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The Municipal Court Study Advisory Committee met with National Center staff

at various stages of this study. The Committee provided assistance in selecting
pilot site courts, developing the survey questionnaire and reviewing drafts of
the final report. The findings and recommendations contzined in this report
are those of the National Center and do not necessarily reflect the opinion

of the Committee or any member of the Committee.-.
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SUMMARY OF STUDY RECOMMENDATIONS

JUDICIAL QUALIFICATIONS, CODE OF ETHICS, AND CONFLICTS OF

INTERESTS

1. A municipal judge should not be required to be an attorney
by state statute.

2. The Supreme Court should review the judicial code of
ethics to determine if all or portions of SCR 60.08
(Investments) or SCR 60.11 (Influence) should be
applicable to part-time municipal judges.

3.'

The Financial Report Form that must be submitted annually
to tbe Wisconsin Ethics Board pursuant to SCR 60.18 should
specifically require the listing of any "Office of Public Trust."

JUDICIAL TRAINING AND LEGAL RESOURCES

4.

5.

New municipal judges should be required to attend a
judicial orientation training program.

The municipal judge's training program being presented by
the judicial education office in the areas of non-traffic
juvenile cases, sentencing, rules of evidence, OWI cases,
defendant's rights, office management, and conducting a
trial should be given priority in future training sessions.

New training materials and programs should be developed
and presented by the judicial education office in the
areas of the judge's role when there is no prosecutor or
defense attorney; how to prepare, present, and monitor a
court budget; and, how municipal judges also practicing
law can avoid conflicts of interest.

Legal dictionary, Wisconsin Motor Vehicle Laws, and the
Instruction Manual for completing the State of Wisconsin
Uniform Traffic Citation & Complaint, and Wisconsin Court
Rules and Procedures shoulé be added to the Municipal Judges

Manual's list of legal sources that every Jjudge should have
access to.

The Judicial Education Office should review the statutes,
court rules, and caselaw referenced or identified in this
report to determine if there should be any changes or
additions to the Municipal Judges Manual.



JUDICIAL ACTIVITY STATISTICS

9.

10.

ll.

The present annual municipal court judicial statistics
form should be revised to include juvenile (non-traffic)
cases, types of disposition, and instructions for
completing the form.

Municipal courts should submit judicial activity reports
at least gquarterly or semi-annually with smaller courts

collecting statistics daily on a standard worksheet.

Municipal courts should be required to submit a one-time
list of all cases pending over a year old.

JUDICIAL FUNCTIONS AND SENTENCING ALTERNATIVES

12.

13.

14.

ls.

16.

Defendants in municipal courts should be informed that
they may not be incarcerated for non-payment of a sentence
if they are indigent, and that they have a right to a
hearing to determine their ability to pay.

The Judicial Council should study the advisibility of
municipal judges being given the authority to order
restitution or participation in work programs for juvenile
and adult defendants.

Municipal court judges assigned to hear cases in another
municipal court should at least be reimbursed for expenses.

An advisory opinion should be requested from the State
Attorney General's Office regarding the legality of a
municipal judge entering a default judgment when a
defendant has not appeared before the court or filed a
deposit.

Deposits or penalties should not be collected in the
courtroom by a judge, clerk, or police officer.

FACILITIES, RECORDS, AND EQUIPMENT

17.

18.

19‘

20.

Minimum municipal courtroom standards should be developed

‘and distributed to municipal court judges.

Municipal courts should monitor and review closely all
financial records created by a police department when
monies are collected by the police.

Municipal courts with a caseload between 100 and 5,000
cases (not counting cases processed by police departments)
should use a "one-write" peg board accounting system for
all monies collected by the court.

Guidelines, standards and procedures should be developed
for the purchase and use of electronic equipment for the

recording of testimony taken under oath in municipal
courts.




21.

22.

23.

24.

Municipal courts should be provided with an expanded list
of municipal court forms (with statutory or court rule
citations) and copies of sample forms used in other courts.

The Director of State Courts Office should design model
forms for municipal courts and/or provide guidelines and
training to municipal courts in forms design.

Municipal courts with a large caseload or storage problem

should use a fixed open shelf filing system for storage of
case files.

The Director of State Courts Office should review the
records retention schedules developed in the Wisconsin
Circuit Court Records Project to determine which schedules
could be made applicable to municipal courts.

MUNICIPAL ORDINANCE CASES IN CIRCUIT COURT

25.

The Director of State Courts Office should format WCIS
output reports to reflect existing data regarding

municipal ordinance violation caseloads and activity in
circuit courts.
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I. INTRODUCTION

A. MUNICIPAL COURTS

The governing bodies of cities, villages, and towns are by
statute authorized to establish municipal courts. The munici-
pal judge is elected for a two to four-year term, as determined
by the municipality, beginning May 1. There is no requirement
that the office be filled by a lawyer, and the salary and gual-
ifications are fixed by the individual local governing body.

The municipal court is not a court of record. These courts
have exclusive jurisdiction over offenses against ordinances of
the town, village or city (including some juvenile matters) where
legal relief only is sought. If equitable relief or a jury trial
is demanded, the action must be brought in a court of record
(circuit court). A municipal judge may render judgment by
ordering payment of a forfeiture plus any costs of prosecution or
by imprisonment in default of such payment. All revenues from
municipal courts go to the local governmental unit expect a 12%
penalty assessment (on all violations forfeitures except non-
moving traffic violations) which is forwarded to the state.*
Judges may set or waive bail, issue arrest warrants to enforce
matters under their jurisdiction, issue inspection warrants, and
issue subpoenas throughout the state. Appeals from municipal
courts are to the circuit court for the county where the offense

occurred.

Recent legislation now also requires municipal courts to
collect $150.00 in DWI cases for the state.



Circuit court judges or court commissioners hear ordinance
violation cases where there is no municipal court and forward to
the municipality all forfeitures collected in such cases. There
is an appeal of right from a municipal court to the circuit court
"on the record" or de novo (at the option of the prosecutor or
defendant) .

If a municipal judge is substituted or disqualified, the
case is transferred to another municipal judge or, if none is
available, to the circuit court where it is assigned by the chief
judge of the judicial administrative district in which the
municipality lies.

Chart 1 below illustrates the organizational structure of

the Wisconsin court system.




WISCONSIN COURT SYSTEM

SUPREME COURT

Chart 1

7 justices

Jurisdiction

Final appellate jurisdictiom over
all courts in state

Limited origimal jurisdiction in cases
of statewide jurisdiction

Court
of lLast

Resort

1

COURT OF APPEALS

12 judges (3 judges in &4 districts)
Jurisdiction

Intermediate appellate jurisdiction between
the supreme court and trial courts in district

Direct review of certain final decisions and
orders of state administrative agencies

Intermediate
Appellate

Court

t

CIRCUIT COURT

190 judges (69 judicial circuits and

10 administrative districts)

Jurisdiction

Original trial court jurisdictiom in all civil
and criminal cases (except municipal ordinance
violations where there is a municipal court)

Administrative review of state admipistrative
agency decisions

Appeals from municipal courts (on the record
or de novo)

Court of
General

Jurisdiction

MUNICIPAL COURTS

212 judges and 211 city, township and village courts

Jurisdiction

Trial court of limited jurisdictioen

Jurisdiction to hear only violations
of municipal ordinances

Not a court of record and no jurisdiction
to hear jury trials

Court of
Limited

Jurisdiction




B. STUDY BACKGROUND AND METHODOLOGY

The Wisconsin Supreme Court has final administrative auth-
ority over all trial courts inciuding municipal courts. The
authority is delegated and exercised on an operational level by
the chief judge and district court administrator in each of the
ten judicial administrative districts in the state. However,
there presently is relatively little contact or working rela-
tionship between municipal courts and the state court adminis-
trative system, except for some training of municipal judges
and the tabulation of annual case disposition data submitted
voluntarily by some courts. This minimum administrative rela-.
tionship does not provide adequate information to assess the
current functions, problems, needs or relationship to the
circuit court system. Without such information, the Supreme
Court cannot carry out its administrative responsibility to
develop and maintain an effective and efficient trial court
system.

The Wisconsin Municipal Court Study Project was prcposed by
the Director of State Courts Office on behalf of the Wisconsin
Supreme Court, to compile this needed data and information
regarding municipal court operations. The study was conducted
by the National Center for State Courts. The basic goals of

the project were to:

' inventory and describe the municipal court system and
caseload;
® compile and investigate existing statutes, rules, and

osrocedures affecting jurisdiction and court operations;




) identify and analyze specific needs and problems in
municipal courts; and

o recommend statutory and administrative changes neces-

sar{ to the improvement of the municipal court system,
including the identification of resources which must
be made available to these local courts.

To accomplish these goals the National Center conducted a

statewide in-depth analysis of municipal court operations.

Site Visits

The National Center conducted site visits in ten (10) muni-
cipal courts to: observe court operations; interview judges,
court personnel, and other individuals familiar with the court;

and, field test a proposed survey instrument. The site courts

include:

[ Deerfield . Green Bay e Muscoda

o Delavan ° LaCrosse ° Rothschild
® Denmark ® Marinette . Watertown

® West Allis

Project staff also interviewed the municipal judges in Onalaska
and Wausau. The following map (Chart 2) identifies the loca-

tion of the visited courts. Chart 3 below provides a profile

"of the site courts and lists the persons interviewed.
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Survey Questionnaire

The basic data to be collected from the survey gquestion-
naire included the following:
° recordkeeping methods

. the availability of legal and procedural assistance on a
statewide level

° judicial compensation

. educational gualifications of municipal judges
° judicial substitutions

) caseload measurements

° problems surrounding municipal court handling of juvenile
matters

Y the fiscal and judicial impact of municipal courts on
circuit courts

° "such other issues as are of identifiable concern to muni-
cipal court judges themselves."

A preliminary draft of a questionnaire to collect this infor-

mation was presented to the Advisory Committee for review and

approval prior to the National Center's site visits.

After the 10 site visits were completed additicnal revi-
sions were made to the questionnaire. Before the final ques-
tionnaire was mailed out the Municipal Judges Association sent
a letter to every municipal judge describing the project and
encburaging their support and cooperation in completing the
questionnaire. The final questionnaire (see, Appendix A to
tbis report) was mailed to all municipal judges with a cover

letter from the Director of State Courts.




The completed questionnairgs were mailed to each municipal
court's respective district court administrator in a provided
self-addressed stamped envelope. The district court adminis-
trator assisted municipal judges complete the survey and

reviewed the completed guestionnaire before forwarding them to

the National Center.
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ITI. SURVEY QUESTIONNAIRE AND RESULTS

One of the major objectives of the Wisconsin Municipal
Court Study was the development of a comprehensive profile and
inventory of municipal judges and court operations. The data
from the stateQide survey revealed information not previously
available and provided information that could be compared to
previous survey results. Detail tabulations for each survey
question is present later in this report along with summary
charts comparing previous survey results (Chart 4) and new
information (Chart 5).

The most significant new information identified in this
study (based upon 155 returned guestionnaires) revealed the
following:

° the approximately 434,449 cases disposed of by 155
municipal courts in 1980 were handled by 22 full-time
equivalent (FTE) judges and 68 FTE court employees.

° Municipal judges spend a monthly average of 12 hours
on the bench and 13 hours off the bench on court

activities.

° Municipal courts collected approximately $11 million
dollars in revenue in 1980.

) The municipal court system will cost local governments
approximately $2 million dollars for 1981.

Municipal courts provide a cost effective judicial system to

municipalities and defendants.

The majority of the information received from the Judicial

Education Office's survey of 1980 continues to be the same for

1981. Most judges are male (92%), 1/3 are attorneys, most

-10-



judges are likely to receive a salary under $3,000, most judges
nold court 2-~4 time; a month, and 62% of trials prosecuted are
handled by municipal attorneys. However, the 1981 survey data
reveal the following trends or changes.

° Municipal judges are getting younger (the average age
in 1980 was 55 versus 51.6 in 1981).

. Fewer municipal judges have prior police backgrounds
(in 1980 27% had police backgrounds versus 12% in 1981)

The most immediately useful information from this study and

survey was an updated roster of municipal Jjudges.

Copies of all completed surveys are available from the

Director of State Courts Office.

-11-
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A. DEVELOPMENT AND PROCESSING

All information .provided by the municipal judges in the 155
completed questionnaires has been tabulated in the following

charts with the exceptions of portions of Questions 15, 19, 22,

54 and S55.

° Questions 15, 19 and 22 dealt with expenses, revenue,
and caseload respectively. Each of these questions
contained directions that the judge could provide
estimates or totals where data was not readily
available. Many of the judges provided only summary
totals, making it impossible to tabulate the detailed

information reqgquested.

° Questions 54 and 55 requested dates for when a judge was
originally elected or appointed and previously emploved.
This information was not considered useful to this

report.

Some of the questions (i.e., Questions 34, 35, 40, 41, S8,

59 and 60) were open-ended gquestions that asked for identifica-
tion of problems and possible solutions. Comments from these
guestions have been tabulated and sorted by topic and reproduced
at the end of each topic in this section as "Additional Observa-
tions or Suggestions by Municipal Judges.”

| The following charts summarize the tabulated data from the
155 returned questionnaires. The charts do not follow the
sequence of guestions in the survey instrument. They have been
arranged b? subject matter; however, the original source gquestion

number is identified at the lower right hand corner of each chart.
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~ Numbezr.of Municipal Courts by Judicial District, County and type of

DISTRICT 1 (%557 villisage Township TCTAL
* MNilwaukee 10 ] 9 ] [ 19 l
(sub-total) 10 9 18
DISTRICT 2
X e ZEehosha 1 3 ] 10
X ® Racipe 1 3 € 10
g ¢ Walworth 3 4 3 10
‘ (sub-total) 5 10 15 30
DISTRICT 3
o Jefferson 3 1 1 -]
e Waukesha 4 7 1 12
(sub-total) 7 8 2 17
DISTRICT 4
® Calumet 1 1
® Manitowoc 3 1 4
® VYipnebago 1 1 1 3
(sub~total) s 2 1 8
DISTRICT S .
® Dange 5 15 5 25
® Green 1 4 1 &
¢ Rock 3 3 3
(sub-total) 9 22 9 40
DISTRICT &
e Dodge 2 1 3
o ¥aupsco 1 1
¢ Y¥ood 1 b
(sub-total) 3 1 1 5
DISTRICT 7
® Grant b3 1
e lowa 4 4
® La Crosse 2 2
® La Fayette 4 4
e lMonrce 2 4 (]
¢ Richland 2 2
e Trempealesu 1 i
® Vernon 2 £l 7
(sub~total) 7 20 27
DISTRICT 8
e Browsn 2 4 1 7
e Maripette 2 3 3 8
¢ Oconto 3 3 1 7
® Outagamie 2 8 2 12
(sub-total) 9 18 7 34
DISTRICT §
e Ashland 2 2
e Clark 1 1
¢ Floreoce 1 1
e Forest 1 1
¢ Marathon 2 1 1 4
e Vilas . 2 2
(sub-total) 5 1 5 11
DISTRICT 10
e Barron 4 b 5
o Chippewa 2 1 3
. Douglas 1 1
e Dunn 1 1 2
e Eau Claire 1 1
e Plerce 2 . 2
e Polk 1 1
e St. Croix 2 3 s
(sub-total) 11 8 1 20
[ v 1 [ 71 ] 98 ] a2 | [ 31 ]

Municipality —
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Number of Courts
Indicating Local

~_jurisdiction? - Should these limitations be eliminated?

Are there any locally imposed limitations on the municipal court's

Limitations Limitations¥ Number *
4 ® Board does not adopt state 2

statutes required for proper
governing.

e Some juvenile jurisdiction has 1
not been adopted by the city.

e Cannot put people in jail 1
for failure to pay.

(Not additional local limitations)

¢ Can hear only violations that 3
occur within township or
village boundaries.

* Some courts listed more than one (1) "limitation'. Three (3) of the

courts felt the "local' limitations should be eliminated. Ome (1)
court recorded a

required for proper processing".

"7" with reference to lack of "state statutes

— How many cases were

Judge
e Attorney

e -Non-Attorney

{(Total)

70,895 dispositions

Question 32b

appealed in 19807

Tried, Reviewed Not

Over on Record Listed Total
157% 44 22 223
15 27 11 53
172 71 33 276 %

*Fiftanine (59) were from Milwaukee municipal court which had a total of

in 1980,

Question 25
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ADDITIONAL OBSERVATIONS OR-SUGGESTIONS BY MUNICIPAL JUDGES .

Togic>

Transferring cases to circuit court results in
delays and plea bargaining tactics. There should
be restrictions making jury trials harder to get.

State statutes should require circuit court to
remand cases back to municipal court if defendant
wishes to change plea to guilty instead of having
a jury trial [see, § 800.14(4)].

Municipal courts should have equity jurisdiction
(see, § 755.045).

There should be county-wide municipal courts to
relieve the burden on circuit courts.

Appeals from municipal court [§ 800.14(4)] should
be repealed.

«25=

Number of Judges
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r JUDGES

Source of Data Male Female Vacant Z;EEL

® Questionnaire 143 11 - 154

® FExisting Roster 51 4 2 57
194 15 2 211¢

*Thirty-four (34) were originally appointed (prior to
1978) to their municipal judge position. One hundred fifteen

(115) judges indicated that they were originally elected to
their positions. ’ ‘

(Question 6)

What are the ages of municipal court judges?

20 -} Average age

= 51.6

15 -+

10 -+

5 -

0 , :

less 40-44

Age than 30 total*
Number 6 - 10 23 15 21 25 16 25 150

*Five (5) did not reply to this question. (Question 7)

~26-



What are the educational levels of municipal judges?

60
50 <~
40 -
T o ‘-‘—é
30 £ £
0T ¥ ¥
*
-+ o g
20 3 z
-+ B g
-+ “ s £
B £ =
10 + Z % =
z = =
+ 4 s 3
kd | e _Eijl o
Grade fiigh College GraduateX* Lawx*x
Level School I School ) [— —‘ ' School  1{[ School |
8th gradej 9 10 11 Grad.| 1 2 3 Grad. 1 2 3 Grad. 1 2 3 Grad. Total#*
Number 8 l 2| 37 I s|7)4] 18 4{1‘ 11 1] s2 151

* Masters degrees in Education (8), Criminal Justice (1), Management (1),
Engineering (1), Chemistry (1), and Social Studies (1).

**x Four (4) did not reply to this question.

***One (1) Law school c¢raduate may not be licensed to practice in Wiscons
Responses to question 52 indicate that 51 judges are licensed to pract
in Wisconsin.

in
4~
e

(Question 49)

.
e




That were vour previous three (3) occupations before

5_Judges 3 _Jdudges
® DPolicemen e Teachers
e Armed Forces e Tarmers
(one in JAG) ® Salesmen
{TOTAL) 10 9
-28~

Drazsent occupation?a-

1 Judge

Question 55

Air Traffic
Controller
Law Professor
Auto Factory
Heavy Equipment
Operator '
Plant Inspector
Telephone Company
Carpenter

- Legal Secretary

Truck Driver
Appraiser
Mechanic

CAP Director
Bartender
Barber

14




What elective or appointed public office hav
hold?

State Previous Present
Positions Position
. Highway Safety Comm. 1 1
i Attorney General's Office _— 1
: (Total) 1 2
County OQfficial
. District Attorney 4
° Library Board 1
. Deputy Sheriff 1
e County Assessor 1
] Court Commissioner —_ i
(Total) 7 1
Municioal Officials
) Alderman/Councilman 9
] Municipal Attorney 1 2
. Mayor 3
' Village Trustee 3 1
. Village Clerk 2
® Fire Chief 1
° Village Marshall 1
(Total) 19 i
Qther*
. Planning Commission 2 1
° Zoning Board 2 1
o School Board 4
) Park Board 1
. Court Clerk 1
® Police Commissioner 2
L) Water and Light Commissioner 1
. Transit Commissioner 1
° Building Inspector 1
. School District Attorney - 1
(Total) 13 5
*It could not be determined whether these offices should be listed
under state, county, or municipality.

f‘——-NUMBER'-——W

e you held or presently.

-29-




How long have you been a municipal judge?

60 —+
50 -~
40 -
30 L &
20 -+ &
@
10 4+ £
% B
10
Years year (less) years | years | years (more) Total
Number 30 15 11 12 34 47 149

Question S53b A

How many times have municipal judges been elected

50 4=

40 —-

i
hy

30

Tk AR

20

10
B
3= 3
% i
Times 1 2 3 8 (more)
Number=* - 30 37 21 13 6 8 6 19

*Total responses = 140.

Question 53¢
-30_




How long is your current term?

Full Terms

Toal
1 vear?* 2 vears 3 vears 4 vears SSponses
4 123 3 13 143

o These judges =ay have been elected to f11l a vacancy.

60

40
30
20

10

Range

Number

Atty

* Seven (7) gave no answer
** The highest paid judge makes $48,706
**xOne (1) judge said he got '"$253 (per),” anotker judge szid ke got

"$10 (per)," apnd one (1) judge said he got "S10 per session.”

-31-

Question 53¢ —_
- 3 e Total Salaries = $521,144
¢ ® Average Salary = § 3,594
% (145 judges)
+ F e Thirty-four (34) of the 43
= judges making $3000 or more
3 are atToThers
3
£
?
2 501 1,001 3,001 5,001 10,001 15,001 2G,00 other | Total*
i kR
500 1,000 3,000 5,000 10,000 15,000 26,000 zore
26 26 53 14 15 5 1 5 3 148
0 4 14 10 14 4 1 5 52

(Question 56)

'—_ r— S




(——— If you are a part-time judge, list other occupations or employment . ===
e Retired 25
e Practice Law 48
e Teacher 10
e Businessman 7
e Insurance Agent 5
e Plant Manger 4
e Law Enforcement Officer 1
e Real Estate Broker 3
e "Administration" 2
e Machinist 2
e Accountant 2
e Photographer 2
e Other* 29
TOTAL 140
* "Other" include, "welder, fireman, painter, carpenter, electrician,
bailiff, street department, mechanic, secretary, housewife, restaurant
owner, barber, law student, radio operator, farmer, tire dealer,
Wisconsin Department of Justice, meat cutter, warehouse distributor,
security guard, insurance investigator, forklift operator, maintenance,
millworker, architect, city worker, abstractor, ambulance attendant,
and student."
Question 51 -—J
[ When will current judge's terms expire?
[ - YEAR ]
Month 1982 1983 1984 1985 Total
e March 1 1 2
e April 47 30 1 78
e May 30 25 2 2 59
e October 1 1
TOTAL 78 56 4 2 140=
* Fifteen (15) of the judges did not respond to this questicn
Question 53e —

~-32-



ADDITIONAL OBSERVATIONS OR SUGGESTIONS BY MUNICIPAL JUDGES

Topic

Number of Judges

o Municipal judges should be attormneys.

e Municipal judges salaries should be commensurate
with comparable municipal employees.

2

1

-
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——1If you became a judge within the last five (5) years, how soon after

becoming a judge did you attend you first judicial training program?*

Within
NONE 1st 2nd 3rd 4th 5th
ATTENDED _ Year Year Year Year Year
31%% 38 2 2 1

* Seventy-four (74) have become judges within the last five [5] years
(of those responding to survey).

*% Includes six (6) attorneys.

Questicn 46 ———

-34-



five (5) years?*

TRAINING PROGRAM

Supreme Court

e Muni. Ct. Iastitute
Muni. Ct. Procedures
Muni. Ct. Graduate Sem.
Alpine Judicial Educ.
Madison Judicial Educ.

(Sub-total)

Municipal Judges Assoc.

e Orientation and Review

Wisconsin State Bar

o CLE courses
e Muni. Ct. Procedures

(Sub-total)

College/University

¢ National Judicial College
o "Traffic Seminar"

(Sub=-total)

TOTAL

What judicial training programs have you attended during the last

1977 1978 1979 1980 1981 TOTAL
5 11 5 17 6 b4
2 3 2 7
12 12 10 28 16 78
4 1 5
3 10 5 17 16 31
20 35 20 69 41 186
7 8 9 12 11 47
2 1 2 2 7
2 2
4 1 yA 2 9
1 2 3
2 2
1 2 2 5
27 47 31 86 56 247

* A five (5) year period was picked because there were few judicial

training programs available to municipal judges before 1977.

Question 453

rerr Ul BEE WY M 9! B



What are the five (5) most serious problems affecting municipal courts?

r RANKING* 1
Problems 1 3 4 5 Total
e Juvenile Cases ' (:) 23j 10 8 7 89
(non-traffic)
¢ Sentencing 9 17 17 14 73
o Rules of Evidence 12 11 15 11 (15) 4
e OWI Cases 11 16 17 14 2 60
e Defendant's Rights 5 3 11 9 48
e Office Management 14 8 8 8 9 47
e Conducting a Trial 12 9 5 6 11 43
e Court Decorum 2 8 6 11 6 33
® Relationship with 9 6 2 4 9 30
Police 2 5 2 7 7 23
e Traffic Cases 2 4 1 2 6 15

e Judicial Ethics

*The circled numbers identify the single highest priority problenm
for each of the five (5) rankings

Question 57
ADDITIONAL OBSERVATIONS OR SUGGESTIONS BY MUNICIPAL JUDGZS
Topic Yumber of Judges
e Need more training régarding new OWI law. 27
e Municipal judges lack adequate legal background 24
or competence and need more judicial training.
e Office management, administration, and procedures 21
is a major problem. More training and staff are
needed. :
® Need training in conducting a trial 14
e Do not understand § 800.04 (initial appearance; 2
stipulation of guilt; deposit)
e State statutes should be in layman's language. 2

-36-




Which individuals or groups have you requested advice or assistance from, and

what assistance was provided? - ]
NO

REQUESTED LEGAL ASSISTANCE [~ ASSISTANCE PROVIDED ~——y

ASSISTANCE FROM:¥ PROVIDED VERY HELPFUL SLIGHTLY HELPFUL TOTAL
Municipal Attorney 2 89 15 106
Other Municipal Judges 2 80 S 87
Motor Vehicle Department 2 65 10 77
Police 2 60 11 73
Municipal Judges' Assoc. 2 48 7 57
Circuit Judge 3 33 5 41
District Attorney 4 23 13 40
District Chief Judge 4 26 7 37
Director of State Courts 2 26 4 32
District Court Administrator 3 24 5 32
State Attorney General 2 4 5 11
County Health Department 2 3 3 8
State Bar 3 2 2 7
Local Bar 3 1 2 6

"* The individuals or groups are listed from the highest number of requests
to the lowest number,

Question 48 —




J
¢

they are located?

LEGAL MATERIALS*

Municipal Ordinances
Wisconsin Statutes

State Motor Vehicle Code
Legal Dictiomnary

Attorney General Opinicns
State Digests

Wisconsin Case Reporters
State Bar Journal

Wisconsin Law Review

location of each item.

—— What legal materials are available to municipal judges and where

LOCATION (Libraries)

I
g
Have 2
Access 3
To -
143
142
132 17
s
69 8
66 7 23 2 4 11 4 (25) 10
64 8 22 - 3 9 1 (24) 11
60 5 2 - 3 4 1 @ 13
54 3 {20} 2 4 11 2 16 7

-38=

* Listed in order of accessibility. Circled numbers indicate the most frequent

Question 43




What materials or manuals do municipal judges find most useful?

Prepared by

e Supreme Court

e State of Wiscomsin

e State Bar

e American 3ar Assoc.

e Other
- Northwest University

- Municipal Services Corp.

- (private)
= John E. Conway

Materials/Manuals Number
e Judicial Education handouts 13
e Legislative bulletins 1
e Uniform Traffic Deposit Schedule 10
e Wisconsin Motor Vehicle laws 2
e Municipal Judges Handbook 3
e Point values for traffic violatioms 1
e Driver licensing abbrev. code 1
® Procedures in Municipal Courts 9
® Coﬁmencing an action in

Municipal Court 1
o Traffic Court procedures 1
o Vehicle Traffic Law 1
e New procedures for Municipal Ct. 8
o Defense of drunk driving cases 1
e Layman's Guide to Procedures

and Evidence 3

Question 47

o
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What legal materials or resources do you presently not have access to

and believe are important to the operation of the municipal court?*

ITEM NUMBER

Statute books specifically for municipal judges 7
Attorney General Opinions
Wisconsin Reports

Legal Dictionary
Wisconsin Law Review
State Bar Journal

State Digest

Visual aids to help in court (traffic diagrams)

NN WwWw s O

Motor Vehicle Department Rules

* Four (4) judges indicated that they would like prompt notification
of statute changes.

Question 44 ——m———

=40~
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Where are municipal courts located and what are their conditions?

‘ r—comnuon——l
TYPE Needs

OF FACILITIES ' Number¥ Good
e Municipal Bldg. 113 : 75
e Council Chambers 14 8
e Police Building 9 6
e Firehouse 6 &
e Home 2 2
. Courthouse 1 1
e Other .5 3
TOTAL 150 99

* Five (5) courts said they had no cases.

Izprovement

38
5
3
2

=~
& "“

Questicns 8 and 9

What is wrong with present court facilities?

PROBLEMS

Court should have permanent separate facilities. (All the
judges making this recommendations had courts in the
municipal building. It is assumed that these judges

shared space and were suggesting more space, not a
separate building.)

Judge should have a bench. (A number of these judges
presently sit at a table with parties.)

Existing building is old and in poor condition
(especially in the area of acoustics).

Courtroom is too small

Other suggestions include "need new recording equipment,

no American flag, no record storage space, arrangement

of courtroom inadequate, and antiquated clerk/business
office".

-41-

Number

20

19
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ADDITIONAL OBSERVATIONS OR SUGGESTIONS BY MUNICIPAL JUDGES

Topic

e What does "suitable" public building (for a
courtroom) mean in § 755.17(2)?

Number of Judges




§

Dot




Support Personnel

Although there are 202 individuals employed by the municipal court
or working on court functions (of the 155 courts reponding to this
survey) there are only the equivalent of 68 full-time '"employees"
(FTE) running these 155 courts.

I1f the FTE employees for the City of Milwaukee Municipal Court
were subtracted from this figure there would remain only 39 FTE
employees staffing all of the remaining 154 municipal courts. The
following charts illustrate the type, number, and funding allocation

of these employees:

-43-
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" District
County

DISTRICT 1

Milwaukee

DISTRICT 2

Kenosha

Racine

Walworth

. ciq
Municipal Village
Court Township
Bayside 4]
Brown Deer 4]
Cudahy (c)
Fox Point ™
Franklin )
Glendale <)
Greendale (4]
Greenfield <)
Hales Corner 142
Milvaukee ©
Oak Creek (<)
River Hills ™)
St. Francis ©
Shorwood v
South Milwaukee (C)
Wauwatosa (€)
West Allis (9]
West Milwaukee (4]
Wnitefish Bay 4P
Bristol (T)
Renosha ©)
Paddock Lake ™
. Pleasant Prairie (T)
Randall ¢9)]
‘Salem ¢9)]
Silver Lake 1\
Somers ™
Twin lakes 4]
Wheatland (T)
Caledonia ¢y}
Dover (T
Mt. Pleasant (™
Norway (T
Racine ©
Raymond 69}
Sturtevant )
Union Grove ™)
Waterford )
Waterford &9
Bloomfield (¢9)
Delavan )
Delavan 69

Non-

DISPOSITIONS

1980

Juvenile Not

1

Traffic Parking Traffic Non-Traffic 1Identified TOTAL

937

2,600
1,538

1,078
42,943
1,971

596
1,243

4,267
7,400

394

523
209

85

444

121

233
835

-48-

8,552
913
1,985
415
9,515

2,698
16,222
6,521
1,251
35,114

28

31

341

537
22

1,356

853

339
769

884

18,437

239
210
631
1,438
1,223

16
139

592

46
18

42

25

8
357

103

117

450

1,765

31

60

839

Qﬁestion 22

10,445

3,870
4,292

3,367

70,895
2,421

3,541
17,733
7,754
6,956
45,502

12,620
613
690

16



District
County

DISTRICT 2

Walworth

DISTRICT 3

Jefferson

Waukesha

DISTRICT 4

Calumet

Manitowoe

Winnebago

DISTRICT §

Dane

City

Municipal Village

Court Township Traffic ~Parking

East Troy
East Troy
Fontana
Genoca Ciry
Lake Geneva
Williams Bay
Whitewater

Fert Atkinson
Jeffersen
Lake Mills
Oakland

Palmyra

Brookfield
Butler
Delafield
Eagle

Elm Grove

Lac LaBelle
Lannon
Menomonee Falls
Mukwonago
Muskego

New Berlin
North Prairie

New ﬁolstein

Kiel

Manitowoe
Reedsville
Two Rivers

Menasha
Curo
Winneconne

Albion
Belleville
Black Earth
Blue Mounds
Cambridge
Cross Plains

"
(D)
$2)
)]
(©
)]
©)

(©)
©
(<
(T
"

©
"
©
(T)
42
)

42
42
(o
()
42

©

(C)
©

(©)

9]
(©
)

m
\2

W)
4

641
376

662
510

990

2,209

425
2,160

280

258

220
2,066

746

141

123

148
160

58

542

329

595
60

14

10

159

290

224

146

DISPOSITIONS

Non=
T Traffic

Juvenile
Non-Trafiic

Not
Identified TOTAL

s

350
300

101
623

183

495

183
250

16

45

211
639

215

48

53

76

14

50
315

44

3,500

500
600

248

255

1,164
682

3,500

769
1,750

1,221
500
600
248

4,073

389

1,279
2,520

241

318

483
3,17¢

1,295

410
255

134

164
333

rn

I ] BN
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District
County

DISTRICT 5(cont)

Dane (cont)

Green

Rock

DISTRICT 6

Dodge

Waupaca

Wood

City

Municipal  vVillage
Court __ ZIowaship
Dane 42
Deerfield 42)]
De Forest (4))
Dunn (T)
Fitchburg (T
Madison (T)
Marshall )
Mazomanie W)
McFarland (4'p)]
Middleton ©)
Monona (c)
Mt. Horeb )
Oregon )
Oregon (™
Shorewood Hills (V)
Stoughton (9)
Sun Prairie (©)
Verona )
Waunakee 42)
Albany W)
Brodhead )
Brooklyn 42)
Jordan (T
Monticello (42)
New Glarus 42)
Beloit (T
Clinton )
Edgerton (c)
Evansville (C)
Footville )
Milton )
Newark (¢9)
Orfordvilie \2)
Turtle (T)
Fox Lake (4]
Fox Lake - (¢9)
Watertown (c)
Marion ©)
Port Edwards (4'8)

1980
‘ DISPOSITIONS '
Non~- Juvenile Not
§raffic Parking Traffic Non-Traffic Identified TOTAL
205 22 11 12 250
2 40 42
856 577 160 17 1,610
589 977 84 1,650
104 104
253 253
802 218 78 16 1,114
110 184 20 314
623 61 98 161 1,161
291 155 45 12 503
205 703 16 15 939
306 306
262 81 62 48 453
35 15 15 65
490 43 174 11 718
22 1 23
219 153 77 7 456
500 25 25 550
66 66
1,599 188 459 2,276
132 1 16 149
- 50-



Township Traffic

District Municipal $i H age

County Court

DISTRICT 7

Grant Muscoda ™)

Towa Arena W)
Barneveld W
Highland )
Ridgeway 42

la Crosse la Crosse ©
Onalaska (c)

Lla Fayette Belmont 4]
Benton )
Blanchardville (V)
South Wayme )]

Monroe Cashton (Vj
Kendall W)
Sparta (c)
Tomah (C)
Warrens 42
Wilton ™)

Richland Lone Rock 4]
Viela "

Trempealeau Arcadia ©

Vernen Cocn Valley 42
De Soto %)!
Hillsboro <
La Farge "
Oatario )]
Stoodard "
Westby ©

DISTRICT 8

Brown Allouez (T
Ashwaubenon ™
Denmark ™
De Pere ()
Gresn Bay ©
Howard 4))]
Pulaski 14)]

Marinette Coleman "
Crivitz ™
Goodman (T
Marinetze «©)

1980

150

6,956

55
31

310

63

286

45
1,226
4,451

480
246

323

1,059

Non=~
Parking Traffic

DISPOSITIONS

Juvenile
Non-Traffic

Not
Identified TOTAL

283

79

62

217
399
3,247
135
41

10

24

2,581

18
10

16

175

391
1,536
137
30

15

521

16

491

-

~r

10

33

341

22

38

1,418

134

132

469

310

55

a

485

10,311
1,418

134

154
48

132

469

=~

376

83

310

471

264
2,051
9,575

772

339

340
55

1,624

' .



District
County

DISTRICT 8(cont)

Marinette (cont) Niagara

Oconto

Outagamie

DISTRICT 9

Ashland
Clatk
Florence
Forest

Marathon

Vilas

City
Municipal Village
Court Township
4]
Peshtigo (€)
Silver Cliff ¢9)
Stephenson (¢9]
Gillett [(%)]
Lena )
Oconto (©)
Oconto Falls ©
Riverview & Doty (T)
Suring w
Townsend ()
Bear Creek )
Black Creek 42
Combined locks 42
Ellington (¢9]
Grand Chute (m
Hortonville (4]
Kaukauna )
Kimberly (4]
Little Chute W)
Nichols W)
Seymour )
Shiocton )]
Mellen ©)
Abbotsford <)
Florence (m
Laona 9]
Franzen (¢9)
Rothschild 42!
Schofield (<)
Wausau )
Boulder Junction (1)
Manitowish Waters (T)

1980

DISPOSITIONS

Non- Juvenile Not
Traffic -Parking - Traffic Non-Traffic ldentified TOTAL

41
320
136

39

95
557

467

754
707

390

49

43

168
3,065

-52-

12
13

10

10
200

16

250
2,009

81

10

22
1,303

213
20
7 4
4 3
63 26
212
65
15
34 23
173 26
25
201 50
136 68
101 3
82
309
45 3
375 186

213

20
52
339
238
212

49

120
808

682
1,285
2,920

575
82

49

309

53

238
4,929



District
Coun

DISTRICT 10

Barron

Chippewa

Douglas

Dunn

Eau Claire

Pierce

Polk

St. Croix

198a
[ DISPOSITIONS ‘*T
R City
Municipal Village Non~ Juvenile Not
Coyrt Iownsghiv -Traffic Parking Trafflic Non-Trafficz Idenrified TOTAL
Barron (©) 332 21 4 357
Chetek (©) 202 91 11 304
Cumberland ()] 68 44 112
Rice Lake © 760 6 423 14 1,203
Turtle Lake " 83 83
Cornell (c) 89 132 36 257
New Auburz ™
Stanley (©) 162 141 57 22 382
Solon Sprimgs (V)
Colfax ™
Sand Creek (™
Augusta €) 88 4 10 102
Prescott (©) 414 186 600
River Falls () 900 150 300 150 1,500
Frederic v
Glenowood ™
Hudson «©
North Hudson (V) 241 69 30 14 354
New Richmond (C)
Somerset 4]
(TOTAL) 112,675 238,194 39,095 5,179 38,766 434,449
-53-



What are the total number of cases disposed of in 1980 by municipal _
courts by major types of cases?

DISPOSITIONS
Municipal [ Non- Juvenile Not
Courts * Traffic Parking Traffic Non-Traffic Identified*%¥ TOTAL
o Milwaukee 42,943 146,843 18,437%%* 208,223
e All others 69,732 91,351 20,658 5,719 38,766 226,226
TOTAL 112,675 238,194 39,095 5,179 38,766 434,449

* One hundred fifty-five (155) municipal courts (74% of all municipal courts).
** Includes juvenile (non-traffic) cases.

*%% Thirty-six (36) of the 150 questionnaires (indicating a caseload)
provided only a total figure for dispositons.

Question 22 —_—

~54-
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How many courts have cases pending that are over one (1) year old and

why?

Court Delaz

e Waiting for trial
e "Postponements"

e Failure of City Attorney to
prosecute

Other Reasons¥

e Failure to locate defendant

e Transferred to circuit court or
another municipal court

e Failure to pay
e Unable to collect penalty

e Companion case in Circuit Court

(TOTAL)

the municipal court.

Number

5

1

13

27

These cases already have dispositions or are outside the control of




When is the court open?*

[~ MONTHLY#*#* —— [ WEEKLY¥*¥ ———
As
Neverx¥* Needed 1 day 2 days 3days 1 day 2 days 3 davs 4 days 5 days
5 2 .29 52 11 41 4 2 1 7

* One (1) court had a caseload but gave no response to this question.

%% No caseload. One judge indicated that he has not held court in 22 years.
One judge stated, "I am holding this position only because someone had to,
because the state said the village has to have a municipal judge. I nave
never done anything. All cases go to the eity." The other three (3)
courts show no caseload.

REX

Not necessarily all day.

Questions 11 & 12 —

Which days and times are courts with weekly schedules open?*

Monday Tuesday Wednesday Thursday Friday Saturday Sunday Total

Morning 9 7 i1 4 6 2 39

Afternoon 2 2 2 1 7

~ All Day 4 4 5 8 4 25

Evening 5 5 v8 ‘ 2 1 21
TOTAL** 20 18 26 15 11 2

* A court with a regular weekly schedule is listed only once for each
day.

** This figure represents the number of courts (with regular weekly
schedules) that will be open sometime during that day.

Questions 11 & 12 —d



Weekly Court Hours <=

Range of Court Hours

e As needed

e 5 hours or less
e 5 = 10 hours

e 11 - 20 hours

e 21 = 30 hours

e 31 - 40 hours

TOTAL

* One (1) court listed no hours.

Number of Courts

7

33

District

— .
I OWoOuNOoOWUL FWLWN —~

TOTAL

hours.

No. of Courts With
Weekly Schedules

Ut oM wbBL P wun

=
~4
¥

How many hours per week are municipal courts with weekly schedules open?

Questions 11 & 12

Total

Hours/Week

106
75.5
10
13
14
10.
35
77

7
14.5

W

362.5

* Seven (7) courts indicated they had a weekly schedule but listed no

Ouestions 11 & 1Z2=——————




working on court activities?

How many hours (average per month) do you spend on the bench and

TOTAL MONTHLY AVERAGE
FOR ALL JUDGES l

" Number On the Other
District of Judges Bench Activities TOTAL
1 13 356 119 475
2 - 27 319 535 854
3 10 83 130 213
4 7 58 71.6  129.6
5 23 212 346 558
6 4 35 A 80
7 20 198 164 362.5

8 - 26
9 5

10 15

TOTAL 150

AVERAGE*
(per judge)

five ( 5 ) bave no caseload,

279 397.5 677
37 48 85

198.5 134 332.5

1,777.5 1,989.1 3,766.6

11.85 13.26 25.1

22 full time equivalent ( FTE ) judges. This number is calculated by
multiplying the total monthly judges hours ( 3,766.6 ) by 12 months
and dividing the result by 2,080 hours ( annual hours for state
judicial employees ) for a total of 21,73 FTE Jjudges. .

- * Ore hundred fifty ( 150 ) judges used to calculate average since
' ** The 150 judges responding to this question equal approximately

Question 10

-58-




The following chart illustrates how court hours compare to
judges time on the bench and off the bench by judicial districts.
The judges responding to the survey indicated that they spent twice

as much time on and off the bench as the court is open.

JUDGE TIME**
Monthly On the Other
District Court Hours* Bench Activities TOTAL
1 480.8 356 119 475
2 377.65 319 5353 854
3 63 83 130 213
4 73.9 58 71.6 129.6
5 114.7 212 346 358
6 53.15 36 &4 80
7 166 198 164 362.5
8 383.1 279 397.5 677
9 37.1 37 48 85
10 100.35 198.5 134 332.5
TOTAL 1,849.75 1,777.5 1,989.1 3,765.6
* These hours were calculated by multiplying the weekly court hours by
4.3 (Average weeks in a month)
*% These hours will be greater than "Monthly Court Hours" bacause
it may include hours when the court is not open.
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. .75 COURTROOM AND  LEGAL PRACTICES |




If you are licensed to practice law in Wisconsin, how do you

limit your practice to avoid potential conflicts of interest?

Precaution Number
] Do not handle criminal or ordinance ‘
cases involving the city police department 12
® DO not represent anyone that has a case
pending before municipal court 9
. Take no cases against the city 7
° Request substitution of Jjudge 5
) Take no cases involving police or municipal
officer if conflict could arise 5
° No conflict* 2
. City ordinance forbids practice of law by judge 1
TOTAL 41**

*One judge works in the Attorney General's Office {not as an
attorney), and the other judge is a hearing examiner for the State
Department of Health and Social Services.

**There are 51 judges licensed to practice law in Wisconsin.
Only 41 responded to this question, the remaining 10 are either
retired (6) or failed to respond (4).

Question 52c¢

~60-



another judge?

District Number of Judges*
1 10
2 17
3 4
4 3
5 11
6 1
7 7
8 8
9 1

10 2
(TOTAL) 54

r— How many times in 1980 did you substitute ( preside over ) for

Substitutes

669 *=*
172
12
4
42
1
44

1,007

*Number of judges that substituted for another judge.

-61-

**Judge Panagis ( Milwaukee ) oresided over 614 of these substitutions

Question 3la




Yes
Attorney

Non-
Attorney

(Total)

No
Attorney

Non--

45

Attorney 79

(Total) 124

Should judge substitutions be eliminated?

Reason

No valid reasons given and creates extra work,
delay, and expense.

Should be used only where there is a conflict
of interest.

Cases should be tried where the offense took
place.

It would eliminate judge shopping.

Not practical for judges to travel to hear cases

(No reason given)

Important for defendant to feel he is receiving
fair treatment

Allows judges vacations, illness, and emergencies.

Should be allowed where there are conflicts of
interests

Holds down costs and provides for speedier conclusion
of cases.

Protects judges independence from city politics.

*These types of substitutions were not supposed to be considered in
answering the questionm.

Number

66
25

19%
10

3

Question 31c

Have your judge substitution assignments created a problem for your court

or municipality?

Yes

—

9

*Some municipalities have adopted local agreements to reimburse a neighboring

municipality costs associated with substitutionm.

-62-

Reason Number
e Statutes do not provide for payment of costs 5
to assigned judge.*
e Assignment creates extra paper work. 3
e (reates greater caseload and backlog for trials. 1

Question 31b




p——— DO yOU wear a robe?

Judge

e Attormey

o Non=-Attorney

(Total)

Yes

20

29

No
Judge Effect
e Attorney* 22
o Nom—-Attorney 53
(Total) 75

What effect (if any) does the presence of defense counsel at court p*oceedlngs
have on the operation of municipal court?

Longer
Trials

10

3

13

*One (1) judge is a law school graduate but not licemsed to practice in Wisconsin.

"**Qther comments included "more plea bargaining (4), averts uanecessary trials (3),
Proceedings are recorded (2), more professicunal atmospnere (2), and improves
communication between the court and all parties."

Expedites

Court

Proceedings Qtherx*
16 4
16 14
32 18

Question 17

———————

Question 21




Who appears before the municipality at initial appearances and trial court

proceedings?

Initial

Appearance

e Never

e Sometimes

e Always
Trizals
e Never

e Sometimes

e Always

Municipal

Attorney*

97
24
19

12
29
97

——————

Other
Attorney*=

0

* Generally, the larger the caseload the more likely a municipal attorney

would be present at the initial appearance or trial.
the municipal attorney was an assistant municipal attorney.

In larger jurisdictioms

**0ther attorneys were employed when there was a conflict of interest with the

municipal attorney.
hired when there was a trial.

-6~
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In some very small municipalities, an attorney had to be




r—-——Do you provide defendants with information regarding the following items?

r-———-—-—-Provided

Not Each As a
Legal Rights Provided Def. Group Both#* Total
e Written 22 X X 22
e Orally 48 28 5 81
e Both 13 4 6 23
(Total) 13 83 32 11 1264%
Court Prodecures
e Written . 24 X X 24
e Orally 40 37 4 8l
s Both 12 8 5 23
(Total) 9 76 43 S 12&:%*
Wisconsin Point System
e Written 14 X X 14
e Orally 63 12 2 79
e Both 4 3 1 8
(Total) 25 83 15 3 101**

*"Both"” individual »Titten handouts and oral instructions individually end as &
.gTOuUD.

**Nearly one-half of the judges that provide information regarding legal rights,
court proceduras, ancd the Wisconsin point system ares ztzcraevs. aAll 32 of the
“attorneys' provide Information regarding legal rig!

gl1Zs an court nrocedures.
orty-eight of the aticrnevs provide information regazding tic Wiscorsin point
vsten (& co not).

i 0

[ ]

Queszion 13




ADDITIONAL OBSERVATICNS OR SUGGESTIONS BY MUNICIPAL JUDGES

Topic ' v Number of Judges
e Judges should have the following personal charac- 29

teristics: ability to listen, impartiality, self-
confidence, use of personal approach, firmness,
ability to self-criticize, and patience.

e Municipal courts should be separate from police 15
departments.
e Judges should possess judicial dignity and 13

maintain a proper courtroom decorum.

e Defendants are not being informed of their rights 8
and therefore, their rights are not being
protected.

e The public generally lacks respect for municipal 2
courts.

e State statute § 345.23(2)(c) should allow for the 1

deposit of a valid drivers license from another
state in lieu of a deposit for court appearance.

e The judge should be allowed to amend a citation 1
at an initial appearance.

e State statute should provide for time and 1
mileage payments for substitute judges.

-66—
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—— What type of sentencing alternatives are vou using in juvenile cases?

r————-Percent of Time —

Number of Not 0 - 26- 51~ 76-
Original Penalty courts using Listed 257% 50% 75% 100%
e TForfeiture (up to $25) 110 8 10 14 8 70
e Counseling 75 5 26 11 4 29
e Restitution 39 6 15 4 1 13
e Work Program 20 1 15 2 2 -
e Other 17 - 10 2 1 4
If Juvenile Fails to Pay
e Suspend Drivers License 79 20 21 3 5 30
¢ TFinding of Ability to Pay 41 6 10 1 2 22
e Adjourn payment 43 8 13 5 4 13
e Suspend Hunting License 20 8 9 - -
o Suspend Fishing License 20 8 10 - -
e Other 4 - 2 1 - 1

Question 33 —_-l

-67~




ADDITIONAL OBSERVATIONS OR SUGGESTIONS BY MUNICIPAL JUDGES

Topic . Number of Judges
e Judges should have greater sentencing authority 40
or alternatives in juvenile cases, including the
following:
- larger fines 30
- ability to order restitution 24
- assignment to work programs 13
- access to referral services
or counseling 7
- mandatory revocation of drivers
license for traffic violatioms 3
e Judges need more education and reference 36

materials regarding juvenile cases.

e Probation officers should be assigned . 8
to municipal courts.

o Newspapers should be allowed to publish 7
juvenile offenders names.

e Municipal courts should not have jurisdictiom 6
to hear juvenile cases.

e Municipal courts should have jurisdiction 2
to hear all juvenile cases.

e Municipal courts should have juvenile jurisdiction 2
to hear only traffic violatioms.

e Juvenile hearings should not be recorded. 2
e Parents should be required to appear with 2
juveniles.

~68-




——Do you enter a default judgment when a defendant fails to appear if
no deposit has been made with the court?

Judge ‘Yes No No Response

o Aﬁtorney 22 24 6

e Non-Attorney 30 41 12
(TOTAL) 72 65 18

Question 23 —

—— If a person is unable to pay a penalty, do you determine if the party is —

indigent?
r—- Yes* —_
Judge No Automatically On Request
e Attorney 10 12 T 28
e Non-~Attorney 18 32 37
(TOTAL) 28 44 65
* The Supreme Court of Wisconsin has held, "...the defendant has the
burden to raise and prove his inability to pay the fine where a
commitment is ordered for his failure to do so." See, State et rel.

Pederson v. Blessinger, 201 N.W. 2d 778 (1972). However in Balderas,
Dietz and Dietz v. Thorgeard, et. al., (No. 73-C-290), the Federal
District Court for the Eastern District of Wisconmsin entered (in 1975) a
consent judgment requiring the Milwaukee Municipal Court to notify all
defendants that they have a right to a hearing regarding indigency. The
judgment was not on the merits of the case and, therefore, did not
determine that a defendant had a legal right to such a notice or hearing
before they could be incarcerated for non-payment of a penalty.

Question 27 —

Do you give credit for time spent in jail?
No Total
Yes No Responses Responses

Toward payment of a penalty?
Attorney 34 12 6 52
Non-Attorney 48 32 23 103

(TOTAL) 82 44 29 155
Before a conviction toward
time if a person cannot
pay a penalty?
Attorney 27 17 8 52
Non—-Attorney 43 27 33 103

(TOTAL) 70 IAA 41 155

& 29 e
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ADDITIONAL OBSERVATIONS OR SUGGESTIONS BY MUNICIPAL JUDGES

Topic Number of Judges
e Judges should be provided a pamphlet outlining 20

sentencing altermatives.

e There is a disparity of impact from imposed 13
penalties between indigents and persons able to
pay a penalty. Some judges felt that indigents
got off "light". Other judges felt that poorer
defendants received harsher penalties.

e Penalties are ineffective (no solution offered). 6

e State statute § 800.04(3) does not permit entry 1
of a default judgment if a defendant has not
filed a deposit and fails to appear. The judge
can only issue a summons.
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Uniform Schedules?

Type of Cases No Yes
e Traffic 11 139
e Non-Traffic 23 127

Does your court use uniform deposit schedules?

—Iif yes,——

State Schedule?
Yes Eg

128 11

Approved by
Municipality

Yes Eg
126 1

———— How are court funds collected and processed?

Question 26 —————

@ Who Collects... Police Court Both  Other No Answer
~ Deposits when citations issued? 98 10 30 4 2
- Stipulations? 58 34 36 8 2
- Penalties at court appearance? 30 99 12 6
® Who Deposits...
! - Deposits? 26 73 7 33
- Stipulations? 26 67 6 31
; -~ Penalties? 21 75 3 35
|
|
: # In Whose Account is
Cash Deposited? 13 61 1 59
e Who Maintains
Bookkeeping Records? 12 74 15 40
5 e Are Monies Collected ‘ |
In the Courtroom? | YES 115 | [ wno 32 | | BOTH 1 |
i
; - If yes, by whom? | Clerk 60 } [ Judge 18 B Lgolice Office 37|
b Question 30
-71=




Diserice

Counry

P11

DISTRICT |

* Mlvaukee*
(sub=tocal)

SISTRICT 2

¢ Ranosha

o Hacine

¢ Walworth
(sub=tocal)

DISTRICT 3

e Jeffarson

o Jaukashe
(sub~-toral)

DISTRICT &

¢ Manitowoe

e Calume

e Winnebago
(sub=total)

DISTRICY §

o Dane

¢ Graen

» Rock
(sub-tocal)

DISTRICT &
¢ Dodge
* Vaupacaee
+ Nood
(sub=cocal)

DISTRICT 7

® Geanc

e Tows

# la Crosse

o La fayerta

¢ MNonroe

& Richlend

s Trewpealesu™

# Veruen
{sub~tocal)

DISTRICT 8

s drown

¢ Marinecte

e Ocouto

s Qucagmaie
(sub~cotal)

asmer s
Ashland
Clarx™
Florence

Marathon
Vilagew
(sub~total)

BISTRICT 10
+ Barroo

+ Chippewa

» Douglas**
» Duanaee

s Esu Claire
s Pletce

o Polikwe

» ST, Croix

(sub~total)

L]
L]
.
o Forest
.
L4

—

Court

$4,021.895.58

—— How much revenue was collected hy the municipal<Eourt OF =y
local police department in 19807

1580 REVENUY emtmmeoeee

Polics

$2,496,903.51

Total

56,518,739 3%

4,021,895.58 2,696,903.51 6,518,735 C3
$32,839.67 81,230.83 614,270.5¢C
91,365.9%0 375,323.39 66,59.23
268,073.99 119.987.58
869,259.56 576,511.80
42,690.10 28,805.00 113,335,102
155.215.50 17,483.70 236,339,428
197,905.60 44,288.70 348,095.50
49,047.00 192,314,487
14,974.00 16,974.00
RO, 5+ .. ———bagb250 RES-1 1 99
130.00 120,563.50 163,360.97
180,483.22 33,149.9% 213,633.17
21,391.00 6,161.50 27,552.80
7 Qﬂz 29 (¥ l:g :l < 237 31
208,.381.82 84,161.86 293,0-3.6¢
26,295.00 83,326.00 127,336.93
$.648.80 48,80
31,943.80 83,324.00 132,38:.8
$,628.50 &,048.50 9,477.30
15,122.40 15,122.40
516,331.96 555,697,486
1,885.00 2,408.00 4£,233.0C
5,026.00 377.40 31,684.560
178.00 20.00 138,00
2,732.80 20.00
30,373.00 523.205.86
426,207.32 50,087.90
97,726.65
44,506.22 39,305.80
629,089.99 230,798.40 859,388.13%
1,825.00 1,625.0C
2.170.50
5,367.80 2764,195.3%
9,763.30 274,195.34 233,353.5.
7,879.40 81,873.50 92,947.0C
960.00 14,328.40 15.438.40
2,588.20 570.20 3,882
16,000.00 34,000.00 0.3%.67
4.993.00 700.00
32,.817.80 131,672.20

56,378,306.62

$4,563.635.17

*The Vilwauiee “unicipal Zourt Reveaus smounted to $6,298,891.40 in 1380, The
Court collected $1.699.873.58 and the palice devertwenc collectad 51.599,.016.41.

*es figuras given.

Ouestion
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ADDITIONAL OBSERVATIONS OR SUGGESTIONS BY MUNICIPAL JUDGES

Topic

Number of Judges

e Fines, assessments and penalties should be
collected by someone other than the court.

-173-
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What is the court's involvement in the budget process?

7"

|i YES
i e Prepare the court's budget request 65
e Discuss request with municipal staff 73
' e Present request to municipal governing unit 78
e Approve expenditures from budget 49
l e Maintain record of court expenditures 62
I Question 18 ——

I—Are municipal court financial records audited, and if so, by whom and when?

l———Audited?——l I_— If yes
Yes No [

By Whom? Number
86 ' 64 e Municipality T
e Private Firm 26
e State 23
e (No Respomnse) 3
Last Time
, Semi- r_ -]
e When?* Annually Annually Year Number
51 1 1976 1
1978 1
1979 2
1980 6
1981 12

*Twelve (12) gave no answer, said they didn't know, or gave responses like
"various years."

Question 14

LI B e

74~




What was the total 1980 (actual) and 1981 (estimated) cost to operate
the municipal court?

7 1980 (Actual) I
Other

i~ 1981 (Estimate)

1

Distriet * Court Court Other

County - Budget 4Budgeta TOTAL Budget Budgets TOTAL

District 't

o Milwaukee 1;019,;3406:17 -21,106 1;019,55t:17 1,236,688 -23;3600 1;253,988
Sub-total 1,019,340.17 21,000 1,019,551.17%* 1,230,688 23,300 1,253,988

District 2

e Kenosha 67,035.28 5,990.20 73,025.48 72,663 6,589.22 79,252.22

e Racine 81,863.35 81,863.35 86,330 86,330

e Walworth 64,764.,38 64,764 .38 74,420 1,250 75,670
Sub-total 213,663.01 5,990.20 219,653.21 233,413 7,839.22 241,252.22

District 3

o Jefferson 11,866 682.89 12,548.89 7,600 100 7,700

e Waukesha 59,931.07 650 60,581.07 83,758 2,075.55 $3,833.55
Sub-total 71,979.07 1,332.89 73,129.96 91,358 2,175.55 © 93,535.35

District &

e Manitowoc 15,369 3,000 18,369 17,800 2,200 20,000

e Calumet 1,500 100 1,600 1,500 100 1,600

e Winnebago 8,300 900 9,200 11,900 950 12,850
Sub~total 25,169 4,000 29,169 31,200 3,250 34,450

District 5

e Dane 54,747 15,871 70,618 61,800 15,771 77,5711

e Green 2,481.58 2,481.58 2,686.58 2,686.58

® Rock 7,225 400 7,265 7,275 40 7,315
Sub-total 64,453.58 16,271 80,724.58 71,761.58 15,811 87,572.58

District 6

e Dodge 16,220 6,389 22,609 15,111 7,013 22,124

e Waupaca

e Wood 1,230 1,336 1,336
Sub-total 17,450 6,389 23,839 16,447 7,013 23,460

District 7

® Grant 2,300 2,300 2,465 2,465

e lowa 9,735 9,735 10,940 10,940

e LaCrosse 52,374.47 2,468.68 54,843.15 54,316.50 3,000 57,316.50

o Lafayette 1,670 1,670 1,675 1,675

e Monroe 10,236.48 500 10,736.48 10,734.50 650 11,384.50

e Richland 100 100 100 100

o Trempealeau 50 50 50 50

e Vermon 2,085 -2,085 2,290 2,290
Sub-total 78,550.95 2,968.68 81,519.63 82,57 3,650 86,221

e Brown 96,715.35 96,715.35 116,140.75 116,140.75

e Marinette 27,736.48 27,736.48 31,987 31,987

e Oconto 8,140.38 8,140.38 12,356 12,356

e Outagamie 33,366.67 1,650 34,716.67 36,165.50 1,950 38,115.50
Sub~-total 165,958.88 1,650 167,608.88 196,649.25 1,950 198,599.25

Discrict 9

® Ashland 659 659 650 650

o Clark 500 500 650 650

e Florence

o Forest 1,200 1,200 1,280 1,280

e Marathon 25,900 10 25,910 28,000 28,000

e Vilas

°  Sub=-total 28,259 10 28,269 30,580 30,580

District 10

e Barron 11,866.63 5,345.58 17,212.21 13,476.88 5,968 19,444.88

o Chippewa 1,820 1,820 1,820 1,820

e Douglas 1,300 200 1,500

¢ Dunn 260 260 260 260

o Eau Claire 1,450 1,450 970 970

e Pierce 13,160 13,160 13,350 13,350

o Polk 3,642 815 3,765 918 4,683
Sub-total 32,198.63 6,160.58 38,359.21 34,941.88 7,086 42,027.88

(TDTA&) 1,716,480.29 65,872.35 1,782,712.64 2,019,609.71 72,074.77 2,091,684.48

® Six (6) judges provided figures for 1980. but not for 1981; five judges provided
figures for 1981, but not for 1980 to determine average cOSt per court.
page 22 for number of municipal courts in each county.

See

*% Mjlwaukee Municipal Court had actual expenditures of $852,651 (court bucdzet) and
estimate 1981 expenditures at $1,016,190 (court budget).

E
:
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court?

NAME

e H. C. Miller

e Department of Transportation
e State of Wisconsin

e Wisconsin Legal Blank

e T. J. Printing

NUMBER

12

10

(The "remaining -were listed only once:)

COMPANY

Sum More Office Supply
Reminder Enterprise Press
Moore Business Forms, Inc.
Titley Business Forms
Moore Business Forms

H. H. West

Marks Paper Co.

Gail Business Forms
Forms, Systems & Services
City of Milwaukee

T & M Office Supply
Franklin Press
Burgess, Anderson, Tate

Smith Printing
Johnson Printers
Johnson Business Forms

Reynolds & Reynolds
Municipal Service Corp.

Belle City Press
Document Sales

Walworth Co. Chiefs Ass.
Police Department
Niedecken

Eastern Office Supply
Graphic Printing

Martin Office Supply
McCarthy Printing
Parker Printing
Zillmans Office Supply
Office Essentials

Fricks Printing
Scharpfs Office Supply
Wayside Press

Edgerton Reporter Co.

Stationers Looseleaf Co.
Minars Office Supply
Government Marketing Service
Webco Printing

Quill Corporation

Brown Co. Pub.

Wojoyha Printers

Law Enforcement Systems
Pestigo Times

Stuebe Company

Eau Claire Book & Stationary
Steube Company

Which governmental agency or company provides forms to the municipal

ADDRESS

P.0. Box 1759, Milwaukee
Madison

Madison

Milwaukee

New Berlin

ADDRESS

Cudahy, Wisconsin

Cudahy, Wisconsin

New Jersey

Menominee Falls

Milwaukee

Milwaukee

4407 N. Oakland Avenue
Milwaukee, Wiscomsin 53211
P.0. Box 23226

Milwaukee, Wisconsin 53223
P. 0. Box

Green Bay, Wisconsin 54305
841 N. Broadway St.
Milwaukee, Wisconsin 53202
South Milwaukee

Milwaukee

2501 Deborah Ave.

Zion, Illinois 60099
Kenosha, Wisconsin

Bassett, Wisconsin

P. 0. Box 757

Twin Lakes

Cilina, Ohio

121 8. Prockney St.
Madison, Wisconsin 53701
Racine, Wisconsin

Madison, Wisconsin
Williams Bay, Wiscomsin

Milwaukee, Wisconsin
Racine, Wisconsin

408 Broad Street

Lake Geneva, Wisconsin
Lake Geneva, Wisconsin
Williams Bay, Wisconsin
Hartland, Wisconsin
Waukesha, Wisconsin

14100 W. Cleveland

New Berlin, Wisconsin
Manitowoc, Wisconsin
Oskhosh, Wisconsin 54901
7521 Elmwood Avenue
Middleton, Wisconsin 53572
211 W. Fulton

Edgerton, Wisconsin
Milwaukee, Wisconsin
Watertown, Wisconsin

Watertown, Wisconsin

Denark, Wisconsin

Crimitz, Wisconsin
Corsicaha, TX

Peshtigo

Box 3248

Green Bay, Wisconsin 54303
Eau Claire, Wisconsin
Green Bay, Wisconsin
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e Initial Appearances

e Trials

p—————— Are 1initial appearances and trials tape recorded?

YES

31

142

NO

112

RESPONSES

g—

TOTAL

143

150

Question 36

Does your court regularly record all requirea information specified in

state statute 800.117?

TOTAL
RECORD 158 o RESPONSES
e Dockets 129 5 134
e Judgments 126 3 129
® Are they combined into one form? 115 18 133
Question 37—
p—————— Are your court records or files...
% NOT TOTAL
; YES No APPLICABLE RESPONSES
?' ® A storage problem? 37 106 2 145
% e Stored in court facilities? 90 51 141
]
' o Destroyed per a schedule? 25 108 8 141
e Microfilmed? 3 130 8 141
e Destroyed after microfilmed? 2 87 L9 138
Question 39 ——




ADDITIONAL OBSERVATIONS OR SUGGESTIONS BY MUNICIPAL JUDGES

ToEic

e Recording in Municipal Courts (§ 800.13) should
be eliminated since attorneys request a new
trial when they appeal a case to circuit court.
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III. FINDINGS AND RECOMMENDATIONS

The Wisconsin municipal court system plays an important
role in the state judicial system. The public's impression of
courts is most likely to occur from an appearance in a munici-

pal court. Project staff's impressions are that municipal

" judges are sensitive to and concerned about local problems. In

addition, municipal courts work closely with the local police
department (but are not perceived as a "police" court) and have
very little court delay. It is equally apparent that the
municipal court system is the least understood in the state and
deserves additional attention and assistance.

The following 25 recommendations and observations are
based upon project staff's site visit interviews, survey
results, input from the Advisory Committee, and review of
existing studies, statutes, and court rules. The
recommendations do not address all the problems affecting
municipal court operations. Some of the recommendations will

reguire further review and analysis.

A. Judicial Qualifications, Code of Ethics, and Conflicts of
Interest

The National Center's project staff made three (3) recom-
mendations in these areas.

® A municipal judge should not be required to be an
attorney by state statute.

® Some provisions of the Supreme Court Judicial Code of

Ethics should be reviewed to determine if they should
be made applicable to part-time municipal judges.
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SCR 60.03 provides that a "judge (including part-time)

shall not participate in any matter in which he or she has a

significant financial interest . . . " SCR 60.04 specifically
prohibits any municipal judge from holding ". . . any (other)
office of public trust . . . " Some judges responding to the

survey listed other part-time positions that might be offices of
public trust. These possible conflicts are not always identi-
fied from a review of a municipal judge's annual financial
report. The report reguires only a listing of the "source" of
other income (over $100). This income could be from a spouse's
employment. Judges also frequently do not list specifically the
title of other positions or sources of income. Therefore,
possible conflicts may go undetected even with a review of these
financial reports. Revisions to the report form would facili-

tate the identification of possible conflicts.
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® The annual financial report form should be revised to
require a specific listing of any "office of public
trust".

Twenty-nine (29) states including Wisconsin, authorize the
use of lay judges in local courts. Nevertheless, in Wisconsin
there are at least 51 municipal judges that are attorneys.
Sixteen (16) of these municipalities have local ordinances
requiring the judge to be attorney. Notwithstanding, the
American Bar Association's belief that all judges should be
admitted to the bar, project staff does not believe this should
be mandated by the state in Wisconsin. As long as municipal
courts have their present limited jurisdiction, there are no
complicated legal issues a judge must decide that cannot be
learned from proper judicial training. Municipal judges need
not be licensed attorneys. Municipalities have authority to
impose this qualification if they deem it appropriate.

Supreme Court Rules 60.08 (Investments) and 60.11
(Influence) are presently not applicable to part-time municipal
judges. SCR 60.08 prohibits a judge from making or retaining
"any personal investments in enterprises which are likely to be
involved in litigation or proceedings in the court." SCR 60.11
provides in part "a 5udge shall not personally solicit funds
for any purpose, charitable or otherwise." Similiar ABA
Judicial Canon provisions prohibit such investments or conduct
by part-time judges. Therefore, it is recommended that the
Sdpreme Court determine if SCR 60.08 and 60.11 should be made

applicable to part-time municipal judges.
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RECOMMENDATION 1

A MUNICIPAL JUDGE SHOULD NOT BE.REQUIRED TO BE AN ATTORNEY BY
STATE STATUTE.

Although, the state does not presently require municipal
judges to be attorneys, the guestion regarding such a regquire-
ment has been raised during this study.

The American Bar Association strongly believes that all
judges and judicial officers assisting judges who perform
judicial and quasi-judicial functions should be admitted to the
practice of law. !l Even with the increase in the number of
attorneys, the relative ease of transportation and the increas-
ing density of populations, most states still allow for lay
judges.

Only six states =-- California, Hawaii, Illinois, Ken;ucky,
Maine, and Massachusetts -- as well as the District of Ceolumbia
-- require all judges to be éttorneys. The states of Floride,
Minnesota, and New Jersey do require all new judges to be
attorneys although, existing lay judges have been grandfathered
in and may be reappointed or re-elected. additionally, Indiana
will abolish its non-attorney judges in 1983.

Some states allow for lay judges when necessary or give
preference to attornefs. The state of Washington allows cities
with populations less then 5,000 to use lay judges. New_Me;ico
has a similiar provision for counties with populations less

than 200,000.

lsee, also Standards Relating to Court Organizations,
Sections 1.21 annd 1.26, preparec by, the American Bar
Association on Standards of Judicial Administration (1974).




The states of Iowa [Iowa Code Ann. § 602.55 (1979)] and New
Hampshire [N.H. Rev. Stat. Ann. 502-A:3 (1968)] give a prefer-

ence for attorneys. In North Dakota a non-attorney can be

-appointed a judge only when no attorney will serve. See, N.D.

Cent. Code §§ 27-18-02, -06 (1974).

Nevertheless, the use of "lay judges in many communities
make possible the settling of disputes within the community
without the need for extensive travel by the litigants and
without requiring adjudication by attorney judges outside the

community."” See, Appendix C [Non-Attorney Justice in the

United States: An Empirical Study by, the Institute of

Judicial Administration and the National Center for State
Courts (1979)]. The low pay (105 wWisconsin Municipal judges
make under $3,000) and requirement of an election to fill a
municipal judge vacancy (see, s. 8.5) may make it difficult to
attract an attorney to be a municipal judge in some communities.
Nevertheless, some Wisconsin Municipalities have for various
reasons required their municipal judges to be attorneys.2
Therefore, where there are not the above noted problems, a com-

munity can chose to require municipal judges to be an attorney.

2gixteen (16) judges responding to the survey indicated that

their municipality required the judge to be an attorney.
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In addition, as long as municipal court's jurisdiction is -
limited to forfeitures of deposits (even if municipal courts
are given the authority to order restitution or assign a
defendant to a work program) the legal gquestions in such cases
are relatively'uncomplicated and do not reguire a law school
training. "Offenses which carry limited fines and minimal
prison sentences are a class of cases which can be committed to
lay'courts."3

The survey also reveals that most lay Judges are not
intimidated by the presence of defense attorneys in court.
Fifty-three (53) of the lay judges stated that their presence
had "no effect" on them, 16 felt that court proceedings were
expedited, three (3) felt it "averts unnecessary trials," two
(2) indicated that "proceedings were recorded," and two (2)
felt there was a "more professional atmosphere."” Only seven
(7) felt that the presence of defense attorneys hindered court
operations.

Therefore, there is no clear evidence in Wisconsin that
municipal judges should or need to be required to be attorneys

by statute. Local municipalities already have that option.

ical

3Non-Attorney Justice in the United States: An Emoir
ion and ,

Studv (13979), by Institute of Judicial Aamlnlstra
ational Center for State Courts, at page 105.

-
|
-

™
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RECOMMENDATION 2

THE SUPREME COURT SHOULD REVIEW THE JUDICIAL CODE OF ETHICS TO
DETERMINE IF ALL OR PORTIONS OF SCR 60.08 (INVESTMENTS) OR SCR

60.11 (INFLUENCE) SHOULD BE APPLICABLE TO PART-TIME MUNICIPAL
JUDGES.

The appearance of impartiality and justice is crucial to

~the public's confidence in the municipal court system. Sections

60.08 and 60.11 of the Code of Judicial Ethics assures this
impartiality. These sections are presently not applicable to
part-time judges, although they are applicable to full-time
municipal judges. See, SCR 60.19. Although the statewide
survey did not reveal any examples of lack of impartiality
resulting from part-time judges investments or solicitation of .
funds, project staff's research indicates that the American Bar
Association and other states make similiar judicial codes of
ethics provisions found in SCR 60.08 and 60.1ll1 applicable to
part-time judges.
SCR 60.08
" Supreme Court Rule 60.08 provides,

A judge shall not make or retain any personal investments

in enterprises which are likely to be involved in

litigation or proceedings in the court.
This provision is similar to ABA Canon 5C(3) which prohibits part-
time judges from having any financial or business dealings that
" . . involve him in frequent transactions with lawyers or
persons likely to come before the court in which he serves.
(Emphasis provided). A part-time judge should be able to invest
in enterprises, as long as those enterprises are not " likely

to be involved in litigation or proceedings in the court."
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SCR 60.11

Supreme Court Rule 60.11 provides in part,

A judge-shall not personally solicit funds for any
purpose, charitable or otherwise.

This provision is the same as ABA Canon 5B(2) which prohibits
part-time judges from soliciting "funds for any educational,
religious, charitable, fraternal, or civic organization. . ."
According to SCR 60.02 the two Wisconsin Code of Judicial
Ethic provisions noted above "are of sufficient gravity to
warrant sanctions if they are not obeyed." It is unclear why
SCR 60.08 and 60.11 are not applicable to part-time judges. It
may be because of a concern for the possible financial hardship
resulting from restrictions on personal investments (SCR €0.08),
or because the prohibition regarding solicitation of funds (SCR
60.11l) was contained in a code provision also dealing with the
use of his/her name or prestige. Nevertheless, both types of
conduct described herein are recognized nationally by the
American Bar Association as unethical judicial conduct.
Although it is true that under SCR 60.03, a part-time judge
", . . shall not participate in any matter which he or she has
a significant financial interest. . ." it is equally true that
lay judges reading the code of Judicial Ethics may not disquali-
fy themselves even when they have a "significant" investmeqt or
personal inéerest in the matter before them because SCR 60.08
and 60.11 does not apply to them. Therefore, the surest way of
preserving the appearance of impartiality in lay judge courts

is to make these sections applicable to all municipal judges.
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is to make these sections applicable to all municipal judges.

According to the American Judicature Society, all states
(except, Illinois, Maryland, Montana, Rhode Island, and
Wisconsin have made ABA Canons 5B(2) and 5C(3) applicable to
part-time judges.

If these two (2) provisions are not made applicable to
part-time municipal judge, it is true that some judges could be
sensitized with training to the importance of impartiality in
connection with personal investments or solicitation of funds.
However, at present, municipal judges are not regquired to
participate in any judicial training. 1In fact 31 judges (who
became a judge within the last 5 years) responding to survey
guestion 46 indicated that they had not had any judicial

-training since becoming a judge.

RECOMMENDATION 3

THE FINANCIAL REPORT FORM THAT MUST BE SUBMITTED ANNUALLY TO THE
WISCONSIN ETHICS BOARD PURSUANT TO SCR 60.18 SHOULD SPECIFICALLY
REQUIRE THE LISTING OF ANY "OFFICE OF PUBLIC TRUST".

All municipal court judges are required by SCR 60.18 to
file by April 30 of each year a financial report. The report
"shall include the source of all income from personal services
othef than judicial (not including reimbursed expenses). . . if
the item of income. . . exceeds $100." See, SCR 60.18(5)
(emphasis provided). According to the Wisconsin Municipal
Judge's manual (at page 6), "The purpose of the financial
digclosure statement is to provide information as to potential

conflicts of interests."
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SCR 60.03 (conflicts of interests) states that a "judge
shall not participate in any métter in which he or she has a
significant financial interest. . . ."™ 1In such a situation, a
judge must be aware of the possible conflict, determine how
serious the coﬁflict is, and in appropriate cases disqualify
himself or herself. SCR 60.04 specifically prohibits any
municipal judge from holding ". . . any office of public trust
excépt a judicial office during the term for which he or she is
elected." These possible conflicts of interests or prohibited
offices of public trust should be identifiable by & review of
the Financial Reports (the section dealing with the source of
income from personal services) each municipal judge must file
annually with the Wisconsin Ethics Board. However, many judges
do not presently list the specific title of other employment or
offices of public trust.

When the responses to question 51 (part-time employment)
and question 54 (present elective or appointed public office)
from the survey questionnaire were reviewed, it became apparent
that 17 part-time judges may presently be holding either offices
of public trust, or employment where there may be conflicts of
interest.4 Therefore, some of these judges may be in viola-

tion of SCR 60.03 or 60.04.

drhose judges that are also employed by their municipalities
could be fired from or promoted in their second job by the
governmental unit they are working for as a municipal judge.
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Although municipal judges attending training program pre-
sented by the Director of State Court office are frequently
provided with copies of the code of Judicial Ethics, such
participation is not manditory and, therefore, some judges may
be unaware of the provisions of SCR 60.03 and 60.04. Municipal

judges are also likely to be mislead by a typing error in the

' recently distributed Wisconsin Municipal Judges Manual (at page

6) which states that a "full-time municipal judge cannot hold

another office of public trust." As authority for this state-

ment the manual cites SCR 60.07. This code provision deals
with a "position of trust" not "office of public trust" for
which no judge may hold. See, SCR 60.04 (The Judicial
Education Office is in the process of correcting this typing
error).

Therefore, if any of the present positions listed in
response to survey questions 51 and 54 are "offices of public
trust" or present conflicts of interests contemplated by SCR
60.03, municipal judges should at least be notified that such
positions are in violation of SCR 60.03*. Secondly, the typing
error in the Municipal Judges Manual should be corfected.
Finally, if SCR 60.18 (Financial Report) is in fact supposed to
provide a process for identifying these situations, the report
form should be revised by the Supreme Court to reguire a judge
to list by title any "office of public trust". The Supreme Court
should also review the Financial Report Form to determine if any
other changes should be made to assure that the form does in

fact "provide information as to possible conflicts of interests".

This notification could be accomplished by a general notice
to all municipal judges that these types of positions are
"offices of public trust." Another alternative would be to
notify the Chief Judge of each Judicial District which
judges may be holding "offices of public trust."
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B. Judicial Training and Legal Resources

Project staff generally fdund that the Judicial Education
Office is presenting a wide range of training to many municipal
judges. However, this study revealed that many new judges have
never had any judicial training, certain areas of existing
training continue to be a problem for municipal judces, state
training programs in certain problem areas are not available,
municipal judges should have access to additional legal
resource materials, and municipal judges need an extensive
outline of all statutes, court rules, regulations, and case law
relating to municipal courts. Conseguently, the XNational
Center believes the following five (5) recommendaticons should

be implemented.

. New municipal court judges should be reguired to
attend a judicial orientation training program.

'y The municipal judge's training programs being
presented by the judicial education office in the
areas of non-traffic juvenile cases, sentencing, rules
of evidence, OWI cases, defendant's rights, office
management, and conducting a trial should be given
priority in future training sessions.

. New training materials and programs should be
developed and presented by the Judicial Educaticn
Office in the areas of the judge's role when there is
no prosecutor or defense attorney, how to prepare,
present and monitor a court budget, and, hcw municipal

- judges also practicing law can avoid conflicts of
interest.

° Legal dictionary, Wisconsin Motor Vehicle Laws, the
Instruction Manual for completing the State of
Wisconsin Uniform Traffic Citation & Complaint, and
Wisconsin Court Rules and Procedures should be added
to the Municipal Judges Manual's list of legal sources
that every judge should have access to.



° The Judicial Educétion Office should review the
statutes, court rules, and case law referenced or
identified in this report to determine if there should
be any changes or additions to the Municipal Judges
Manual.

At least 31 municipal judges elected within the last five

(5) years have had no judicial training. Even licensed
attorneys need some minimum judicial training when they become
a judge. For this reason, 20 of the 28 states that have lay
judges require mandatory attendance at a judicial orientation
training program. Wisconsin should also have this regquirement
for new municipal judges.

Even with the extensive training programs developed in the
last two (2) years by the Judicial Education Office, many
judges continue to have problems in areas covered by these
programs. The areas listed in the second recommendation above
were rated as high priority problem areas (even though covered
in previous training programs) and should be covered in future
state training programs. The third recommendation above covers
new areas identified by municipal judges in the survey as high
priority problem areas for which state training programs have
not been presented in the past.

The Judicial Education Office recently prepared and
distributed to all municipal judges a Municipal Judges Manual
as a guide to the law and listed a number of legal resource
materials that every municipal judge should have access to in
ad&ition to state statutes. Project staff;s research resulted
in the identification of additional important legal resource
materials and requirements or procedures for municipal courts
not outlined or listed in the manual. These additions should

be made to the manual.
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RECOMMENDATION 4

NEW MUNICIPAL COURT JUDGES SHOULD BE REQUIRED TO ATTEND A
JUDICIAL ORIENTATION TRAINING PROGRAM.

Thirty-one (31) of the judges responding to question 46 of
the survey indicated that they had become a judge within the
last five (5) years and had never attended any judicial training
programs (six of the judges were attorneys). There may be even
more judges that have never had any training since 56 either
did not respond to the survey or submitted surveys (10) too
late to be tabulated.

Even those judges that have attended some training indicated
that they needed more training in very basic areas. For
example, in response to survey gquestion 57, forty-three (43)
judges indicated that "conducting a trial" was a serious
problem. Twenty-four (24) judges (in response to other
questions) indicated that "municipal judges lack adequate legal
background and competence and need more judicial training."
Voluntary participation in available judicial training programs
apparently is not meeting the minimal training needs of many
municipal judges. The only way of assuring this type of

training for all municipal judges is by reguiring mand

1]

tory

attendance at a judicial orientation training program for new

municipal jUdges.5 Such a requirement should also apply to

attorneys.

°The Wisconsin Municipal Judge's Association does provide
orientation programs for new judges on a voluntary basis.



Mandatory Judicial Education for Lay Judges

Of the 28 states . (listed on Chart 6 below) with mandatory
judicial education programs for lay judges, 20 require such
judges to attend an orientation training program. National

studies have recommended that "(a)ll lay judges should

~ successfully complete a mandatory training and certification

program as a condition of office. . . ." See, Appendix C [Non-

Attorney Justice in the United States: An Empirical Study

(1979) - (Recommendation 71}.

An orientation program for municipal judges need not and
should not be a substitute for a three (3) year formal law
school education. The limited nature of municipal court
jurisdiction makes such extensive legal training unnecessary.
The program should deal with the skills and functions of being
a judge, and the basic evidence and legal elements of the
specific types of cases that will come before a municipal court
ju@ge. Such a program should be required of attorneys and lay
judges. Even though municipal judges that are also attorneys
may know the evidentiaryand legal requirements of the cases
coming before them, they have no prior training regarding the

duties of a judge.

Judicial Attendance

One of the problems project staff heard from judges during
site visit interviews was that they could not get away from
their other jobs or afford to take time off without pay. Many
seéond employers will not pay a judge's salary while he/she

attends such training programs. 1In addition, most municipal
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Chart 6

Mandatory Judicial Education
for Lay Judges (1981)%
Number Annual
of Lay Judicial Continuing
State (28) Judges Orientation Conferencs Zducation
Alaska 48 X X X
Arizona | 116 X |
Colorado 73 . X -
Delaware 74 X
Georgia 602
Idaho 22
Iowa 83 X
Kansas 373 X X
Michigan 130 X
Mississippi 644 X X
Missouri 219 X
Meontana 141 X X
Nebraska 43 X
Nevada 73 X
New Hampshire 12 X
New Mexico 1886 X X 3
New York 2,250 X X r
North Carolina 600 X
North Dakota 145 X X -
Oregon 230 X X
Pennsylvania 565 X X B
South Carolina 605 X X
South Dakota 150 X
Texas 1,678 | X X B
Utah 160 X
Virginia , 400 X X
Washington 70 X
West Virginia 150 X X
(TOTAL) 9,842 20 4 20
*Taken from Survev of State Mandatorv Judicial Educatis=s Rzcoivemants (
(March 1981), prepared by the American Universicty Law I-sciz-zz. See Azpendix D.
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court budgets  make no provision for trainihg. Therefore, the
only alternative is to lose a day's‘pay or take vacation time
off. Both alternatives appear to keep some judges from
attending existing training programs. Some judges also are
unaware that expenses resulting from attendance at a judicial
training program sponsored by the Director of State Courts is
reimbursed. For these reasons, any requirement that new

municipal judges attend an orientation program will have to

consider the limited funds and time limitation of such judges.

RECOMMENDATION 5

THE MUNICIPAL JUDGE'S TRAINING PROGRAMS BEING PRESENTED BY THE
JUDICIAL EDUCATION OFFICE IN THE AREAS OF NON-TRATFFIC JUVENILE
CASES, SENTENCING, RULES OF EVIDENCE, OWI CASES, DEFENDANT'S
RIGHTS, OFFICE MANAGEMENT, AND CONDUCTING A TRIAL SHOULD BE
GIVEN PRIORITY IN FUTURE TRAINING SESSIONS.

The Judicial Education Office of the Director of State
Courts Office regularly presents training seminars for
municipal judges covering a wide range of topics. 1In fact 75%
of the training programs attended by the judges responding to

the survey were presented by the Judicial Education Office.

See, survey guestion 45.6. The handouts from these programs

were also noted as the most useful by municipal judges. See,

question 47.7

6Only five (5) judges indicated they had attended any training
out. of state.

TThe recently distributed Municipal Judges Manual prepared by
the Judicial Education Office was not available at the time the
survey was conducted.
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Even with the training being provided by the Judicial
Education Office there are many ﬁunicipal judges needing
assistance in non-traffic juvenile cases (89), sentencing (73),
rules of evidenqe (64), OWI cases (60), defendant's rights
(48), office management (47), and conducting a trial (43).

See, question 57. It is not clear from the data whether all of
the judges were interested in training or were concerned about
subsﬁantive matters. However, a large number of the judges did
specifically note a need for additional training in some of the
areas [e.g., OWI (27), Office Management (21), and conducting a
trial (21)]}. Twenty-four (24) judges. indicated they needed
more legal background training. It may also be that some of
these judges have not attended available programs in these
areas. As noted earlier, some judges are unable to attend
because of time and/or financial constraints. Nevertheless, it
appears as if a substantial number of judges are interested in
training in these noted areas. Any training being provided in

these areas should be continued.

Municipal Judges Practicing Law

Full-time municipal judges8

may "not engage in the
practice of law." (See, SCR 60.06 and 60.19). There are at
least 41 part-time municipal judges in Wisconsin that also

practice law. (See, survey qguestion 52C). These judges were

8Onlv the two municipal Jjudges in the city of Milwaukee
Municipal court are full-time judges.
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asked how they limit their law practice to avoid potential
conflicts of interest .relating to their position as a part-time
municipal judge. None of them indicated that they would refuse
to "appear as counsel or attorney before any action which has
been previously determined before the person as a judge. . ."
See, SCR 11.08 (see, also SCR 20.49). It may be that such a
conflict was so obvious that the 41 judges assumed that it need
not even be stated.

It is true that 12 judges indicated that they would not
handle criminal or ordinance cases involving the city police
department. However, some judges interviewed by project staff
did indicate that they would and did frequently represent local .
police officers in circuit court civil or domestic cases. Some
judges (5) did respond to survey question 52C by indicating
that they would not take any cases involving police or municipal
officers if a conflict could arise. Five (5) other judges
ind;cated they would request a substitution if a conflict
arose. Certainly, a judge that disqualified himself or herself
would not be in a conflict situation. However, there appears to
be no clear prohibition against a part-time judge representing
a local police officer (although they may appear before him/her
in municipal court) in another court. Nevertheless, some
judges interviewed by project staff indicated that they would
not represent a local police officer. There appears to be
var?ing opinions from municipal judges on this guestion. 1In
addition, are there any other situations where there are

similar uncertainties or actual conflicts?
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Under Article IV, Section 5 of the State Bar By-Laws the
Committee on Professional Ethic§ could express an opinion
regarding professional conduct in this area, upon written
request from any member or officer of the State Bar. However,
they will render no opinion regarding a specific state bar
member unless requested by the Grievance Committee or Board of
Governors of the State Bar. Even then such an opinion would be
confidential. Therefore, if it is determined that there is a
need for clarification in this area, one approach could be to
have a member of the state bar reguest a general opinion from
the Committee on Professional Ethics to provide guidance to
part-time municipal judges that also practice law. If such an
advisory opinion is rendered, it should at least be distributed
to all municipal judges. If guidelines were developed, a
recommended approach would be to present this information in a
training program for these judges.

Municipal judges licensed to practice law in Wisconsin are
required to complete a minimum of 15 hours of approved
continuing legal education each calendar year. See, SCR 31.02.
According to SCR 31.04(5) this "credit may be earned by a lawyer
for participatibn in an education activity approved by the
judicial'education committed if participation in the activity
is related to a part-time judicial or parajudicial position
held by the lawyer." Likewise, SCR 32.02(2) provides that the

Judicial Education Committee" may sponscor educational programs

————




for municipal judges. . . ." Therefore, these municipal judges
could earn credit toward their continuing legal education
requirements by attending an approved education activity
relating to this question (if approved by the Judicial
Education Committee). If the Committee felt such a program
should be developed and épproved it could be presented by the

Director of State Courts. See, SCR 70.01(2) (e).
RECOMMENDATION 6

NEW TRAINING MATERIALS AND PROGRAMS SHOULD BE DEVELOPED AND
PRESENTED BY THE JUDICIAL EDUCATION OFFICE IN THE AREAS OF THE
JUDGE'S ROLE WHEN THERE IS NO PROSECUTOR OR DEFENSE ATTORNEY;

HOW TO PREPARE, PRESENT AND MONITOR A COURT BUDGET: AND, HOW

MUNICIPAL JUDGES ALSO PRACTICING LAW CAN AVOID CONFLICTS OF
INTEREST.

The Municipal Court Study also identified a number of
problem areas or topics were new training materials and

programs should be developed and presented by the Judicial

Education Office.

Presentation of Cases

State statute (§ 800.08) provides in part that "(i)n a
trial before a municipal court, the municipality may provide a
prosecutor who is an attorney authorized or licensed to prac-
tice law in this state" (emphasis provided). Municipalities
are not required to provide a prosecutor for trials.
Nevertheless, 97 judges indicated that a municipal attorney is
preéent at trial and 29 judges stated that a municipal attorney

was present "sometimes." It appears as if most cases are
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-prosecuted by municipal attorneys: ‘Nevertheless, 12 judges of """ -

the 155 responding to the survey, indicated that a prosecﬁtor
never was present at a trial. This figure would no doubt be
greater if the practices in the remaining 57 courts were
known. It is aiso true that many defendants in municipal court
are not represented by counsel at the initial appearance or
trial. When these situations occur, a municipal judge must
take precautions regarding his role and the presentation of the
case.

The Municipal Judges Manual (at p. 16) cautiocns-judges that
"it is preferable to have a municipal attorney prosecute all
cases". However, if one is not available, "you should never
act as a prosecutor, . . . police c¢fficers should not act as
. procecuting attorneys . . . (and) let the witnesses identify

. themself and give their testimeony in narrative form." The

'”“fmanual does not advise a judge what to do when a defendant is

unrepresented and unskilled in presenting their case. Some
guidance is provided in Judge Van Lannen's material entitled

"Conducting a Trial in Municipal Court" which has been used by

the Judicial Education Office in past training programs.
However, as Judge Van Lannen states, "(a)n experienced Judge
can, in my opinion, elicit testimony favorable to one side or
the other. This could lead to a biased trial that would be-
over turned on appeal " An inexperienced judge could un-

knowingly make the same mistake.
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Municipal judges should not appear to be representing the
city, police or a defendant at a trial. The appearance of
neutrality is crucial to any concept of justice. This is
especially true (and sometimes difficult) in municipal courts.
For these reasons, it is the Center's recommendation that
special attention should be given to this problem by the
Judicial Education Office.

In addition to written materials and presentations, one
recommended training technique would be the use of role playing
and video recording. It is easy to discuss precautionary steps
or procedures, but much harder to put them into practice.
Allowing judges to conduct a mock trial where there is no
prosecutor or defense attorney.béfore a video recording will
give the judge a chance to review his performance (the Judicial
Education office has used mock trials and role playing in
previous training sessions but not with video recordings). This
apgroach will also give others a chance to critique his/her

performance and provide constructive advice.

Budget Preparation, Presentation, and Monitoring

The 155 courts responding to the survey reported 1981
estimated expenditures of $2.09 million. The City of Milwaukee
Muniéipal Court alone will spend approximately $1.01 million.
This leaves $1.08 million funding for the remaining 154
courts. This general amount is further reduced when the larger
budgets for courts like West Allis, LaCrosse, and Green Bay are
suBtracted from the $1.08 million. This amount is only a 1/10

of the revenue generated annually by municipal court opera-
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tions. Nevertheless, many of the courts visited had inadequate
facilities and judges freguently were not provided any funds to
even cover their attendance at state training programs. A
judge actively ;nvolved in the budget process has a greater
chance of persuading a funding unit to appropriate sufficient
funds to meet the needs of the court.

Many municipal judges are not involved in the preparation.
preséntation, or monitoring of their court's budget. Less than
50% of the judges prepare or discuss the budget needs of the
court before the budget is presented to the municipdlity. Only
78 judges make any presentation and even fewer approve
expenditures (49) or maintain records of expenditures (62).
only with full involvement in each of these stages can a court
expect to adeguately understand the budgetary requirements of
the court or hope to receive adequate funds to meet the needs
of the court.

The Municipal Judges Manual does not have a section dealing
with court budgets. A review of the Judicial Education

Office's Municipal Court Materials - Index, dated april 21,

1981 shows no training progfam materials dealing with court
financing or budgeting. Although it does appear as if the
topic is touched upon in training sessions dealing with the
Role of the Municipal Judge. It may be that because of the’
smallness of most municipal court operating costs, this topic

has not been given much attention. Even where professional
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assistance has been given to .a municipality in planning for a
court, certain important types of funding needs have been
missed. For example, none of the following planning studies
involving the creation of municipal courts addressed the cost
of providing adequate courtroom facilities, expenses for
substitute judges, or the salary of part-time judges attending
judicial training programs.

° Study of the Feasibility of a Municipal Court for
Manitowoc (1978) by the League of Women Voters.

® Municipal Court Feasibility Study for New Berlin, by
T. Michael Schober, New Berlin City Attorney, and City
of Brookfield Municipal Court Judge Richard J.
Steinberg.

® Municipal Court Operations for Whitefish Bay and
Shorewood (1979) by Arthur Young & Company.

Municipalities and new judges do not appear to anticipate or
provide for various basic expenditures. With budgetary check-
lists, guidelines and training in the preparation, presentation
and monitoring of court budgets, these expenditure items will

have a greater chance of being funded by municipalities.
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eEwmewsocmeoo o RECOMMENDATION 7

LEGAL DICTIONARY, WISCONSIN MOTOR VEHICLE LAWS, THE INSTRUCTION
MANUAL FOR COMPLETING THE STATE OF WISCONSIN UNIFORM TRAFFIC
CITATION & COMPLAINT, AND WISCONSIN COURT RULES AND PROCEDURES
SHOULD BE ADDED TO THE MUNICIPAL JUDGES MANUAL'S LIST OF LEGAL
SOURCES THAT EVER JUDGE SHOULD HAVE ACCESS TO.

The statewide survey questionnaire asked a series of
questions designed to determine what existing legal resource
materials are available to courts, which resdurces are most
useful to the judge, and which materials judges wished they
had copies of. Chart 7 below illustrates the responses
received from municipal judges.

Most of the judge's responding to the survey indicated
that they at least had access to a copy of Wisconsin Statutes
(142), local ordinances (143), and the Wisconsin Motor Vehicle
Laws (132). It should be noted that only 113 judges have
personal copies of Wisconsin Statutes, even though Wisconsin
Statutes § 35.85(3) provides that "(e)ach town, village and
city shall purchase from the department for the municipal
judges such number of copies of the statutes as are needed
within its boundaries." Municipalities have no responsibility
to provide any other specific legal materials to the court or
judges. ‘Nevertheless, judges certainly need to at least have

access to other legal resource materials.
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Chart 7

WISCONSIN MUNICIPAL COURT STUDY
LEGAL RESOURCE MATERIALS

Question 43* Question 47 Question 44
Have Court Most Useful Want Copy

Recommended in Access has

Municipal Judge's Manual to copy**

o Wisconsin Statutes 142 113

] Current Copy of Local 143 111
Ordinances

o State of Wisconsin Revised 10
Uniform Traffic Deposit
Schedule

® Municipalities Uniform Deposit
Schedule for Non-Traffic
Offenses
® The State of Wisconsin Uniform
Schedule for Conservation,
Boating and Snowmobile
Forfeiture Violations
® The Published Decisions of 64 8 5
the Wisconsin Supreme Court
and Court of Appeals
. Wisconsin Attorney General 69 12 6
Opinions

Other Possible Resources

o Legal Dictionary 88 21 4
° Wisconsin Motor Vehicle Laws 132 83 2

] State Digest 66 7 3
° State Bar Journal 60 5 3
. Wisconsin Law Review 54 3 4
° Uniform Traffic Citation & 2

Complaint: Instruction Manaul
* Resources without a response to this gquestion were not listed on
survey gquestionnaire
X

If the court did not have a copy of a particular item, the judges

frequently had access to the resource material from the libraries of
the Municipal Attorney, Police Department, Private Law Office or

personal library.
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- wx.mz The Municipal- Judge'ss Manual-recommends that -each judge
should have access to and be familiar with the following legal
sources.

° Wisconsin Statutes

° Local Ordinances (Current Copy)

° State of Wisconsin Revised Uniform Traffic
Deposit Schecule

'y Local Uniform Deposit Schedule for Non-Trzffic
Offenses

° State of Wisconsin Schedule for Conservation,
‘ Boating or Snowmobile Forfeiture Violations
) The Published Decisions of the Wisconsin Supreme
Court and Court of Appeals
° Wisconsin Attorney General Opinions
The survey responses and comments from municipal Jjuéges support
the need for access to this publications.
The survey and site visit interviews also revealed a need
for and desire to have copies of a legal dictionary, Wisconsin
Motor Vehicle Laws (separate volume), and Wisconsin Ccurt Rules

and Procedures. The Instruction Manual for Complsting the

State of Wisconsin Uniform Traffic Citation & Comolaint (1978)

is another resource that would be extremely helpful :to
municipal judges. Therefore, it is recommended thet these
publications be added to the list in the Municipal Judge's
Manual.

The list of recommended legal resources in the Municipal
Judges Manual may not even be seen by the municipality. Even
the statutory requirement that municipalities provide a copy of
the state statutes to each municipal judge, has resulted in

only 113 of the 1l5 judges responding to the survey receiving a
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‘Personal copy. ~An informational letter from the Supreme Court
or Director of State Courts Office to each municipality
regarding the importance of each judge at least having access
to the items listed in the manual and recommended herein, may
help municipal courts acquiring these important resources.

If after further review, any of these recommended items
are determined to be essential to municipal court operations
(e.g., local ordinances, and Wisconsin Court Rules and
Procedures), consideration should be given to the possibility
of enacting legislation requiring local governmental units to
purchase the legal resources for the court. Another
alternative is to have the Department of Transportation (DOT)
send copies of the Motor Vehicle Code to all municipal judges

(local police agencies are already provided with a copy by

DOT) . The Municipal Court Study Advisory Committee also felt

that a copy of the Wisconsin statutes should be mailed directly

to each municipal court.

RECOMMENDATION 8

THE JUDICIAL EDUCATION OFFICE SHOULD REVIEW THE STATUTES, COURT
RULES, AND CASE LAW REFERENCED OR IDENTIFIED IN THIS REPORT TO

DETERMINE IF THERE SHOULD BE ANY CHANGES OR ADDITIONS TO THE

MUNICIPAL JUDGE'S MANUAL.

When judges were asked what legal materials or resources
where important and they did not have, seven (7) judges
suggested statute books specifically for municipal courts. This

request was repeated by a number of judges during site visit

-107~



- interviews. - Lay- judges are generally unskilled in ‘researching =" """~

statutes, court rules and caseiaw. They also are likely not to
even have copies of the necessary publications. Even if they
do have a copy of Wisconsin Statutes, some judges suggested
that they have trouble understanding which sections were
applicable to the Municipal Court.

The new Municipal Judge's Manual is the type of compendium
or benchbook that addresses this problem. It was designed to
be a guide to the law. As the law changes and additional
relevant information is identified, the manual will have to be
revised. However, if the manual is perceiéed or intended to be
the basic resource or benchbook for municipal judges, it should
include all statutes, court rules, regulations, or caselaw
applicable to municipal courts.

National Center project staff compiled copies of statutes
relating to municipal courts as part of this study. Project
staff alsé prepared or brief outline of this material. See,
Appendix E. Any citations to statutes, court rules or caselaw
in this outline or this project report should be reviewed for
possible inclusion in the Municipal Judge's Ménual. See,
Appendix O for copies of statutes and court rules cited in this
report.

The Judicial Education Office is presently considering
possible updates or additions to the manual based upon

information contained in this Report.
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The State of Wisconsin presently requests judicial statis-
tics for municipal courts on an annual voluntary basis. The
survey for 1980 resulted in responses from 178 of the 209
municipal judges statewide. A comparison of 1974 - 1980 annual
surveys indicate an ever increasing caseload for municipal
courts. See, the chart below for comparison of municipal court

activity for 1974 - 80.

DISPOSITIONS y
Ordinances ﬁ]
Number Other Other Than Warrants Any Other .
Year of Judges Parking Traffic Traffic Issued Cases TOTAL
1974 150 46,576 51,736 13,121 2.992 584 115,009
1975 154 57,785 82,274 20,801 10,268 645 171,773
1976 136 69,676 79,694 25,044 15,249 1,579 191,238
1977 190 108,488 129,812 29,464 25,629 4,340 297,733
1978 163 116,711 79,373 19,615 14,730 2,318 232,767
1979 163 136,123 107,777 53,376 34,180 6,718 338,174
1980 178 164,456 131,859 50,832 34,005 2,105 383,257

However, these statistics do not contain data regarding
juvenile (non-traffic cases) or information about types of
dispositions. The data is collected only at the end of the
year without adequate instructions and for these reasons may be
inéccurate. Finally, no information is presently collected

regarding case delay.
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For these reasons, project staff recommend the following
changes and additions regarding the collection of court

activity statistics by WCIS.

] The present annual municipal court judicial statistics
form should be revised to include juvenile (non-traffic)
cases, types of dispositions, and instructions for com-
pleting the forms.

° Municipal courts should submit judicial activity reports
at least quarterly or semi-annually with smaller courts
collecting statistics daily on a standard worksheet.

° Municipal courts should be required to submit a one-time
list of all pending cases over a year old.

The proposed revisions and additions to the pgesent annual
municipal court activity report will collect data for all of the
major types of cases and provide data regarding how cases are’
disposed. Only with this type of information can municipal
courts and the Supreme Court accurately understand municipal
court workloads. The proposed reporting form can also be used on
an ongoing basis to collect statistics as they are occurring
instead of waiting till the end of the year to reconstruct data
from court records. With these procedures statistics could be
submitted to the Supreme Court on a quarterly or semi-annual
basis with no extra work for most municipal courts.

if instructions for completing the proposed forms are
deveiopéd by WCIS and provided to all municipal courts it is
iikely the submitted statistics will be more accurate.

Although survey responses do not indicate that municipal
courts have a case delay problem, the Supreme Court should at
least once reguire municipal courts to submit a list of pending
cases over a year old and the reason for the delay in disposition

of the case.
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T = RECOMMENDATION 9 o

THE PRESENT ANNUAL MﬁNICIPAL COURT JUDICIAL STATISTICS FORM
SHOULD BE REVISED TO INCLUDE JUVENILE (NON-TRAZFFIC) CASES,
TYPES OF DISPOSITIONS, AND INSTRUCTIONS FOR COMPLETING THE FORM

Annual judicial statistics are presently collected in the

following format.

Type of Case Cases Disposed

Parking

Other Traffic

Ordinance (other than traffic)
Warrants Issued

Any Other Cases

This format combines a type of disposition (i.e., "Warrants
Issued) with case types (including "any other cases"). The
chart also does not provide a separate listinc for non-traffic
juvenile cases. Such a statistical collection format does not
identify all of the major type cases heard in municipal court
or provide any information regarding types of disposition.

Expanded or more detailed statistics would provide
municipal courts with workload information crucial to an
accurate presentation of their needs to the municipality.
Existing 5udicial statistics do not illustrate the volume of
work involved relating to juvenile cases or the number of
trials heard by a judge. Both of these situations may require

additional resources from a municipality.
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Proposed Judicial Activity Report Form

The present form basically records only how many cases
were disposed. The form does not distinguish between cases
disposed of by forfeitures, pleas, trials, etc. Each type of
disposition reflects a different amount of work for a judge.
Without this type of information, there is no way to eguate
workloads between judges or courts. The following chart

illustrates a proposed format that would collect this type of

information.

CHART 9
DISPOSITIONS
Plea of
Guilty or
Forfeiture of No Contest
Deposit by (Before A
Tyoe 0f Case Non-Appearance Judge) Dismissal‘ Trial Total
Parking
Traffic

Non-Traffic

Juvenile
(Non-Traffic)

TOTAL ' % ? |

This format does identify all major categories of cases
hearé in municipal court, and the type of judicial activity

required to dispose of the case.
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Additional Information

The Advisory Committee and some municipal judges suggested
the collection of data regarding jury trials requested and the
number of warrants pending for non-appearance. This infor-
mation needs to be collected to determine the total number of
cases filed with the court or transferred to circuit court
(jury trials). The number of warrants pending for non-appear-
ance also provides the court with an inventory of outstanding
warrants. Some judges were also interested in knowing how may
trials resulted in guilty and not guilty verdicts. All of this
additional information could be collected on a single
collection instrument.

An expanded Judicial Activity Report like the one
illustrated in Chart 10 below would collect the information in
Chart 9 and the additional data discussed above. This report

format would provide the maximum information regarding

municipal court activity.
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INSTRUCTIONS

Without detailed .instructions municipal courts will report
judicial activity or court workload differently. Municipal
judges were confused as to what constitutes a disposition. 1Is
a case disposed of in the municipal court if it is transferred
to circuit court as a jury case? What about when a case is
transferred to another municipal judge as a result of a
substitution? Do you count a case as disposed of when the
defendant has failed to pay a penalty? These guestions should
be clarified.

Instructions should be developed by the office of Court
Information Systems (WCIS) regardless of the format of the
judicial statistics forms. The instructions should be provided

to all municipal courts.
RECOMMENDATION 10

MUNICIPAL COURTS SHOULD SUBMIT JUDICIAL ACTIVITY REPORTS AT

LEAST QUARTERLY OR SEMI-ANNUALLY WITH SMALLER COURTS COLLECTING
STATISTICS DAILY ON A STANDARD WORKSHEET*

Much of the problem with getting annual judicial activity
reports from all judges may be that the information is not
collected on an ongoing basis. At the end of the year, some
nave to go through all of their dockets, cases files or records
to compile the requested information. This task would be less

of a burden if requested at least guarterly or semi-annually.

The required WCIS programming would require approximately
$2,925. See Appendix P for a copy of an analysis of WCIS
programming costs.
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Such an approach would remind judges earlier in the year
that they should be collecting case disposition data. This
change would also minimize the burden on a new judge who has to
compile case data for the previous judge.

Many smallei courts could avoid the task of even reviewing
dockets to tabulate case dispositions if they recorded
dispositions on a worksheet as they occur. The preoposed
municipal court activity report form (see, Chart 10) could be
used for this purpose. Each disposition would be entered by
type of case and disposition. At the end of a given period
(week or month), the individual "hash-marks" could be tallied
and the totals transferred to a new chart, and dated. The
dated charts would be saved and added together for a giveﬁ
reporting period. This proposed process would relieve many
courts of the annual task of reviewing a year's worth of
records. This procedure would also likely increase the number
and data accuracy of activity reports.

With a minimum of training or instruction, the worksheets

could be easily maintained by a clerk or judge on a daily basis.
RECOMMENDATION 11

MUNICIPAL COURTS SHOULD BE REQUIRED TO SUBMIT A ONE-TIME LIST
OF ALL PENDING CASES QVER A& YEAR OLD.

Based upon observations made during site visits and conver-
sations with municipal judges, there appears to be very little
delay in case processing. Cases are filed and generally

disposed of quickly by forfeiture, plea, or trial.
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Only seven (7) Jjudges indicated that they had any cases over
a year old because of court delay. However, 20 other judges
indicated that they had cases "pending" that were over a year
old. These cases appeared not to lack "“dispositions" because
of court inaction. A single one-time inventory of all cases
"pending" over a year would, however, bring to light any
unknown problems or misconceptions regarding delay.

The inventory should include the date the case was filed,
the name of the defendant, and why the case was pending. The

report should be submitted to the Director of State Courts for

review and follow-up.
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D. Judicial Functions and Sentencing Alternatives

A municipal judge's sentencing authority is limited to
ordering payment of a forfeiture plus any costs of prosecution or
in default of such payment, suspension of driving privileges for up
to six (6) months (if 16 or older) or incarceration (unless a
hearing determines that a defendant is indigent). The judge may
also enter a default judgment if a defendant has made a deposit
and does not appear in court as ordered or instructed. If
equitable relief is demanded, the municipal court does not have
jurisdiction and the action must be brought in the circuit court.

Even with these well defined sentencing powers, municipal
judges are imposing sentences not clearly within their authoriza-
tion. 1Interviews and survey responses indicate that municipal
judges are ordering restitution and assigning defendants to work
programs. Judges are also entering default judgments when a de-
fendant has not made a deposit with the court or even appeared
before the court. Some indigent defendants are being incarcerated
for non-payment of penalty because they are not provided a
hearing. 1In response to these situations, the National Center
submits the following recommendations.

. Defendants in municipal court should be informed that

- they may not be incarcerated for non-payment of a
forfeiture if they are indigent, and they have a right
to a hearing to determine their ability to pay..

° The Judicial Council should study the advisibility of
municipal judges being given the authority to order
restitution or participation in work programs for
juvenile and adult defendants.

) An advisory opinion should be requested from the state
attorney general's office regarding the legality of a
municipal judge entering a default judgment when a

defendant has not appeared before the court or filed a
depcsit.




Because of a lack of resources and training, some municipal
court judges are utilizing courtroom practices that may affect
the public's impression of their impartiality or neutrality.

In at least 116 municipal courts penalities are collected in
the courtroom by clerks (60), police officers (37), and even
judges (18). In most cases, this practice is for the
convenience of the defendant or because the court has limited
facilities or staff. 1In either case, the public may get the
impression that the judge is only interested in collecting a
penalty. For this reason, deposits or penalites should not be
collected in a courtroom. Other acceptable alternatives are,
available.

The final problem identified by project staff in this area
involves the expenses municipal judges are personally incurring
when they are assigned to hear a case for another municipal

judge. All expenses resulting from such an assignment should

‘be reimbursed to the judge.
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RECOMMENDATION 12

DEFENDANTS IN MUNICIPAL COURT SHOULD BE INFORMED THAT THEY MAY
NOT BE INCARCERATED FOR NON-PAYMENT QF A SENTENCE IF THEY ARE
INDIGENT, AND THAT THEY HAVE A RIGHT TO A HEARING TO DETERMINE
THEIR ABILITY TO PAY

One hundred twenty-six (126) judges indicated that they
provided defendants with a written copy of their rights or
informed them orally of those rights. The samples of such
hand-outs collected by project staff during their site visits
and those submitted with completed surveys vary considerably in
substance and format. Therefore, all defendants are not
presented with the same statement of their rights. Forty-eight
(48) judges stated that they told each defendant %ndividually
of their rights. This practice may also result in substantial
variances. For these reasons, a recommended pamphlet or notice
should be developed and made available to all municipal courts.

Most defendant's rights pamphlets reviewed by project staff
did not include any reference to a right to have a hearing to
determine inability to pay a penalty. Although the Wisconéin
Supreme Court has held that a " . . . defendant has a burden to

raise and prove his inability to pay the fine where a2 commit-

ment is ordered for his failure to do so,“9 a defendant still
has a right to have a hearing.lo
) State ex rel. Pederson v. Blessinger, 201 N.W. 2d (1972).

(See, Appendix E for copy Of tnhe aecision).

10 State Statute § 800.04 presently does not reguire a

municipal judge to inform the defendant of this right.
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The Milwaukee City Municipal Court now provides every
defendant a written notice of the right to such a hearing.
See, Chart 11 below. This practice was the result of a partial
consent judgment agreed to by the court in settlement of a
class action suit regarding the constitutionality of incarcer-
ation for failure to pay a fine in the municipal court without
a notice and opportunity for a hearing regarding ability to pay

the fine. See, Leo Balderas, Mamie Dietz, and Richard Herzig,

and all other persons similarly situated v. Donald N.

Thorgaard, et al, United States District Court, Eastern

District of Wisconsin (No. 73-C-290) (July 22, 1975). See,
Appendix for copy of the Opinion.

Although a municipal court is not presently required by
state statute or caselaw (except the Milwaukee Municipal Court)
to provide a defendant with a notice of his/her right to a
hearing, it is possible another federal court could rule on the
merits of the question and require such a notice. As long as a
deféndant has a right to such an indigency hearing there is no
reason why he/she should not be so informed.

Chart 12 below is a copy of a hand-out the City of South
Milwaukee Municipal Court hands out to all defendants. The
form does advise defendants that if they fail to tell the court
why they have not paid a fine they can be sent to Jjail. The
statement does at least inform the defendant that he can
explain his inability to pay. Nevertheless, it does not
specifically state that he/she has a right to hearing (as

required and provided in the City of Milwaukee Municipal Court

Notice) .
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Chart 11

PAYMENT NOTICE AND NOTICE OF RIGHT TO JUDICIAL HEARING

CITY OF MILWAUKEE VS,

FSEMOANI(S) w nasnt AND ADOELES = (LAM Namé §ing))

Casl O

NOTICE OF DEFAULT JUDGMENT AND POSSIBLE JAIL SENTENCE

CN . YOU WERE SCHEDULED TO APPEAR 2ZFORE TWE MONORAZLE

"PURSUANT TO AN ALLEGED VIOLATION OF THE MILWAUKEE CCOE OF
SINANCES, TO-WIT:

U DID NOT APPEAR IN COURT ON THE DATE THEREFORE. A DEFAULT JUDGMENT WAS TAKEN AGAINST TQU

YOUR ABSENCE. YOU WERE FOUND GUILTY AND ASSESSZD A FINE CF § INCLUDING COURT
STS. THIS AMOUNT MUST BE PAID B8Y IF THZ ZINE 1S NCT PAID 3Y THAT
TE YOU ARE SENTENCED 1O CAYS IN THE

IF YOU CANNOT PAY THE FINE WITHIN THE TIME PERICD ALLOWED INFORM THE COURT
IMMEDIATELY.

IE_YCU PO NOT PAY TWIS FINE vy TwE ASQVE NATE ver ~ay 3T A2Q280Sn inn
SMT IO JAN IE YOU ARE UNABIE TO Sav TWE EINE 3Y TWE ABOVE MATI vour sany 22AUETY
AN EXTINCION QF THAT TIME  YOU A0 WHAVE THE NGHTY TQ A JUCICIAL ~S2ING T SETIpNE
WHETWED 00 NOT YO ARE AB1E YO Day THE SiNE A 1UNICIer

mE AN i 3% S LT veue
REQUSET AND:

1. You will have the CO0OFtUNity 1G Oresent evidence or YOUr own senaif’
concerning yeur ability 1o pay the fine within the hme imocses:

2. "You will have the oppertunity 10 confront and cross-examimne any
qdverse witnesses:

3. You will hove the right 1o be representes by counsel:

tt you wish o request on extension of time or a wdicigl Negring. zlesse nstify the caurt
immedicteiy by:

S. Informing the Judge ot he time of your Duft cosecranse Mt you
do not have encugn money to scy the fine: ar

5. 8y coming in person. Mondey through Fricay.
8:30 - 11:00 AM. ond 1:30 --4:00 .M. 10 the
CHice of the Clerk of Mumiciaei Court o1

MUNICIPAL COURT CF MILwWAUKES
318 WEST WISTONSIN AVENUE (131t Fleor)
MILWAUKES, WISCONSIN 33333

You shouid kees this notice end 2ring it with you far dentificsnen sursoses. Al sayments
cre 0 D8 made by mail ar in =erion c: me Municiosl Qourt. Plecse sers 2neex ar ~sney 2

cer sniy;
So not send ¢I1h. Pul !ne aBave ¢c3e number on sny check or money croer. 33

T avemens acomoted.

IF YOU “AVE ANY CTHER QUSSTIONS SONCEANING YOUR CASZ YTU IFSULS &GS TC
THE CFRICS CF THE CLIRK OF MUMICIPAL COURT
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Chart 1.2

STATE OF WISCONSIN . MUNICIPAL COURT CITY OF SOUTH MILWAUKEE

TOM G. BITTERS
‘MUNICIPAL JUDGE
Ladies and Gentlemen:

Since most people a:e‘concerned or perhaps upset about appearing in court, I
offer the following rules and procedures to help you understand how the court functioms.

This court is not a criminal court and, therefore, many of the rules of criminal

procedures do not apply. The court has jurisdiction over traffic and non-traffic
ordinances in the City of South Milwaukee and county parks.

INITIAL APPEARANCE

You have a right to be represented by an attorney or you may go ahead without one.
If you want an attorney, you must retain onme at your own expemse. The Court will not
provide you with an attorney.

Unless a defendant deposits a stipulated amount and waives his right to -trial
prior to the date designated on the citation or complaint for initial court appearance,
the defendant must appear. At the initial appearance the defendant will enter a plea.
Only those cases where the defendant enters a Guilty or No ‘Contest plea will be dis-
posed of at the initial appearance. Where the defendant enters a Not Guilty plea, the
case will be scheduled for trial at a later date. At the trial, the City Attormey
will be present along with witnesses.

RIGHT TO JURY TRIAL

. Any defendant, instead of submitting to the jurisdiction of this Court, may
request a jury trial before the Milwaukee Circuit Court. However, a timely written
request and payment Oof the required fees must be made within ten (10) days of the
initial appearance to transfer the case.

COURT PROCEDURES

At the initial appearance when the Clerk calls your name, please respond with
your plea. You must tenter ome of the following pleas: GUILTY, NO CONTEST, or
NOT GUILTY.

If you plead GUILTY, it is an admission that the charges against you are true.
I will then review the facts of the matter. You will be given an opportunity to
tell me about the circumstances surrounding the charge. After that, I will make
oy judgment.

A plea of NO CONTEST, is similar to a plea of guilty and I will treat it the
same as a guilcy plea. By pleading No Contest you will be admitting the charge

.but will not be admitting your civil liability for use in other litigation, which

should be expected where personal injury and property damage is involved. Where
pleas of Guilty or No Contest are made, a money judgment (forfeiture) is entered.
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If you plead NOT GUILTY, it means that you feel that the charge against you is
not correct. If you are in doubt as to which plea to enter, I urge you to plead
NOT GUILTY. Based on this plea, the City must prove your guilt by "elaar and
conviancing evidence." 1In short, the facts proven by the Cicy =ust indicate that it
is highly probable that you committed che ordinance violationm.

Afrer all defendants on the docket have responded with their pleas, those
pleading Not Guilty will then be givean a trial date and released on bond. The
remainder of the defendants, pleading Guilty or No Contest, will remain.

When your aame is.called, please advance promptly to a position in front of the

bench. I will thea inform you of the consequences of your plea of Guilty or No Contest;

i.e., traffic demerit points, maximum forfeiture etc. I will give you an opportunity
to make a statement explaining the incident., I will chea review your past record, if
any, and render my judgment.

PAYMENT OF JUDGMENTS (TORFEZITURES).

Upon a finding of guilty, a money forfeiture plus costs may be impcsed. Generally,
judgment is paid to the City of South Milwaukee. The Court has no authority to order
restitution for damage  persons or their property. Generally they are payable
immediately, however, 1 may for good reason defer payment f£or a reasonable time.
However, if you fail to pay your judgment and do not advise me as to reasons for
non-payment, you may be committed to the House of Correction, or in traffic cases,
your driver license shall be suspended for up to § months.

TRAFFTIC ORDINANCE VIOLATIONS

If you are found guilty of a traffic offense, in addition to any judgmenr made
by the Court, the State Department of Transportation in most cases will assess demerit
points against your driving record, which may result in the suspension or revocation
of your driver license. The assessment of 12 demerit points in one year, 18 points
in two years and ‘24 points in three years shall resul: in the loss of your licenmse.
Any person holding a probatiomary licenmse will be assessed double the customary number
of demerit points for the second and all subsequent violaticms. Juveniles ceited
for traffic ordinance viclations are subject to the same forfeitures znd court
procedures as adults.

JUVENILES

The Municipal Court also has jurisdiction over persons between l4 and 18 years
of age charged with nou-traffic ordinance violaticms. Juveniles have the same
right wich respeet to pleas. In addition these JUVENILZES aust appear in Court with
a pareat or guardian. They have a right to a private (closec) hearing, but may waive
"this right. A money judgment may be entered against 3 juvenile found guilty of a
non=-traffic ordinance violation. Such judgments are less than these authorized for
adults. If the Juveanile fails to pay the judgment, his/her driver license shzll be
suspended for up to 90 days. I1f the juvenile has no driver liceamse, the State will
not issue one to the Juvenile until the judgment is paid.

COURT CCNDUCT

This is a cour:z of law and the zules of proper decorum and evidence will be
followed. ?Please remain quiet while the Cour:t is in session and give others the
courtesy to be heard and present their case. Smoking is prohibted in the courtroom.
Persons who fail to conduct themselves in an orderly manner shall be cited for contempt.
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The National Center recommends that the Municipal Judge's
Manual includes a statement regarding a defendant's right to a
hearing, and include a copy of the City of South Milwaukee
defendant's rights hand-out and the Notice used in the City of
Milwaukee. 1In response to question 27 of the survey, 44 judges
indicated that they automatically make a determination of
indigency before a defendant is incarcerated for non-payment of
a penalty.

The Wisconsin Municipal Judge's Association might wish to
consider the development of a proposed model defendant's rights
pamphlet with assistance from the Director of State Courts

Office.
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RECOMMENDATION 13

THE JUDICIAL COUNCIL SHOULD STUDY THE ADVISISILITY OF MUNICIPAL
JUDGES BEING GIVEN THE AUTHORITY TO ORDER RESTITUTION OR
PARTICIDATION IN WORK PROGRAMS FOR JUVENLLE AND ADULT DEFENDANTS

Pursuant to state statute "(a) municipal court has exclu-
sive jurisdiction over an action in which a municipality seeks
to impose forfeitures for violation of municipal ordinances of
the municipality which operates the court . . . If equitable
relief is demanded, the municipal court does not have juris-
diction and the action must be brought in a court of record.”
See, § 755.045(1l).

'There presently is pending a bill in Wisconsin to empower
municipal courts with the authority to grant injunctions and
temporary restraining orders. See Appendix H. Project staff
asked municipal judges during site visits whether they felt a
need for such jurisdiction. Some indicated that it might be
helpful. None of the judges volunteered any interest in such
power, However, a number of judges did suggest that they felt
they should be able to order restitution or assign juveniles to
work programs. This same concern was noted in the survey
responses. Twenty-four (24) judges felt they should be able to
order restitution or assign work programs in non-traffic
juvenile cases (13). In fact, 39 judges are already ordering
restisution and 20 judges are assigning juveniles to work
programs. Even though such sentencing alternatives are
presently not authorized, it does appear as if municipal judges

believe they should have this authority.
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" Municipal courts cannot legally order restitution or assign
defendants to work programs without statutory authorization.
Legislation has been introduced in the Wisconsin Senate that
would grant municipal courts dispositional alternatives equal
to those of circuit courts in ordering children who violate
ordinances to participate in work programs or make restitution.
See, SB 669. If municipal courts are going to be authorized to
hear juvenile cases, they should be provided with the power to
impose reasonable dispositional alternatives. Such alterna-
tives may be equally appropriate for adult offenders.

Authorizing such sentencing alternatives would not present
lay judges with additional complicated legal guestions. Such
authorization would merely make legal an existing practice.
Such pdwers would allow the court to help a victim recoup
damages and an indigent defendant work off a penalty. Since
indigent defendants cannot be incarcerated for failure to pay a
penalty, the use of work programs will assure that such a
defendant will not totally avoid any liability for their
actions. It may even be that some defendants participation in
a work program will be rehabilitating and improve their work
habits.

There are some additional factors or problems that should
be considered before municipal courts are authorized to use

these proposed sentencing alternatives.
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If a municipal judge is authorized to assign indigent
defendants to work programs, he/she should consult with their
municipal attorney regarding possible liability that might
result from an injury to a defendant while assigned to a work
program. Should a judge's authority to order restitution be
limited to the amount of penalty that can be assessed for the
particular type of case? 1Is there an equal protection guestion
becéuse some defendants can pay a penalty and do not have to
participate in a work program, Oor are persons with full-time
jobs denied the opportunity to participate in such ‘a program?
Should defendants with more serious offenses (e.g., OWI cases)
be given the opportunity to participate in a work program?

The advantages and disadvantages of these sentencing
alternatives should be considered before municipal judges are
authorized to use these equitable remedies. It may be that
such sentencing alternatives should also be available for adult
defendants. Certain limitations or guidelines may have to be

developed before such alternatives are made available to

municipal judges.
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RECOMMENDATION 14

MUNICIPAL COURT JUDGES ASSIGNED TO HEAR CASES IN ANOTHER
MUNICIPAL COURT SHOULD AT LEAST BE REIMBURSED FOR EXPENSES.

Most judges (124) believe that the right to substitute a
judge should not be eliminated. Even with this absolute right,

there were only 54 judges who had to hear a case for another
11

judge. With the exception of one (1) judge (who heard 614
cases), the remaining 53 judges substituted for other judges a
total of 393 times in 1980. Some of these judges heard the
case in their own court. Therefore, they had minimum
additional expenses. However, five (5) Jjudges indicated that
such assignments were costly to their municipality. Other
judges interviewed by project staff indicated that they
absorbed any expenses associated with the assignment to help a
colleague judge. Some municipalities have entered into local
agreements with nearby municipal courts to pay the expenses
associated with a judge assigned to hear a case in their court.
Some judges have suggested that the parties should travel
to the new judge's court. This approach appears to place a
burden on the party exercising a legal right. The only certain
conclusion is that the assigned judge should not be regquired to

absorb any expenses associated with an assignment. This type

of expense should provided for in municipal court budgets.

llSupreme Court rule 70.24 (assignment of municipal judges)
presently makes reference to repealed state statutes [i.e.,
300.05, 300.06, 345.315, and 757.19(5)] and therefore, should
be amended to cite the correct state statutes.
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e i e e RECOMMENDATION 15

AN ADVISORY OPINION SHOULD BE REQUESTED FROM THE STATE ATTORNEY
GENERALS OFFICE REGARDING THE LEGALITY OF A MUNICIPAL JUDGE
ENTERING A DEFAULT JUDGMENT WHEN A DEFENDANT HAS NOT APPEARED
BEFORE THE COURT OR FILED A DEPOSIT.

Municipal judges may enter a "default judgment" when a
defendant has filed a deposit with the police or court, and
there has been a plea of no contest or not guilty (and the

defendant fails to appear for trial).l2

In these situztions
the judge may forfeit the deposit and enter a default judgment
on the complaint or citation.

The survey revealed that at least 72 Municipal judges (22
attorneys and 50 non-attorneys) are entering default judgments
when 2 defendant fails to appear even though, no deposit has

been made by the defendant. See, survey gquestion No. 23. Some

of the judges may have included defaults for subseguent non-

appearance after an initial appearance. In either case, default

judgments are being entered where the defendant has not filed a
deposit. Sixty-five (65) judges responding to this question
indicated that they did not enter a default judgment when there
had been no appearance or deposit. Most of the judges inter-
viewed indicated that they would issue an arrest warrant when
this situation occurred. ©Nevertheless, there appears to be
confusion. among municipal judges regarding the court's

authority when a defendant has not filed a deposit with the

court.
12 See, Wisconsin Statutes §§ 800.04 (3) (b), 800.09(2) (a),
and 800.09(2) (b) (except moving traffic violations.) See,

§ 345.37(2) regarding violations of traffic regulations.
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With: regard to-non-moving -violations, Municipal Court
Procedure § 800.02(2) (a) (9) seems to infer that a municipal
court can enter a default judgment when a "defendant does not
make a deposit and fails to appear in cburt at the time fixed
in the citation...." However, this section only describes the
notice that must be included on the citations. Other sections
in chapter 800 do not seem to authorize this practice. 1In
traffic regulation violations § 345.37 provides in part that
"If the defendant fails to appear in court at the time fixed on
the citation... (and) (i)f he has not made a deposit under
§ 345.26 or a stipulation of no contest under § 345.27, the

court may issue a warrant under chapter 968 "(explanation and

emphasis provided). 1In traffic violation cases there appears
to be no authority to enter a default judgment when there has
been no appearance or deposit. Nevertheless, since a large
number of municipal judges are in fact entering default
judgments in these cases, it is recommended that an advisory

opinion be requested from the State Attorney General's office.

RECOMMENDATION 16

DEPOSITS OR PENALTIES SHOULD NOT BE COLLECTED IN THE COURTROOM
BY A JUDGE, CLERK, OR POLICE OFFICER.

Many courts (116) are collecting monies in the courtroom.

The money is being collected by clerks (60), police officers

(37), and judges (18). Such a practice may be practiced as a
"convenience" to defendants or because of perceived problems
with collecting these monies outside of the court. In some

cases, the only person present is the judge. 1In other cases,
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there .is an. emplayee.in . the courtroom and there is no other
room available to collect the money.

Some courts have made arrangements for staff to use a
portable cash box and collect monies in an area out of the view
of the publié. If necessary, this could be accomplished with a
portable partition. For other judges, the only solution may be
to ask defendants to wait until after a court session is
finished. 1In small courts, the waiting time would be minimum
because of the small case load. The collection of money in a
courtroom may give the public the impression that the judge is
only interested in collecting penalties, and in some cases a
suspicion that the judge may be getting a fee or "pocketing"”
the money.

I1f money must be collected in the courtroom and there is
any other employee in the courtroom, that person should collect
thé money and not the judge. Even in this situation the money
should be collected as far away from the judge as possible.

It is the opinion of project staff that many of the
existing situations could be improved with guidance and
assistance from the Director of State Court Office. The
Municipal Judges Assocation should also make every effort to
discourage municipal judges from collecting monies in the

courtroom,
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E. © PFacilities, Records and Egquipment

Municipalities must provide a judge with a courtroom.
However, many existing courtrooms do not "promote the proper
atmosphere of dignity and decorum for the operation of the
court." One way to improve the quality of municipal courtroom is
to educate judges and municipalities as to the minimum require-
ments of a courtroom. Chart 13 lists 10 minimum courtroom
standards that should be found in all municipal courts.

In the area of forms and records practices, project staff
has identified a number of areas the Director of State Courts
Office could be of assistance to municipal courts. The Municipal
Judges Manual does not provide samples or citations to all forms.
required or used in municipal courts. Judges attempting to
design their own form need forms design guidelines. Existing
financial recordkeeping practices in many small courts is unneces-
sarily time consuming. Many municipal judges have minimal
control over court revenues collected by police agencies or
municpal offices. Municipal courts do not know what records can
be destroyed or when they can be destroyed. The following Center
recommendations address these problems.

o Municipal courts should be provided with an expanded
list of municipal court forms (with statutory or court
rule citations) and copies of sample forms used in other
courts.

) The Director of State Courts should design model forms

for municipal courts and/or provide guidelines and
training to municipal courts in forms design.
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) Municipal courts with 'a caséload between 100 and 5,000

cases (not counting cases processed by police depart-
-ments) should use a "one-write" peg board accounting
system for all monies collected by the court.

. Municipal courts should monitor and review closely all
financial records created by a2 police department when
monies are collected by the police.

. The Director of State Courts Office should review the
records retention schedule developed in the Wisconsin
Circuit Court Records Project to determine which
schedules could be made apolicable to municipal courts.

Municipal courts have generally purchased required audio

recording equipment to record sworn courtroom testimony.
However, these courts have not been provided any guidelines to
determine what equipment will best meet the needs of the court.
Some courts have purchased equipment that does not monitor
whether the proceedings have actually been recorded on the tape.
A number of judges interviewed admitted that they knew the tape
was inaudible. Finally, project staff found a number of courts
storing court records in police garaces, at home, or in stacked

boxes. Both of these problems can be resolved if the following

recommendations are implemented.

° Guidelines, standards and procedures shoulé be developed
for the purchase and use of electronic equipment for the
recording of testimony taksen under oath in municipal
courts.

] Municipal courts with a large caseload or storage
problem should use a fixed open-shelf f£iling system for
storage of case files.
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. RECOMMENDATION 17

MINIMUM MUNICIPAL COURTROOM STANDARDS SHOULD BE DEVELOPED AND
DISTRIBUTED TO MUNICIPAL COURT JUDGES.

"Every Jjudge shall keep his or her office and hold court

only in the municipal hall. . . or if no room is available in
the municipal hall, the governing body may authorize him or her
to temporarily keep office and hold court elsewhere in the
municipality." See, § 755.09(1). State statute § 755.17
further provides that "(t)he courtroom for a municipal judge
shall be provided by a municipality. The courtroom shall be in
a public building if a suitable public building is available
within the municipality. The courtroom shall be designed and
furnished to create and promote the proper atmosphere of
dignity and decorum for the operation of the court.” Some
courtrooms do not even meet these basic requirements.
Courtrooms range from sharing a desk with defendants in a
community library (outside the police chief's office) to modern
courtrooms in a separate courthouse. Two (2) judges hold court
in their homes. Even with limited resources, there are minimum
courtroom requirements that any municipality should be able to
find. The following page (Chart 13) outlines the minimum
design requirements of a municipal court room if it is to
"create and promote the proper atmosphere of dignity and

decorum.
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Chart
MINIMIM
MUNICIPAL COURTROOM STANDARDS

There should be a separate table, desk, or bench Zor the judge
(preferably raised).

There should be separate entrances to the courtroom for the
judge and the public.

There should be a table and chairs for the prosecutor and
defendant.

There should be separate seating areas and chairs for the public.

There should be a tape recorder microphone for the judge, and
preferably a separate microphone for the prosecutor, defendant
and witness.

The courtroom should not be shared with other activities during
court sessions.

When court is in session, there should be a sign 2t the public
entrance to the courtroom identifying the name of the court and
judge.

The tape recorder should be within reach of the judge if not
being operated by a clerk or reporter.

There should be a chair and microphone near the judgze for any
person giving sworn testimony.

The courtrooms should be capable of being closed so the public
_cannot see or hear non-traffiec juvenile court procesdiags or
_hearings.

13
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- RECOMMENDATION 18

MUNICIPAL COURTS SHOULD MONITOR AND REVIEW CLOSELY ALL
FINANCIAL RECORDS CREATED BY A POLICE DEPARTMENT WHEN MONIES

ARE COLLECTED BY THE POLICE.

State statute § 800.10(4) (Municipal Court Procedures) provides,
All forfeitures, fees, penalty assess-

ments and costs paid to a municipal court

under a judgment before a municipal judge

shall be paid to the municipal treasurer

within 7 days after receipt of the money by

a municipal judge or other court personnel.

At the time of the payment, the municipal

judge shall report to the municipal

treasurer the title of the action, the

offense for which a forfeiture was imposed

and the total amount of the forfeiture,

fees, penalty assessments and costs, if any.
When the court imposes and collects a penalty, most courts
create and maintain their own financial records before they
transfer the collected revenues to the municipal treasure.

The creation and maintenance of such fiscal records is not
always under the direct control of the court when monies are
paid in the police department of other municipal office. 1In 12
courts the police department maintains all bookkeeping records
for the court. In 40 courts such records are maintained by a
municipal officer such as the treasurer. 1In either case, the
court is ultimately responsible for the proper collectior of
penalties or depositis ordered by the court. When this

situation occurs, all of the judges interviewed stated they

received and signed a summary or list of revenues received (for
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their signature) before the monies were transferred to the
municipality (except when colleéted originally in treasure's
office). However, it should be noted that many of the judges
interviewed indicated that they routinely signed the forms
without reviewing them in any detail.

If the court does not review and monitor this process (and
related records) closely, there is a chance that the court's
recoﬁd may not show that a defendant has paid a forfeiture or
penalty, and the court might issue an arrest warrant.
Guidelines should be developed for municipal courts to assure
that such a situation does not occur. Where the court does not
have a clerk the direct control over the recordkeeping process
will have to be done by the judge. This does not mean that the
fiscal records have to be created by the judge, only under
his/her control.

These guidelines or warnings should be part of any judicial
training program.

RECOMMENDATION 19

MUNICIPAL COURTS WITH A CASELOAD BETWEEN 100 AND 5,000 CASES

(NOT COUNTING CASES PROCESSED BY POLICE DEPARTMENTS) SHOULD USE

A "ONE-WRITE" PEG BOARD ACCOUNTING SYSTEM FOR ALL MONIES
COLLECTED BY THE COURT.

The accounting systems observed by project staff involved
the preparation of individual receipts, multiple ledgers, and
deposit slips. The use of a "one-write" system similar to the

one described in Appendix I by the National Center for State
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Courts would generate all of these items in a single process
using a multi-part peg board system. Such a system would make
it easier for most municipal courts to maintain their own

records while saving staff time and expenses.
RECOMMENDATION 20

GUIDELINES, STANDARDS AND PROCEDURES SHOULD BE DEVELOPED FOR
THE PURCHASE AND USE OF ELECTRONIC EQUIPMENT FOR THE RECORDING
OF TESTIMONY TAKEN UNDER OATH IN MUNICIPAL COURTS.

Although, municipal courts are not "courts of record," they
must record testimomy taken under oath "by electronic means for

purpose of appeal."l3

Since the enactment of this

requirement in 1977, most courts have obtained some type of
recording equipment and do in fact attempt to record sworn
testimony during a trial (8 courts said they did not record
trial proceedings). In addition, 31 courts indicated that they
tape recorded initial appearances.

- Requiring municipal courts to record testimony taken under
oath was basically done to create a record that could be
reviewed on appeal. However, this requirement does not assure
that an appeal will be reviewed on the record, because both
parties (or the circuit court's own motion) may, within 20 days
aftef filing an appeal, request that a trial de novo without
jury be held in circuit court. See, s. 800.14(4). Even with
this option, 71 cases (out of 243 appeals in 1980) were

reviewed on the record.

13 See, §. 800.13. See also § 800.14(5) which provides in

part, "If there is no request or motion under sub. (4), an

appeal shall be based upon a review of a transcript of the
proceedings."
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Why. are: more appeals.not reviewed on the record? =Zight- (8)
courts indicated that they do not use tape recorders and,
therefore, their appeals could not be on the record. A number
of municipal judges indicated to project staff that they know
the tape recording is inaudible and a transcript could not be
prepared for review on appeal. When an appeal is £iled "the
municipal attorney always requests a trial de novo." Scome
judges indicated they did not have staff to type the
transcript. Even with staff, many courts would have difficulrty
locating the recorded case on the tape or be akle =¢ identify
who was speaking. Other courts have indicated that they do not
have funds in the court budget to pay for transcripts .

Without proper guidelines, standards, or procedures,
appeals from municipal courts will continue to be heard over in
circuit court. More cases would be appealed on the record if
municipal courts have the right type df equipment and used
proper procedures to create a transcribable record. Municipal
courts are élso going to have to be encouraged to reguest the
necessary funds to cover the cost of preparing transcripts.
This item should be listed in any letter sent to municipalities
regarding the budgeting needs of municipal courts.

See, ‘Appendix J, which is an article entitled Selecting

Audio Equipment, from the Court's Equipment Analysis Project

Report prepared by the National Center for State Courts. The
article describes the type of audio equipment necessary to

create an accurate record of court proceedings.
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RECOMMENDATION 21

MUNICIPAL COURTS SHOULD BE PROVIDED WITH AN EXPANDED LIST OF
MUNICIPAL COURT FORMS (WITH STATUTORY OR COURT RULE CITATIONS)

AND COPIES QF SAMPLE FORMS USED IN OTHER COURTS.

The Director of State Courts Office of Jucdicizl Education
has recently prepared a Wisconsin Municipal Judges Manual that
contains a comprehensive section on sample forms. These forms
cover many of the records and forms requirements for municipal
courts. However, these materials might be more useful if they
were grouped in a topical sequence and provided references to
statutes, court rules or case law mandating the use of the form
or record. It also appears as if there are a number of
additional forms or records (not contained in the manual) that
should be considered for use by municipal courts.

The following list (Chart 14) outlines a formzt for listing
required or recommended forms along with reference tc some
statutes, court rules and case law requiring such forms or
records. See, Appendix J for samples of new forms (marked with

an * on the chart).
RECOMMENDATION 22

THE DIRECTOR OF STATE COURTS OFFICE SHOULD DESICN MODEL FORMS
FOR MUNICIPAL COURTS AND/OR PROVIDE GUIDELINES AND TRAINING TO
MUNICIPAL COURTS IN FORMS DESIGN.

Many of the forms or records used in municipal courts do
not group information in a logical sequence or recuire clerks

to insert (f£ill-in) information in many places on the form.
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MUNICIPAL COURT FORMS AND RECORDS

Chart 14

f———— REQUIREMENT ----—- % Prapared
NAME OF DOCUMENT Statute Court Rule Caselaw : by For
New Judge
Qach of Qffice 19.01 Judge Cireuit Court
Financial Statement 19.59
Commencing s Case
Traffic citacion 800.02(2) Police Sef.. Court
Juvenile citation Judge Court
Compl sint 800.02(3) Compl ainans: Cour:
or City Atcy
Order for deposit of bail Court
Personal Recognizasnce bond Court FTile
Subpoena (witness)® 885.01 Court Witnass
Sumnons* 800.02(4) Court Sefexdanc
Warzrant 800.02(5) Court
Defendants Rights
Handouts* Court sefeadant
Request to determine
indigency Defendant Court
Bonds
Schedule 345.26(2)(a) Court Defecdant
Posting bond by card Defendane .Folice
Precrial Motions
Notice of motion Atty/Def. Court
Motion for discovery 800.07 Acty/Def. Court
Mocion allowing discovery
and inspection 800.07 Judge Lefeadant
Motion to dismiss State v. Barnes v. Atty/Del. Coure
Willilams Stace
Motion to dismiss seuwatosa
(in limines) . Cellace
Request for tranafer 345.315 Defendant Court
Motion to exclude Scace v. Bander
Request for substitution
of judge 800.05 Defendanc Cours
Jury demand* 800.04(1)(d) Defendant Caurt
Judgment )
Judgment of conviction Court Court file
Writ of commitment  Court Police
Ad judicastion of contempt
of court 800.12 Court Court file
Juvenile coaviction Court Court file
Order remanding to
Municipal Court Circuit Court Municipal Court
Dockets
Sample docket 800.11 Court Permanent record
Appeals
Statement of Cranscript Court Circuit Coust
Notice of appeal 800Q.14 Defendant Court
Department of Transportacion
(MUD 3025)
Order of issuance
Temporary occupational
operator's license
Court order of revocation
Court order of suspension .
Driver Coatrol
abbrevistion codes
Reporting form form for
violations of laws
regulating sale of liquor
to persons uader 18
Request for certified records
Request for forms
Notice of unpaid judgment 345.47012(d) cours

Notice of forfeiture paid

Accounting Forms
Procedures”® :
One-vrite syscea




m e .
,

With an improved forms design program, considerable clerical
time could be saved in creating the record or locating
information at a later date. See, Appendix L for a copy of a
monograph report which provides a checklist of forms design
techniques that could be used to develop model forms or train

municipal judges.
RECOMMENDATION 23

MUNICIPAL COURTS WITH A LARGE CASELOAD OR STORAGE PROBLEM
SHOULD USE A FIXED OPEN-SHELF FILING SYSTEM FOR STORAGE OF CASE
FILES.

Thirty-seven (37) courts believe they have a storage
problem with court records or files. Project staff did observe
incidents where court files were stored in pull-out filing
cabinets or in assorted type/size boxes (some merely stacked on
top of each other). Some courts (51) do not store their
records or files in the court. One judge stores such records
at his home. Frequently, such records are stored in the police
department (in one case they were stored in a corner of the
police department garage).

Many municipal courts do not have an area that belongs to
them exclusively. Nevertheless, these courts could and should
have a filing/storage system and space. The most effective and
low cost system is standard warehouse open steel shelving.
Court records and files should be placed in standard-size
sﬁorage boxes (15" x 12" x 10") and stored on the fixed
shelving. See, Appendix M for a copy of a mondgraph describing

such a system.
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b : RECOMMENDATION 24

THE DIRECTOR OF STATE COURTS OFFICE SHQULD REVIEW THE RECORDS
REIZNTION SCHEDULE DEVELOPED IN THE WISCONSIN CIRCUIT COURT
RECORDS PROJECT TO DETERMINE WHICH SCHEDULES COULD BE MA
AaPPLICABLE TO MUNICIPAL COURTS.

Few courts (25) responding to this survey presently destroy
court records per a schedule. It is not known if some courts
are destroying records without a schedule. It is more likely
thét most municipal courts are not destroying court records
because they have a small case load and no storage space
problem. Some of the courts interviewed indicated that they
still have every case filed in the court (sometimes in a single
cabinet or box).

However, for those courts presently destroying court
records (or those that may in the future) it is important that
such records be destroyed per an accurate retention schedule,

A proposed records retention schedule has been developed as
part of the Wisconsin Circuit Court Records Project by the
National Center for State Courts. Some of the records
described in the schedule are also found in municipal courts.
The proposed schedule should be reviewed to determine which
schedules are applicable to municipal courts. If the circuit
court schedule is revised for municipal courts, copies should
‘be distributed as part of the Municipal Judge's Manual.  See,

Appendix N for a copy of the proposed circuit court schedule.




N o T TR he -4-.“ ::&_ ST - .
F. Mun1c1pal Ordinance Cases 1n CerUlt Court

One of the major objectives of this study was the deter-
mination of the judicial and financial impact on circuit courts
having to hear municipal ordinance violations cases where the
municipality has not created a municipal court. The data
necessary to make a workload analysis is collected by or avail-
able to WCIS. However, this statistical information is not
reported in any output reports prepared by WCIS. This informa-
tion also could not be collected by a study or survey of
municipal courts.

Project staff's research did reveal a number of other ways
that a circuit court may hear a municipal ordinance case. These
situations result from request for jury trials, demands for
equitable relief, request for judge substitutions (when no
municipal judge is available), when there is an appeal from a
municipél court, and when a local police agency or municipal
attorney persuades a county prosecutor to file the case under
state law in the circuit court. All of these situations do have
a judicial and financial impact on circuit court. However, there
is no data available to access the extent of this impact.

To accurately assess this impact (including situations where

there is no local municipal court), the National Center recom-

mends that the Director of State Courts Office should format WCIS
output reports to reflect existing data regarding municipal

ordinance violation caseloads and activity in circuit courts.
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~With additional circuit court interviews by district court adminm- -
istrators, data could alsc be collected regarding the financial

impact and practices being used in each court to handle municipal

cases.
If this information reveals a significant impact on circuit
courts then there are a number of alternative approaches to

reducing this impact including the following:

° Authorizing municipal courts equity jurisdiction
° Eliminating the right to jury trials in municipal courts
® Allowing municipal judges to hear jury trials

° Encouraging circuit courts to give scheduling priority
to serious ordinance violation cases

. Eliminating de novo appeals

°® Increasing the utilization of circuit court
commissioners in the area of municipal ordinance
violations

Each of these alternatives will require further analysis to deter-

mine the appropriateness of these approaches.
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“RECOMMENDATION 25

THE DIRECTOR OF STATE COURTS OFFICE SHOULD FORMAT WCIS OUTPUT
REPORTS TO REFLECT EXISTING DATA REGARDING MUNICIPAL ORDINANCE
VIOLATION CASELOADS AND ACTIVITY IN CIRCUIT COURTS

Municipalities in the State of Wisconsin may under various

state statutes14

enact regulatory ordinances. However, they
need not create a municipal court to hear violations of these
ordinances. If a municipality does enact such ordinances and
does not provide for a municipal court, ordinance violation
cases are heard in the county circuit court. This additional
court workload will vary between counties depending upon the
existence of municipal courts, the population of the counties,
and the number of municipalities enacting ordinances.

Even where a municipality has created a municipal court
there are various situations where a circuit court will be
required to hear a municipal ordinance violation case including

the following situations.

® Request for Jury Trials

Municipal courts are not courts of record and may not hear
jury trials. Therefore, when a defendant requests a jury
trial, it must be transferred to the circuit court (a court of

record).. See, § 800.04(1) (4d).

14 § 349.06(1) (Traffic Regulations); § 30.77 (Use and
Operation of Boats); § 66.035 (Code of General Ordinances);
§ 66.051(1) .(Gambling); § 66.051(3) (Disorderly Conduct and
Unlawful Use of Telephones); § 66.052 (Offensive Industry).
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®  Equitable Relief

Municipal courts have no authority to grant equitable

relief. If a municipality is seeking eguitable relief, the case

must be heard in circuit court. See, § 755.045(1).

o Request for Substitution of Judge

Every defendant in municipal court has an automatic right
to request another judge (within seven (7) days after his/her
initial appearance) to hear the case. See, § 800.05(3).
Usually another municipal judge is assigned to hear the case.
However, if a municipal judge is not available, the case could

be assigned to a circuit court judge. See, § 751.03(2).

. AEEeals

All appeals from municipal court decisions are heard by the
circuit court. These appeals will be heard on the record unless
there is a reguest (by either party) for the case to be heard de

novo. See, § 800.14.

e - County Prosecution

A city attorney or local police agency may request a county
prosecutor to file a complaint in circuit court where the

offense could also have been heard in municipal court.

I. Impact Of Municipal Ordinance Vieclation Cases Being Heard
In Circult Court

Existing judicial activity annual statistics prepared by
the Director of State Courts Office (WCIS) for the circuit court
identify only the number of forfeiture cases filed or trans-

ferred into the court. The data does not distinguish between
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state forfeiture or municipal ordinance violations. - There-
fore, the specific number of municipal ordinance violations
heard in circuit court (br how they came to the circuit court)
is not presently identified in the state's annual report.

Revenue data from the recently completed Wisconsin Circuit
Court Project, conducted by the National Center for State
Courts, does reveal that in 1980 the circuit courts collected
and transferred to municipalities $5,099,995 from penalties
assessed in municipal ordinance violation cases heard in circuit
court. Circuit courts estimated this municipal rewvenue would
increase to $5,142,093 for 1981. See, Chart 15 below for
detailed revenue figures for each county.

These figures do not distinguish between where there is or
is not a municipal court. However, using an average penalty of
$50 per municipal ordinance violation case, it is estimated that
circuit courts heard approximately 102,840 municipal ordinance
violation cases in 198l1. Although, circuit courts can assess,
collect, and keep court costs for these cases, there is no
statewide data available to determine if these costs are
sufficient to cover the expenses incurred by circuit courts in

hearing these cases. .

AL Jury Trials

Survey Question 20 from the municipal court study asked

judges to provide statistics regarding types of dispositions in
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their courts including requests for jury trials. Unfortunately,
most municipal courts were unabie to provide any estimates of
types of dispositions. Nevertheless, it is a perception of
judges, police officers, and city attorneys interviewed during
project staff site visits that many defendants (or their attor-
neys) request jury trials so that the case has to be transferred
to circuit court. It is also their opinion that most of these
casés are never heard as jury trials.15 Local police officers
interviewed by project staff also noted that they frequently
found out when they appeared in circuit court that a jury trial
had been adjourned or the case had been disposed of without a

jury trial.

B. Equity Jurisdiction

The council of the City of Green Bay, has by resolution
dated August 5, 1980, stated that, "a substantial amount of time
and expense is incurred by a municipality attempting to enforce
provisions of its Code of Ordinances, such as, housing code
violations through issuance of citations in municipal courts and
commencement of eguitable actions such as injunctive relief in
circuit courts . . . " Project staff also raised this type of
concern to judges, prosecutors, and city officials during their
site visits. Most individuals interviewed did not of their own

S . ! .
volition identify the municipal courts lack of equity

_jurisdiction as a problem. When the specific question

15 phe minutes from the September 9, 1981 Wisconsin Municipal
Judges Association meeting include a statement that of the 2,000

jury trials requested in Milwaukee County, only 12 were actually
heard as jury trials.



.~ was posed, some-suggested such jurisdictions might be helpfull

However, no judge responding to the survey identified this

situation as a problem.

C. 1Interviews with Circuit Court Judges and Staff

National Center staff did interview circuit court judges
and staff from the counties of Adams, Douglas, and Marathon
regarding the processing of municipal ordinance violations in
their courts. Chart 16 below summarizes information and
comments received during these interviews.

In general, these circuit courts seem to rely heavily upon
neourt officers" or designated representatives of the police
department to line up municipal ordinance cases and assist in
"flowing" them through court, whether 2 commissioner or judge
had responsibility for hearing the case. Judges indicated that
they spend very little time on such cases. The main impact of

such cases appear to be the expenses for staff salaries.

2. Additional Information Regarding Impact on Circuit Courts

The Wisconsin Court Information System (WCIS) presently
cellects or has available most of the data that would be
required to analyze accurately the judicial and non-judicial
workload resulting from circuit court handling of municipal

ordinance vioclation cases.




Item

Municipalities
without municipal
courts

Ordinance violation
caseload in 1980

Number of trials

Amount of judge
time associated
with these cases

Circult court staff
and time to process
these cases

Cost of employees
Costs collected by

circuit court for
municipal cases

Other observations

Adams

City of Adams

467

Average 3 per
month

2 hours/month
3-4 in summer

1
2 days per month

(10% of salary)

$5.00 per case
$2,335

Municipal cases are
a small portiom of
workload

Douglas

Superior

3,408

Average 8 per

month. Note:

6 are usually

scheduled each
week, but most
settle.

Commissioner -
3 hrs/month
Judge - 25
minutes per
trial

2

2 days for one
1 day for the
other: 3 days
total

(15% of salary)

$5.00 per case
$17,040

City attorney
commended for
good conferen-
cing procedure
and telling
clerk statues
of each case.
Douglas County
has a municipal
court-Solon
Springs

Chart 16

Marathon

9 outlying
municipalities

1,982

Estimated 57%
8 per month

3-4 hours per
month

(25 minutes per
trial)

2

30-35% of each
plus accounting
25% of one
person

Unknown

$5.00 per case
$12,165
includes bench
warrants and
jury fee

Municipal courts
in larger towns
including Wausau
Schofield,
Rothchild



*

WCIS already collects from circuit courts information
regarding municipal ordinance case dispositions for contested
traffic and non-traffic cases, and non-contested non-traffic
cases. Information regarding non-contested traffic cases is
available to WCIS from tapes provided to them by the Department
of Transportation (DOT). However, the dispositions from DQT is
not extracted or integrated into the WCIS system. In addition,

the information from the circuit court is not isolated or

reported separately as municipal ordinance cases in their annual

report. WCIS does maintain data by county regarding
non-contested non-traffic municipal ordinance cases. Municipal
ordinance workload is presently included with state forfeiture
statistics in the Supreme Court's annual report.

With some data processing reprogramming, WCIS could isolate
by county municipal ordinance cases (including the name of the
municipality), types of municipal cases, and types of disposi-
tions. For non-contested traffic cases, WCIS would have to sort
the DOT tapes to identify these types of dispositions and
develop a program to integrate this information into the WCIS.
Additional programs would be required to report out the desired
information.* The only information that would not be available
from DOT or circuit court would be the number of municipal
ordinance cases transferred to circuit as a result of a jury
trial request. However, if Recommendation 9 of this report is
implemented, municipal courts would report such reguests in

their statistical reports.

The total WCIS programming cost would be approximately
$3,750. See Appendix P for an analysis from WCIS and
possible report format. '
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The Director of State Courts Office may also want to con-
sider having District Court Adﬁinistrators review and document
each circuit court's practices or procedures for handling munic-
ipal ordinance violation cases including estimates of the amount
of time (by juage, commissioner, and court staff) involved in
handling these matters. This type of analysis would identify
the various approaches being used in circuit courts. This
information may also isolate efficient techniques or practices
that could be recommended to other circuit courts.

3. Alternative Approaches to Reducing Circuit Court Impact

If an analysis of WCIS data reveals that there is a
significant impact on circuit courts from their handling of
municipal ordinance cases, then the following approaches should
be reviewed as possible means of reducing the judicial or

financial impact on circuit courts from these types of cases.

A. Equity Jurisdiction

Legislation is pending in Wisconsin to amend § 755.045(1)

to authorize equity jurisdiction to municipal courts. See,

Appendix H for a copy of the proposed legislation. § 755.045(3)
of the proposed amendment provides as follows:

"a governing body which has adopted an ordinance or

- bylaw under § 755.01(4) may by ordinance or bylaw
authorize its municipal court to issue equitable orders
prayed for by the municipality if the court finds .such
orders necessary to remedy a condition which
constitutes a continuous violation of one or more
ordinances of that municipality specified in the
ordinance or bylaw. An ordinance or bylaw under this
subsection may authorize a municipal court to impose a
specific daily forfeiture as a remedial sanction for
contemptuous disobedience of such equitable orders.

The amount of the forfeiture specified in the ordinance
‘or bylaw shall not exceed $50 for each day the contempt
of court continues.”



~-~Ff-municipalities-are given-the power to -authorize their
municipal court to hear such cases, there is no information as
to how many municipalities will pass such an ordinance. These
types of cases will raise legal issues not previously dealt with
by municipal judges. Some of these new legal issues could be
dealt with in judicial training programs. However, some munici-
palities may believe that such issues require formal legal
education and require their municipal judges to be attorneys.
If this occurs, some municipalities may have difficulty finding
attorneys wishing to become a municipal judge.

On the positive side, such equity jurisdiction may
encourage municipalities to increase enforcement of these type§
of ordinances, prosecution may be cheaper in municipal courts,
and the circuit court will have fewer of these types of cases to
hear. Unfortunately, project staff were unable to find any

information regarding which states authorize municipal courts to

hear equity cases.

B. Jury Trials

Wisconsin and 14 other states (i.e., Alabama, Alaska,
Delaware, Georgia, Hawaii, Kansas, Louisiana, New Hampshire, New
Jersey, New Mexico, North Dakota, Pennsylvania, Rhode Island,
and Tennessee) do not allow jury trials in municipal courts.
There are, however, 18 states (i.e., California, Colorado,
Florida, Indiana, Massachusetts, Michigan, Minnesota, Missouri,
Nebraska, Nevada, Ohio, Oklahoma, Oregon, Scuth Carolina, Texas,
Waéhington, West Virginia, and Wyoming) that co allow municipal

courts to hear jury trials. All of these states [except
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California and Minnesota (new judges) authorize lay judges to
conduct jury trials. The experience in these states should be
reviewed to determine the appropriateness of allowing jury
trials in Wisconsin municipal courts.

Other suggestions made by municipal judges include the
elimination of the right to a jury trial in municipal courts, or
requiring circuit courts to remand jury trial cases to the
municipal court when there has been a waiver of the jury trial
request. Eliminating the right to a jury trial would be a
significant change in defendant's rights. However; requiring a
circuit court to remand a case back to municipal court when
there has been a waiver, would not involve the loss of any basic
rights. Nevertheless, some circuit judges have indicated a
reluctance to send such cases back to the municipal court when
all parties are present in circuit court. However, it is
possible that fewer of these situations would occur if defen-
dants knew in advance that their case would be returned to the
municipal court if they chose not to exercise their right to a
jury trial.

Hon. Gerald Ames, President, Municipal Judges Association
states that the Association believes very strongly that requests
for jur? trials in municipal courts is a serious problem.
ﬁunicipal judges indicate that less than 1% of all jury trial
requests result in jury trials in circuit court. Such reguests

are merely a technique designed to encourage delay or plea
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bargaining. Many municipal judges also believe jury fees should
not be refunded when the case is disposed of without a jury
trial. 1In addition, Judge Ames notes that some circuit judges
are remanding such cases back to municipal court when a request
for jury trial has been waived. The Municipal Judges
Association supports the above noted approaches as means of

reducing misuses of the right to a jury trial.

C. Priority for OWI Cases

If it is true that many of the jury trial requests in
‘municipal court are for the more serious types of cases like
OWI, then the circuit court could give such cases scheduling
priority among municipal court cases. Such an approach would
reduce the possibility of a defendant using a jury trial request

as a means to achieve a delay in the case.

D. Eliminate De Novo Appeals

Municipal courts are required to tape record a2ll sworn
teétimony. One hundred forty.two (142) of the 150 judges
responding to question 36 of the survey indicated that such
testimony was tape recorded in their court. Therefore, most
municipal courts could presently prepare a transcript for an
appeal and there would be no technical reason for a retrial of
the case on appeal. The data froﬁ survey question 25 indicates
that approximately 62% of municipal court appeals result in new

trials in circuit court.
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Twenty-two (22) states provide for a new trial when a case
is appealed from a municipal court. Eleven (ll) of these states
do not provide'for jury trials in the municipal courtl® ang 11
do aufhorize jury trialsl?. There are three (3) states (with
right to jury trial) that require all appeals from municipal
courts to be on the record (i.e., Hawaii, Louisiana, and New
Jersey). An additional five (5) states (without right to jury
trials) require all appeals from municipal courts to be on the
record (i.e., Colorado, South Carolina, West Virginia, Florida,

and Oregon).

16 Appeals de novo from municipal courts without right to jury
‘ trials include Alabama, Alaska (descretionary with Supreme
Court), Delaware, Georiga (if over $50), Kansas, New
Hampshire (criminal only), New Mexico, North Dakota,

Pennsylvania, Rhode Island (criminal only) and Tennessee.
17

Appeals de novo from municipal courts with right to jury
trials include California (small claims cases only),
Massachusetts, Minnesota, Nebraska, Nevada, Ohio, Oklahoma
(in municipal court), Washington (not if there was a guilty
plea), Wyoming and Texas.
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E. Circuit Court Commissioners

Commissioners in Wisconsin circuit courts have full powers
of a judge "at chambers" in all civil actions.l® In Douglas
County Circuit Court the commissioner does assist in the
processing and taking of pleas involving municipal ordinance
violations. Although project staff have no other information
regarding commissioners handling of municipal ordinance cases in
other circuit courts, it is assumed that this practice does occur
in other circuit courts. The only thing commissioners cannot do
is hear a jury or non-jury trial.

There are six (6) other states that authorize para-judges to
handle matters similar those the heard by Wisconsin circuit court
commissioners (i.e., Arizona, California, Massachusetts,
Minnesota, Virginia and Wyoming).

Five (5) states empower para-judges to hear zné dispose of
contested cases including Connecticut (with consensus of parties),
Michigan (non-jury trials if authorized by the court), New

Hampshire (only non-jury trials), North Caroclina (miscemeancr

18 Under general direction of the chief judge, court

commissioners perform a variety of judiciazl duties in either
family, juvenile, probate, traffic or criminal czses to
‘expedite case processing. Duties include conducting initial
appearances and probable cause hearings, taking pleas, and
imposing monetary penalties, issuing summonses, subpoenas,
arrest and search warrants; conducting conciliaztion
conferences or detention hearings, ordering the release of
detention of children, hearing petitions for ccmmitment,
examining and reporting on issues of fact and conclusions of
law; prepares recommendations and orders to be reviewed by
the judge. Requires graduation from law school, admission
to the Wisconsin Bar and experience as a practicing lawyer.
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cases with maximum sentence of 30 days and/or $50 fine), and
South Carolina (civil matters authorized by court and consented
to by all parties).

If circuit judges are hearing uncontested municipal
ordinance violation cases, they could transfer these matters to a
court commissioner to handle., 1If a sufficient number of
municipal ordinance cases are being disposed of by trial (jury or
non-jury) the Supreme Court may wish to further study the
experience of the five (5) states that allow para-judges to hear
contested cases. Either or both of these alternatives would

reduce the time and cost of circuit court judges hearing these

cases.
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DIRECTOR OF STATE COURTS OFFICE

1981
WISCONSIN MUNICIPAL COURT

SURVEY

NATIONAL CENTER FOR STATE COURTS

North Central Regional Office, 2601 American National Bank Building
St. Paul, Minnesota 55101




Supremr Court of Wisconsin
Birector of State Courts
213 X.E. State Qapitol
Hadison, Wisronsin 33702

Bruce F. Beiltuss J. Denis Moran
Chief Justice Director of State Courts

Telephone (608) 266-6828

Dear Judge:

You may already be aware of the Municipal Courts Study Project being
conducted by this office and the Natiomal Center for State Courts. As

part of this study, we would like you to complete and return the enclosed
questionnaire.

To carry out our functions -- judicial education, courts planning and
research, information and advice for the courts and for the legislature --
we need reliable information about the Municipal Courts of Wisconsin.

This study is the most comprehensive ever dome on our municipal courts.

It will not be repeated in the foreseeable future. 7Your cooperation now
will provide information that will help to shape sound state policy for
years to come,

Results from the study will be available to municipal judges and to all who
are interested in municipal courts by early next year. We hope that you will
be able to take the time to complete the enclosed questionnaire; complete and
accurate results will uvltimately benefit all the courts of Wisconsin.

Thanking you in advance for your cooperation, I am

Sincerely yours,

7 ﬂr——\
<t
V3 . i

Lo £
3. DENIS MORAN
“ Director of State Courts

. ', P
JDM:nc ) L/
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GENERAL INSTRUCTIONS

If you have any questioms regarding this questionnaire, please call your
District Court Administrator (see, attached list of Administrators), or
Karen McKim, Court Operatioms Analyst at (608) 267-7336.

Please answer all questions accurately. Your individual responses will
not be included in the final report. No reference will be made to
individual courts or judges.

Some questions may require assistance from the police department or other
municipal offices. Nevertheless, you are responsible for reviewing the
completed questionnaire for accuracy before returning the survey.

Respouses to questions may be handwritten (if legible) or typed.
If actual data or information is not known, provide best estimate.

If a particular question does not fit your situtatiomn, record your best
answer and explain in the margin. (An example might be the question re-
garding how often your court holds sessions each month. If you hold court

on the average only every two or three months, record that answer in the
margin.)

Some questions will not apply to you (e.g., questions for judges who are
attorneys). For these questions, write "N/A" (not applicable) next to the
question number. This way we will know that you did not just miss answer-
ing the questiom.

After you have completed the questionnaire, you may want to make a copy
for yourself.

Mail the completed questiomnaire to your District Court Administrator in
the enclosed self-addressed stamped envelope by Friday, September 25, 1981.

Return only the questiomnaire. Keep all cover materials and instructioms.

p———’ Pam—— ‘l-‘-\

———




" DISTRICT COURT ADMINISTRATORS

DISTRICT I

Ronald Witkowiak

District Court Administrator
Room 500-A

Milwaukee County Courthouse
Milwaukee, Wi 53233

(414) 278-5113

DISTRICT II

Kathleen Murphy

District Court Administrator
Racine County Courthouse
Racine, Wi 53403

(414) 636-3133

DISTRICT TII

Leone Isermann

District Court Administrator
Waukesha County Courthouse
Waukesha, Wi 53186

(414) 544-8235

DISTRICT TV

John Ferry

District Court Administrator
Manitowoc County Courthouse
Manitowec, Wi 54220

(414) 682-8811 Ext. 10

DISTRICT V

Mary Kay Baum

District Court Administrator
Room 228D, City-County Bldg.
Madison, Wi 53709

(608) 267-8820

DISTRICT VI

Samuel Shelton

District Court Administrator
Dodge County Courthouse
Juneau, Wi 53039

(414) 386-4411 Ext. 246

DISTRICT VII

Steven Steadman
District Court Administrator

LaCrosse County Courthouse, Rm.1l

LaCrosse, Wi 54601
(608) 785-9546

DISTRICT VITI

William Sucha

District Court Administrator
Brown County Courthouse
Green Bay, Wi, 54301

(414) 497-3915

DISTRICT IX

Norman Meyer

District Court Administrator
Marathon County Courthouse
Wausau, Wi 54401

(715) 842-0471 Ext. 280

DISTRICT X

Robert Frye

District Court Administrator
Suite 3

1102 Regis Court

Eau Claire, Wi, 54701

(715) 839-4826



WISCONSIN MUNICIPAL COURT STUDY

Name . S - .. ....- 6. Sex. F M 7. Age
First Initial Last (Circle)
5. Phone

Court Address Court ( ) -
Home ( ) -
Business ) -

(Zip)
City / Village / Towmship 4. County
(Circle)

COURT ADMINISTRATION

8.

10.

In what type of facility are court sessions held?

(a) /_/ Courthouse (e) /__/ Your Home

¢-)) 1::7 Municipal Building (£f) /___/ Your Place of Business
&c) 1::7 Police Building (g) 1:::7 Council Chambers

(d) L::7 Firehouse (h) 1:::7 Other (specify)

What is your assessment of the court facility? (Check One)

(a) /7 Good (b) /7 Should be improved (Explain)

How many hours do you spend (in an average month) on the following
municipal court activities? "Other" would include such things as working
at home, attending training programs and performing administrative tasks.

(a) "On the Bench" hours
(b) Other hours

TCTAL




(a)

(b)

When do you hold court and for how many hours?
When? Hours? !
°
[ ]
[
If you have regular hours each week, list below when the court opens and
closes for each day.
(, DAY OF WEEK.______A\
S M T W TH F S
Opens TOTAL
HOURS
PER WEEK
Closes
R
Do you provide defendants with information regarding the following
items? (Check </ appropriate boxes)
—1f yes,————r
Check Check
Not All that Apply All that Apply
Provided Written Orally Each Def. As a Group

(a) Legal rights? [ 7 |7 /7 7 7
(b) Court procedures? i [ 7 /_/ /7 /-]
(c) Wisconsin Point System? /A VA [/ [/ 7
(d) Other? [~7 7 7 7
Have your financial records ever been audited? YES / / NO / / 1If
yes, by whom? When?
Please indicate the total 1980 (actual) and 1981 (estimated) cost to

operate the court. Include all expenses even if not in court budget. If
amounts are not available for a type of expenditures, record best
estimate.

TYPE OF EXPENSES

(a) All salaries

(b) Operating Costs

(¢) Facilities
(TOTAL)

1980 ACTUAL 1981 ESTIMATE
COURT OTHER COURT OTHER
BUDGET BUDGETS BUDGET BUDGETS

$ 3 $
$ $ $




16. List below the actual job title of each person doing court work under the

appropriate general job title.

person 1is funded.

In addition, list the average number of
hours each person works for the court in a month.

Then check how each

If the person is not paid, check '"not paid".

Finally, check the box at far right if that person is a
relative or staff that also work for you privately.

HECK ALL THAT APPLY

Average Court's Police | Check if
JOB TITLES Hours Budget Budget Privately Not Relative or
Per Month (Salary) (Salary) Funded Paid Private Staff
(a) Clerk(s)
(b) Bailiff(s)
(c¢) Secretary
d
TOTAL: Hours
and checks~//
17. Do you wear judicial robes while on the bench? YES / / NO /  /

18. Check (below) all the items that describe the ccourt's or your involvement

-in the budget process.

(a) / / Prepare the court's budget request

()
(c)
(d)
(e)

= e e ettt e

Discuss request with municipal staff
Present request to municipal governing body
Approve expenditures from budget

Maintain record of court expenditures




19. Please indicate below the amount of money collected in 1980 by the police
department and/or the Court for each of the noted types of ordinance
violations. After you have completed the first two columns, record in
the last three columns how the monies were divided between penalty,
assessment (12%) and cost. If thé amount for each type of violation is
not available, record only the total amount at the bottom of each column.

1980 -

ORDINANCE COLLECTED BY COLLECTED BY — TOTAL

VIOLATIONS POLICE DEPT COURT PENALTY 12% COST

Traffic $ $ $ 18 3

Non-Traffic

Parking

Juvenile (Non-Traf.)

(Total) $ $ S S S

20. How often do the person(s) listed below handle ayraignments and trial
proceedings in your court? : .

,—INITIAL APPEARANCE~\ /———TRIAL
Never Sometimes Always Never Sometimes Aléays

MUNICIPAL ATTORNEY

ASS'T MUNI.
ATTORNEY

OTHER ATTORNEY
SPECIALLY EMPLOYED

OTHER PERSON(S)
SPECIFY TITLE, (below)

21. What effect (if any) does the presence of defense counsel at court
proceedings have on the operation of municipal court?

Explain:




CASELOAD

22. Record below the total number of cases disposed of during 1980 for each
of the noted major types of cases. If actual figures are not available,
provide best estimate.

-1980 DISPOSITIONS
(" PLEA OF JURY N

FORFEI- GUILTY TRIAL WARRANTS

TURE OF OR NO DISMIS- REQUESTS FOR NON-
TYPE OF CASES DEPCSIT CONTEST SALS TRIALS (Cir. Ct.) APPEARANCE TOTAL

~ TRAFFIC

PARKING
NON-TRAFFIC

JUVENILE (Non-Traf)

23.

24,

25.

26.

27.

28.

29.

(TOTAL)

Do you enter a default judgment when a defendant fails to appear if no
deposit has been made with the court? YES [ 7 NO [ 7

Do you have any active cases over one (1) year old? ves / / wNo [ [/
1f yes, why?

How many cases were appealed in 1980 to the circuit court? List below the number
that were tried over (de novo) or reviewed on the record without a new trial.

Aggeals Number
(a) Tried over

(b) Reviewed on record

(TOTAL)

Does your court use a uniform deposit schedule for:

___ . £ yes; - >
Traffic cases YES / / NO / / State schedule? YES / / NO / /
" Non-traffic cases YEs /_/ NO L::T Approved by YES / / NO L::7

governing body?

If a person is unable to pay a penalty, do you determine if the party is
indigent?

YES /- NO /7 If ves, automatically? [/ /, or

. Only when the party says they are unable to pay? / /

Do you give credit for time spent in jail toward payment of a penalty?

YES /~ 7/ NO /7

Do you give credit for time spent in jail before a conviction toward jail time
if a person cannot pay -a penalty?

ves [ ] v [T




30. List below how court funds are collected and processed.

Who Collects... ' Police Court Both. Other

o Deposits when citations issued?

S~

~
~ ~
S~

o Stipulations?

~
S~

I\ I
\l

'\

~

-~ ~
\l ~

o Penalties at court appearance?

Who Deposits...

o Deposits?

I\
\I

~
~
J 14

o Stipulations?

~

o Penalties?

S~
4
~

~
\l
S~
\|

'In Whose Account Is
Cash Deposited? /

.
~.
~
~
~

~
~

Who Maintains
Bookkeeping Records?

I\
S
N
S
S
N~
S~
\'

Are Monies Collected
In the Courtroom? YES - N, NO /=7

o If yes, by whom? Clerk / 7 Judge L::7 Police Officer 1::7

party (not. because of a vacation, illness, or absence of a judge).

(a) How many times in 1980 did you substitute for another municipal
judge?

(b) Have these assignments created a problem for your court or

municipality? YES / / NO / [/ Explain:

(¢) Should judge substitutions be eliminated? YES / / NO /
Why ?

L

l 31. The following three (3) questions pertain to judge substitutioms requested by a



732,

33.

34,

3s.

Are there any locally imposed limitations on the municipal court's jurisdictionm?

(a) YEs / _/ NO [/ _/

(b) If yes, what are the
limitations?

(¢) If there are limitations, should they be eliminated?

YES /_/ No /_J Why?

What type of seantencing altermatives have you employed in dealing with
juveniles? Check each alternmative that you have used and to the right record
the percent of times you have used each alternative.

TYPE OF DISPOSITIONS ‘ PERCENT QOF TIME
L::7 Counsel child, parent or guardian %
1::7 Impose (up to) $25 forfeiture %
L::7 Restitution ordered b4
l::? Assign to work program %
1::7 Other P4

IF JUVENILE FAILS TO PAY:

[::7 Finding of ability to pay %
[::7 Ad journ payment up to 12 months A
7 Suspend driver's licenmse yA
1::7 Suspend hunting licease A
: L::7 - Suspend fishing license ya
1::7 Other 7

What statutory changes (if any) would you recommend in the juvenile law
as it relates to municipal courts?

What other aids (if any), educational or otherwise, would you recommend

be made available to municipal judges to help in handling juvenile cases?




' RECORDS MANAGEMENT

36. Are arraignments and trials tape recorded? (check-J’appropriate boxes)

(a) Initial appearance YES

LT v [ 7
—7

(b) Trials : YES

N

NO

37. Does your court regularly record all required information specified in state
statute 800.11 (see attached copy of statute) relating to:

(a) Dockets YES /I~ 7 v /7
(b) Judgments YES [/ _J N /7 ‘
(c) Are they combined YES I~ 7 v /7

into one form?

38. Should there be statewide uniform standards and procedures for keeping
' municipal court records? YES /[ / NO /7

39. Are your court records/files...

(a) A storage problem? YES L::7 No /7

(b) Stored in court facilities? YES l::7 NO L::7

(c) Destroyed per a schedule? YES L::T NO 1::7

L7 wo [T

(e) Destroyéd after microfilming? YES L::7 NO L::7
40. Does your court use any forms that you believe would be a good model

for other municipal courts? YES / / NO /[ 7/ (If yes, attach copy.)

41. Please describe any major improvements you would like to see in
municipal court recordkeeping procedures or practices.
Describe:

42. List below the name and address of persons or companies from whom you
purchase forms for the court.

Name Address

l (d) Microfilmed? YES



LEGAL RESQURCES AND TRAINING

43.

Check or list below which
legal materials are
available to you and
where they are located.

LEGAL MATERIALS:

[

LIBRARIES (check location)

OTHER
(describe)

[ __/ Wisconsin Statutues

-L::7 Municipal 6rdinances

l::? State Digests

L::7 Legal Dictionary

L::7 Wisconsin Law Review

1::7 Wisconsin Case Reporters

L::7 Attorney General Opinioms

/—_7 state Motor Vehicle Code

1::7 State Bar Journal

7 |
/7 §
7

7

44. List any legal materials or resources you do not presently have access to

and believe are important to the operation of the municipal court, if any.

i



45. List below any training programs you have attended in the last five (5)
years that relate to your duties as a municipal judge.
PRESENTED BY
MUNI. COLLEGE
TRAINING PROGRAM YEAR | STATE | SUPREME!| JUDGES| OR
BAR COURT ASSN. i UNIV. QOTHER
46.

47. List any manuals you find useful to you as a municipal judge.

If you have become a judge within the last five (5) years, how soon after you
became a judge did you attend your first judge training program? '

DESCRIPTION OF MATERIAL/MANUAL

PREPARED BY




48. Check or list below the individuals or groups from whom vou have requested advice

or assistance, and the amount of help you received.

REQUESTED LEGAL
ASSISTANCE FROM:

/~ 7 District Attorney

/ Municipal Attormey

-

Other Municipal Judges
Municipal Judge's Assa.
Motor Vehicle Department

State Bar

[
Lo]
)
o
—
o]
[
n

District Chief Judge
District Court Administrator
Circuit Judge

Police

County Health Department
St;te Attorney General

Director of State Courts

NO
ASSISTANCE
PROVIDED

ASSISTANCE PROVIDED

VERY BELPFUL A, SLIGHTLY HELPFUL

RN AVERENANRARARNRN

~ I~

S~

i

=53
-




BACKGROUND INFORMATION

49.

50.

51.

52.

53.

Check below the highest level of education completed.
GRADUATED FROM: (check one)

—_ CIRCLE YEARS COMPLETED 1F DID NOT
Y Grade School GRADUATE

/7  High School | 1 2 3
/__7  College/Trade School 1 2 3
Z:::7 Graduate.School 1 2 3
1:::7 Law School 1 2 3

List specialized degrees or training.

(]

(o]

o]

IF YOU ARE A PART-TIME MUNICIPAL JUDGE, list other occupations/employment.

(a) Occupation:
(b) Employed with:

IF YOU ARE.LICENSED TO PRACTICE LAW IN WISCONSIN, answer the following‘

questions.

(a) Does your municipality require a
judge to be an an attorney? YES

~

~7 w0/

\|

7 N /7
(¢) In what ways do you limit your practice to avoid potential conflicts
of interest? Explain:

(b) Do you practice law? YES

I\

Please check the appropriate answers to the following questions regarding
your position as a municipal judge.

(a) How did you first become a judge?

___Appointed ___ Elected
(b) How long have you been a judge? Years
(¢) How many times have-you been elected?
(d) How long is your current term? Years
(e) When does your current term expire? , 19




54. List any other elective or appointed public office you have held or
presently hold and when.

Dates
o : (— , 19 to s 1;\
° ' , 19 to s 19
™ , 19 to , 19

55. List the last three (3) jobs (not present occupation or positioms listed

in question 51).

. Dates .

° ( , 19 to , 19w
° , 19 to , 19
™ s 19 to s 19

56. What is your current annual judicial salary? $

PROBLEM AREAS

57. Rank below the five (5) most serious problem areas (in your opiniom).
List any additiomal areas not listed that would be among the five (5)

most serious areas. Rank the five (5) areas from 1 - 5 with one (1) the

most serious.

9
%

Rank Rank:

l:::7 6ffice Management /__/ Rules of Evidence

Z:::7 Conducting a trial l:::? Sentencing

l:::T Relationships with police 1:::7 Juvenile (non-traffic) cases
1:::7 OWI cases [:::7 Traffic cases

1::::7 Defendant's rights /7

7 Court Decorum ;7

L:::7 Judicial Ethics /7




)
58. From the above ranked problem areas, identify the top three areas of your

concerns, (ranked 1, 2 and 3) and- then discuss below the precise problem,
potential remedies, and other insights regarding the problem.

&anked Problem and Proposed Solution

59. Given your knowledge of municipal court and municipal judges, what
personal characteristics or qualities do you feel judges need to improve
on most?

60. List below any statutes or court rule requirements which could be changed
to improve the operation of the municipal courts.

Citation . ' Problem and Proposed Change

'TATUTES

Q
O

COURT RULES

(THANK YOU FOR COMPLETING THIS QUESTIONNAIRE)
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MUNICIPAL JUDGES SURVEY

Preliminary Report

A total of 128 completed surveys have been returned and tabu-
lated. Not every municipal judge answered every question on the
survey, but no question reported here had a sufficiently low number
of responses to render it completely unrepresentative.

Municipal judges are overwhelmingly male (93%), their ages
ranging from 30 to 79. The average age of a municipal judge is
55 years, with 15% being 65 or older. They have a wide range of
occupations, including farmer, housewife, cheese maker, and insurance
agent. About one-third of them are attorneys (36%), either active
or retired. The attorneys usually have a general practice (81%),
with the average length of practice 20 years. Municipal judges as
a8 group have a wide range of educational backgrounds. While the
lawyers have had an cxtensive education, only another 8% of the
responding municipal judges have had post-graduate training. An
additional one-fifth (20%) of the responding judges have had some

college or are college graduates. Thirty-three percent have a2 high
school education and 2% have an elementary education only.

The average length of service as a municipal judge is 8 years.
Some municipal judges had been newly elected when they returned
their questionnaires. The longest tenure mentioned was 38 years
on the bench. Municipal judges are most likely to receive a salary
of between $900 and $2500 per year (38%). Two percent receive

. no compensation at all, 10% receive between $50 and $300, and

22% get between $300 and $900. sudges in large urban areas with
large caseloads cited higher salaries. They make up most of the

24% who receive more than $2500 and the 6% who receive more than
$10,000. '

Most municipal judges hold court at least two to three times
a month. (Thirty-seven percent said 2-3 times per month, 33% said
once a week, and 10% hold court more often than once a week.)
Five percent of the judges responding to the survey said they never
hold court, hold court less than once a year, or hold court only
occasionally when necessary. It is probable, certainly, that most
judges who are completely inactive did not bother to return the



questionnaire. Several inactive judges who did return their -
surveys wrote that their municipealides had never passed ordinances
or created any law enforcement system. B

The caseload of municipal judges ranges f{rom 2 to 45,000
cases per year. The median* number of cases is 535, There was
a problem in this survey question, however, in that it was not clear -
whether the response to the question should include parking tckets
for which people never came before the court or should include only
appearances. It was apparent from the responses that the question =
was interpreted both ways. Data on caseload is also distorted by il

the fact that judges holding court infrequently did not answer the
- caseload question.

The question about the proportion of non-convictions elicited
a range of responses from 0% to 55% non-convictions. The mean
non-convicton rate was 10%. Only a minority of municipal judges
(17%) said that they always convicted, and many of these had very
small caselcads. (A iudge with a natural non-conviction rate of,
say, 5% who sees only a few cases per year might not have served
long enough to have seen someone he/she would see fit to not convict.)
Judges responding to the survey indicated that charges are amended '
in their courts an average of 10% of the time, with the municipality
moving for the amendment in about half these cases. Other moving
parties cited were police (27%), the court/judge (11%), the defense (9%,
and both attorneys (4%).

Most municipal judges do not distribute & hand-out in court (87%),
although a small number (3%) distribute 2n information sheet at the
time of arrest. Judges overwhelmingly use the Uniform Traffic Schedule.
(Only 2% do not.) A large majority alsc use a non-traffic schedule
which has been passed by the municipality (74%). A small number (8%)
use a non-traffic schedule which has not been pessed by the municipality,
and 18% do not use a uniform non-traffic schedule.

The vast majority of municipelifes (82%) have a municipal
‘attorney. The remainder either use police as prosecutors in court (4%
or do not use prosecutors at ell (3% . Of the courts who have
prosecutors, 26% have them in court all the time or most of the tme,

k3

The median is a more representative statistic than the more f{re-
quently cited mean, or average, as it is not artificially inflated
- by large scores.




while most use them only occasionelly (7%) or only for trials (60%).
A small number of municipalities who have municipal attorneys never
use them in the municipel court (8%). There was a wide range of
answers to the question about defense attorneys: in some courts
there is never a defense attorney, while in others there would be
defense counsel 80% of the time. The mean percentage of cases
represented by a defense attorney was 11%.

About half the municipal courts employ some personnel, if
only for several hours a week. A good number of municipal judges (47%),
however, must do all the clericel work themselves or rely on occasional
help from other municipal employees, their personal secretaries, or
their wives. Most judges said that they tape-record at least their
trials, but 22% made no mention of any audio recording equipment.
The vast majority of courts are held in a municipal building of some
kind (92%). Other locations mentioned include the public library,
the fire house meeting room, and the police department (where no
menton was made of ‘whether this was within a municipal hall).
One person said he held court at home.

On the issue of dress, the vote was against wearing robes.
It is noteworthy, though, that more municipal judges thought that
they and their colleagues should wear robes (37%) than the number
indicating that they themselves wore robes (19%). The reasons
given against robes were most often variations on the theme that
robes would be ridiculous or pretentious in a small town.



The numbers in the spaces are means (averages). Where the question

demands a yes/no answer, "yes" is implied and the percentage of "yes"
responses given.

!

MUNICIPAL JUDGES QUESTIONNAIRE

Personal Profile

1. Name 2. Address

3. Phone: Home

Work 4. Age 55 5. Sex93% male
6. Municipality 7. Populadon of municipality

8. Occupadon  36% attornev (including retired atrornevs)

If you are an attorney, please indicate type of practice and length of practice:

general practice (81%): average length of nractice 290 vaeasrc

9. Educational background 36% law degree; 8% other vost-graduate education;

20% some college or college degree: 33% high school: 2% elementary.

10. How 16ng have you served as a Mumc:.pal Judge? 8 vears (range 0-38 vears)

\

11. Have you held any other elective offices? _26% If yes, pleast list:

village/town trustee. citv council or villace board aldexman

school board.

12. Have you held any non-elective governmental positons? 23% ~ If yes, please st

usuallv various municipal commissions or hoards

13. Have you had any previous law enforcement experience, such as police or prosecutorial

{(

27¢ s . : .
work? ~ ¢ If yes, please list: usually legzl positions (like district zttorney:

cr neolice vositions (regular, auxiltigwey =414 -2rc)

n
19




Court Administration

How long is your term of office? 2 years (89%) (range: 1 year - 4 years)

When does your current term expire?

usually
e ° -
What was the level of compensation for Municipal Judge during the last term‘?goo $2500

How often do you hold court? 43% once/week or more: 37% 2-3/ manth

During what hours and on which days of the week do you hold court?

Hours usuallyv evenings

Days Wedpesday & Monday most common days

Do you ever hold court in addition to the regularly scheduled days and hours? 82%
If yes, approximately how frequently and under what circumstances do you hold

special sessions? either to accomodate to defendants' schedyles or for iailed
. defendants.

How much time per week do you spend on Municipal Court duties outside the courtroom?

1-3 hours 36¢% 3-6 hours 254 6-9 hours 8% 10 or more hours 115

What percentage of your annual caseload in each of the areas listed below is disposed

of via forfeitures of deposit, appearances by the defendant to plead guilty or no contest
and trial?

TRAFTFIC
Speeding OW1 Parking  Other

Forfeitures of deposit 63 % 10 % 80 % 56 %
Appearance: guilty or no contest plea 22 % 72 g 16 g 31
Trials | 2 g 18 4 f gy 13 4

100 % 100 % 100 % 100 %

NON-TRAFFIC

Juvenile Other
Forfeitures of deposit 38 g 47 g
. 58 22
Appearances: guilty or no contest plea % %
Trials | 4 3 i1 g
100 % 100 %



10.

11.

12.

During calendar year 1879, approximately how many cases were disposed of by your
court? '

Total: 333 (median)Traffic 78% Other 12% -
Note: This question did not make clear whether non-appearances were includec
Please estimate the percentages of all your 1979 traffic cases which were in the
following areas:

Parking 1o %

Speeding | 21 % _
owl 6 % -
Other | 24 % _

li

100 %

U
=

Please estimate the percentages of all your 1979 non-traffic cases which were in the
following areas:

Disorderly conduct/disturbing the peace 27 %
Shoplifting z %
Dog offenses 17 %
Zoning/Building Code violations 1 %
Boatdng 4%
Other (snowmobiling offenses frequently 28 %
mentioned)
- 100 %

During 1979, approximately how many juvenile cases did your court handle?

Smz2ll number of responses to this gquestign: results 20t interpretable.
Traffic Non-traffic

What types of sentencing alternatives have you employed in dealing with juveniles?

Racidee the {935 farfeitnre and snenengimn of driver's license for

failure to pav, respvondents mentioned suspension of other Wis. licenses,

hold open Zor review, Traffic Safety School, work rrograms and restitution
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. Please estimate the percentage of trials in 1979 in which the defendant was not

convicted. 10 % (mean) range: O - 335 %

. Please estimate the percentage of cases during 1979 in which the original charge

was amended. mean 10 % When charges are amended, who most frequently moves

for the amendment? 49% municipality; 27% police; 11% judge; 9% defense.

. Do you distribute an instructional handout to defendants at the time of arraignment? 29%

If yes, please enclose a copy of your handout with the completed survey.
An additional 3% distribute a hand-out at the time of arrest.

. Is the uniform deposit schedule used in your jurisdiction for traffic cases? 98%

Do you use a similar uniform deposit schedule for non-traffic cases? g2¢

Has your municipality adopted a uni‘orm deposit schedule for non-traffic cases? 74%

. On what do you base your decision when referring & person convicted of OWI for

a rehabilitation plan? drinking and/or driving history; recommendation

of other agencies; blood alcohol level; defendant’'s attitude:

explanation of incident; other knowledge of defendant. Some

municipal judges always send to Group Dvnamics or assessment.

. Who acts as prosecutor in your court? =  municipal attornev (92%)

. How frequently does the prosecutor appear in your court on behalf of the municipality?

In all cases 23% In over half the cases 3% Occasionally 7%
In trials only 0% Never 8% Note: The foregoing percentages

. Please estimate the percentage of cases in which the defendant is represented by

counsel. 11 %

include only those municipalities
which employ a municipal attorney.



21. Does the Municipal Court employ additional personnel such as clerKs, bailiffs, and

secretaries? 33%

If yes, please list the employees, their duties and the approximate number of hours they
spend per week on Municipal Court duties. Also, please indicate if these employees

work for another municipal agency as well.

If no additional personnel are employed, who does the Municipal Court's clerical work?

dunicipal judges without clerical help indicated +har rhaw Aid =11

the clerical work themselves or made use of their wives, personal

secretaries or emplovees from related services (such ac nnlinel

22. How are your proceedings recorded? 78% tape-record at lezst trials

23. In what type of facility is the Municipal Court located? 92% indicated some kind

of municipal building. Other resvomses: vublic lihrarv fire house,

police department.
24. Do you feel Municipal Judges should wear judicial robes when conducting court? 3_.7$'c ves

Do you? 19% vedf you feel judicial robes should not be worn, what type of dress

standards do you think should be maintained? coat and tie neat/camcsrvarive

Please give reasons for your responses to the above questons:

Pro-robe judges thoucht raohac indicatoed fdigeima=:i~- ond ~ammondad regpect.

Anti-robe judcges thought that robes wers mreranvisng a0 2 gmall =awn
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Educational and Informational Needs

If you encounter problems or questions regarding your work as a Municipal Judge,
where do you go for the needed information and/or solution? Please be as specific

as possible, listing individuals, books, manuals or other resources you have found
to be useful sources of information.

State statutes. municipal ordinances.

manuals from conferences (materials)

(people)

Gircuit court judges. district or municival attarney muynicinal ijudges. .

Municipal Judges Association

Matar Vehicle Department [arganizations)

Do you have access to & current copy of the Wisconsin Statutes? 93% current copy

3% outdated copy
Within the following broad topics please indicate those specific areas which you feel
present the major problems for Municipal Judges. After listing the problems, please
go back over your list and use & numerical scale to indicate the importance or seriousness
of each problem. Please place a number in parentheses, with (1) indicating the least
and (5) the most serious problems from your perspective.

Trafﬁc: T)ament+e +n ac+akhlich L2sos. nogsibhle Sofovcca. radar yvalisiser.

points; defendants who do not aovpear; problems in police du-ies.

OWI: Hearinc a case (evidence, poscsibla Sefonses, handling ~f amsndmante +n

original charge); disposition (especiallv difficultv in use of Grouo Dvnamics & assessment.

Juvenile: Limited sentencing alternatives; enforcing judament; difficulety in

pip ey

getting parents into court: need mors knowladce of laws ocertziniag *o duveniles.

Other ordinance violations: Problems between neighbors;

difficulty in getting people

into court; difficulty in enforcing judgment; poorly constructed ordinances.

Sentencing: How tc meke use cf the ramce of 2llowed farfaisurs.

e S ot 4—n=vnevate;

" how to make a judgment of indigency; lack of authority to order restitution.

Rules of evidence: Guidelines needad.

A = hanAls invronracanead &
alal™]

how to handle attornevs trying 2c buffalo the =

LTS

Defendanzs'rights: Wnat specific richts apply in municipal cours; protecting

cefendant aczinst polic /prose*ubc* ne

ﬂ

néling self-incrimination; ©protec

m

mentally incazicitated pecple.



Court decorum and judiciel ethics: Promecrineg dignizv witheus in

defendants; location of courtroom; knowing manv defandan<=

Reladonship with law enforcement personnel: Maintaining separation of powers between

judge and police dept.; how to be fair to defendant without offendinc officars.

Conducting a trigl: Need for outline or dramatization of proper procedure; how

[da) k'ani‘[f_ u-q«g:«—aq,:adpa,: Sofondanmes. ralarionahis wish nrncactiea

Qffice management: How to maintain proper records; record-keeping is too time-~

consuming; dinsufficient personnel and/or facilities; uniformitv of records.

Any other topics you think should be discussed at an Orientation and Review Insdrute

for Municipel Judges: Review of statutes affecting municipal court; community

attitude toward municipal court; <transfer to anotier 3judze; aopveals & transcripts.

4. What types of educational and informeational tocls or rescurces would best meet your

needs? Pariondis ronmoee ~AFf sbse~se de cloenbas cobiel 2528

manual; cguide toc state statutes; cuidelines for municizal erdinances; -seminars.

5. What characteristics and personal qualities do you feel an individual should possess

in order to effectively serve as a Municipal Judge? Lérgest group of qualities was

Characearnlogical (immay+sial heamace _o=-); NeXt lavcegs was areituda snyawed
pecple (willing to listen, respect Zor others, etc); knowledge and work cualities

also named. .
§. Have you ever participated in a {crmal educational program for Municipal Judges? &5%

If yes, please list the program(s) and year(s):

Thank you for your cooperation.

o
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- AN “EMPERICAL STUDY . (Conclu sions and Recommendations)




Non-Attorney Justice in the United States: An Empirical Study (1979),

l

by Institute of Judicial Administration and National Center for State

Courts.

Conclusions and Recommendations.

Lay judges in many communities make possible the settling of disputes
within the community without the need for extensive travel by the
litigants and without requiring adjudication by attorney judges

outside the community.

Lay judge jurisdictional authority should be affected by population

density, fiscal base, and attorney availability.

The criminal jurisdiction of lay judges should be narrowly defined to
ensure that legal rights of defendants are within the contrel of
attorney judges whenever possible. Restrictions on the jurisdiction
of lay judges should be measured both in terms of the punishment
which may be imposed and the complexity of the issues which are
likely to arise. Offenses which carry limited fines and minimal
prison sentences are a class of cases which can be committed to lay
courts. Traffic offenses and ordinance violations are likely to fall
within that category and are appropriate cases for‘lay jurisdiction.
Misdemeanors, particularly when uncontested, can also be entrusted to
lay judges if procedures safeguarding guilty pleas are instituted.

Jury trial cases should be excluded from lay judge jurisdiction.



4,

Lay judges should continue to handle such preliminary matters as
arraignments, bail hearings, and probation hearings. More
complicated matters, which may involve the application of legal
standards, such as holding preliminary hearings in felony cases or

issuing search and arrest warrants or writs of habeas corpus, should

be a lay judge comcurrent with that of an attorney judge on such

matters would be desirable.

To ensure adequate protection to litigants in criminal matters,
provisions for transfer to an attorney judge should be provided. An
automatic transfer right to an attorney judge upon defendant’s
request with a subsequent record a@peal is a more preferable
procedural safeguard than trial by the lay court and a subsequent de
novo appeal before an attorney judge. Under either p;ocedure -~ a
transfer mechanism or de novo appeal -- defendants must be adequately
advised of such rights and transcripts of the proceedings must be
maintained. Additionally, trials before lay judges should be

transcribed or tape recorded to allow for record appeals.

The civil jurisdiction of lay judges should be restricted to "simple"
¢ivil matters such as minor contract and tort claims where the amount
in controversy is $2,000.00 or less. Additionally, the use of lay
judges in abbreviated small claims proceedings should be continued.
All civil jurisdiction should be concurrent with that of an attormey-
judge court, and litigants should retain the right to have their-
cases heard by an attorney judge. Cases in which a jury trial is

requested should not be heard by lay judges.

(.



All lay judges ghould successfully complete a mandatory training and
certification program as a condition of office, and interim
opportunities for continued education should be provided. Training
and education goals must be well-defined and keyed to precise types
of jurisdicton to be exercised by lay judges, as recommended.
Manuals and benchbooks should be furnished to lay judges and
communications among judges of these lower courts =-— both attorney
and lay —~ should be encouraged. Some means of providing formal

legal advisors to non—attorney judges should also be implemented.

Lay judges with specialized backgrounds may be valuable resources for
specialized courts. Such specialized courts might be given

jurisdiction over juvenile matters, guardianship proceedings, and

. domestic relations matters. No recommendation is forthcoming omn this

point at the present time, but further research and investigation is

urged.

In some communities, lay judges play an important quasi-judicial
roles. The stature and political base of lay judges in many
communities comntributes to their effectiveness as mediators and
suggests an emerging role for the lay judge as mediator rather than
adjudicator. Lay judge jurisdiction could be redefined to
approximate jurisdiction used in other neighborhood-dispute

resolution centers.
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MANDATORY JUDICIAL EDUCATION
BY STATE AND JURISDICTION LEVEL

. Mandatery Education Ma i
Number of Judges by Jurisdiction Level . 1n:::§;ggt
State
Law Limited Juris. gen. 4§ Stat. ] Ct.
Tr2inad lay None | [aw Tr i3y Juris 55851 Rule Ocher
. y

ALABAMA 436 69 X
ALASKA 68 | 48 X X X X x [on; ust-
ARIZONA *+ 142 | s X X X X ch. Just.

377 f\rgez
ARKANSAS 174 78 X
CALIFORNIA 1,241 - X

7] 5
COLORADO 410* 73% X X Ct. X X x 1%
CONNECTICUT 150 s X X da/ holiey.

S/ . -
DEL AWARE 39 745" x3.p.s)  x e g 1S
DISTRICT OF '
_CoLime A ° 52 - X ////ﬂ////

o/ o
FLORIDA 519 29~ x 1

)
GEORGIA 247 620+ X X

® Estimated ) .
* Annual Judicial Conference Only *+*=* Included in Appendix B

1/ These are Probate Judges. There are approximately 400 lay magistrates performing
‘minor courterelated duties serving municipal and general jurisdiction courts.

2/ Does not include police and city court judges, about wnom no information was obtained.
3/ Includes 23 (of 109) county court judges and an estimated SC (of 250) minicipal court judges.

4/ 52 of Conn.'s 130 Probate Judges are lay judges; the remaining 71 are law trained
and included in that column, .

43/ By statute, educational programs must be preparec for the judges of the "constituent" courts.

By general policy of the Chief Justice and Chief Court Azministrator attendance of all
general jurisdiction judges at education programs is expected and realized.

5/ Includes 20 Alderman's Ct. judges who may or may not be lawyers and 54 J.P.'s.
6/ County Court judges still sitting due to "grandfather” clause.

7/ Does not include 1164 non-certified J.P.'s and 435 Municipal, Police and Mayor's
Court Judges, of whom 35-40% are lawyers.

l

|mr



CHART 1

MANDATORY JUDICIAL EDUCATION
BY STATE AND JURISDICTION LEVEL

-Mandatory Education ~Mandating
) Number of Judqges by Jurisdiction Level Instrument
State
’ Law Limited Juris. Gen. § Appe14| Stat. ] Ct.} Other
Trained Lav None{ taw irf lav Juricf 1at+e Rule
: // Admin. 8/
HAWALT 51 - X AR X Directive
1DAHO 82 22 X X X
9 / Rakokd L3
ILLINOIS 726 Tl /SN A x| x x| const.
: o xw
INDIANA = 317 44 X X X X
10 18
10WA 228* g+ X X X x |fuseds) x
i
KANSAS 151 373+ X X X X Ch. Just.
KENTUCKY 235 - X
LOUISIANA 292 685% X
MAINE ** 42 - X / /// X X X
Kidmin.
MARYLAND 204 69 X x | x pamin. Ores
MASSACHUSETTS 280 - X
12/ "} Magis
MICHIGAN 562 fi3ox = X X X x {19 x
9
MINNESOTA 225 -2/ X X X X X X
13 ,
MISSISSIPPI 167 sasty X X

* Estimated
*+* Annual Judicial Conference Only

*** Included in Appendix B

8/ While not strictly "mandatory”, continuing education of judges in Hawaii is required
by Administrative Directive

8/ In I1linois, 3 lay Circuit Court Judges are still sitting anc, in Minnesota, 1 lay

County Court Judge is still sitting due to a “grandfather" clause.

10/ Of 16€ part-time Magistrates, approximately one-half are non-lawyers.

11/ Includes 73 Magistrate Judges and approximately 300 Municipal Court Judges,

most of whom are non-lawyers.

12/ These are magistrates who perform minor court-related functions for the district courts.

13/ Includes 415 Justice Court Judges and 229 Mayors who are municipal judges.



CHART I
MANDATORY JUDICIAL EDUCATION -
BY STATE AND JURISDICTION LEVEL
. Mandatory Education Mandating
] Number of Judaes by Jurisdicticr Level Instrument -
tate
Law Limited Juris, Gen. { Appeld| Stat. | Ct.| Other L
Tr2ined Lav None § Taw 1r XY, Juris ) Yaea Rule
e [~
MISSOUR] . 514 219 X X X X
MOITANA 29 141+ X X X
NE3RASKA 124 43 - X X |
NEVADA 32 73 X X : i
NEW HAMPSHIRE m 12 X X X X X {
- - : Zh. Just.
NEW JERSTY 658 - X '/////1 X X Bolicy/Ord ) )
Magis. S.Ct. L
NEW MEXICO 61 186 X X X &:mni. miim“é;
= . (
NEW YORK 1,038 ]2,250% X X X X Lay Ei‘isf:d?g
18/ Magigtrates o
NORTH CAROLINA 221 §00* Y sig X _
J ka2 o d
NORTH DAKOTA 85 145 : X X X
QHIO §10 - X m X X X
. 177
OKLAHOMA 220 1 X
OREGON 149 230~ X X X X X "
Uist. rewx —
PENNSYLVANIA 331 565+ X Just. X % Const.
* Estimated w** Included in Appendix B

1

s

/ These are town and village justices, of whom approximatsly 25% are lawyers,

13/ Wwnile not "mandatory”, continuing education of all statz zzi: tri2l court judges
{approx. 1,000) is required by an “announcad policy” ¢ trns lnief Judge oF <he
State of New York. .

16/ Includes 7 lay district court judges still sitting dus =5 2 “gransfather” clause.

17/ Does not include approximately 150 municipal court Jjuezas, 2:cut one-hzlf of whom

are non-lawyers.




MANDATORY JUDICIAL EDUCATION

CHART 1

BY STATE AND JURISDICTION LEVEL

.Mandatory Education Mandating
. Kumber of Judges by Jurisdiction Level ‘Instrument
State
Law Limited Juris. en. | Appe14| Stat.§ Ct.] Other
Iraine lLav None | law ir lav Jurisy 1s¢e Rule
RHODE ISLAND 49 - X
F**in. J. Order
SOUTH CAROLINA 82 605* X X X X _Yfor Mznaic
SOUTH DAKOTA 59 150* X X X X X
18/
TENNESSEE ** 142 115 X X X
19
TEXAS 883~ | 1,678 X X X
TR
UTAR 71 160* X X X X Y
20/
VERMONT 27 47 X
21/
VIRGINIA 281 400* X X X X
R
WASHINGTON 330* 70* X X
2¢/ Magisrates
WEST VIRGINIA 60 150* X X
_2_3/ k4 23
WISCONSIN 214 215* X X X
£/ 25/
WYOMING 30 155% X X b4 =
* Estimated #=Annual Judicial Conference Only =w+Included in Appendix B

18/ Estimated number of General Sessions judges, approximately one-half of whom are non-lawyers,

15/

20/ Does not include J.P.'s, about whom no information was obtained.

!

21/ Magistrates, most of whom are non-lawyers.

Includes 53 Co. Ct., 57 J.P.'s and 294 Municipal Court judges who are lawyers.

22/ Does not include municipal, police and mayor’s court judges, about whom no information
was obtained.

23/ Municipal court judges, with extremely limited jurisdiction, approx. 75% of whom are
non-lawyers, and all but 2 of whom are part-time.

Includes 68 J.P.'s & 87 Muni. Court judges, approximately one-half of whom are non-lawyers.

25/ Judicial Nominating Committee Rule for Appellate judges; Court Rule for Supreme Court
Court Rule will soon apply to ail courts.

and District Judges.
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I, Authority of Municipalities to Adopt Regulations

349.06 (1)

349.03

341.35

30.77

A.

Except for the suspension or renovation of motor
vehicle operators licenses, any local authority
may enact and enforce and traffic regulation
which is in strict conformity with provisions of
ch. 341 to 348 and 350 for which the penalty for
violation is a forfeiture.

1. Chapters 341 to 348 and 350 shall be uniform
in operation. No local authority may enact
or enforce any traffic regulation unless
such regulation:

a. is not contrary or inconsistant with
chs. 341 to 348 and 350, or;

b. it is expressly authorized by §.349.06
to 349.25 or some other provision of
the statutes.

2. No local authority may enact or enforce any
traffic regulation providing for suspension
or revocation of licenses or requiring local
registration of vehicles, except as
authorized by s.341.35.

a. The governing body of a municipality
may enact an ordinance imposing an
annual flat municipal or county
registration fee on all motor vehicles

customarily kept in the municipality or
county.

Any town, village or city may, in the interest of
public health, safety or welfare adopt local
regulation, not contrary or inconsistant with

s. 30.60-30.71, relative to the equipment, use or
operation of boats.

1. But no such local regulation is valid unless
all towns, cities and villages having
jurisdiction over the.water have enacted an
identical local regulation.

a. If any county operates a marina devel-
opment adjacent to any waters or lake,
the authority vested by this paragraph,
shall exclusively vest in said county
with regard to regulations concerning
the use of said facility and adjoining
waters.



66.035

II.

66.051

66.051

66.051

947.01
947.012
66.052

66.115

66.119

2. Each town, village or city must submit a
copy of local regulations to the department
of natural resources.

3. Proposed local regulations must be submitted
to the department of natural resources 60
days prior to final.

The governing body of any city, town, county or
village may authorize the preparation of a code
of general ordinances. ‘

1. The code may be adopted by ordinance.

2. The code may be published in book or
pamphlet form.

3. A copy of the code shall be permanently on
file and open to public inspection.

Power of Municipalities to Prohibit Criminal Conduct

(1)

(2)

(3)

(3)

A.

The Board or council of any town, village or city
may prohibit all forms of gambling.

1. The municipality may seize anything devised
or used for gambling and destroy the thing
after a judicial determination that it was
used for gambling.

Prohibit conduct the same or similar to chs. 941,
toc 947, § 947.01 or %47.012.

1. Disorderly conduct.
2. Unlawful use of telephone.

Any city council or village board may license,
regulate or prohibit offensive industry.

Where statute requires penalty under municipal

" ordinance to conform to penalty under statute,

the ordinance may impose only a forfeiture and

may provide for imprisonment if forfeiture not
paid.

1. Procedure on the Violators Default, and the
violators options.
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66.119

66.119

66.119

66.119

66.119

66.119

66.119

66.12

(1)

(3)

(2)

(2) (b)

(3) (a)

(3) (b)

(3) (c)

The governing body of a town, county, city or
village may adopt and use a citation to be issued

l.

2.

for ordinance violations.

If the action is to be in municipal court
the citation under s.800.02 shall be used.

Citations may be issued by law enforcement
officers of the county, town, city or
village. '

The issuance of a citation by a person
authorized to do so shall be deemed adequate
process to give the appropriate court
jurisdiction.

a.

Person may make cash deposit and not
appear in court or he may appear in
court.

If person appears in court in response
to violation, the citation may be used
as the initial pleading and such
appearance confers personal
jurisdiction over the person. The
person may plead guilty or no contest
and the court shall enter judgment,or
the person may plead not guilty and the
matter shall be set for trial.

If the person makes a cash deposit and
fails to appear in court, the citation
will serve as the initial pleading, and
a plea of no contest will be entered,
and a forfeiture entered. The person
has ten (10) days after the date set
for appearance to withdraw the plea.

An action for violation of a municipal ordinance,
resolution or by law is a civil action.

l.

2.

All forfeitures and penalties shall be
collected in the name of the municipality.

In municipal court procedures under ch. 800
apply.



23.50 (3) 3. Provisions relating to citations, arrests,
guestioning, releases, searches, deposits
and stipulations of no contest in ss. 23.51
(1), (3) and (8), 23.54, 23.56, to 23.64,
23.66 and 23.67 shall apply to violations of
local ordinances enacted under authority of
$.30.77.

66.12 (3) 4. All forfeitures and penalties recovered for
the violation of any ordinance, resolution
or by law of any city or village shall be
paid into the city or village treasury for
use by the city or wvillage.

165.87 (2) a. Whenever a court imposes a fine or
forfeiture for violation of state law
or of a municipal or county ordinance
except for those involving non-moving
traffic violations, there shall be an
additional penalty assessment of 12%.

165.87 (2) (c) b. If the fine or forfeiture is imposed by
municipal court, the court shall
collect and transmit such amount to the
treasurer of the county, city, town or
village who shall make payment to the
state treasurer per s.66.12 (1) (b).

778.14 c. Municipal judges shall pay to the town,

city, or village treasurer all moneys
received by the court in actions before
it'
III. Chapter 755 Municipal Court Established
Art 7, §.2 A. The judicial power of this state shall be vested

in a unified court system consisting of one
supreme court, a court of appeals, a circuit
court, such trial courts of general uniform
statewide jurisdiction as the legislature may
create by law, and a municipal court if
authorized by the legislature under §.14.

Art of §.14 B. The legislature may authorize each city, village
. and town to establish a municipal court.
Municipal court jurisdiction shall be limited to
actions and proceedings arising under ordinances
of the municipality on which established. Judges
may receive compensation as provided by the
municipality but may not receive fees of office.
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755.01 (1)
755.01
755.01 (2)
755.01 (3)
755.02
8.50
755.03 (1)
19.01
755.03 (2)
59.395 (2)
17.02 (3) -
755.04
19.58

A municipal court is established in each city,
town and village which shall become operational
when the city council, town board or village
board adopts an ordinance or by law providing for
election of a judge and operation and maintenance

of the court.

l.

2.

In this chapter judge is municipal judge.

The governing body may by ordinance or by
law abolish the municipal court at the end
of the judge's term. '

A municipality may establish as many
branches of municipal court as it deems

necessary.

Judges shall be elected for terms of two (2)
to four (4) years.

a.

b.

Procedure for electing Municipal Court
Judges.

Judges must take and file the oath
prescribed in s. 757.02 (1) and no
judge may act until his ocath and bond
have been filed as required by s.19.01
(4) (c).

l.

Oaths and bonds must be in
writing, sworn and suscribed to
and filed with the Secretary of
State.

Clerk of circuit court within ten

(10) days of filing mail a copy of
the oath and bond to the clerk of

the city, town or village.

The clerk of court shall keep a
list of judges.

Municipal judges give notice of
resignation to the clerk of the
circuit court for the county.
The governing body shall fix a
salary for the judge.

A municipal court judge may be
fined $100 -- $5,000, and up to
one year in jail for intentionally
violating the code of ethics.



19.59

755.06

755.09

755.09

755.09

755.10

755.11

755.12

755.13

755.14

755.15

(2)

(3)

a. Municipal court judges are
subject to the code of ethics
local government officials.

D. Administration of Municipal Courts:

l.

Municipal courts shall be open as directed
by the governing body, or the governing body
may allow the judge to determine.

Municipal court shall be held in the
municipal hall of the town, city, or
village, or elsewhere as authorized by the
governing body.

a. Judges may not hold court in taverns or
anywhere where liquor is sold.

b. Judges may not hold court or keep .
office with practicing attorney, unless
the attorney is his partner. The
partner may not act as attorney before
the judge.

The judge, in writing, appoints clerks as
authorized by the council or board.

a. Clerks must take oath under s.19.01 and
give bond, which shall be paid by the
municipality.

Judges shall file and keep all papers in an
action.

When a municipal court ceases to operate all
papers and books belonging to the court
shall be delivered to the municipal clerk.

a. If materials are not delivered to the
municipal clerk, he may demand and
compel delivery by action.

b. The municipal clerk delivers the books
to the clerk of circuit court.

c. An action pending in municipal court at
the time it closes may be completed in
the circuit court.
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755.16

755.17

35.85 (3)

d. All actions undetermined or appealable
are continued ten (10) days, the
circuit court then gives three (3) days
notice to the parties to the action.

6. A municipal judge shall be properly attired
or robed, when presiding at court.

a. The municipality shall provide a court
room for the judge.

7. Each town, village and city shall purchase
the necessary copies of statutes for its
municipal judges.

IV. Jurisdiction of Municipal Courts

755.045

755.045 (1)

755.045 (2)

66.122

66.123

755.05

800.01 (1) (see

also 23.50(3)

)

A.

C'

Municipal courts have exclusive jurisdiction over
actions in which a municipality seeks to impose
forfeitures for violations of municipal
ordinances, unless the action is transferred
under s.800.04 (1) or s.800.05 (3) to a court of
record.

1. Municipal courts do not have jurisdiction to
grant equity relief.

2. Municipal judges may issue civil warrants
for matters under jurisdiction of the
municipal court, and inspection warrants
under ss.66.122 and 66.123.

a. Warrants to inspect real or personal
property for electrical, plumbing,
heating, gas, fire, and other safety
violations.

b. Special inspection Warrant form.

Municipal courts have county-wide jurisdiction,
if a city lies in more than one county, the court
has jurisdiction in both counties.

A municipal court may get personal jurisdiction
in .three (3) ways:

1. The defendant is served with a summons and
complaint, and such documents are filed with
the court.

2. The defendant is arrested and brought before
’ the court.



3. The defendant voluntarily appears before the

judge.
v. Chapter 800 Municipal Court Procedure
800.02 A. An action in municipal court for violation of an
ordinance, resolution or bylaw is a civil action,
and the forfeiture or penalty imposed by the
court may be collected in an action in the name
of the municipality. '
800.02 (2) 1. The governing body shall designate officials
who may issue citations.
2. The citation must be signed by an officer
and shall contain the following information:

a. Name, address, birthdate of defendant.

b. Name and department of issuing officer.

c. The violation alleged, time and place.

d. Date, time, and place of court
appearance.

e. Provision for deposit in lieu of court
appearance.

£. Notice that defendant may make deposit
and be released if arrested.

g. Notice that defendant may make a plea,
if not guilty, by mail and request a
jury trial.

h. Notice that if defendant makes a
deposit and doesn't appear, he submits
to a forfeiture of the deposit.

i. Notice that if defendant doesn't make a
deposit and fails to appear, the court
may issue a summons or warrant for his
arrest or enter a default judgment.

800.02(3) B. Complaint Form

1. Must be signed by a complainant.
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800.02(4)

Contents - shall contain the following
information: ’

a.

b.

The name, address, and date of birth of
the defendant.

The department permit or license number
of the defendant if applicable.

The name and department of the issuing
office.

The title of the cause, specifying the
name of the court and county in which

.the action is brought and the names and
‘addresses of the parties to the action.

A plain and concise statement of the
violation.

Notice that the defendant may by mail

prior to the court appearance enter a

plea of not guilty, and may within 10

days after entry of the plea request a
jury trial.

Summons Form

Must be signed by a municipal judge.

Contents shall contain:

a.

The title of the cause, name of the
court and county and all of the names
of all parties to the action.

A direction summoning and requiring the
defendant to appear in a specified '
court on a particular date not les than
10 days following the service of the
summons to answer the accompanying
citation or complaint.

A notice that in case of failure to
appear, judgment may be rendered
against the defendant according to the
demand of the citation or complaint, or
the court may issue a warrant for the
defendant's arrest under s.968.09



800.02(3)

800.02(5)

800.02(6)

885.04

800.03

Service of citation or 'summons and complaint
shall be as provided in s.968.04(3) (b)
personal service of a law enforcement
officer, mailing, or personal service by a
municipal employee.

Warrant Form

Must be signed by the municipal judge.

Must be in the name of the State of
Wisconsin.

Shall be directed to all law enforcement
officers in the state.

Contents - shall contain or have attached,
the following information:

a. The name of the defendant.
b. The offense alleged.
c. A copy of the citation or complaint.

d. A finding of probable casue tht the
defendant committed the offense.

e. A command to arrest the defendant.

£. Bring him or her before the municipal
judge or other municipal judge or judge
of the circuit court.

A person may be arrested without a warrant
if the arresting officer has reasonable
grounds to believe that the person is
violating or has violated the ordinance.

A subpoena to require attendence before a
municipal judge may be served anywhere in
the state if authorized by the municipal

judge and shall require the attendence of
any witness so served.

Pretrial Pleading

1.

A person issued a citation may stipulate no
contest and deposit as follows:

a. Traffic regulation cases s.345.27.
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345.27

800.03 (1) (b)

800.03 (1) (c)

800.03 (2)
800.03 (3)

800.04 2.

800.04 (1) (4)

345.43

1. Mail in a deposit in accordance
with the schedule of s.345.26
(2) (a) to the clerk of court.

In boating violations in accordance
with s.23.67.

In other cases stipulation may be made
only if the governing body has approved
a deposit schedule. '

If the person appears in court he may
withdraw his no contest plea.

Amounts of deposit shall be set by the
municipal judge, it may not exceed the
maximum penalties under s.165.87.

When the defendant appears before the court
the judge shall read the charge, inform
defendant of possible pleas, and the right
to a jury trial the defendant may plead, and
the judge shall enter judgment, and explain
the range of possible penalties.

a.

Plea of not guilty without request for
jury, court shall:

1. Have immediate trial if both sides
agree, or

2. Set a trial date, or

3. Advise defendant that notice will
be given later.

If defendant pleads not guilty and
requests a jury trial, within 10 days
the case shall be transmitted to
circuit court for trial under s.345.43.

Jury trial procedure for a case
transferred under 800.04 (1) (4).

1. In no jury of 12 demanded it is
waived forever.

2. Fee is $2.00 per person on the
jury, tax, and clerks fee.

3. If a jury of 12 is demanded
procedure for jury trials in civil
action applies.



800.04

-800.04

800.04

800.05

800.05

751.03

801.57

800.06

(2) 3.
(2) () 4.
(3) 5.
(1) 6.
(3)
(2)

7.

i

4. Juries shall be drawn from circuit
court jury panel.

5. Jurors may be all from the
municipality .of the court unless a
county-wide jury is demanded.

A judge may release a defendant without
deposit. '

If the defendant has made a deposit and does
not appear, he is deemed to have tendered a
plea of no contest, submits to a forfeiture,
and penalty under s.165.87, not to exceed
the amount of the deposit.

If a default judgment is entered against the
defendant, he has six (6) months to reopen
the judgement, if failure to appear was due
to mistake, inadvertance, surprise or
excusable neglect.

a. Default judgment means a judgment where
there's been a plea of no contest and a
forfeiture of deposit.

A person charged with a violation may in
writing request a different judge than the
one assigned, within seven days after
initial appearance. .

a. Upon written request a case may be
transferred under s.751.03 (2).

1. The chief justice of the Supreme
Court may assign another judge,
transfer a case to another
municipality or to circuit court.

b. On appeal from municipal court, the
appellate court, on application of the
defendant may change venue of the trial.

If the municipal judge becomes incapacitated
temporarily another municipal court judge
may perform his duties, upon written
designation.
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800.07

800.08 (1)

800.08 (2)

800.08 (3)

800.08 (4)

911.01

887.20

800.09

800.09 (1)

8. Neither party is entitled to pretrial
discovery, except that if defendant moves
within seven (7) days after initial
appearance, the court may allow him to
inspect documents and test devices used by
plaintiff to determine violations.

F. Trial

1. The municipality may provide a prosecutor
who is a licensed attorney.

a. The municipality may first offer
evidence in support of the citation or
complaint.

b. The defendant may offer evidence after
the municipality has rested.

c. Witnesses are regquired to take an oath.

d. The standard of proof for conviction in
municipal court is that the evidence
shall be clear, satisfactory and
convincing.

e. Municipal courts are bound by the rules
of evidence in ch. 901 to 911.

1. Ch. 901 to 911 apply to municipal
courts.

2. The municipal judge on any day on which a

trial may be had, after an application for
adjournment, on the application of either
party, may proceed to take the deposition of
any witness then in attendance, no prior
notice is needed.

G. Judgment

1.

If municipal court finds a defendant guilty,
it may order payment of a forfeiture,
penalty assessment, cost of prosecution, and
imprisonment in default of payment.

a. Confinement shall not be more than 90
days, and shall be at the expense of
the municipality.

b. Court may defer payment of a judgment
for not more than 60 days.



800.09

972.13
800.10
800.10

800.10

885.05

885.06

800.10

3800.10

800.10

(2)

(1)

(2)

(3)

(4)

c. If defendant pleads no contest or
guilty, the court shall convict the
defendant and enter Fjudgment.

1. If the person fails to appear he
is deemed to have entered a plea
of no contest, and any deposit is
forfeit.

d. Municipal Court Judgment form.
Court Fees and Costs:

a. Court costs are $5 on each matter
before the court.

b. Fees of witnesses and interpretors are
paid as specified in s.885.05.

1. Witness and interpreter fees
before a municipal judge shall be
$4 per day.

a. Traveling rate shall be at
10¢ per mile.

b. The county board may
establish a higher witness
fee or traveling fee.

Except when subpoenaed on behalf of the
state or a municipality in forfeiture
actions no person shall be obliged attend as
witness a civil action unless his fees are
paid to him for attendance and travel.

a. No witness in behalf of state, criminal

action or municipality in a forfeiture
shall be entitled to a fee in advance.

All fees and costs collected by the judge
shall be paid to the municipality which
brought the matter before the judge.

All forfeitures, fees, penalties, and costs
paid to the municipal court under judgment
shall be paid to the municipal treasurer
within seven (7) days after receipt.

A municipal court shall not impose or
collect attorneys fees.

W
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800.10 (7) 7. On appeal from municipal court the filing
fee of s.59.42(3) and the suit tax of
s.814.21 are applicable.

a. Appellant shall pay a $10 fee for a
transcript.

800.11 8. Every municipal court shall keep a docket in
which he shall enter for every action:

a. Title of the Action;

b. Process Issued;

c. Charges;

d. Every Adjournment;

e. Date and Time of Trial;

f. Names of Witnesses;

g. Judgment Rendered;

h. Record of Contempt Convictions;
800.11 i. Amount of bail and sureties;

j. Time of Stay of Execution if any;

K. Time of Issuing of execution;

1. Return of Execution;

m. Date and Reason for removal to another
court;

n. Date of giving a transcript;
0. Date of appeal;
P. All motions made in the Action:
800.11 (2) 9. Failure to keep a prdper docket will not
. - affect the jurisdiction of the court or
render the judgment void.
H. Contempt
800.12 10. A municipal court judge may impose a
forfeiture for contempt not to exceed $500

or not more than seven (7) days in jail.
- Contempt defined in s. 785.01.



a.
785.01 (a)
785.01 (b)
785.01 (<)
785.01 (4)
785.01(2) b.
785.01(3) c.
785.06 4.
785.04 (1)

785.04 (1) (¢)

Contempt of Court ‘means intentional:

1. Misconduct whiclk interferes with

the proceeding, administration of
justice, or respect due the court.

2. Disobedience, resistance or
obstruction of the authority,
process or order of the court.

3. Refusal of a witness or appear, be
sworn or answer a gquestion.

4. Refusal to produce a record,
document or other object.

Punitive sanction means a sanction
imposed to punish past contempt of
court for the purpose of upholding the
authority of the court.

Remedial sanction is a sanction imposed
to stop a continuing contempt of court.

A municipal court conducting an action
or proceeding, or a party to the action
or proceeding may petition the circuit
court of the county for a remedial or
punitive sanction specified in s.785.04
for conduct specified in s.785.01 in
the action or proceeding.

1. Remedial sanctions which a court
may impose:

a. payment of money to
compensate a party for loss
or injury suffered as a
result of contempt of court.

b. imprisonment if the contempt
is of the type in
s.785.01(1) (b), (c) or (d).
The imprisoament shall be the
length of time the person is
committing the contempt or
six months, which ever is
shorter.

c. A forfeitures not to exceed
$2000 per day for each day
the contemp: continues.




785.04 (1) (4)

785.04 (1) (e)

785.04(2)

785.04(2)(&)

785.04 (3)
800.13
800.14
800.14 (4)
800.14 (6) -
806.12

d. An order designed to ensure
compliance with a prior order.

e. A sanction other than those
in (a)-(d), if the court
finds that those sanctions
would be ineffective.

Punitive Sanctions:

1. A court finding contempt in a nonsummary
procedure under s. 785.03(1l) (b) may impose
for each separate contempt of court a fine
of not more than $5000 or imprisonment in
countyjail for not more than a year or both.

2. A court, finding contempt in a summary
procedure under s.785.03(2) may impose for
each separate contempt of court a fine of

not more than $500 or imprisonment for 30
days, or both.

A punitive sanction may be imposed for past
conduct which was contempt of court even if

similar present conduct is a continuing contempt
of court.

Appeal

Proceedings in municipal court shall be recorded
by electronic means for purposes of appeal, not-
withstanding the fact that it is not a court of
record.

Appeal from municipal court maybe taken to the
circuit court of the county where the offense
occurred.

a. The circuit court may order a trial de novo

without a jury on its own or at the request
of either party.

b. The disposition of the appeal shall be
certified to the municipal court within 30
days of judgment of the reviewing court.

c. The clerk of circuit court, upon production
of a transcript of judgment for over $10
from municipal court, file and docket the
judgment. Every such judgment from the time
of such filing shall be deemed the judgment
of the circuit court and executed in like
manner, with like effect.



806.13

889.13

885.04 I.
v. Vehicle Code
345.30 A.
345.20 (2) (b) B.
345.11 (1)

4

a. . When a judgment is dccketed as provided
in s.806.12, it may be docketed in
like manner in any other county, upon
filing with the clerk of court a copy
of the transcript.

b. A transcript from municipal court is
not admissible into evidence outside
the county unless a certificate is
attached by the clerk of circuit court,
that the person who certified the
transcript was a municipal judge.

A subpoena to reqguire attendence before a
municipal judge may be served anywhere in the
state if authorized by the municipal judge and
shall require the attendence of any witness so
served.

Municipal courts shall have jurisdiction over
traffic regulations enacted in accordance with
S.349.06.

The trial of forfeiture actions in municipal

court for vioclations of traffic regulations shall
be governed by ch. 80Q0.

1. Provisions relating to the uniform traffic
citation and complaint in s.345.1l1l, to
arrests in ss. 345.21 to 345.24, to deposits
and stipulations of no contest under
§5.345.255 to 345.27, to the authority of
the court under ss. 345.47, 345.48 and
345.50 and to guaranteed arrest bonds under
s.345.61 apply to violations of ordinances
to be tried in municipal court.

2. The uniform traffic citation created in this
section shall be used by all law enforcement
agencies in this state authorized to enforce
all state traffic laws, violation under ch.
194, and any local laws enacted under
S.349.06.




345.11

345.11

345.11

345.21

345.21

345.22

345.23

345.23

345,23

345.23

345,23

The use of the uniform citation by any peace
officer in enforcement of state laws or any
local traffic ordinances in strict

conformity with state laws; shall be deemed

adequate process to give the appropriate
court jurisdiction.

Each law enforcement agency issuing uniform
citations shall prepare and submit such
records and reports as prescribed by the
Secretary.

Any person who with criminal intent,
solicits or aids in the disposition or
attempted disposition of a uniform citation
and complaint in any unauthorized manner is
in contempt of the court having original
jurisdiction of the cause of action.

c. A person arrested for a traffic violation with a
warrant shall be brought without unreasonable
delay before a court with jurisdiction or a judge.

(3) 3.

(7) 4.

(8) 5.

(2) 1.
2.
3.

(1) -

(2)

(2) (a)

(2) (b)

In traffic regulation, the judge or
municipal judge who issues the warrant may
endorse upon it the amount of the deposit.

a. if no endorsement is made, the deposit
schedule of s.345.26 (2) shall apply,
unless the judge directs that the
person brought before the court.

A person may be arrested without a warrant
if the traffic officer has reasonable
grounds to believe a violation has been or
is being committed.

If a person is arrested without a warrant
for violation of a traffic regulation, the
officer shall issue a citation under
5.345.25 and may:

a. Release him;

b. Shall release him when;

1. makes a deposit under s.345.26 or;

2. makes a stipulation of no contest
and deposit under s.345.27 or;



i

345.23 (2) (c) 3. deposits his Wisconsin license as
defined in s.343.01 with the
officer;

345.23 (2} (&) 4. presents a guaranteed arrest bond
: certificate under s.345.61.

345.23 (3) 4. Shall if violator is not released under (1)
or (2) bring before a judge or municipal
judge for ordinance violations.

345.23 (4) 5. Shall if violator is released under (l) or
(2) specify a return date not later than 90
days after issue date.

345.24 6. A person arrested under s.346.63 or an
ordinance, operating a motor vehicle under
the influence, may not be released for four
(4) hours after arrest unless a chemical
test under s.343.305 (2) (b) shows there is
.05% or less by weight, of alcohol in the
blood.

345.255 7. A person arrested under s.345.22 for traffic
violation, who is released under s.345.23(1)
may make a deposit anytime prior to court
appearance date.

345,26 8. The person may make a deposit by mailing it
to the office of the municipal judge.

345.26 (1) (b) a. The person receiving the deposit shall
notify the arrested person:

1. If he fails to appear he forfeits
the deposit.

2. If he fails to appear and the
court doesn't accept the deposit
forfeiture, the court may summon
him to answer the complaint.

345.26(2) (&) 3. See the green schedule.

345.27 9. A person issued a traffic citation may
stipulate no contest and deposit accordance
with 345.26(2) (a) at the office of the
municipal court.

345.27 (1) a. The deposit shall include penalty under
s.165.87, court costs and suit tax if
applicable.




345,27 (2)

345,47 D.

345.47 (1) (a)

345.47 (1) (b)

345.47 (1) (c)

345.47 (2)

345.48

345.53

345.315 E.
345.43 | F.

10.

b. Stipulations are not permitted for
. violations of s.346.62 (1) and s.346.63

(1) or a local ordinance in conformity
with.

If a person makes a timely stipulation and
pays the required deposit, he need not
appear in court.

a. The municipal judge shall record for
all stipulations record a judgment of
conviction enter fines and forfeitures
and comply with s.343.28 and s.345.37
(3).

If defendant is found guilty the court may enter
judgment in an amount not to exceed the maximum
forfeiture and penalty under s.165.87, for costs
s.345.53, and may suspend or renoke her operating
privilege under s.343.30.

l'

If the judgments not paid the court may
order the defendant imprisoned until the
fine is paid, but not to exceed 90 days.

Suspend the defendant's operating privileges
for 30 days to six (6) months.

a. If the court suspends or revokes an
operating privilege the judge shall
take immediate possession of the
license and forward it to the
department.

The court may allow payment of judgment to
be suspended or deferred for not more than
60 days.

If defendant is found guilty, the court

shall within 48 hours forward record of the
conviction to the department.

In traffic regulations actions in all

courts, costs may not be taxed against the
plaintiff.

In a traffic regulation case a person may request
a new judge in accordance with ss.751.03 (2) and
800.05.

Jury Trial see s.800.04.
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- 56 Wis.2d 286
STATE ex rel. Michael PEDERSEN,
Appellant,
v.

Joseph BLESSINGER, Sheritf of
Racine County, Respondent.

No. State 97.

Supreme Court of Wisconsin.
Nov. 9, 1972,

Appeal by defendant-petitioner from
an order of the Circuit Court for Racine
County, Elmer D. Goodland, Reserve Cir-
cuit Judge, quashing a writ of habeas cor-

pus and raising question of constitutionality
of statutes relating to payment of fines ang
commitment to county jail until payment of
a fine. The Supreme Court, Hallows, C. I
held that statute providing that a coun
may grant permission for payment of 3
fine to be made within a period not to ex-
ceed 60 days and statute providing that if
a fine is not paid the defendant may be
committed to county jail until the fine is
paid but not for a period exceeding six
months are constitutional, but ‘hat case
would be returned for hearing to determine
defendant’s present  ability to pav fines
and costs.

Order set aside, and cause remunded
for further proceedings.

. Fines &=l11, 12

One who has been convicted of a
crime and {fined is not to be imprisoned in
satisfaction of the fine or in lieu there-
of if he is unable to pay the {ine.

2. Flnes ¢&>t!

Jail sentence cannot be automatically
substituted for a fine in the event deifend-
ant is unable to immediately pay ‘.c fine.

© 8, Criminal Law &3, 7

Villages, cities and counties lack sov-
ereignty necessary to make violation of

--an ordinance of theirs a crime involving

the punishment of imprisonment.

4. Fines &=i

Statute providing that a court may
grant permission for payment of a {ine to
be made within period not to exceed 60 days
and statute providing that if a fine is not
paid the defendant may be committed to
county jail until the fine is paid but not
for period exceeding six months are con-
stitutional. W.S.A. 973.05(1), 973.07.

5. Fines ¢={1

\When a person who is fined is unable
to pay the fine, it would be discriminatory
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to imprison him to coerce a performance
he is unable to give.

6. Criminal Law €21209

Statute providing if a fine is not paid
that defendant may be committed to coun-
ty jail until the finc is paid but not for

period exceeding six months does not pro-

vide, even by implication, that such im-
prisonment is in satisfaction of the debt

and thus does not impose double punish-.

ment. W.S.A. 973.07.

7. Fines =i

A defendant when given a period of
time in which to pay a fine has the burden
to apply to court for relief if he is unable
to pay within the given time; lacking such
an application by defendant, court may,
under statute, commit the defendant to
imprisonment as a collection method, and
the defendant may seek a hearing and a
determination of his ability to pay the fine
if he has failed to apply to the court prior
to eommitment, but burden is on him to
prove his inability and that application of
such statute would be unconstitutional as
applied to him. W.S.A. 973.05, 973.07.

8. Fines €&=11

" For purpose of determining whether
‘a defendant who has not paid fine within
period of time given for payment is unable
to pay so that statute, providing if a fine is
not paid defendant may be committed to
county jail until it is paid, will possibly be
unconstitutional as applied to him, incon-
venience, luxury commitments and non-
essential priorities do not constitute in-
ability, and payment of a fine is to be given
high priority. W.S.A. 973.05, -973.07.

9. Criminal Law €982.5(1)

Instalment payment or payment of
whole fine beyond 60-day limitation under
statute, providing that a court may grant
permission for payment of a fine to be
made within period not to exceed 60 days,
may be made 2 condition of probation. V.
S.A, 54.15(1), 973.05(1, 2), 573.09(1).

10. Habeas Corpus €=113(13)

Where defendant who pleaded no con-
test to charges of disorderly conduct and
operating a vehicle without a license and
who, upon failure to pay asscssed fines and
costs, was ordered to serve not more than
20 or 15 days in county jail or until he
paid the fines and costs, but where it did
not appear that at time of sentencing or
at time commitment was issued there was a

. hearing at which defendant’s ability to pay

the fines was determined, and such a hear-
ing was necessary to avoid unconstitutional
application of statutes relating to payment
of fines and commitment to county jail
until payment of a fine, case would be re-
turned for hearing to determine defend-

..ant’s present ability to pay the fines and

costs. W.S.A. 343.05(3), 947.01(1), 973.-
05(1), 973.07. .

————————

This is an appeal from an order quash-
ing a writ of habeas corpus and raising the
question of the constitutionality of sec.
973.05(1), Stats., which provides a court
may grant permission for the payment of a
fine to be made within a period not to ex-
ceed 60 days, and of sec. 973.07, Stats.,
which provides if a fine is not paid the de-
fendant may be committed to the county
jail until the fine is paid but not for a
period exceeding six months.

Arthur B. Nathan, Racine, for appellant.

Robert W, Warren, Atty. Gen., Robert
D. Martinson, Asst. Atty. Gen., Madison,
for respondent.

HALLOWS, Chief Justice.

On July 20, 1971, Michael Pedersen
pleaded no contest to a state charge of
disorderly conduct (sec. 947.01(1), Stats.)
and was fined $30 and costs. He also
pleaded no contest to a state charge of
operating a vehicle without a license (sec.
343.05, Stats.) and was fined $35 and costs
and was given 60 days in which to pay the
fines and costs. When he failed to do so

v
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a commitment was issued in which he was
ordered to serve not more than 20 and 15
days in the county jail or until he paid the

fines and costs. The record is not clear.

whether these time limits were originally
set at the time of conviction or at the time
the commitment was issued.* The original
sentence is not in the record. Pedersen was
arrested and jailed and at a hearing for a
writ of habeas corpus Pedersen claimed he
was indigent and that the imprisonment for
his inability to pay was unconstitutional as
a denial of the equal protection of the laws.

. The trial court found the statutes constitu-

tional and from the order quashing the
writ, Pedersen appealed, and he was grant-
ed a stay during his appeal.

Pedersen claims it is unconstitutional to
imprison him because of his inability to
pay the fines and rests his argument upon
Tate v. Short (1971), 401 U.S. 395, 91 S.Ct.
668, 28 L..Ed.2d 130; Morris v. Schoonfield
(1970), 399 U.S. 508, 90 S.Ct. 2232, 26 L.Ed.
2d 773; and Willilams v. Illinois (1970),
399 U.S. 235, 90 S.Ct. 2018, 26 L.Ed.2d 586.
The holding of these cases as distinguished
from their language does not control this
case, as the question here involved was ex-
pressly not decided in Pedersen’s favor
when in the Tate Case the court said, pp.

© 400-401, 91 S.Ct. p. 672: :

“Nor is our decision to be understood as
precluding imprisonment as an enforce-

ment method when alternative means are.

" unsuccessful .despite the defendant’s rea-
sonable efforts to satisfy the fines by
those means; the determination of the
constitutionality of imprisonment in that
circumstance must await the presentation
of a concrete case.” ‘

[1] What these cases teach is that one
who has been convicted of a crime and
fined is not to be imprisoned in satisfaction
of the fine or in lieu thereof if he is unable
to pay the fine. The holdings go no far-
ther. In Williams, the Illinois statute au-

® No question of counsel representation is
raised on this appeal under the rule of

thorized both a fine and an imprisonmeny
Williams was sentenced to the maximum of
one year for petty theft and fined.$30g
plus costs. The judgment provided that i;
Williams did not pay the fine and costs by
the expiration of the imprisonment he wag
to remain in jail until the amount was satis.
fied at the rate of 35 per day. The su.
preme court held the statute as applied to
Williams, an indigent, worked an invidions
discrimination solely because he was tog
poor to pay the fine and therefore violated
the Equal Protection Clause. Actually,
the holding. was much narrower because
Williams had served the maximum term
and the court said imprisonment for fail-
ure to pay the fine could not exceed the
maximum imprisonment term. And, it'is to
be noted that the imprisonment was in
satisfaction of the fine and the maximum
term had already been served. In the in-
stant case, imprisonment is not in lieu of
the fines but is a means to enforce their
collection and is in no sense a punishment
for the crime or in payment of the fines

Although sec. 947.01, Stats., provides for
a fine of not more than $200 or imprison-
ment for not more than 90 days or both and
also sec. 343.05(3), Stats., provides for a

- fine of not more than $100 or imprisonment

of not more than six months, or both, for
the first offense, Pedersen’s sentence was
a fine only.

In Morris v. Schoonfield, remanded in
light of Williams, Mr. Justice White wrote
a concurring opinion in which he stated
the principle of Williams applied to jailing
of an indigent for failure to pay a fine
although no accompanying prison seutence
was involved. In Tate v. Short, supra, the
Texas statute provided for a fine only for
traffic offenses and also for imprisonment
for the nonpayment of the fine at the rate
of $5 per day. Thus imprisonment on 23
predetermined formula was in satisfaction
and in payment of the fine. The court in

Argersinger v. Hamlin (1972), 407 C.S.
25, 92 8.Ct. 2006, 32 L.Ed.2d 530.
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Tate adopted Justice White’s view and
stated as follows, p. 398, 91 S.Ct. p. 671:

[T

the same constitutional defect con-
demned in Williams also inheres in jail-
ing an indigent for failing to make im-
mediate payment of any fine, whether
or not the fine is accompanied by a jail
term and whether or not the jail term
of the indigent extends beyond the maxi-
mum term that may be imposed on a per-
son willing and able to pay a fine. In
each case, the Constitution prohibits the
State from imposing a fine as a sentence
and then automatically converting it into
a jail term solely because the defendant
is indigent and cannot forthwith pay the
fine in full’”

[2,3] Thus a jail sentence cannot be_
automatically substituted for a fine in the
event the defendant is unable to immedi-
ately pay the fine. This is the typical $30
or 30 days sentence. We do not have this
alternative; nor a predetermined equiv-

1. 2.7 Fines.

(a) The legislature should determine
the offenses or categories of offenses for
which a fine would be-an appropriate sen-
tence, and should state the maximum fine
which can be imposed. Except in the case
of offenses committed by a corporation, the
legislature should not authorize the im-
position of a fime for a felony uanless the
defendant has gained money or property
through the commission of the offense.

(b) Whether to impose a f{ine in & par-
ticular case, its amount up to the au-
thorized mazimum, and the methed of
payment should remain within the dis-
cretion of the sentencing court. The
court should be explicity authorized to
permit installment payments of any im-
posed fine, on conditions tailored to the
means of the particular offender.

(¢) In etermining whether to impose
a fine and its amount, the court should
consider:

(i) the financial resources of the de-
fendant and the burden that payment of
a fine will impose, with dume regard to
his other obligations;

(ii) the ability of the defendant to pay
a fine on an instaliment basis or on
other conditions to be fixed by the court;

(iii) the extenmt to which payment of
A fine will interfere with the ability
of the defendant to make any ordered

Cite ay 201 N.W.28 778

alency formula; nor do we have imprison-
ment in terms of payment of a fine, much
less at a certain dollar rate per day. We
do have in sec. 973.07, Stats., a six months’
limitation on the enforcement method of
collection of a fine by imprisonment, sup-
posedly on the ground of public policy that
if six months’ incarceration will not induce
payment, a longer period will be fruitless.
In village, city and county ordinance viola-
tions, the sanction can be only a fine or
a forfeiture as those units of government
lack sovereignty which is necessary to make
such violation a crime invelving the pun-
ishment of imprisonment. State ex rel.
Keefe v. Schmiege (1947), 251 Wis. 79, 28
N.Wz2d 345.

The problem of imposing fines and their
collection from indigents has been the sub-
ject of much consideration by scholars.
The standards on sentencing alternatives
and procedures of the American Bar As-
sociation ! reflects the philosophy of re-
thinking the function of the fine as a

restitution or reparation to the victim
of the erime; and

(iv) whether there are particular rea-
sons which make a fine appropriate as
a deterrent to the oifense involved or
appropriate as a corrective mensure for
the defendant.

Revenue production is not a legitimate
basis for imposing a fine.

(d) It would be appropriate for the
"legislature to endorse in the penal code
atandards such as those specified in sub-
section (¢). They are in any event com-
mended to sentencing courts as guides to
the exercise of diseretion.

(e) The court should not be authorized
to impose alternative sentences, e. g.,
‘thirty dnllars or thirty davs.’ The ef-
fect of nonpayment of a fine should be
determined after the fine has not been
and after examination of the reasomns for
nonpayment. The court’s respopse to
nonpayment should be governed by the .
standards set forth in section 6.5.

(f) In fixing the maximum fine for
some offenses, the legisiature should con-
sider the feasibility of employing an index
other than a dollar amount in cases
where it might be appropriate. For
example, a fine relative to the amount of
the gnin might be appropriate in cases
where the defendant has profited by
his crime, or a fine relative to sales,
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criminal sanction and when a fine is con-
ceived as an alternative to a jail sentence,
imprisonment following default in the pay-
ment of the fine is illogical and results in
unfairness to those unable to pay because
of their poverty. Two approaches have
been suggested to alleviate imprisonment
for nonpayment. This is in keeping with
the credit way of doing business——even be-
fore the advent of our credit-card society.
The Model Penal Code in sec. 302.1(1)%2
provides for instalment payments or the
payment within a specified period of time.
See also, Note, Fines and Fining—An Eval-
uation, 101 U. of Pa.Law Rev. 1013, 1022~
1024 (1933); Note, Imprisonment of Indi-
gents or Non-Payment of Fines or Court
Costs: The Need for Legislation That
Will Provide Protection for the Poor, 48
N.D.L.Rev. 109 (1971); Discriminations
Against the Poor, 81 Harv.L.Rev. 435, 448
(1967) ; California Penal Code 1203, 1966
supplement; N.Y. Criminal Procedure, sec.
470-d(1)(b); Amended Session Laws
(1967), ch. 681, sec. 61. Another approach

'is that fines be imposed only on those who

are likely to be able to pay them and this
determination should be made at the time
of sentencing. See Model Penal Code, sec.
7.02(3)(a). However, a variation exists to

cover cases where the defendant is unable

to pay a fine imposed when his ability to
pay has not been predetermined. In such
a case he may at any time apply to the
court for a resentence: See New York
Code, Criminal Procedure, sec. 470-d(1) (b),
Amended Session Laws (1967), ch. 681, sec.
61. This alternative we have in Wiscon-
sin under the doctrine of Hayes v. State

profits, or net anmnual income might be
appropriate in some cases, such as busi-
ness or antitrust offenses, in order to
assure a reasonably even impact of the
fine on defendants of variant means,

2) Legislatice attention should also be
devoted to the desirability of a special
schedule of fines for offenses committed
by corporations.”

2. “Section 32021, Time and Method of
Payment; Disposition of Funds.

(1) When a defendant is sentenced to

pay a fine, the Court may grant permis-

(1970), 46 Wis.2d 93, 175 N.W.2d 625, it
the application is made or the court moves
sua sponte within 90 days of the sentenc.
ing, '

Of course, if a court is to determine at
the time of sentencing whether a defendant
is able to pay a fine, the result may be, at
least in state cases, although it would be
impossible in ordinance cases, that all de-
fendants would spend a short term confine~
ment in jail as a punishment in order to
avoid an inverse discrimination. In fact,
Mr. Justice Blackmun in his concurring
opinion in Taie has well put it in these
words, p. 401, 91 S.Ct. p. 672:

“Eliminating the fine whenever it is
prescribed as alternative punishment
avoids the equal protection issue that
indigency occasions and leaves only pos-
sible Eighth Amendment considerations.
If, as a nation, we ever reach that happy
point where we are willing to set our
personal convenience to one side and we
are really serious about resolving the
problems of traffic irresponsibility and
the frightful carnage it spews upon our

" highways, a development of that kind
may not be at all undesirable.”

[4] We consider sec. 973.05(1),3 Stats.,
to be constitutional. There may be isolated
cases where the application of the section
might work a discrimination but such an
application is not required by the force of
commands of these statutes. A period of
60 days is set in sec. 973.05(1). This is-
the equivalent t{imewise in most cases of
instalment payment. We do not read Tafe

sion for the paywent to be made witlun
a specified period of time or in specified
installments. If no such permission is
embodied in the sentence, the fine shall
be payable forthwith.”

3. “973.05 Fines. (1) When a defend-
ant is sentenced to pay a fine, the court
may grant permission for the payment to
be made within a period not to exceed
60 days. If no such permission is ewm-
bodied in the sentence, the fine shall be
payable forthwith.”
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as requiring instalment payment, although
courts seemed to be divided on this point.
In State v. De Bonis (1971), 38 N.J. 182,
276 A.2d 137, the court took the view that
a provision for instalment payment was re-
quired; but the court in Rutledge v. Turner
(1972) (Okl.Cr.), 495 P.2d 119, held that a
future date for total payment in lieu of pay-
ment in instalments was acceptable. Cer-
tainly, under our statute a trial judge can
order instalment payments within the 60-
day period. The question then remains is
whether -60 days is a reasonable time for
the payment of fines in all cases, We think
that in most cases, especially those in-
volving traffi¢c offenses the time is reason-
able and we hold this section to be constitu-
tional on its face. This section does not
provide for any automatic conversion to im-
prisonment; nor does it forthwith require
the payment of a fine. Besides, this section
does not prevent a trial court from exercis-
ing its inherent power to stay the sentence
providing for payment within 60 days upon
such terms as the court may then find to
be just. This inherent power to stay a
sentence to meet the needs of an individual
case must be construed as part.and parcel of
the statute.

We hold also that sec. 973.07, Stats.t is
constitutional, as the trial court found.
This section, likewise, does not automatical-
ly require imprisonment for the failure to
pay a fine. It is not directory on the trial
courts but permissive, The language is
“may be committed.” In what cases a de-
fendant should be committed depends upon
the facts to be determined by the trial
court. 1f the defendant has ability to pay
the fine and wiil not, then imprisonment
1s a proper means of enforcement. In such
case, the defendant has a key to his im-

4. "9732.07 Failure to pay fine or costs.
When a fine or the costs are not paid
us required by the sentence, the defend.
ant may be committed to the county jail
until the fine and costs are paid or dis-
charged for a period fixed by the court
not to exceed G months.”.

§. Certainly, sec. 973.07, Stats., which con-
templates imprisooment until the fine

prisonment and it is only his contumacy
which keeps him from enjoying his liberty.

{§] But what about the person unable
in fact and in truth to pay a {ine? In such
a case, we hold it would be discriminatory
to imprison him to coerce a performance he
is unable to give. Under such conditions
he is imprisoned because of his poverty.
The inability to pay a fine is not different
than the inability to pay alimony and sup-
port in civil cases. The failure must be
contumacious.  Q’Connor v. O’Connor
(1970), 48 Wis2d 3533, 42, 180 N.W.2d

735, 739. But the inakility to pay and the -

question of indigency are relative terms
and in the case of a fine, the trial courts
should take a long and hard look upon the
argument of inability to pay in our affluent
society. '

[6] Too many people claim indigency
when there is no indigency in fact. . Too
many claim an inability to pay when they
consider the payment of a {ine to be in the

"lowest order of priority. In traffic cases

it is difficult to find inability to pay when
a defendant owns an automobile and seem-
ingly has money to buy gasoline or has the
ability to borrow. Nevertheless, the con-
stitution we believe forbids the imprison-
ment as a fine-collection method when the
court knows it cannot work. Since Wis-
consin does not have a sentencing alterna-
tive of imprisonment as the equivalent or
in payment of a fine, other methods, per-
haps civil, must be used to coilect the fines
as a last resort.

{7,8] Since we hold that sec. 973.03,
Stats.,, is prima facie constitutional, we
think the defendant when given a period of
time in which to pay a fine has the burden

aml costs are paid, does pot provide
even by implication that ruch imprison-
ment is in satisfaction of the debt, and
any argument of doubie punishment is
not meritorious. See Citr of Milwaukee
v. Horvath (1866), 31 Wis.2d 490, 143
N.W.2d 446, and State ex rel. Keefe v.
Schmiege, supra.
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to apply to the court for relief, if he is
unable to pay within the given time. Lack-
ing such an application by the defendant,
the court may under sec. 973.07, Stats., com-
mit the defendant to imprisonment as a
collection method. The defendant, if he
has failed to apply to the court prior to
commitment, may seek a hearing and a de-
termination of his ability to pay the fine.
But the burden is on the defendant to prove
his inability and that the application of this
section would be unconstitutional as applied
to him. It must be remembered that courts
generally, and traffic courts in particular,
are not collection agencies and should not
be made such. Qur courts are overcrowded
with cases and only the most streamlined
procedure, consistent with constitutional de-
mands, should be mandated. We repeat the
defendant has the burden to raise and prove
his inability to pay the fine where a com-
mitment is ordered for his failure to do
so. Inconvenience, luxury commitments
and nonessential priorities do not constitute
inability. The payment of a fine is to be
given a high priority.

Much time could be saved if trial courts
would follow the practice of ascertaining

6. 6.5 Modification of sentence: fines;
nonpayment. . .
{a) The sentencing court should have
the power at any time to revoke or re-
mit a fine or any unpaid portion, or to
modify the terms and conditions of pay- -
ment. \When failure to pay a fine is
excusable, such authority should be exer-
cised.

(b) Inecarcertation should not automat-
ically follow the nonpayment of a fine.
Incarceration should be employed only
after the court has examined the reasons
for nonpayment. It is unsound for the
length of a jail sentence imposed for
uonpayment to be inflexibly tied, by prae-
tice or by statutory formula, to a speei-
ficd dollar equation. The court should
be authorized to impose a jail term or a
sentence to partial confinement (section
2.3) for mnonpayment, however, within a
range fixeld by the legislature for the
amount involved, but in no event to ex-
ceed one year. Service of such a term
should discharge the obligation to pay the
fine, and payment at any time during its
service should result in the release of the
offender,

the defendant’s ability to pay a fine at the
time of sentencing. In cases of crime, pro
bation might be considered as an alterna
tive (sec. 973.09, Stats.). We also point ou
that under Hayes v. State, supra, the tri.
court could within 90 days of sentencing it
the facts warrant, change or modify the
sentence. The courts’ power under Hayes
gives some flexibility to avoid unconstitu-
tionally imprisoning 2 person because he is
unable to pay a fine. The ABA Standards
on Sentencing Alternatives and Procedures
recommend trial courts be given the power
to modify their sentences;® so does the
Model Penal Code, sec. 302.3.7 However
contrary to Wisconsin’s theory that im-
prisonment is a collection device and some-
what illogically, the American Bar Associa-
tion’s Standards consider imprisonment for
nonpayment of a fine to be a discharge of
the obligation to pay the fine. See sec.
6.05(b) and Commentary, p. 289. We still
think imprisonment should be a sanction for
the inexcusable failure to pay a fine—in
ordinance traffic cases it can have nc other
function in this state.

[9} We do not in this opinion pass upon
the constitutionality of sec. 54.15(1) of the

(¢) The methods available for collec-
tion of a civil judgment for money should
also be available for the collection of a
fine, and should be employed in cases
where the court so specifies.

(1) In the event of nonpayment of a
fine by a corporation, the court should be
authorized to proceed against specified
corporate officers under subsection (b)
or against the assets of the corporation
under subsection (c).”

7. “Section 302.3. Revocation of Fipe.
A defendant who has been sentenced to
pay a fine and who is not in contumacious
default in the payment thereof may at
any time petition the Court which sen-
tenced him for a revocation of the fine
or of any unpaid portion thereof. If it
appears to the satistaction of the Court
that the circumstances which warranted
the imposition of the fine have changel.
or that it woull otherwise be unjust to
require payment, the Court may reveoke
the fine or the unpaid portion thereof in
whole or in part.”
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vouth Service Act3 \We see no problem
with sec. 973.05(2), Stats.,? relating to pro-
marion. Instalment payment or payment
of the whole fine beyond the 60-day limita-
tion may be made a condition of probation.
Section 973.09(1) permits the court to “im-
pose any conditions which appear to be rea-
sonable and appropriate.” The 60-day limi-
tation for those not on probation should not
‘e carried over to those on probation. This
construction gives both sections full opera-
tion for their intent and purposes without
doing violence to either and such a con-
struction strongly follows since both sec-
tions are a part of the criminal code and
were passed at the same time. Brunette v.

Bierke (1955), 271 Wis. 190, 72 N.W.2d 702. -

See also Harte v. City of Eagle River
(1970), 45 Wis.2d 513, 173 N.W.2d 683;
State ex rel. Thompson v. Gibson (1964),
2 Wis.2d 275, 125 N.W.2d 636.

“54.15 Duty of court when person fails
to pay fine; violation of probation. (1)
If the court sentences a person who is
less than 21 years of age at the time of
Ris apprehension to the payment of a fine
and the fine is not paid, the court may
- either remit the fine in whole or in part,
or commit him to confinement for a
Jength of time permitted by statutes re-
lating to imprisonment for failure to pay
‘ines. However, such confinement may be
201 N.W.2d—-50

{10] The evidence of inability to pay
on the part of Pedersen in the court below
is unsatisfactory. It does not appear in
the record that at the time of sentencing
or at the time the commitment was issued
there was a hearing at which the defend-
ant’s ability to pay the fine was deter-
mined. Such a hearing is necessary to
avoid an unconstitutional application of the
statutes. We think the case should be
returned to determine whether Pedersen
is now able to pay the fines. We say
“now” because Pedersen has had about one
year and four months’ time to save or
raise funds for the payment of this com-
paratively small fine.

The order dismissing the writ of habeas
corpus is sét aside, and the court ordered to
hold a hearing to determine Pedersen’s ahil-
ity now to pay the fines and costs, and for
such further action as is nct inconsistent
with this opinion.

only in a place approved by the depart-
ment for confinement of such persons as
come within the purview of sections
54.08 to 54.38.”

9. “973.03 Fines .

(2) When a defendant is sentenced to
pay a fine and is also placed on proba-
tion, the court may make the parment of
the fine a condition of probation . . ."

L
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“UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF WISCONSIN

LEO BAL