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PREFACE

This report describes involuntary civil commitment in the
metropolitan area of Columbus, Ohio. The study upon which this report is
based was part of a larger project undertaken by the Institute on Mental
Disability and the Law, National Center for State Courts. The project
began on January 1, 1981, and lasted for one year. Funding was provided
by a coalition of private foundations. The major funding was provided by
a grant from the John D. and Catherine T. MacArthur Foundation of
Chicago. Additional grants were made by the Chicago Community Trust, the
Columbus Foundation, the New York Community Trust, the Winston-Salem
Foundation, and the Della Martin Foundation of Los Angeles.

Two major types of products were to result from this work. The
first was to be specific to each metropolitan area (i.e., Winston-Salem,
Chicago, Columbus, New York City, and Los Angeles)). The second would
build upon what had been learned in those cities, information in the
literature, and a comparative analysis of state statutes. This second
product would be, at least in part, a practical guide for judges who are
involved with civil commitment hearings across the country.

All the information generated from the project was to be
pragmatic and utilitarian. Site reports, such as this document, were
intended to focus primarily on the manner in which a local system of
involuntary hospitalization functioned. Observations were made of how
statutory provisions were implemented, where and why practice deviated
from statute, and what practices were being followed that were beyond what
had been anticipated by statute. Strengths and weaknesses were analyzed
and recommendations were made for change and improvement.

The judges' procedural guide was also to be pragmatically
oriented, but with a national perspective. It was to be a comprehensive
review of how various states approach the problems of civil commitment
proceedings, with commentary about which ways seem to be the best. The
end result was visualized roughly as a set of procedural standards with
commentary. At this writing, the judges' guide document has not been

completed and its final form and substance have not been finally
determined.

A second major phase of the research project was envisiomed for
1982 and 1983, depending upon the award of funds. During this second
phase, the Institute on Mental Disability and the Law intends to put the
practical tools developed in the first phase into the hands of those who
can use them, demonstrate their utility, refine them as necessary, assist
in the implementation of their widespread application, and finally,
evaluate and refine their use. Six major tasks are proposed: (1) the
review, revisiom, publication, and dissemination of the provisional
guidelines and recommendations developed in the first phase for
improvement of the commitment process; (2) the development of an
information clearinghouse; (3) education and training of court and mental
health personnel; (4) techmical assistance; (5) demonstrations of model
systems; and (6) the maintaining of liaison with user groups.
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SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS

In the interests of the readers who may first wish to review the
conclusions and recommendations before studying the entire text of this
report, this section provides an overview. However, the reader is
strongly encouraged to refer to the specific chapters of the report in
which the bases and rationale for recommendations are discussed in
detail. Out of context, and without supporting commentary the
recommendations may appear what they are not.

The Columbus involuntary civil commitment process can be
summarized in terms of nine discrete steps, corresponding roughly to a
set of chronologically ordered events: (1) initiating the commitment
procedures; (2) mental health screening, investigation, and review; (3)
filing of an application (affidavit) formally declaring the intention to
cause the involuntary hospitalization of a persom; (4) custody and
temporary hospitalization of the person (respondent) who is the subject
of the affidavit; (5) examination of the respondent by two doctors before
judicial hearings; (6) a judicial hearing of probable cause for
involuntary civil commitment; (7) continued short-term involuntary
hospitalization or release; (8) an adversarial court hearing, resulting
in either involuntary civil commitment by the Probate Court, election of
voluntary hospitalization by the respondent, or release; and, (9)
periodic judicial review of the commitment.

Prehearing Matters Before A Person Is Hospitalized

The involuntary civil commitment process in Columbus that occurs
before a respondent is hospitalized is exemplary and praiseworthy in
terms of the legal rights and protections afforded the respondent, the
opportunities for diversion from compulsory hospitalization, and the
apparent economy and effectiveness of the procedures. Although there may
be deficiencies, as will be discussed below, these are not major.

Perhaps the strongest aspect of the pre-hospitalization procedures in
Columbus are the pre-screening of respondents and the investigatiom and
review of the affidavit. These procedures promote fair, prompt, and
reliable decison-making. The community mental health center screening,
especially, is a model for other jurisdictions to adopt. Another
strength in the prehearing process is the persistent and repeated
notification of rights. Yet another is the requirement that both
emergency and judicial hospitalization be supported by written
statements. Deficiencies include a lack of adequate training for peace
officers and a lack of coordination of compoments of the prehearing
process. Both the strengths and the weaknesses of the
pre-hospitalization process are discussed below.

An important strength of the Ohio law is that it provides only
two basic mechanisms (emergency and judicial hospitalization) by which
involuntary civil commitment and treatment can be initated and imposed.
Because of the safeguards provided, it would seem difficult to set these
mechanisms in motion in Franklin County frivolously or improperly.
Emergency hospitalization, potentially abusive to the rights and
interests of a respondent, if it could be carried out by any persom, can

x1i



only be carried out by a psychiatrist, licensed clinical psychologist,
licensed physician, health officer, parole officer, police officer, or
sheriff. These individuals may bring a respondent to the hospital but
must provide a written statement, on a prepared form, to the hospital to
support emergency hospitalization. The written statement constitutes a
formal application for emergency admission to the hospital and must be
completed and signed by the person transporting the respondent to the
hospital.

Three recommendations for adjustments in the Franklin County
procedures for initiating involuntary civil commitment are proposed. The
first two recommendations concern improvements in the access to, and
information about, emergency hospitalization procedures provided to
mental health and law enforcement personnel; the third proposes an
augmentation of the function and status of the "mental illness desk' of
the Probate Division of the Franklin County Court of Common Pleas.

RECOMMENDATION: THE PREPRINTED FORM, "APPLICATION FOR
EMERGENCY ADMISSION," WHICH SETS FORTH THE
REQUIREMENTS FOR THE STATEMENTS SUPPORTING EMERGENCY
HOSPITALIZATION, SHOULD BE MADE READILY AVAILABLE TO
ALL MENTAL HEALTH AND LAW ENFORCEMENT AGENCIES IN
FRANKLIN COUNTY, ALONG WITH DETAILED INSTRUCTIONS FOR
ITS USE IN INITIATING EMERGENCY ADMISSION.

A significant proportion (some estimates place it at one-half)
of the involuntary civil commitments in Franklin County are initiated by
the emergency hospitalization procedure. It, nonetheless, remains
relatively mysterious to many of the people interviewed in Franklin
County.

RECOMMENDATION: TRAINING SHOULD BE PROVIDED TO LAW
ENFORCEMENT PERSONNEL WITHIN FRANKLIN COUNTY BY A
CONSORTIUM OF INDIVIDUALS FROM THE PROBATE COURT, THE
COMMUNITY MENTAL CENTERS IN FRANKLIN COUNTY, THE
CENTRAL OHIO PSYCHIATRIC HOSPITAL, HARDING HOSPITAL,
AND THE OHIO LEGAL RIGHTS SERVICE IN THE RATIONALE AND
PROCEDURES FOR EMERGENCY HOSPITALIZATION. THE BASIS
OF THIS TRAINING SHOULD BE A DETAILED DESCRIPTION OF
THE PROCEDURES (PERHAPS, A MANUAL) FOR EMERGENCY
HOSPITALIZATION PREPARED BY THE PROBATE COURT.

RECOMMENDATION: IN RECOGNITION OF ITS IMPORTANT SCREENING,
COORDINATION, AND PUBLIC RELATION FUNCTIONS,
ESPECIALLY IN THE EARLY STAGES OF INVOLUNTARY CIVIL
COMMITMENT, THE "“MENTAL ILLNESS DESK" SHOULD BE
UPGRADED AND BE REFERRED TO AS THE ''MENTAL HEALTH
REVIEW UNIT" OF THE PROBATE COURT. ONE OF THE THREE
PROBATE COURT REFEREES NOT PRESIDING AT JUDICIAL
HEARINGS SHOULD BE DESIGNATED AS A "MENTAL HEALTH
REVIEW OFFICER," AND THE DEPUTY CLERX CURRENTLY

*  MANNING THE "MENTAL ILLNESS DESK" SHOULD BE DESIGNATED
AS THE 'MENTAL HEALTH REVIEW ASSISTANT." TOGETHER
THESE TWO INDIVIDUALS SHOULD PERFORM ALL REFERRAL AND

xii
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REVIEW FUNCTIONS FOR THE PROBATE COURT PURSUANT TO
JUDICIAL HOSPITALIZATION AND PARTICIPATE IN TRAINING
ACTIVITIES RELATED TO INVOLUNTARY CIVIL COMMITMENT IN
FRANKLIN COUNTY

Once having passed the procedural safeguards, and opportunities
for diversion from compulsory hospitalization provided for the respondent
in the initiation of involuntary civil commitment (i.e., making the
inital contact with the probate court, having the respondent submit to a
mental health examination, and obtaining a certificate supporting the
affidavit), the affiant is assisted by the Deputy Clerk of the Probate
Court in filing and completing the affidavit and other required
documents. This is a significant strength in the Columbus procedures
occurring before judicial hearings. Nonetheless, several minor
improvements in the process of filing an affidavit may be suggested.

Although the language in the Ohio statute relating to what must
be contained in an acceptable affidavit may contribute to some of the
vagueness of information provided in affidavits, modifications of
practices, without legislative reform, seem possible to meet the charge
of some attormeys that statements of facts in the affidavits are
insufficient.

RECOMMENDATION: THE DEPUTY CLERK, IN ASSISTING THE AFFIANT
IN FILING THE AFFIDAVIT AND COMPLETING OTHER REQUIRED
FORMS, AND THE REFEREE, IN MAKING HIS OR HER INITIAL
EX PARTE DETERMINATION OF PROBABLE CAUSE, SHOULD BE
ENCOURAGED TO BE PARTICULARLY DILIGENT IN ENSURING
THAT THE AFFIANT'S WRITTEN STATEMENTS ARE
SUBSTANTIATED, WHEREVER POSSIBLE, BY REFERENCES TO THE
RESPONDENT'S RECENT ALLEGED BEHAVIOR.

RECOMMENDATION: PSYCHIATRISTS, LICENSED PSYCHOLOGISTS, AND
THE COMMUNITY MENTAL HEALTH CENTER ''PRE-SCREENERS"
SHOULD PROVIDE, AT A MINIMUM, THE RESULTS OF A FULL
STANDARD MENTAL STATUS EXAMINATION REPORT AS PART OF
THEIR CERTIFICATION IN SUPPORT OF AN AFFIDAVIT.

The Columbus procedures for screening, investigating, and
reviewing of mental health cases before the respondent is taken into
custody are exemplary. There is obviously less curtailment of liberty
for those individuals successfully diverted from judicial hospitalization
as a result of the initial contact with the Probate Court, the community
mental health centers pre-screening, and finally, the ex parte review of
the allegations in the affidavit by a referee. The screening procedures,
when successful in diverting mentally ill individuals from judicial
hospitalization, also embody the best intents of law and mental healith
practice by providing the opportunity for treatment in a least
restrictive environment that is less disruptive of family, social, and
economic ties and activities of the respondent.

Although contemplated in most progressive involuntary civil
commitment statutes throughout the country, the Ohio law not excepted, it
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is a rare occurrence, indeed, when a respondent remains at liberty
pending a judicial hearing but after an affidavit has been filed.
Society simply does not seem willing to bear whatever burden may be
involved in maintaining contact with a respondent outside of a hospital
during the prehearing period, except in very rare domestic cases. The
three screening mechanisms employed in Columbus provide prompt, reliable,
and effective decision-making about whether respondents should be taken
into custody in the first place. In many jurisdictions throughout the
country, it is implied that a respondent may, ideally, remain at liberty
between the time an affidavit is filed and the judicial hearing (see
Section 5122.17 of the Revised Code noted earlier); however, it is
tacitly accepted that a respondent must be taken into custody once an
affidavit is accepted by the court.

The screening mechanisms also appear extremely advantageous for
the people of Columbus because they seem cost—effective. In the absence
of such screening mechanisms (assuming even very conservative estimates
of the number of peaple diverted from judicial hospitalization) it is not
inconceivable that judicial costs would soar.

RECOMMENDATION: THE PROBATE COURT SHOULD BE ENCOURAGED TO
INCREASE ITS COORDINATION WITH THE THREE COMMUNITY \
MENTAL HEALTH CENTERS IN COLUMBUS IN SCREENING AND
DIVERTING INITIAL REQUESTS FOR JUDICIAL
HOSPITALIZATION APPLICATIONS.

RECOMMENDATION: SUFFICILENT FUNDING SHOULD BE PROVIDED FOR
MAINTAINING COMMUNITY MENTAL HEALTH CENTER
PRE-SCREENING OF POTENTIAL RESPONDENTS.

RECOMMENDATION: A PRE-SCREENING PROCEDURE, MODELED AFTER
THAT OF THE SQUTHWEST COMMUNITY MENTAL HEALTH CENTER,
SHOULD BE ADOPTED FOR USE THROUGHOUT FRANKLIN COUNTY,
IF NOT ALREADY DONE SO.

RECOMMENDATION: THE LEGAL AUTHORITY FOR THE COMMUNITY
MENTAL HEALTH CENTER PRE-SCREENING SHOULD BE CLARIFIED
BY COURT RULE.

RECOMMENDATION: THE EX PARTE REVIEW OF THE AFFIDAVIT AND
SUPPORTING DOCUMENTS AND THE DETERMINATION OF PROBABLE
CAUSE BY THE REFEREE BEFORE THE ISSUANCE OF A
TEMPORARY ORDER OF DETENTION SHOULD BE CONDUCTED MCRE
RIGOROUSLY.

RECOMMENDATION: RESPONDENTS' ATTORNEYS SHOULD HAVE READY
ACCESS TO PRE-SCREENING REPORTS.

RECOMMENDATION: THE COURT SHOULD EXPLORE THE POSSIBILITY

OF HAVING THE COMMUNITY MENTAL HEALTH CENTER
PRE-SCREENER ASSUME THE ROLE OF THE COURT'S EXAMINER.

xiv
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The practices in Columbus relating to the transportation of
respondents in civil commitment proceedings are generally in keeping with
the statutory requirement that every reasonable and appropriate effort
should be made to take persomns into custody in the least conspicuous
manner possible (5122.10). With minor exceptions, the procedures
employed by the team of sheriff's deputies on special assigmnment to the
Probate Court serve the interests of economy and efficiency. The manner
in which police take respondents into custody without prior judicial
approval was neither criticized nor praised by those we interviewed in
Columbus.

In our opinion, there are a number of minor deficiencies and
weaknesses in the custody and detention procedures in Columbus that are
worthy of note. We begin with the clothes that the sheriff's deputies
wear and the cars that they drive, when they arrive on the scene to take
custody of the respondent. To their credit the deputies interviewed
noted both the advantages and the disadvantages of the procedures of
using uniformed peace officers and marked police cruisers.

RECOMMENDATION: 1IN NON-EMERGENCY CASES, RESPONDENTS SHOULD
BE TAKEN INTO CUSTODY BY PEACE OFFICERS WEARING PLAIN
CLOTHES AND DRIVING UNMARKED VEHICLES, UNLESS THE
PEACE OFFICERS HAVE REASON TO BELIEVE THAT THE
AUTHORITY OF POLICE IDENTIFICATION IS NECESSARY TO
RESTRAIN A RESPONDENT. THE NECESSITY OF UNIFORMED
POLICE OFFICERS SHOULD BE CONVEYED BY THE DEPUTY CLERK
UPON ISSUANCE OF THE TEMPORARY ORDER OF DETENTION.

RECOMMENDATION: COLUMBUS POLICE OFFICERS SHOULD BE
ENCOURAGED TO TAKE OR REFER AS MANY ALLEGED MENTAL
HEALTH CASES AS POSSIBLE TO COMMUNITY MENTAL HEALTH
CENTERS INSTEAD OF CENTRAL OHIO PSYCHIATRIC HOSPITAL.

RECOMMENDATION: ADEQUATE TRAINING SHOULD BE MADE AVAILABLE
FOR PEACE OFFICERS IN FRANKLIN COUNTY ON: THE NATURE
AND MANIFESTATIONS OF MENTAL HEALTH DISORDERS, HOW TO
COMMUNICATE WITH AND HANDLE MENTALLY DISORDERED
INDIVIDUALS AND, IMPORTANTLY, COMMUNITY RESOURCES TO
WHICH MENTALLY ILL INDIVIDUALS MAY BE TAKEN OR
REFERRED.

Court officials, peace officers, mental health personnel,
attorneys, and referees in Columbus are extremely conscientious in
informing respondents of their rights. Respondents are notified of their
rights repeatedly from the time that they are taken into custody until
the Probable Cause Hearing. In general, the Columbus procedures for
notification of respondent's rights are exemplary and praiseworthy. In
this section, we mention only a few matters for general consideration and
make several specific recommendations for making what appears to be a
very good system even better.
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RECOMMENDATICN: 1IN ACCORDANCE WITH OHIO LAW AND COURT
RULES, SHERIFF'S DEPUTIES UPON TAKING A RESPONDENT
INTO CUSTODY SHOULD ORALLY INFORM THE RESPONDENT OF
HIS OR HER LEGAL RIGHTS, AS WELL AS PROVIDE A WRITTEN
STATEMENT OF THOSE RIGHTS.

RECOMMENDATION: WRITTEN STATEMENTS REGARDING LEGAL RIGHTS
AND PROTECTIONS SHOULD BE PROVIDED IN SIMPLE LANGUAGE.

RECOMMENDATION: PROCEDURES FOR THE NOTIFYING THE
RESPONDENT'S FAMILY SHOULD BE CLARIFIED AND
COORDINATED,

RECOMMENDATION: ATTORNEYS SHOULD NOTIFY RESPONDENTS OF THE
AVAILABILITY OF APPEAL, WRITS OF HABEAS CORPUS, AND
OTHER REMEDIES IN ADDITION TO VOLUNTARY ADMISSION.

Prehearing Matters After A Person Is Hospitalized

The strengths clearly outweigh the weaknesses of procedures in
the Columbus. involuntary civil commitment process, in the period after a
respondent is taken into custody and while he or she is in the hospital
awaiting a court hearing. Legal safeguards and protections afforded the
respondent are balanced with treatment considerations and interests of
economy and efficiency.

The treatment of respondents who are involuntarily hospitalized
before a judicial hearing is an issue that raises little controversy in
Columbus. In practice, most respondents are medicated and provided other
types of therapies shortly after they are admitted to the hospital.
Except for their legal status, and some of the hospital staff's
trepidations about that status and related liability threats, respondents
hospitalized on court order are treated essentially the same as any other
patients.

RECOMMENDATION: THE POLICIES OF CENTRAL OHIO PSYCHIATRIC
HOSPITAL AND PRIVATE MENTAL HEALTH FACILITIES
REGARDING APPROPRIATE TREATMENT OF RESPONDENTS
ADMITTED INTO EMERGENCY OR JUDICIAL HOSPITALIZATION
SHOULD BE CLARIFIED. THESE POLICIES SHOULD BE
INFORMED BOTH BY LEGAL OPINION REGARDING THE LIABILITY
OF TREATMENT PROVIDERS IMPLEMENTING THESE POLICIES,
AND BY MENTAL HEALTH PERSONNEL'S OPINION ABOUT THE
APPROPRIATENESS OF CRISIS TREATMENT. IT IS FURTHER
RECOMMENDED THAT THE OHIO DEPARTMENT OF MENTAL HEALTH
DRAFT AND THE OHIO LEGAL RIGHTS SERVICE REVIEW THESE
POLICIES.

RECOMMENDATION: UPON FIRST MEETING WITH THEIR CLIENTS,
RESPONDENTS' ATTORNEYS SHOULD FAMILIARIZE THEMSELVES
WITH THE TYPE OF PREHEARING TREATMENT GIVEN TO THE
RESPONDENT, ESPECIALLY WHEN THE TREATMENT CONSISTS OF
MEDICATION THAT IS LIKELY TO AFFECT THE RESPONDENT'S
DEMEANOR DURING THE PROBABLE CAUSE HEARING.
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Taken as a whole, the mental health examinations provided to
respondents before judicial hearings--prescreening, hospital examination
at the time of admission, examination by a court expert, and examination
by an independent expert-—constitute a significant strength in the
Columbus system. The protection that these examinatiouns provide against
improper involuntary hospitalization is substantial. The prescreening
examination is performed at the very early stages of the involuntary
civil commitment process and provides adequate opportunities for
diversion from compulsory hospitalization. Prompt and reliable
decision-making appears to be the rule rather than the exception. The
legislative intent in Ohio law for the provision of an independent
examination is adequately complied with in practice. Such independent
examination is provided for in the laws of many states but rarely occurs
in practice as it does in Columbus. Given the enormous influence that
examiners have in commitment cases, this automatic provision of an
independent examination is commendable both from the point of view of a
check on the validity of decisions regarding compulsory hospitalizations
and an increase in the confidence in diagnosis and appropriate treatment.

On the negative side, the examinations may be redundant and
their results underutilized. The prehearing examination process probably
could be better coordinated and be economized without lowering safeguards
against improper hospitalization.

RECOMMENDATION: THE PROBATE COURT SHOULD MAKE MUCH GREATER
USE OF THE INFORMATION THAT IS ACQUIRED IN THE
PRESCREENING EXAMINATION BY THE COMMUNITY MENTAL
HEALTH CENTER, THE EXAMINATION UPON HOSPITAL
ADMISSION, AND THE EXAMINATIONS BY THE COURT AND
INDEPENDENT EXPERT.

RECOMMENDATION: ONCE THE INTEREST OF CHECKING THE VALIDITY
AND RELIABILITY OF COMMITMENT DECISIONS IS SATISFIED,
THE COURT SHOULD COORDINATE AND COMPILE THE RESULIS OF
THE VARIOUS PREHEARING EXAMINATIONS, IN THE BEST
INTERESTS OF THE RESPONDENT'S TREATMENT, BY MAKING
THESE RESULTS AVAILABLE TO THE HOSPITAL TREATMENT TEAM.

RECOMMENDATION: 1IN THE INTERESTS OF ECONOMY AND
EFFICIENCY, THE COURT SHOULD GIVE STRONG CONSIDERATION
TO COMBINING THE PRESCREENING EXAMINATION AND THE
EXAMINATION CONDUCTED BY THE COURT EXPERT, THEREBY
ELIMINATING THE REQUIREMENT OF ONE OF THESE
EXAMINATIONS.

RECOMMENDATION: EXAMINERS SHOULD BE REQUIRED TO COMPLETE
THEIR EXAMINATION SUFFICIENTLY IN ADVANCE OF JUDICIAL
HEARINGS TO ALLOW COUNSEL ADEQUATE TIME TO CONSIDER
THE RESULTS OF THE EXAMINATION IN PREPARING THE CASE
FOR JUDICIAL HEARING.

RECOMMENDATION: THE COURTS SHOULD URGE EXAMINERS TO TAKE

'TIME AND CARE TO EXPLAIN TO EVERY RESPONDENT THE
NATURE AND PURPOSE OF THE EXAMINATION, ITS PLACE IN
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THE COMMITMENT PROCESS, AND THE LIKELY CONSEQUENCES OF
THE EXAMINATION.

RECOMMENDATION: EXAMINERS WHO PREPARE WRITTEN CERTIFICATES
OR REPORTS SHOULD BE REQUIRED TO INCLUDE IN THOSE
REPORTS STATEMENTS INDICATING WHAT PSYCHIATRIC RECORDS
AND OTHER EXAMINERS' OPINIONS THEY CONSULTED BEFORE
EXAMINING THE RESPONDENT AND PREPARING THEIR
CERTIFICATES AND REPORTS. THEY SHOULD INDICATE, IF
POSSIBLE, WHICH OF THEIR CONCLUSIONS DEPENDS
SUBSTANTIALLY ON THEIR OWN OBSERVATIONS AND THOSE
WHICH PRIMARILY ECHO OR REINFORCE PRIOR CONCLUSIONS
MADE BY OTHERS.

Notwithstanding the difficult issues of chronically ill persons
who are in and out of the '"revolving door" of the hospital and the
related difficulty of deciding whether a respondent possesses the mental
capacity to decide to become a voluntary patient, the procedure of
allowing respoundents to request voluntary status in the hospital is a
definite strength in the Columbus system. It makes it possible for
respondents to avoid the stigma of involuntary commitment and prevent the
record of a commitment hearing from becoming part of the public record.
Further, it seems in the interest of economy to have the majority of
respondents enter the mental health system on a voluntary basis, thereby
eliminating the need for judicial resources and attorneys.

Two recommendations are made below which may alleviate, but not
eliminate, the "revolving door" problem caused by the repeated three-day
letter requests for voluntary admissions, and the problem of ascertaining
the willingness and competency of respondents to elect voluntary
admissions.

RECOMMENDATION: ATTORNEYS FOR RESPONDENTS SHOULD BE
ENCOURAGED TO ASCERTAIN AND DETERMINE TO THEIR
SATISFACTION THAT RESPONDENTS WHO HAVE APPLIED FOR
VOLUNTARY ADMISSION TO THE HOSPITAL HAVE DONE SO
WILLINGLY AND WITH SOME UNDERSTANDING.

RECOMMENDATION: ONLY ONE THREE-DAY LETTER REQUESTING
RELEASE, FOLLOWING A CONVERSION FROM INVOLUNTARY
HOSPITALIZATION TO VOLUNTARY HOSPITALIZATION MAY BE
FILED BEFORE A JUDICIAL HEARING, AND ONE EACH BETWEEN
ADJUDICATION OF INVOLUNTARY CIVIL COMMITMENT AT A FULL
HEARING AND SUBSEQUENT REHEARINGS.

The broad powers to release a respondent, in effect at any time,
is clearly a strength in the Columbus involuntary civil commitment system
from the standpoint of safeguarding against improper hospitalization. On
the other hand, one could argue that if prehearing procedures were
conducted properly--i.e., filing of an affidavit, screening,
investigation, and ex parte judicial review—~the immediate release of a
person once he has been taken into custody and transported to the
hospital seems senseless, at least from the standpoint of economy and
efficiency. As the legal and mental health communities become less
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concerned with improper compulsory hospitalization and more concerned
with the premature release of persons from the hospital who may have no
treatment alternatives, discharge and release policies may have to be
reviewed. Bed space, resource allocation, and other fiscal concerns may
become paramount, if they are not already so.

RECOMMENDATION: HOSPITAL FACILITIES SHOULD BE ENCOURAGED
BY THE COURT TO COMMUNICATE CLEARLY TO THE COURT THEIR
PREHEARING DISCHARGE POLICIES.

RECOMMENDATION: THE COURT SHOULD PREPARE ITSELF FOR A
CHANGE IN PUBLIC SENTIMENT AND CHANGES IN THE LEGAL
AND MENTAL HEALTH CULTURE DEMANDING A SHIFT IN
ADVOCACY FROM THE RESPONDENT TO THE AFFIANT.

Counsel

The provision and prompt availability of legal representation
for persons involuntarily hospitalized in Columbus is a strength in the
commitment process, protecting the respondent from wrongful
hospitalization for more than a few days. As a group, court appointed
attorneys in Columbus advocate conscientiously, at least initially, for
responents' expressed wishes. Given the extensive pre-screening and
diversion of persons for whom compulsory hospitalization is deemed
inappropriate, attorneys in Columbus have assumed roles and attitudes in
their representation of respondents that appears effective, though not
without room for improvement.

The short period of time available for preparation of a case
before a probable cause hearing balances the respondent's right to a
quick judicial review and his or her counsel's needs in the preparation
of a competent defense. On short notice, access to information relevant
to the case is often unavailable to attorneys. Yet, no charges of gross
inadequacies of legal counsel provided to respondents were encountered in
our study. With minor adjustments and improvements, legal assistance
provided to respondents in commitment in Columbus seems deserving of
praise, in our opinion.

Although the vast majority of courts throughout the country
recognize a constitutional right to counsel in involuntary civil
commitment proceedings, the Ohio law is laudable by guaranteeing this
right to its citizens. As a group, attorneys for respondents in Columbus
seem to have found a comfortable middle ground in their roles somewhere
between the extremes of guardian ad litem and zealous advocate. The
system works smoothly; we encountered no indications that the role
assumed by the attorneys engendered even isolated cases of improper
compulsory hospitalization. We found the attorneys' doubt about and
questioning of their own roles in the commitment process to be a healthy
attitude.

Without exception, attorneys in Columbus seem to assume the role
of advocate for release of the respondent in the initial stages of the
proceedings. That is, in the absence of contrary information they assume
that immediate release of the respondent is the desired goal toward which
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their representation is aimed. With increased information about a case,
however, they may relax their advocacy, as in a case, for example, in
which the independent examiner is of the opinion that the respondent is
in definite need of immediate compulsory hospitalization. Given that the
Columbus system includes an active screening and diversion of respondents
before a judicial hearing and a strong adversarial process thereafter,
this seemingly prevailing role of strong~advocate-first, then
guardian—advisor—later may be the best possible role for attorneys in
Columbus.

RECOMMENDATION: THE COURT IS ENCOURAGED TO COMMUNICATE,
WITH THE ADVICE OF THE LEGAL AND MENTAL HEALTH
COMMUNITIES, THE PREFERRED ROLE FOR RESPONDENT'S
COUNSEL, ESPECIALLY TO NEWLY APPOINTED ATTORNEYS.

The methods of appointment and retention of counsel to represent
respondents in involuntary civil commitment proceedings in Columbus are
effective. The court-appointed attorneys generally are a comscientious
and informed group who provide competent legal representation to
respondents. The promptness of appointment of counsel, allowing for a
timely (although admittedly short) preparation for a defense, is a
significant strength in the Columbus civil commitment process. Finally,
fee schedules for attorneys appear reasonable and fair given the (1)
rotating basis of appointment, (2) the fact that the great majority of
respondents are located in one place (Central Ohio Psychiatric Hospital)
allowing attorneys expedient access to their clients, (3) the fact that
hearings are scheduled reliably on specific predetermined dates, and (4)
that several cases are heard at once.

Although the method of appointing attorneys to represent
respondents has proved effective in Columbus, the success of the method
depends largely upon the individual entrusted with the responsibility of
selecting attormeys for court appointment, namely the Franklin County
Probate Judge. The following two recommendations concern review of the
appointment methods and their results.

RECOMMENDATION: THE PROBATE COURT IS ENCOURAGED TO
ASSEMBLE A COMMITTEE OF REPRESENTATIVES FROM THE LOCAL
BAR AND MENTAL HEALTH COMMUNITY TO REVIEW AND PROVIDE
ADVICE ABOUT THE APPOINTMENT OF ATTORNEYS TO REPRESENT
RESPONDENTS IN INVOLUNTARY CIVIL COMMITMENT
PROCEEDINGS .

RECOMMENDATION: THE REVIEW COMMITTEE SHOULD PERIODICALLY
MONITOR THE LIST OF COURT APPOINTED ATTORNEYS AND
ASSIST THE PROBATE COURT IN EVALUATING COMPLAINTS OF
INCOMPETENCE AGAINST ATTORNEYS ON THE LIST AND IN
DEVELOPING GUIDELINES FOR THE REMOVAL OF ATTORNEYS
FROM THE LIST.

Compared to the legal representation provided to respondents in
other jurisdictions, and in consideration of the small amount of time
available for preparation of cases before judicial hearing, legal counsel
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of respondents in Columbus, in our opinion, ranges from satisfactory to
very good. Based upon our observations of attorneys during hearings and
interviews, it appears that the court-appointed attorneys go about their
duties and respomsibilities conscientiously. A strength in the
representation of respondents in Columbus is the practice of interviewing
respondents before the Probable Cause Hearing, whenever possible. Due in
part to the short period of time available to attorneys to prepare their
cases, however, a weakness in the system is the inability and failure of
attorneys to avail themselves of valuable information from pre-screemners,
court and independent experts, hospital staff, and other potential
witnesses.

RECOMMENDATION: THE RESULTS OF THE PRE-SCREENING
INVESTIGATION AND MENTAL HEALTH EXAMINATIONS SHOULD BE
PROVIDED TO RESPONDENT'S COUNSEL ALONG WITH A COPY OF
THE AFFIDAVIT, AND OTHERWISE BE MADE READILY
ACCESSIBLE TO COUNSEL IF NOT PRESENTED TO HIM OR HER
IN WRITING.

RECOMMENDATION: WRITTEN STATEMENTS DESCRIBING THE RESULTS
OF THE MENTAL HEALTH EXAMINATIONS CONDUCTED BY THE
COURT AND INDEPENDENT EXPERTS SHOULD BE MADE AVAILABLE
ROUTINELY TO THE RESPONDENT'S COUNSEL AND THE STATE'S
ATTORNEY. ALTERNATIVELY, THE PROBATE COURT SHOULD
REQUIRE THAT INDEPENDENT AND COURT EXAMINERS
COMMUNICATE THE RESULTS OF EXAMINATIONS BY TELEPHONE
AT LEAST 24 HOURS BEFORE HEARINGS.

RECOMMENDATION: CENTRAL OHIO PSYCHIATRIC HOSPITAL AND THE
PRIVATE HOSIPTALS IN COLUMBUS SHOULD BE ENCOURAGED BY
THE PROBATE COURT TO MAKE CONSISTENT THEIR POLICIES
REGARDING RESPONDENT'S COUNSEL'S ACCESS TO RELEVANT
HOSPITAL RECORDS.

RECOMMENDATION: GIVEN THE INFREQUENT INVOLVEMENT OF
COURT-APPOINTED ATTORNEYS IN APPEALS OF INVOLUNTARY
CIVIL COMMITMENTS, AND THE OTHERWISE FEW OPPORTUNITIES
FOR ATTORNEYS IN COLUMBUS TO REVIEW THE LEGAL AND
SOCIAL CONSEQUENCES OF THEIR REPRESENTATION IN
COLUMBUS, A CONTINUING EDUCATION PROGRAM FOR
COURT-APPOINTED ATTORNEYS SHOULD BE INSTITUTED AND
IMPLEMENTED.

Hearings

Ohio law provides the individual sought to be involuntarily
committed with opportunities to test the allegation in the affidavit and
the validity of protracted compulsory hospitalizatiom in three separate
Probate Court hearings: probable cause, full, and continued commitment
hearings. Probable cause hearings are held only upon request of the
respondent or his or her counsel (5122.141); however, they are held
automatically three days after the filing of an affidavit as a matter of
practice in Columbus. Probable cause hearings tend to be less formal
than full hearings, and Ohio's Rules of Civil Procedure are not strictly

XxX1



adhered to in probable cause hearings as a matter of law (5122.141,
5122.06). Also, the burden of proof in these initial judicial hearings
is "“probable cause," instead of the '"clear and convincing' evidence
required at the full hearings. Representation of the State's case during
probable cause hearings need not be by an attorney according to Ohio law
(5122.06), and, in Columbus, is usually a hospital social worker.
Otherwise, as omne attorney put it, the probable cause hearings in
Columbus are "carbon copies'" of the full hearings.

Full hearings are conducted in a manner consistent with due
process of law and the Ohio Rules of Civil Procedure (5122.15). Full
hearings must be held sometime between the thirtieth and forty-fifth day
after the initial detention of the respondent unless a probable cause
hearing was held in this period of time, in which case full hearings must
be held within ten days from the probable cause hearing (5122.141). The
rule of practice in Columbus is for full hearings to be held within ten
days of the probable cause hearing, which always is held within three
days of the filing of an affidavit. Continuances are infrequent.

If there has been no disposition of the case after ninety days
of involuntary civil commitment of the respondent, either by discharge or
a conversion to voluntary hospitalization, a judicial review hearing of
continued commitment is held as a matter of law and practice in Columbus
(5122.15). 1f the outcome of the review hearing is continued commitment,
review hearings are mandatory every two years thereafter or they may be
requested by a respondent every 180 days (5122.15). Only the probable
cause hearing and the full hearing will be considered in this chapter.
The continued commitment review hearing will be discussed in Chapter
VII.

The provision of court hearings conducted in accordance with due
process of law and the Rules of Civil Procedure is a very significant
feature of the Columbus civil commitment system. The actors in the
system appear to function fairly, effectively, and efficiently within
that system. In our opinion, the Probate Court deserves praise for
erecting in practice the procedural and substantive safeguards in Ohio
law to protect respondents during hearings. If the system has
significant deficiencies, they are due to emphasis of safeguards for the
respondent to the detriment of economy and efficiency. Most of our
recommendations for improvements are aimed at balancing the interest of
the respondent in adequate judicial review and the interest of efficiency
and econocmy.

The vast majority of those we interviewed in Columbus felt that
the practice in Franklin County of providing automatic probable cause
hearings to all respondents in involuntary civil commitment proceedings
did not sufficiently serve the liberty interests of respondents to
outweigh the interests of efficiency and economy. With a change in the
timing of the full hearing, a strengthening of the prescreening
procedures, a meaningful investigation and review of the affidavit, and
an allowance for the expungement of records upon dismissal of the case at
full hearing, the automatic conduct of a probable cause hearing in every
commitment case is unwarranted.
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RECOMMENDATION: THE PRACTICE OF PROVIDING AUTOMATIC
PROBABLE CAUSE HEARINGS IN FRANKLIN COUNTY SHOULD BE
ELIMINATED.

RECOMMENDATION: FULL HEARINGS IN INVOLUNTARY CIVIL
COMMITMENT PROCEEDINGS IN FRANKLIN COUNTY SHOULD BE
HELD WITHIN FIVE DAYS OF THE FILING OF AN AFFIDAVIT.

RECOMMENDATION: PROCEDURES FOR PRESCREENING AND DIVERSION
BY THE COMMUNITY MENTAL HEALTH CENTERS, INVESTIGATION
OF THE AFFIDAVIT, REVIEW BY, AND THE EX PARTE
DETERMINATION OF PROBABLE CAUSE BY THE REFEREE SHOULD
BE ENHANCED AND STRENGTHENED.

RECOMMENDATION: THE EXPUNGEMENT OF ALL RECORDS OF
INVOLUNTARY CIVIL COMMITMENT PROCEEDINGS SHOULD BE
MADE POSSIBLE, UPON ORDER OF THE COURT, WHEN A
RESPONDENT 1S DISCHARGED AT A FULL HEARING.

The timeliness, adversarial nature, and strict adherence to due
process of law and the Rules of Civil Procedure are very strong features
of the law and practice of the involuntary civil commitment in Columbus.
The use of rules of evidence in civil procedure ensure that the hearings
will be held in an orderly fashion and that the rights of respondents
will be carefully protected. The considerations for improvements of the
nature and conduct of full hearings in Columbus suggested below should

not detract from our judgment that the manner in which hearings are
conducted in Columbus is exemplary.

RECOMMENDATION: THE PROBATE COURT SHOULD SEEK FUNDS TO

RENOVATE THE COURTROOM IN CENTRAL OHIO PSYCHIATRIC
HOSPITAL.

RECOMMENDATION: REFEREES ARE ENCOURAGED TO BE CONTINUALLY
VIGILANT ABOUT MAINTAINING COURTROOM DECORUM.

RECOMMENDATION: THE PROBATE COURT SHOULD ENCOURAGE A CLOSE
TRACKING OF STATUTORY CRITERIA AND REQUIREMENTS DURING
THE HEARINGS.

RECOMMENDATION: THE PROBATE COURT, IN COLLABORATION WITH
THE COMMUNITY MENTAL HEALTH SYSTEM IN COLUMBUS, SHOULD
DEVELOP AND KEEP CURRENT INFORMATION ABOUT PROGRAMS IN
THE COMMUNITY THAT MIGHT BE APPROPRIATE AND AVAILABLE
AS LESS RESTRICTIVE ALTERNATIVES TO INVOLUNTARY
COMMITMENT. IT SHOULD BE THE RESPONSIBILITY OF THE
RESPONDENT'S COUNSEL AND THE PROBATE COURT TO BE
FAMILIAR WITH THIS INFORMATION AND USE IT TO IDENTIFY
THE LEAST RESTRICTIVE TREATMENT OPTION THAT IS
APPROPRIATE AND AVAILABLE FOR RESPONDENTS.

RECOMMMENDATION: MORE ATTENTION TO AND CONSIDERATION OF

"TREATMENT PLANS AND LESS RESTRICTIVE TREATMENT
ALTERNATIVES TO FORCED HOSPITALIZATION SHOULD BE GIVEN
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DURING INVOLUNTARY CIVIL COMMITMENT HEARINGS IN
COLUMBUS .

A significant strength of the iavoluntary civil commitment
system in Columbus is the conduct of adversarial hearings. The roles of
the referee, state's attorney, examiners and other witnesses in the
proceedings are generally well executed within this adversarial
framework. Also, from the point of view of legal protections, the
respondent's presence at hearings in Columbus is a strong feature.
Respondents have the opportunity to hear all allegations made about them
and are able to assist in their defense to the maximum extent possible.
Additionally, the referee always is able to observe the respondent and
need not rely solely on the testimony of witnesses and the statements
from counsel about the mental condition of the respondent. On the other
hand, it can be argued that respondents may suffer emotional and mental
damage by the experience of listening to relatives, friends, and doctors
testifying about them. Families fear that respondents' relatiounship with
them will suffer as a result of the courtroom experience. Also, as noted
earlier, treating physicians believe that their testimony in the presence
of the respondent can significantly interfere with their ability to
establish a therapeutic relationship with him or her. On balance,
however, it is our judgment that the presence of the respondent at
hearings, given his or her counsel's good advice, tends to be a mark in
favor of the Columbus system.

The assignment of several referees to civil commitment cases omn
a rotating basis is also a praiseworthy feature of the citys' commitment
system. Our interviews with several of the referees and our observatious
of them during hearings revealed a remarkably competent, conscientious,
and fair-minded group of attormeys. They all appear to approach their
part-time job presiding at involumtary civil commitment proceedings with
thoughtfulness, intelligence, and enthusiasm.

The following recommendation regarding the State Attoruney's
function in hearings is made to coincide with earlier recommendatioms for
the abolition of the Probable Cause hearings.

RECOMMENDATION: AN ATTORNEY, DESIGNATED BY THE STATE'S
ATTORNEY, SHOULD REPRESENT THE STATE IN ALL CIVIL
COMMITMENT PROCEEDINGS.

In our opinion, given the adversarial nature of the civil
commitment proceedings in Columbus, a social worker representing the case
for hospitalization at a probable cause hearing is an anomaly that
detracts from the strength of the Columbus system—-namely, the
adversarial nature of the proceedings. Insofar as the social worker
serves the role of an ersatz attoruey, both the appearance and conduct of
the hearing are less than adversarial. In our opiniom, the aims of
economy or informality, if those were the aims of imserting a social
worker into the proceedings, are better achieved in other ways.

Judicial Considerations After the Hearing

The courts' concern for individuals involuntarily confined to
mental health facilities does not end with judicial commitment hearings.
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Except for requests for the expungment of all records of the proceedings,
for those respondents whose cases are dismissed at the completion of the
judicial hearing, the courts' involvement ceases. For those respoundents
who are involuntarily committed, however, the court continues to be
involved in reviewing contested commitments in mandatory periodic
hearings, appeal from a commitment order, petitioms for writs of habeas
corpus, and review of institutional practices, especially questions
concerning patients' rights.

Mandatory review hearings conducted in accordance with due
process of law are a positive feature of the Columbus involuntary civil
commitment system. However, given the rarity of appeals from a
commitment order, petitioms for writs of habeas corpus, and other legal
remedies, the lack of judicial review and oversight is, arguably, a
weakness in the system.

From the standpoint of economy and efficiency, the discharge of
respondents' attorneys from responsibilities in continued representatiomn
of cases following the judicial hearing may have considerable merit.

From the standpoint of protection of the respondents' rights, however,
this procedure can be critized for, at the least, causing a discontinuity
in a respondent's legal representation in civil commitment proceedings,
and, at the worst, placing the respondent at a distinct disadvantage in
seeking legal remedies for protracted commitment. One solutiom to the
problem, of course, is to require that respondents' attorneys remain
responsible for a respondent's legal representation during the commitment
period. However, this requirement may prove cumbersome from an
administrative point of view. Further, in other jurisdictioms (e.g.,
parts of North Carolina) where such continued representatiom is a matter
of law, compliance is minimal, i.e., counsel never maintain contact with
their clients after commitment. However, the practice whereby an
attorney is discharged from his or her responsibility to a respondent
upon completion of the hearing and the respondent literally leaves the
courtroom not to see that attormey again is, in our opiniom, an anomaly
in an otherwise strong system.

RECOMMENDATION: UPON THE COMPLETION OF A JUDICIAL HEARING
AND A FINAL ORDER OF COMMITMENT, COUNSEL FOR THE
RESPONDENT SHOULD NOT BE DISCHARGED FROM
RESPONSIBILITIES FOR RESPONDENT'S REPRESENTATION UNTIL
ALL AVAILABLE REMEDIES AND OPTIONS FOR RELEASE OR LESS
RESTRICTIVE ALTERNATIVES ARE CLEARLY AND CAREFULLY
EXPLAINED TO THE RESPONDENT. FURTHER, COUNSEL FOR THE
RESPONDENT SHOULD NOT BE RELEASED FROM HIS OR HER
RESPONSIBILITIES FOR THE RESPONDENT'S REPRESENTATION
UNTIL HE OR SHE HAS PERSONALLY COMMUNICATED THE
PARTICULARS OF THE CASE TO THE OHIO LEGAL RIGHTS
SERVICE AND THE HOSPITAL ADVOCATE.

RECOMMENDATION: A DETAILED WRITTEN REPORT, AS REQUIRED IN
SECTION 5122.15(H) OF THE REVISED CODE, SHOULD BE
FILED BY THE HOSPITAL AND MADE AVAILABLE TO THE
RESPONDENT'S COUNSEL AT LEAST THREE DAYS BEFORE A
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REVIEW HEARING. FURTHER, RESPONDENT'S COUNSEL SHOULD
BE ENCOURAGED TO SUBPOENA MEMBERS OF THE TREATMENT
TEAM TO TESTIFY AT REVIEW HEARINGS.

RECOMMENDATION: THE PROBATE COURT IS ENCOURAGED TO DEVELOP
ONE OR MORE TRAINING SESSIONS FOR REFEREES AND
ATTORNEYS ON THE RIGHT TO AND PROCEDURES FOR APPEAL OF
COMMITMENT ORDERS. THE PROBATE CCURT IS FURTHER
ENCOURAGED TO SEEK THE ASSISTANCE OF THE OHIO LEGAL
RIGHTS SERVICE IN DEVELOPING AND COORDINATING THESE
TRAINING SESSIONS.
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CHAPTER 1

INTRODUCTION

A. OVERVIEW OF REPORT

, This report is based on a study of the process of involuntary
civil commitment in Columbus, Ohio. It is introduced in this chapter by
an explanation of how the study was done, what its limitations are, and
how certain terms are used in this report. That explanation is followed
by a summary of the procedures in the commitment system as they existed
in Columbus at this writing.

The Nature of the Study

This descriptive analysis of the practice and law for treating
the mentally ill in Columbus focuses primarily on involuntary .
hospitalization and treatment. The bases for the analysis are the Ohio
statute and relevant case law, professional literature in law and mental
health, and, especially, interviews with people who work in this system
and observations of the system at work.

Many references are made to Ohio's involuntary commitment
statute, Ohio Rev. Code Ann. Sectiom 5122 (see Appendix B). But this
report is not intended as a law review. It is aimed primarily at an
audience of practitioners—-—judges, referees, attorneys, court employees,
mental health personnel and others involved in the involuntary civil
commitment process in Chio. Conclusions and recommendatins contained in
the report are directed at court action, not legal tactics for defenmse
attorneys or legal reform. Reference is made to statute to help explain
why and how the system works as it does in Chicago. Interpretations of
statute presented in this report should not be taken as authoritative,
whether presented as the interpretations of these researchers or of
people in the field.

Neither is this report to be taken as a scholarly analysis of
issues in mental health and the law. It contains no citatioms to
professional literature, although an enormous literature exists that is
relevant to this work. Scholarly works abound on mental health law and
civil commitments, including some produced by the staff of this project.
To cite professional literature as it relates to the manifold aspects of
this report would have been an enormous task and would have increased the
bulk of this report significantly. We thus chose not to cite these
works, leaving scholarly analyses to other reports. Our obvious debt to
the scholarly work of others in this field is readily acknowledged,
however, and will be easy to identify in the pages that follow. We make
no pretense that the philosophical and technical ideas raised in this
volume are original, and we apologize in advance to the numerous authors
to whom we fail to give direct credit.

Then what is this report? This report describes how informed
people, who work with civil commitment in the City of -Columbus, perceive
the system to work and how we perceived it during our field work. It is
a report of what those involved in the system do, what they feel about
it, and what they have suggested about other ways it might be done.
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While we do not c¢laim to present authoritative knowledge either about the
law or scholarly thought in this area, we do claim to be presenting an
accurate and representative report of the opinions and practices of the
people who are central to the Columbus system for civil commitment.

All that we know about the system is what we have been told by
the people in Columbus, supplemented by the professiomal literature and a
limited number of persomal observations of practice in Columbus. When it
is reported that certain events occur in Columbus, it should be
understood that this means we were told that those events occur, or that
we observed them occur. If specific sources of information are not
cited, it can be assumed that this information was reported to these
researchers by virtually all those who were interviewed and observed. If
information came only from certain sources, or if it differed from
information from other sources, then the specific source of the
information is reported. All sources are reported as generic categories
of people, such as referees, attorneys, mental health professionals, and
so on. Specific names are not used. We have attempted to maintain
confidentiality of the information that was provided to us. Names were
removed from all data so that particular individuals could not be
associated unambiguously with particular bits of information provided to
us.

Appendix C is a copy of the data-collection guides used to
collect information in Columbus. Also included in those materials is a
statement of research ethics and confidentiality, which directed this
work. A complete set of field notes, with names of people removed, can
be obtained from the National Center for State Courts.

This report is organized roughly chronologically, proceeding
from prehearing matters, through the hearing, to posthearing matters. A
separate section concerns the respondent's counsel, who usually comes
into the picture after a person has been taken into custody but before a
hearing. This organization also is followed, more or less, in the
statutory analysis contained in Appendix B. While another means of
organizing these materials might arguably have been more effective, this
general organization scheme is used in order to provide maximum
comparability between this report and companion volumes describing
involuntary civil commitment in other cities.

The report and its recommendations have been reviewed by many
people in Columbus. Nevertheless, the final responsibility for its
contents rests with the staff of this project. The Acknowledgments (pp.
vii-x) identify individuals who served this project in the capacity of
advisors and data sources. Either through interviews or our observations
of their activities, they are the source of all our practical knowledge
about the Columbus system. They also were given the opportunity to
review the report before its final release, to detect and correct errors,
and to suggest revisions in the recommendations. No topic of this
complexity can generate a perfect unanimity of opinion, however.
Differences in perceptions are acknowledged as much as possible. When
conclusions or recommendations had to be fixed in one directiom or
another, though, the final decisions were made by project staff and it is
they who must be accountable for whatever degree of wisdom or folly was
thereby created.
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Limitations and Focus of this Report

Every research effort has its limitations. Those reflected in
this report are acknowledged in order that the conclusions in the report
are not generalized to situations to which they do not apply.

This report applies only to the process of civil commitment in
Franklin County, Ohio and primarily the City of Columbus. It is not
meant to apply to any other parts of the State of Ohio. Some parts of
the information certainly will generalize beyond the City; but
generalizations to other areas must be made by the reader as fortuitous
and serendipitous offshoots of this work, not as the intention of these
researchers. Other products coming from this research project will
establish some general guidelines that might be applied nationwide.

The data for this report were gathered primarily during October
1981. The final report was released in 'review draft" form in February,
1982. The report is accurate as of that time. In performing policy
analysis and making recommendations for change, one implicitly hopes that
the report soon will be out of date. It seems that the longer a
situation remains unchanged, the longer the report remains accurate and
the greater the evidence that it had no impact.

The report relates only to allegedly or actually mentally ill
adults of Columbus who are in the civil system of law. It is not meant
to be accurate with reference to prisoners, minors, mentally retarded or
developmentally disabled persoms, or 'sexual offenders" who are alleged
to be mentally ill. Some of this report has obvious relevance to these
special populations of people. Those populations also are subject to
special considerations, however, that seriously qualify this report's
applicability to them.

Perspective

It is impossible to consider the system for the involuntary
treatment of the mentally ill without getting caught up in differences of
opinion and conflicting attitudes about mental illness and society's
proper response and responsibility. A mental health system will be
appreciated to the extent that it can accomplish two fundamental
objectives. Some people value a system that can provide easily for the
treatment of mentally i1l individuals because of the obvious need and
society's responsibility to respond to the need, even if treatment must
be coerced. Other people, though, value a mental health system to the
extent that it can protect individuals from hospitalization or treatment
being thrust upon them involuntarily. For ease of reference, we will
refer to the first of these perspectives as the "helping attitude" and
the second of these as the "liberty attitude."

This report will attempt to represent the helping attitude and
the liberty attitude in equal strength. It is safe to say, however, that
most people tend to favor one or the other more strongly. Equally true,
the attitude that prevails is influenced strongly by the circumstances
inherent in any particular mental health case.



Some people hold these attitudes in the extreme. Those who are
strongly biased toward the helping attitude may contend that mental
illness is, per se, sufficient reason to treat an individual against his
or her will because that person's capacity for voluntary and intelligent
decisionmaking is necessarily impaired. This is not to say that people
who subscribe firmly to the helping attitude propound the elimination of
all individual rights, however. They may maintain a strong orientation
toward respecting patients, minimizing unnecessary restrictions,
providing humane and adequate care, and so on. On the other extreme,
those who hold the liberty attitude may contend that mental illness
really does not exist. They view people as having wide ranges of
behavior to which society must accommodate without interference. Such
people, however, agree that behavior harmful to others is obviously cause
for concern; but they argue it should be handled through the criminal,
rather than the civil, justice system.

Try as one may to balance the helping attitude and the liberty
attitude, many situatiomns arise in civil commitment procedures that bring
these two attitudes into sharp conflict. While the objectives of helping
people and protecting freedom are not necessarily contradictory, decision
points arise where the two attitudes may compel contradictory ways to
proceed. Differences in opinion about what decisions may be "good" or
"bad," "right" or "wrong,'" stem from a fundamental disagreement about
system objectives as seen in the context of the two contrasting points of
view. Disagreements about the value of a civil commitment system
frequently can be understood by reference to these differing attitudinal
perspectives. The best system will find ways to accommodate both
interests; but conflicts between them are admittedly impossible to avoid
and occasionally will force a choice between one or the other.

Consistent with the National Center for State Court's
functioning as an extemsion of the state court systems, i.e., working on
their behalf and responsive to their priorities, the Institute has taken
on amicus curiae, library resource, and technical assistance roles
vis=a-vis the courts and their allied agencies (e.g., court clinics,
public defender offices, mental health centers, law enforcement agencies,
diversion programs, probation and parole departments, community
corrections programs, etc.). Our perspective is probably close to that
of the courts that are faced with difficult practical problems. We do
not argue that this perspective is necessarily neutral, but do feel very
strongly that the emphasis is squarely on the ‘improvement of everyday
practices in the entire involuntary civil commitment system, practices
which are often incongruent with state statutes and mental health-law
theory, and practices that must, in our view, reflect the best intents of
existing law.

The commitment of an individual to an institution against his or
her will is an event that brings into conflict some of our most strongly
held values. Our aim in conducting studies of involuntary civil
commitment procedures throughout the country is to look objectively at
the specific procedures of involuntary civil commitment and help the
courts and allied agencies strike an all-important and very difficult
balance. This balancing act is nothing new to courts, but it involves
weighing (1) the private, individual interests (e.g., liberty) that are
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affected by a particular procedure or official action; (2) the
community's interest in the treatment of allegedly helpless and mentally
disturbed individuals; (3) the community's interest in protecting itself
from those persons thought to be dangerous; and, (4) increasingly in
these days of an austere economy and strained state resources, the
interests of the court in not imposing undue fiscal and administrative
burdens on the mental health-justice system. The judge, in the courtroom
as the trier of fact, and outside of the courtroom as the administrator
of a unit within a complex interorganizational network comprising the
mental health—-justice system, must make decisions within the context of
(1) an ever-shifting array of legal requirements, (2) resource
allocations which come from different sources than the justice system,
and, (3) a clientele that comes from a part of this interorganizational
network governed by regulations, policies, and resources which overlap
with and differ from those of the court. Although we clearly look at
other "actors" in the involuntary civil commitment system, our emphasis
is clearly on the judge and on ccurt action as it affects the entire
involuntary civil commitment process.

In the final analysis, the decision between liberty and state
intervention in the lives of allegedly mentally disturbed persons may be
based more on values and morals than on facts and logic, and entail
judgments that probably need to be made by the public and legislators.
Unfortunately, those people in the mental health-justice system charged
with the responsibility of deciding between forced hospitalization and
freedom in individual cases do not have the luxury of waiting for such
ultimate judgments to be made. Decisions are being made today and will
continue to be made even in the absence of final judgments about the
state's justification for coercive hospitalization, right to treatment,
right to refuse treatment, prompt judicial review of initial detainment,
etc. Our aim is to help those individuals who must make these difficult
decisions everyday. In brief, ours is a perspective that tends to shy
from ultimate questions, preferring instead to focus on everyday
practice; it emphasizes court action that necessarily needs to strike a
balance between competing interests; and, finally, it is one that
probably reflects a little bit of impatience with ultimate questions. As
one philosopher has quipped, philosophic problems are raised, and
philosophic speculation seems to be abundant at times which do not
possess the logical and practical means to solve those problems.

Terminology

Some terms that deserve special comment are used throughout this
report. These comments are noted here and will not be repeated as the
terms are used.

The most important term is the word "commitment" and its various
forms and derivatives. The current vogue is not to use this word because
of its strong negative connotations. In its place, most people are using
the term "hospitalization." We have chosen, though, to use "commitment"
in this report for two reasoms. First, it is a term that is commonly
used in speech, readily recognized, and well understood. Second, in Ohio
and several other states, commitment and hospitalization are not
synonymous. Hospitalization is merely one form that an order of
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commitment may take. Commitment is more nearly synonymous with
"court-ordered treatment," but this is not accurate either in a system
such as Ohio's in which a patient, though committed, still retains the
right to refuse treatment. While the term 'court-ordered'" might be a
good substitute term for "committed" in Ohio, statutes in other states
make it possible for people to be committed without the involvement of a
court. Thus, the search for a synonym is frustrated and the choice is
made to use the word "commitment" despite the stigma that has been
associated with it. Perhaps the ultimate solution to this problem will
be reform of civil commitment law and mental health practices, and
subsequent re-education of the public, so that the stigma, not the word,
eventually disappears.

Two other words used in this report are 'respondent" and
"patient." These words are essentially synonymous for purposes of this
report. Technically, a patient is a person who has been admitted for
mental health treatment, with or without a court commitment, either as an
inpatient or outpatient. (Outpatients are more frequently referred to as
"clients" by mental health professionals, but they will be called
"patients" in this report.) A respondent is a person who is the subject
of an involuntary commitment proceeding. Generally, the report refers to
the person as "respondent" with regard to legal concerns and before a
commitment has been ordered. The person is referred to as a "patient"”
with regard to treatment concerns and following a commitment or voluntary
admission to treatment.

The impersonal pronoun "we' is used not to keep the reader at a
distance but to refer accurately to the research team, staff members of
the Institute on Mental Disability and the Law, National Center for State
Courts who participated in this project. They are listed by name in the
Acknowledgments. The project benefited immensely from many hours of
sharing knowledge, observations, notes, ideas, and opinions. A result of
the sharing process, however, is the impossibility of fixing
responsibility for the genesis of any of the accumulated project wisdom
to any single individual. The task of primary author for this report
fell to Ingo Keilitz, however, and it is he who bears respomsibility for
its accuracy.

B. SUMMARY OF THE FRANKLIN COUNTY (COLUMBUS), OHIO SYSTEM FOR
INVOLUNTARY CIVIL COMMITMENT

The Columbus involuntary civil commitment process can be
summarized in terms of nine discrete steps, corresponding roughly to a
set of chronologically ordered events: (1) initiating the commitment
procedures; (2) mental health screening, investigatiom, and review; (3)
filing of an application (affidavit) formally declaring the intentiom to
cause the involuntary hospitalization of a person; (4) custody and
temporary hospitalization of the person (respondent) who is the subject
of the affidavit; (5) examination of the respondent by two doctors before
judicial hearings; (6) a judicial hearing of probable cause for
involuntary civil commitment; (7) continued short-term involuntary
hospitalization or release; (8) an adversarial court hearing, resulting
in either involuntary civil commitment by the Probate Court, electiom of
voluntary hospitalization by the respondent, or release; and, (9)
periodic judicial review of the commitment.
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Initiating Involuntary Civil Commitment

A person exhibits what appear to be mental health problems.
This event may cause the person to enter the mental health system in
Columbus. Of course, many people have mental aberrations to a greater or
lesser degree and never seek professional help. The person and those
people around him or her may simply choose to cope with the apparent
problems. Or, the afflicted person may seek the help of private mental
health practitioners, voluntarily admit himself or herself to a private
or public psychiatric hospital, or seek help voluntarily from community
mental health services in Franklin County. When none of these
alternatives is realized, and when those in contact with the person
(respondent) feel strongly enough to seek his or her forced
hospitalization, the involuntary civil commitment process may be
initiated. It necessarily will involve law enforcement and court
officials. Ohio law defines mental illness as "a substantial disorder of
thought, mood, perception, orientation, or memory that grossly impairs
judgment, behavior, capacity to recognize reality, or ability to meet the
ordinary demands of life" (5122.01). Further, according to Ohio law
(Section 5122.01 of the Ohio Revised Code), a respondent is subject to
forced hospitalization if he or she is determined to be mentally ill, and:

0 represents a substantial risk of physical harm to
himself as manifested by evidence of threats of, or

attempts at, suicide or serious self-inflicted bodily
harm;

0 represents a substantial risk of physical harm to others
as manifested by evidence of recent homicidal or other
violent behavior or evidence of recent threats that
place another in reasonable fear of violent behavior and

serious physical harm or other evidence of present
dangerousness;

0 represents a substantial and immediate risk of physical
impairment or injury to himself as manifested by
evidence that he is unable to provide for and is not
providing for his basic physical needs because of his
mental illness and that appropriate provision for such
needs cannot be made immediately available in the
community; or,

o would benefit from treatment in a hospital for his
mental illness and is in need of such treatment as
manifested by evidence of behavior that creates a grave

and imminent risk to substantial rights of others or
himself.

In Columbus, involuntary civil commitment is initiated by means
of either an emergency procedure or a judicially ordered (non—emergency)
procedure. In emergency situations, law enforcement or mental health
personnel may take a person to a hospital if it is believed that only
swift action and immediate hospitalization will prevent physical harm to
the respondent or others. At the hospital, the respondent is examined



within 24 hours of arrival. Depending upon whether the hospital staff
believe the respondent to be mentally ill and subject to involuntary
civil commitment, the respondent is released, elects to become a
voluntary patient, or is detained at the hospital for no more than three
court days (i.e., weekdays excluding holidays), during which the hospital
must file an affidavit for judicial hospitalizatiom.

In non-emergency situations, any person may, (but usually it is
a family member of the respondent), contact the Franklin County Probate
Court to initiate involuntary civil commitment. An official of the
Court, in turn, typically refers the person (affiant) seeking the
respondent's hospitalization to a local community mental health center to
have the respondent examined. Once the affiant has accomplished this, or
fails to persuade the respondent to submit to the examination, he or she
goes in person to the "mental illness desk" of the Probate Court to make
a written declaration (Affidavit of Mental Illness, see Appendix A) and
complete other supporting forms and documents.

Mental Health Screening, Investigation, and Review

The great majority of persons for whom forced hospitalization is
sought are screened and diverted to less restrictive alternatives by
various means. In emergency situations, upon examination of the
allegedly mentally ill person, the hospital may choose to release the
person, make a referral to community services, or persuade the person to
become a voluntary patient, rather than proceed with court-ordered
hospitalization.

In non—emergency cases, the Franklin County Probate Court
typically provides a number of checks and balances before it will permit
an official affidavit to be filed and set the involuntary civil
commitment process in motiom. First, the Court usually refers the
affiant to a psychiatrist, psychologist, or most commonly to a
"pre-screener" (a social worker) at one of the community mental health
centers in Columbus. These mental health personnel investigate the
allegations of the affiant by interviewing both the affiant and the
respondent (if possible) and reviewing available records. This procedure
screens and diverts the majority of cases to less restrictive treatment
or protective services, cases that may otherwise be considered for
involuntary civil commitment. Second, the Court requires that the
affiant provide a letter in support of the affidavit, from a
psychiatrist, psychologist, or a pre-screener certifying that the
respondent should be hospitalized against his or her will. With such
certification in hand, the affiant proceeds to the Court for filing of
the affadavit. Obviously frivolous or unsubstantiated complaints rarely
proceed beyond this early stage of the involuntary civil commitment
process. Finally, once in the Court for the formal filing of an
"Affidavit of Mental Illness" (see Appendix A), the affiant is questioned
further by a Deputy Clerk of the Court and is asked to complete several
forms in addition to the affidavit. Omne of three court referees
(attorneys at law appointed by the court) reviews all relevant documents
and allegations.
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Filing of an Affidavit

The jurisdiction of the Franklin County Probate Court is
formally invoked when an Affidavit of Mental Illness (see Appendix A) is
filed with the court. Although a person may be involuntarily
hospitalized for several days before an affidavit is filed with the Court
by means of the emergency procedure described above, the involuntary
civil commitment process in Franklin County does not proceed without the
filing of an affidavit. In emergency cases, the hospital where the
respondent is detained either files the affidavit (i.e., the hospital
becomes the affiant) or persuades a family member to do so. As mentioned
above, the affidavit must be filed within three days of emergency
admission or the person must be released from the hospital.

In non-emergency situations, the affiant appears in person at
the Court, submits a mental health practitiomer's statement certifying to
the respondent's need for court-ordered hospitalization, and, with the
assistance of a deputy court clerk, completes the affidavit and several
supporting documents. The affiant then swears to the truthfulness of the
information given. One of the three court referees examines the
documents and, once satisfied that probable cause exists to proceed with
court-ordered hospitalization, issues a Temporary Order of Detention

(Appendix A), which formally begins the involuntary hospitalization
process.

Custody and Temporary Detention

The Deputy Clerk of the Court conveys the court order of
detention to the County Sheriff, who typically dispatches two deputies to
locate the respondent and transport him or her to a designated mental
health facility (usually Central Ohio Psychiatric Hospital). Upon word
from the Sheriff that the respondent has been transported to a hospital,
the Deputy Clerk notifies the respondent's family and others who may need
to know of the respondent's hospitalization.

Examination by Two Doctors Before Judicial Hearing

In addition to examinations by hospital physicians or mental
health personnel pursuant to the admission policies of the hospital, the
respondent is examined by two psychiatrists, appointed by the court to
report on the mental condition of the respondent and his or her need for
involuntary hospitalization. One psychiatrist (or a licensed clinical
psychologist) may be of the respondent's (or counsel's) own choosing.
Typically, during testimony at the judicial hearings, one psychiatrist
(known as the "court doctor") makes the case for involuntary
hospitalization, while the other (called the "independent expert") makes
the case for release. Frequently, however, they agree in their
diagnoses, and treatment and placement recommendations. Examinations
typically are performed shortly before the probable cause hearing, which
is held within three days after the filing of the affidavit.



Probable Cause Hearing

A preliminary hearing 1s almost always held three days after the
filing of the affidavit in a room especially designated for that purpose
in the basement ¢f Central Ohio Psychiatric Hospital. 1In this first
hearing the state has the burden of showing probable cause that the
respondent is subject to involuntary c¢ivil commitment. The respondent is
represented by an attorney, who usually has reviewed the case and
conferred with the respondent before the hearing. The interests of the
State are represented at the probable cause hearing by a hospital social
worker designated by the hospital. A Court referee presides over the
hearing. The Court doctor, independent expert, affiant, and other
witnesses may be called upon to offer testimony relevant to the case and
may be subject to cross—examination by the respondent's counsel or the
social worker.

Reportedly, in fewer than one in 25 cases, the referee finds no
probable cause to proceed with involuntary civil commitment, whereupon
the respondent is discharged and all records of the proceedings are
expunged. In most cases, the referee finds that there is probable cause
that the respondent is mentally ill and subject to involuntary civil
commitment, schedules a full judicial hearing of the case within ten
days, and orders the continued hospitalization of the respondent until
such time.

Continued Commnitment Between Hearings

Judicial hearings are held promptly in Franklin County: the
probable cause hearing is held within three days of the filing of an
affidavit, and full hearings are held within ten days of the probable
cause hearings. In the time between scheduled hearings, a respondent or
his or her counsel may seek and obtain release from the hospital if the
treatment team determines that the respondent no longer meets the
involuntary commitment criteria. The respondent also may be encouraged
to become a voluntary patient. The Court doctor, the independent expert,
and the respondent's counsel typically confer with the respondent at some
time before the full hearing. Judicial appeals, writs of habeas corpus,
and escape from the hospital during this time are rare.

The Full Hearing

An adversarial hearing is conducted within ten days of the
filing of an affidavit. According to Ohio law, the hearings are to be
conducted in accordance with due process of law and the Ohio Rules of
Civil Procedure. Although legislative intention reportedly was
otherwise, little distinguishes this full hearing and the probable cause
hearing preceding it, except: an attorney, instead of a hospital social
worker, represents the State's interests; the State bears a heavier
burden of proof to sustain the respondent's continued hospitalization;
and all witnesses' testimony must be sworn.

After hearing all testimony, if the referee finds that the State

has failed to prove by clear and convincing evidence that the respondent
is mentally ill and subject to involuntary hospitalization, he (at this
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writing, all the referees are male) discharges the respondent.
Alternatively, if the criteria for involuntary hospitalization have been
met by clear and convincing evidence, the referee orders involuntary
hospitalization, usually at Central Ohio Psychiatric Hospital, for up to
ninety days.

Continued Involuntary Hospitalization and Periodic Judicial Review

If in the opinion of hospital staff a patient's condition does
not sufficiently improve, he or she will remain hospitalized. However,
according to Chio law, a person who is involuntarily hospitalized
pursuant to a full judicial hearing is entitled to a judicial review of
the need for continued hospitalization 90 days after the original
commitment decision; thereafter, review hearings must be held at least
every two years. In Franklin County, nine out of ten respondents
hospitalized by court order are discharged from the hospital or elect to
become voluntary patients before a review hearing takes place. For the
minority, at least ten days before the initial 90 day commitment, the
hospital or some other affiant must file an application for continued
commitment with the Probate Court.

When they occur, the judicial review hearings are almost
identical to the full judicial hearing described above. Again, appeals,
writs of habeas corpus, and other forms of relief are available, but
rarely used. 'Unauthorized absences'" or escapes by involuntarily
hospitalized patients are also relatively infrequent and, if they do
occur, they are not vigorously pursued by hospital authorities or the
courts unless the escaped patients appear once again as the subject of an
affidavit at the beginning of the involuntary civil commitment process.
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CHAPTER II
STUDY METHODS
This chapter considers the methods used in the first phase of
the national project undertaken by this research staff, as well as in the

research specific to Columbus.

Literature Review

Beginning in January, 1981, the project staff reviewed
professional literature on the topic of mental health law, especially
that particularly germane to the involuntary civil commitment of
allegedly mentally ill adults. The initial period of review lasted for
approximately two mounths, although literature was reviewed continually
throughout the initial ome-year project period. Source materials were
collected from books and jourmals in the disciplines of law, psychiatry,
psychology, social work, sociology, and public policy administration.
Professors and mental health practitioners were informed about the
project and asked to provide copies of unpublished papers or other
hard~-to~find articles that would be of value to our work. Members of the

project's national advisory board were particularly helpful in locating
valuable literature.

Just prior to the meeting of the national advisory board in
April, staff prepared an "Issues Paper" summarizing the relevant
literature and defining important contemporary issues of civil commitment
with which this project was to be concermed. The substantive portiom of
the "Issues Paper" has been altered slightly and published as
"Involuntary Civil Commitment: The Discerning Eye of the Law" (State
Court Jourmal, 1981, 5(4), 5 ££.; available from the Natiomal Center for
State Courts Publication Department). At their meeting, members of the
board helped staff decide what research questions should be explored
during site visits and gave advice on field research methods.

Statutory Review

A scheme was devised for amalyzing statutes governing civil
commitment. The scheme was constructed by identifying all the important
questions that might be addressed in a commitment statute and then
ordering them roughly as they might become relevant in a typical case.
The statutory analysis outline and the full analysis of the Chio statute
are appended to this report as Appendix B.

A complete statutory analysis was performed for approximately 20
states, as well as for the model statute prepared by the Mental Health
Law Project (published in the July-August 1977 issue of the Mental
Disability Law Reporter). The 20 states were those in which the Natiomal
Center's project had received funding, or states that had been brought to
the staff's attention as having statutes that were particularly
interesting, innovative, or modern.

After an iandividual review of all the statutes, a comparative

analysis was made. Using the amalytical scheme that had been developed,
staff compiled all the variations of statutory provisions relating to
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each of the analytical categories. This compilation of statutory
variations is available from the National Center and formed a basis of
the major product of the first phase of the project, Provisional
Procedural and Substantive Guidelines for the Involuntary Civil
Commitment of Mentally Ill Persons, to be published in May 1982. Based
upon this analysis, staff determined where and how state statutes and
procedures differed with regard to civil commitment. These points of
difference became the focus for field data collection.

In addition to reviewing statutes, staff reviewed important case
law. The Mental Disability Law Reporter, law review articles, and
statute annotations available for the variocus states were the major
sources for identifying important cases. Where the case law
significantly added to or changed the range of variation that had been
identified through the statutory analysis, this information was
incorporated in the comparative analysis. Particularly thorough analyses

of case law were conducted for the five funded project states: Illinois,
Ohio, North Carolina, New York, and California.

Project staff also contacted court administrators across the
country to obtaim any types of administrative regulations that might be
of help. Several copies of regulations were received. For all states
whose statutes were analyzed, published court rules also were examined.
Information gleaned from administrative regulations and court rules was
sparse, but it also was included in the statutory analysis as appropriate.

Preliminary Site Visit

A preliminary visit was made to four of the funded project
sites. Three staff members visited Columbus in June 1981, meeting with
judges, referees, court personnel, and mental health professionals.

The preliminary visit served several purposes. First, the
participants in the Columbus civil commitment system told staff their
perceptions of how the Columbus system worked. They noted problems with
the system and peculiarities that set it aside from most others and
answered questions about the Ohio statute.

During the preliminary visit, cooperation was pledged for the
research project. The people in Columbus (and in the other sites as
well) were extremely helpful and cordial. Staff of the courts and the
mental health agencies invited the research team to include them in the
data collection effort and generously offered their help.

The individuals with whom we met during the preliminary site
visit identified the agencies and institutions in Columbus that were
involved with the mentally ill and civil commitment. Key people within
these organizations were named. Others who were unrelated to major
institutions but who were deemed important or knowledgeable in a
particular area were also identified.
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Site Visits

Intensive data~collection trips to each of the five funded sites
followed the completion of the comparative statutory analysis. Four
staff members worked in Columbus for one week in October 198l.

During the two weeks prior to the site visit, intensive
preparatious were made. Important people at the site, who had been
identified during the preliminary site visit, were contacted by telephone
and appointments were made for visits the next week. Staff thoroughly
reviewed the Ohio statute and case law and identified questions of
particular theoretical or practical concern for the Columbus system.
Interview guides were mailed to people who were to be interviewed so that
they could review the areas of concern in advance and prepare for the
interviews if they wished.

Three major activities were undertaken during site visits:
interviews, observations, and staff discussions. Most participants were
interviewed individually, although some were interviewed in groups. With
very few exceptions, all interviews were conducted by two or three staff
members. Before each interview, one staff person was assigned the role
of "scribe." While the other person attended carefully to substance and
led the interview, the scribe's duty was to record all answers. In this
manner, one person could attend carefully to what was being said and be
sure to investigate thoroughly all important questions; and the other
person could be sure that everything that was said was carefully
recorded. The people who were interviewed in Columbus are named in the
Acknowledgments section at the beginning of this volume. The site visit
began with interviews with judges and observations of hearings. The next
interviews tended to be with attorneys: referees, state's attorneys, and
private attorneys. Middle and later interviews tended to focus more on
the mental health community: hospital administrators, mental health
professionals, and patient advocates.

Court hearings conducted during the time of the visit were
observed. For each site, an observation guide was prepared and studied
in advance of the hearings. (The observation guide for Columbus is
included in Appendix C.) The project team took notes during the
hearings. Notes taken during interviews and court hearings were in rough
and "scribbled" form. Each staff person rewrote the notes during the
week following the site visit.

The third major activity--discussion and analysis—-took place at
the end of each day, when staff met to compare notes and impressions
about the system. Key concerns were (1) what answers from various
sources agreed with each other; (2) what answers from various sources
disagreed; and (3) what answers still were missing. On the basis of
these discussions, interview assignments for the next day were planned.
When staff members were confident of the answers they had received, no
further questions were asked on certain topics. When they were
uncertain, additional attention was given to these questions in the next
interviews.
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The people with whom interviews were conducted were not a
statistically representative sample in any sense. They were purposively
chosen because they were identified as the most well-informed and
influential people in Columbus with regard to civil commitment from the
perspective of court action (see "Perspective," Chapter 1). This was
consistent with the project goals; i.e., not to establish what is average
or typical, or what the typical person thinks about the process, but to
gain insight into how the system works and how it might be made better by
the actions of the court and its allied agencies, from the perspectives
of people with extraordinary and authoritative abilities to understand
and comment on it.

Of course, the purposive sampling of interviewees within a
perspective favoring court action (as opposed to the perspective of a
public defender, civil libertarian, or involuntary commitment
"abolitionist," for example) may have left some perspectives
under-represented. Although we did interview ex-patients and patient
advocates, we did not, for one example, speak with patients involuntarily
hospitalized at the time of our study. We ackowledge that the
perspective of the involuntarily hospitalized persons may be one quite
different than that of the ex-patients and advocates to whom we spoke in
the various sites, and one potentially valuable for improvement of the
system (even from our perspective of court action). The close tracking
and observation of several cases through the various stages of the
commitment process, enriched by the accounts of the patients themselves
in a particularly attractive inquiry which we were, unfortunately, unable
to reach. Such omissions do not make the present work less valid, but
only incomplete-—an unfortunate flaw of most social research.

The Form of the Data

The ultimate goal for this research project was to gemnerate
information through which the civil commitment process could be made to
function as well as possible. The purpose of the data collection was to
obtain practitioners' opinions, advice, and suggestions about the civil
commitment process, particularly as it operates in their own localities.
Accordingly, it was appropriate that the research be qualitative, not
quantitative. Our main purpose was not to ask how many. The purpose was
rather to ask why, how well, and how else. We sought information about
what works best and why.

The questions in the data collection guide were open-ended.
Multiple-choice types of question were avoided so that interviewees would
be free to formulate their own opinions rather than have their thoughts
slotted into predetermined categories by the researchers.

The data collection guide (in Appendix C) is a complete set of
all the questions that were investigated. The interview guide covers
many topics. The complete data collection flows in a more-or-less
chronological order, as events occur during a typical commitment
process. The questions unavoidably overlap to some degree, but
repetition was minimized as much as possible. It should be easy to see
that the interview questionnaire was organized in the same basic scheme
that was used for the statutory analysis.
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Because of the length of the data collection guide, every
question was not asked of every interviewee. A subset of questions was
presented in each interview to optimize the match of peoples' areas of
knowledge with the questions asked. All interviewees were invited,
however, to discuss any aspect of the commitment process with which they
were familiar or about which they had particular opinions or
suggestions. Interviewers were able to (and frequently did) stray from
the planned path of questions if it seemed useful and appropriate.

The questionnaire was considered only a data collection guide,
not a dictum. Precise language in the questions was not important, and
neither was the order in which questions were covered. The guide was
simply a reminder of important issues and ideas that needed to be
discussed. More concern was given to understanding the answers than to
writing them down thoroughly or verbatim.

A complete set of field notes, with all names and persomal
identifiers removed, is available from the Institute on Mental Disability
and the Law. It will be provided upon request for the cost of
duplication and mailing.

Analysis, Report, and Review

A qualitative content analysis was performed on the data.
Interview and observation notes first were reviewed and
cross-referenced. Note was made of topics of significance, points of
consistent agreement, and points of disagreement.

The statutory analysis scheme was used as a general guide for
the analysis of the particular site's civil commitment system. For each
topic of concern, the analysis covered the statutory provisionms, the
actual practice at the site, and commentary about statute and practice.

Three major criteria, comsistent with the project's perspective
(see "Perspective," Chapter I) were used to evaluate the civil commitment
system described in this report: 1legal protections, provision for
treatment, and social benefits. The judgments of how to apply these
criteria to elements of law and practice fell to the project team, based
upon their knowledge of the literature, observations, discussions with
practitioners, and (as our sociologist colleagues are quick to point out)
their sociohistorical biographies. The reader is free, of course, to
disagree with this analysis and may choose to view the system's strengths
and weaknesses differently. As will be discussed, a system
characteristic may be simultaneously a strength and a weakness, when
viewed from different perspectives.

First among the criteria, concern was given to the extent to
which legal protections are provided to everyone in the system. The
primary consideration was, of course, with the respondent. But statutes
and procedures also can provide important legal protections to other
people who become involved, such as doctors, attormeys, and members of
respondent's family. Generally, this is an important criterion for those
who are most concermned about respondent's liberty; but legal protectioms
encompass more than simply protecting respondent from unnecessary
hospitalization (e.g., protecting the right to treatment). One Columbus
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court psychiatrist whom we interviewed argued eloquently about the
"imbalance between the emphasis on the legal aspects of the judicial
placement compared to the issue of quality of care.”

The analysis also considered how well a system makes provisions
for treatment. Admittedly, we are assuming that a valid need for
treatment does exist for some people some of the time, an assumption
consistent with the public values reflected in current commitment laws
throughout the country. Provisions for treatment should be understood to
encompass more than involuntary hospitalization, however; a system might
get high marks in this regard by its creative consideration of less
restrictive treatment alternatives and the opportunities for voluntary
treatment that it provides.

Finally, social benefits, including fiscal factors, were
considered. Society in general has a legitimate concern with keeping
each of its members safe from harm and contributing productively to the
community. Society also is served by minimizing the costs inherent in a
civil commitment system, eliminating any unnecessary delays in legal and
medical decisionmaking, and avoiding undue burdens on already strained
state resources.

These factors are considered equally important in this report,
and it is recognized that some system characteristics that score high in
one area necessarily will score low in another. It should be noted, too,
that we make no claim that this evaluative scheme is either unique or
original. Professional literature reveals that these criteria are used
commonly in considering commitment systems, as well as by judges in
deciding individual commitment cases. The courts are accustomed to the
approach of balancing (sometimes conflicting) interests as an approach to
analyzing legal problems. (cf. "Perspective,” Chapter I).

To complete the analysis, possible ways to change and improve
the system were considered. These were written into recommendations at
the end of each chapter and summarized in the beginning of this report.
The recommendations should not be taken as research conclusions or
empirically proven statements of fact. Rather, they are our suggestions,
based upon our studies and points of view., The recommendations derive
from a variety of sources: suggestions made by people in Columbus;
suggestions made by people in other cities; conclusions from the
professional literature; and ideas generated by these researchers during
the project work. It is impossible to sort out the influence of these
various sources in any recommendation, or to report accurately how
extensive any person's or group's agreement would be with any single
recommendation.

The purpose of presenting recommendations is to highlight
certain problems and alert people in Columbus to possible solutioms.
Although it is easy for us to identify a problem, we do not pretend to
hold "The Answer." A more realistic expectation is to present "an
answer," however modest and tentative, as a stimulus and starting point
for thoughtful consideration by those who know Columbus' system better
and are in a position to make appropriate changes.
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Site reports were reviewed first by project staff and then sent
out as '"'review drafts." The Columbus report was sent for review by all
individuals who had participated in the data collection effort. Everyone
receiving a review draft was invited to make suggestions for change and
was urged to correct any statements that were factually incorrect. A
meeting was held in Columbus in late February, 1982, to review this draft
as a group.

These reviews were taken into account in preparing the final
report. Several portions of the text were corrected and modified and a
number of the recommendations were altered. It should not be inferred,
however, that this report or its recommendations have been adopted
officially by any individual, group, or organization in Columbus, or that
the reviewers and participants had a unanimous concurrence of opinion on
all the issues raised in this volume. Thus, although the review comments
were incorporated into this report, the text should not be taken as a
consensual statement or endorsement from that group.
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CHAPTER III

PREHEARING MATTERS BEFORE RESPONDENT IS HOSPITALIZED

This chapter describes procedures and events in the Columbus
involuntary civil commitment process occurring before a judicial hearing
is held and before compulsory hospitalization of the respondent. For
many respondents, these initial procedures and events constitute the
entire extent of their involvement in the involuntary civil commitment
process. That is, many will be screened and diverted from compulsory
hospitalization, many will elect to enter a hospital voluntarily once an
affidavit for involuntary hospitalization has been filed with the court,
and some will be almost immediately discharged from the hospital upon
arrival.

A. INITATING INVOLUNTARY CIVIL COMMITMENT

According to Ohio law, the involuntary civil commitment of an
individual may be applied for under one of two procedures: emergency
hospitalization (5122.10) or judicial hospitalizatiom (5122.11). The
emergency hospitalization procedure permits any psychiatrist, licensed
clinical psychologist, physician, health or law enforcement officials to
take a persomn to a hospital against his or her will if there is reasom to
believe that the person meets the legal criteria for compulsory
hospitalization (5122.01) and represents a substantial risk to himself,
herself or others if allowed to be free. It is important to note that
the law only recognizes certain individuals who may initiate involuntary
hospitalization and that they must exercise judgment as to whether the
person constitutes a risk that warrants emergency actions.

The person transporting the allegedly mentally ill person to the
hospital is required to present a written statement to the hospital,
indicating the circumstances and reasons for the emergency action. In
Columbus, a pre-printed form ("Application for Emergency Admissiom," or
"pink slip") is used for this purpose (see Appendix A). This form is
similar to a formal affidavit filed with the Probate Court insofar as it
requires that the transporting person to indicate (by checking the
appropriate box) the appropriate compulsory hospitalization criteria and
make a written statement supporting his or her belief that emergency
hospitalization is necessary. Reportedly, these "pink slips" are
available to police only after their arrival at the hospital. As a rule,
police do not get involved in emergency hospitalization proceedings
unless they receive a specific request from another person to intervene
or they observe and apprehend a person acting in a bizarre, mentally
aberrant, or potentially criminal manner.

Although all public and private hospitals, according to Ohio
law, may and do receive emergency cases, the great majority of emergency
cases are taken to Central Ohio Psychiatric Hospital (COPH). The
hospital must admit emergency cases for "observation, diagnosis, care,
and treatment" (5122.05), but after an examination of the person, the
head of the hospital must release the person if he or she believes that
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emergency hospitalization is not warranted. Such release does not
necessarily constitute a disagreement between the family member
initiating the commitment process, or the transporting person, and the
hospital staff, but may simply indicate a change in the person's mental
status following a series of extraordinary intrusions into his or her
life.

Following examination of the person, if the hospital staff
believe that the person is a '"mentally ill person subject to
hospitalization by court order," they may detain the person in the
hospital for up to three court-days (i.e., weekdays excluding holidays).
At the end of three days, if an affidavit has not been filed to begin
judicial hospitalization proceedings (5122.11) or the person has not
elected voluntary hospitalization, the person must be released,
Typically, if involuntary hospitalization after the three-day emergency
detention is sought by a hospital, a hospital social worker either
pursuades a family member to file an affidavit or does so independently
on behalf of the hospital. At this stage, the procedures for continued
compulsory hospitalization following emergency admission follow the
judicial hospitalization procedures.

The jurisdiction of the Franklin County Court of Common Pleas,
Probate Division, is formally invoked by the filing of an affidavit for
judicial hospitalizatiom (5122.11). Any person or persons may file an
affidavit, although the court may not accept the affidavit unless the
facts alleged are sufficient to indicate "probable cause to believe that
the person is a mentally ill person subject to hospitalization by court
order."

Persons wishing to file an affidavit typically are referred to
the Deputy Clerk who occupies the "mental illness desk" in the Probate
Court. Most of the referrals are initiated by a telephone call from a
family member or friend of the respondent. Physicians, mental health
workers, and police officers also may make the initial referral, but, as
a practical matter, do so less frequently. Those who know the location
of the Probate Court may begin the process in person, often accompanied
by the respondent. Cases initiated in person are referred to as
“walk-ins."

In many cases, the initial contact with the Probate Court was
preceeded by contact and communication with community mental health
center staff, hospital officials, or police officers who, in turn,
referred the person to the Probate Court if emergency hospitalization did
not seem to be warranted. Of course, many of these individuals are
diverted from compulsory hospitalization and may never comtact the
Probate Court. '

When contacted by someone seeking the commitment of another, the
Deputy Clerk notes the person’'s description of the circumstances of the
case, explains the judicial hospitalization procedures to the person,
and, typically, refers the person to the nearest community wmental health
center for what is referred to as "pre-screening." The pre~screening may
result in a '"doctor's letter" certifying that the respondent has been
examined and is, indeed, subject to judicial hospitalization. The court
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may take an affidavit without a supporting 'doctor's letter" if the
affiant claims that the respondent 'has refused to submit to an
examination by a psychiatrist, or by a licensed clinical psychologist and
licensed physician" (5122.11) but seldom does so in practice.
Occasionally, the "doctor's letter" is written by a physician,
psychiatrist, or psychologist not affiliated with one of the three
community mental health centers in Franklin County.

Following the pre-screening and with a doctor's letter in hand,
the affiant next proceeds in person to the "mental illness desk" at the
Probate Court to file the affidavit. As discussed further below, the
majority of the persons referred to the community mental health centers
for "pre-screening" are diverted from compulsory hospitalization and do
not become the subject of formal affidavits.

B. AFFIDAVITS AND CERTIFICATES

In order to cause the Probate Court to involuntarily hospitalize
a person who is allegedly mentally ill, a person (affiant) must file an
affidavit with the Probate Court. The affidavit must be accompanied by a
"doctor's letter" (a written statement by a psychiatrist, psychologist,
or physician, or a "pre-screener" from a community mental health center)
certifying that he or she has examined the person and believes him or her
to be mentally ill and subject to judicial hospitalization. According to
Ohio law (5122.11), any person or persons having "reliable information or
actual knowledge" may file an affidavit with the court.

The affidavit serves, in effect, as a formal allegation by ome
person (the affiant) that another person (the respondent) requires
compulsory hospitalization. From a strict legal point of view, the
affidavit constitutes an allegation to establish "probable cause" to
believe that the respondent is subject to compulsory hospitalization.
Certificates are statements, signed by a psychiatrist, licensed
psychologist, or one of the community mental health center
"pre-screeners,'" accompanying and supporting the affidavit.

The Affidavit of Mental Illness, formally invoking the
jurisdiction of the Probate Court, specifically lists the four criteria
for involuntary civil commitment in Ohio, at least one of which must be
met to find that a persom is a "mentally ill person subject to
hospitalization by a court order" (5122.01(b)). In additiom to
specifying the criterion or criteria upon which the jurisdiction of the
Court is invoked, the affidavit must set forth sufficient facts to allow
the Court to find probable cause to proceed with compulsory
hospitalization.

While there was general agreement among those interviewed in
Franklin County that the affidavits contained all the information
required in them by Ohio law, significant dissatisfaction was voiced
about the vagueness, broadness, and conclusory nature of statements made
about respondents in the affidavit. Facts in the affidavit may have been
based solely on previous psychiatric history of the respondent gleaned
from written records. This was particularly troublesome to respondents’
attorneys.
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If the allegations in the affidavit are broad and vague, argued
one respondent's attorney, it becomes impossible to effectively rebut
them at probable cause hearings since the affiant is not required to be
present and witnesses are not subpoenaed. This attorney stated that he
would like to have more specific information required to be presented in
affidavits. An attorney from the Ohio Legal Rights Service complained
that affidavits frequently are based on belief, not actual knowledge, of
facts supporting involuntary hospitalization. Yet another respondent's
attorney attributed the general vagueness of the allegatioms in
affidavits to the vagueness in statutory requirements. Similar charges
of vagueness were levelled at the "doctor's letters'" supporting the
affidavits, although there was less agreement among those interviewed
about the "doctor's letters" than about the affidavits. One Probate
Court official considered the '"doctor's letters," especially those
written by community mental health center "pre-screeners," to be
extremely thorough and informative, often exceeding two single-spaced
type-written pages of text.

In addition to the affidavit, every affiant is required to
complete, with the assistance of the Deputy Clerk of the Probate Court, a
four-page form (see Appendix A) providing personal information about the
respondent, family history, and history of mental illness. Finally, the
affiant is asked to complete a financial statement for liability for
support (see Appendix A) which is conveyed by the Court to the hospital
for the purposes of recovery of hospitalization costs.

The procedures for filing an affidavit, and thereby formerly
invoking the jurisdiction of the Probate Court, are as follows: (1) the
affiant appears in person before the Deputy Clerk, after initating the
commitment process by a telephone call and obtaining a certificate or
"doctor's letter," as described in the previous sectiom; (2) the Deputy
Clerk assists the affiant in completing the affidavit, a form for
providing information about the social, medical, psychiatric history and
personal information about the respondent, and a form entitled "Liability
of Support" for reporting the financial condition of the respondent and
that of relatives who might be liable for support (5121.02, 5121.06); (3)
the affiant swears to the truthfulness of the information provided; and
(4) one of the three referrees briefly reviews the affidavit and other
completed forms and, once satisfied that the statutory requirements have
been met, issues a temporary order of detention (see Appendix A) ordering
the sheriff to take the respondent into custody and transport him or her
to a hospital (unless a "bed letter" authorizing transportation of the
respondent to a private facility has been filed with the affidavit, the
sheriff is ordered to transport the respondent to the Central Ohio
Psychiatric Hospital).

C. PREHEARING SCREENING, INVESTIGATION, AND REVIEW

Although not required by law, screening of mental health cases
before a respondent is taken into custody and hospitalized against his or
her will is accomplished in Columbus by means of three procedures.

First, as mentioned in the first part of this chapter, the initial
contact of a potential affiant with the Probate Court or a community
mental health center serves to screen and divert many cases. Second, by
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the authority of the Probate Court, community mental health centers
perform extensive mental health screening before an affidavit is filed
with the Probate Court. Finally, prior to issuing a temporary order of
detention, a referee reviewing the affidavit must make an ex parte
determination as to whether probable cause exists to believe that the
person is subject to court-ordered hospitalization. In combination,
these three screening procedures seem to meet the legislative intent of
requiring a finding of probable cause before an individual is deprived of
his or her liberty. Only the latter two more formalized procedures will
be discussed in this section since the screening function accomplished by
means of informal comtact with the Probate Court has been discussed
previously.

The investigation, review, and examination of mental health
cases conducted by “pre-screeners," one in each of the three community
mental health centers in Columbus, seem to have evolved from two separate
provisions in the Ohio statute. Since this screening seems to be a
particularly innovative and important aspect of the involuntary civil

commitment process in Columbus, these statutory provisions seem worthy of
note.

The affidavit may be accompanied, or the court may require
that such affidavit be accompanied, by a certificate of a
psychiatrist, or a certificate signed by a licensed
clinical psychologist, and a certificate signed by a
licensed physician stating that he has examined the person
and is of the opinion that he is a mentally ill person
subject to hospitalization by court order, or shall be
accompanied by a written statement by the applicant, under
oath, that the persoun has refused to submit to an
examination by a psychiatrist or by a licensed clinical
psychologist and licensed physician. (5122.11)

Upon the receipt of the affidavit...the court may order an
investigation.

At the direction of the court, such investigation may be
made by a social worker or other investigator appointed by
the court. Such investigation shall cover the allegatious
of the affidavit and other information relating to whether
or not the person named in the affidavit or statement is a
mentally 11l person subject to hospitalizationm by court
order, and the availability of appropriate treatment
alternatives. (5122.13)

The prehearing investigation performed by the community mental
health centers in Columbus appears to be an adaptation of these two
provisions in statute insofar as the screening report serves as the
certificate supporting the affidavit before the affidavit (5122.11) is
actually filed, instead of being limited to the investigation of the
allegations of a completed affidavit authorized by Section 5122.13. As
we will discuss in the concluding section of this chapter, we consider
the Columbus screening procedure to be particularly innovative and
praiseworthy, though not without some questioms as to statutory authority.
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In practice, the screening of mental health cases in the
community mental health centers is accomplished in close coordination
with the Deputy Clerk of the Probate Court, hospital officials, and law
enforcement perscnnel. A person seeking judicial hospitalization of
another contacts either the Probate Court or one of the hospitals and, in
turn, is referred to the pre-screemer in the nearest community mental
health center. As noted in the previous section of this chapter, the
certificate or 'doctor's letter" may be completed by a private
psychiatrist or psychologist. When such is the case, no pre-screening is
performed by the community mental health centers. The pre-screener may
speak to the Deputy Clerk or the potential affiant in an attempt to
determine whether his or her allegations warrant direct intervention by
the community mental health center. The pre=-screener always attempts to
persuade the potential affiant to bring the respondent to the community
mental health center for evaluation, but, according to one pre-screener
we interviewed, in only one of 20 cases is this accomplished. In most
cases, the pre—-screener travels to the residence of the respondent and
attempts to there interview both the respondent and the affiant.
According to one pre-screener, on only two occasions over a period of
four years has she been unsuccessful in her attempts to interview the
respondent. Two forms, entitled "Mental Status Examination' and "Probate
Pre-Screening Form'" (see Appendix A) are used by the pre-screener to
record information acquired during the interviews with the potential
affiant and the respondent. The completed forms are the bases upon which
the pre-screener prepares the certificate that the affiant submits in
support of the affidavit. The forms themselves are not submitted to the
Court.

If, after interviewing the respondent and the affiant, the
pre~screener considers the respondent to be a mentally ill persom subject
to judicial hospitalization, he or she will write a letter of '
recommendation (a “doctor's letter") to the Probate Court in support of
the affidavit. Typically, the pre-screener gives the letter to the
affiant in a sealed envelope for delivery to the court. If, on the other
hand, the pre-screener determines that judicial hospitalization is not
warranted, he or she diverts the potential respondent from compulsory
hospitalization. According to one pre-screener, approximately
three-quarters of the respondents screened are diverted from involvement
with the Probate Court. She estimates that 100-200 persons are screemned
mounthly by the community mental health centers in Franklin County alone.
If these estimates are accurate, the screening function performed has
both practical and legal benefits of considerable significance.
Respondents may be diverted in a number of ways. The pre-screener may
suggest that the allegedly mentally ill person move from the environment
in which the problems are occurring; he or she may suggest that the
respondent voluntarily submit to hospitalization or enter an outpatient
treatment program; he or she may suggest that members of the person’s
family become involved in treatment, or, he or she may suggest that
criminal charges be filed against the respondent.

In all cases in which the pre-screener travels to the home of
the affiant or the respondent, he or she requests that the affiant be
present upon his or her arrival. At the time of the initial telephone
contact with the potential affiant, the pre-screener typically asks
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whether the respondent is armed or seems to be otherwise unusually
dangerous. If so, he or she will typically request that law enforcement

personnel be present at the time and place of the interview with the
respondent.

Once the affiant has appeared in the Probate Court, completed
the affidavit and other supporting forms, and submitted the supporting
certificate, the final review of the affiant's allegations is made. The
Deputy Clerk, a referee, and sometimes a law student intern review and
check the affidavit and the supporting documents for completeness. The
referee then makes an ex parte determination of whether there is probable
cause to believe that the "person in the affidavit is a mentally ill
person subject to hospitalization by court order" (5122.11). Upon such
determination, the referee issues a temporary order of detention which
empowers the sheriff to take the individual into custody and transport
him or her to a hospital.

D. CUSTODY AND PREHEARING DETENTION

In accordance with the constitutional "least drastic means'
requirements, and in recognition that respondents facing involuntary
civil commitment are alleged to be mentally ill rather than charged with
the commission of criminal acts, Ohio law has provided that "[elvery
reasonable and appropriate effort shall be made to take persons into
custody in the least comnspicuous manner" (5122.10). Further, the statute
provides that the peace officer or officers taking the respondent into
custody must make every attempt to safeguard the respondent's personal
property at his or her residence (5122.29). Both of these provisions
appear as part of the instructions on applications for emergency
admission (see Appendix A).

In Ohio, peace officers or mental health personnel are
authorized by statute to take a person into custody and bring the person
to a hospital without prior authorization by a court if it is believed
that only swift action and immediate hospitalization will prevent
physical harm to the person or those around him or her (5122.10). 1In
making the determination that a person is a fit subject for emergency
hospitalization, peace officers need not have directly observed the
person and may rely on the statements of another person who has observed
the actions of the person to be admitted (OAG No. 79-021, 1979). It is,
of course, possible for any person to present another person to a peace
officer or a mental health worker and ask him or her to take the person
into custody. But this procedure can only be used if the peace officer
or mental health personnel has reasom to believe that the person is
mentally ill and "represents a substantial risk of physical harm to
himself or others if allowed to remain at liberty pending examination."
Put more simply, the procedure applies only if an emergency exists.
Otherwise, a person can be taken into custody only by official order of
the Probate Court. The intent of the Ohio law and the practice in
Columbus with regard to custody and detentionm is quite clear: in order
to permit swift action to avoid physical harm to the person and other
citizens in emergency situatioms, there are few restrictions on who may
initiate and carry out the custody-taking; in non-emergency situatioms, a
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panoply of procedural safeguards are provided (as discussed in the
previous two sections of this chapter) before a person may be taken into
custody and taken to a hospital against his or her will.

Custody and detention in non-emergency cases follow the judicial
hospitalization procedure and are initiated by the Franklin County
Sheriff's Department. The Franklin County Sheriff's Department will not
respond to a telephone request from a citizen in mental health cases.
They will only take a person into custody upon the formal order of the
Court. Immediately upon the completion of an affidavit and its
acceptance by the Court, a referee will issue a Temporary Order of
Detention (see Appendix A). Typically, the Deputy Clerk personally
conveys the detention order, a copy of the affidavit, a completed case
history form (including a brief description of the respondent and the
respondent's last known address or location), and a form setting forth
the rights of an involuntarily detained person (see Appendix A) to the
the sheriff's office. Two sheriff's deputies work cooperatively with the
Probate Court in providing custody and transportation services upon
formal orders of the court. These two peace officers, especially, have
an effective working relationship with the Deputy Clerk of the Probate
Court. They are held in, generally, high regard among mental health and
judicial system personnel alike in Columbus.

Upon receipt of a detention order, the deputies typically
proceed, in uniform and in a marked “cruiser," to take the respondent
into custody and transport him or her to the hospital specified by the
Deputy Clerk. In the great majority of cases, the deputies will take the
respondent to the Central Ohio Psychiatric Hospital. Only when the
affidavit is accompanied by a "bed letter" certifying to the willingness
of a private hospital to admit the respondent will the Sheriff be ordered
to transport the respondent to a private facility.

As explained by two deputies who were interviewed, once the
Probate Court has issued a detention order, the respondent is considered
to be the responsibility of the Sheriff's Department and the deputies
will not permit family or friends of the respondent to transport him or
her to the hospital, even when this is otherwise feasible and desired by
the respondent. Not infrequently, according to the Sheriff's deputies, a
previously reluctant or even belligerent respondent becomes very docile
and willing to be taken to the hospital once the deputies arrive on the
scene, and they are then asked by the respondent's friends or relatives
if he or she can be taken to the hospital in a private car. They will
allow a member of the family or a friend of the respondent to accompany
them to the hospital in the cruiser, if it appears that this would be
helpful for the respondent. They will not transport relatives or friends
of the respondent back to their homes in such cases, however.

Once on the scene, the deputies explain to the respondent,
friends, or relatives that they have a court order to take the respondent
into custody and to a specified hospital. Although the form setting
forth the rights of the respondent provided to the sheriff by the Court
requires that the rights be read to and served on the respondent, the
deputies generally only provide respondents with written statements of
rights (for a discussion of this point, see the following section of this
Chapter).
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The deputies estimated that three out of ten respondents offer
little or no resistance when they are taken into custody. The remainder
offer some resistance varying from mild verbal abuse to threats with
dangerous weapons. Before proceeding to take a respondent into custody,
the deputies typically review the affidavit and other information
provided by the Deputy Clerk, and assess the potential risks. On rare
occasions, the Columbus police have assisted the Sheriff's Department in
taking a respondent into custody.

Most of the time, the deputies are able.to, and prefer to,
transport respondents without handcuffs or other restraints. They felt
that handcuffs are inappropriate insofar as they carry the comnotation of
a criminal arrest. They did note, however, that it is police policy to
restrain anyone with handcuffs who is being transported in a police
vehicle. For respondents posing a threat, handcuffs always are used.

One private hospital psychiatrist observed that handcuffs often
were used when they were not necessary. This observation seems to
conflict with what we were told by the Sheriff's deputies. The conflict
may be attributable to the fact that the two peace officers interviewed
are assigned exclusively to the Probate Court and may have developed a
policy in regard to restraining respondents that does not correspond to
that of the police or other regular officers in the Sheriff's
Department. In fact, according to the two sheriff's deputies who were
interviewed, during evening hours, the regular officers of the Sheriff's
Department automatically handcuff all respondents.

After arriving at the specified hospital, the sheriff's deputies
convey to the hospital a copy of the Temporary Order of Detention, the
completed case history form, a completed Liability of Support Form, and
the form setting forth the rights of the respondent (see Appendix A).

The hospital always accepts and admits respondents transported to the
hospital by the Sheriff's deputies, but may release them following a
mental health examination. A hospital psychiatrist or social worker
interviews the respondent upon admission and determines whether to hold
the respondent for two or three days, provide medication, or provide an
alternative to hospitalization.

The deputies, typically, remain with the respondent until the
respondent has been taken into the examination room and it is apparent
that the respondent is under control. They do not remain in the hospital
to hear the results of the mental health examination. If the respondent
is discharged following the examination, the Sheriff's Department does
not take the responsibility for returning the respondent to the place
from which he or she was transported.

While this study was being conducted in Columbus, a new policy
was instituted whereby the Sheriff's Department would no longer transport
respondents directly to Central Ohio Psychiatric Hospital for admission
and judicial hospitalization, but would, instead, transport respondents
to the nearest community mental health center where they would be
examined and prepared for admission to Central Ohio Psychiatric Hospital
if inpatient care were in fact warranted. This policy, according to one

29



community mental health worker, was instituted with little input from the
Sheriff's Department and apparently has not been embraced and implemented
by the sheriff's deputies.

At the time of our interviews with them, the two Sheriff's
deputies indicated that they had not complied with this new policy but
rather have continued to take respondents directly to Central Ohio
Psychiatric Hospital. They stated that difficulties would arise if they
were required to await the results of an examination by the community
mental health center staff before transporting the respondent to an
inpatient hospital. The Sheriff's deputies consider this an unwarranted
extra step. They stated that in many cases they must struggle to control
the respondent while getting him or her in and out of the police car and
that having to repeat this struggle, once at the community mental health
center and then again at the hospital, would unduly complicate their
job. At this writing the deputies are increasingly taking respondents to
community mental health centers, reportedly due to training efforts by
the Southwest Community Mental Health Center.

Police (not the Sheriff's Department) in Columbus and
surrounding localities may become involved in the involuntary civil
commitment process in several ways. The police may refer a caller to the
Probate Court or to one of the community mental health centers. (Once
this contact has been made with the Probate Court or the community mental
health center, a referral may be handled as previously described.) The
police may take someone into custody and transport him or her to the
nearest community mental health center pursuant to the emergency
hospitalization procedures. However, the police reportedly are reluctant
to take this emergency route because the community mental health centers
are ill-equipped o handle extremely belligerent or violent respondents.
More likely, in emergencies, police transport respondents directly to the
Central Ohio Psychiatric Hospital. Harding Hospital has agreed to admit
emergency patients from the north Columbus area.

In summary, Columbus peace officers effectively provide both
emergency and non—emergency custody and transportation services for
involuntary mental health cases. With the notable exception of cases
handled by the two Sheriff's deputies assigned to the Probate Court, the
circumstances and manner of tramnsportation vary greatly depending upomn
individual officers, the time of the day, the particular place within the
county, and other factors.

As a postscript, raising an issue to which we will return to
later, we note an interesting provision in the statute that, to our
knowledge, has yei: to be realized in practice:

[A] person taken into custody . . . may be detained for not
more than forty-eight hours in his home, a licensed rest or
nursing home, a licensed or unlicensed hospital, a mental
health facility, or a county home (5122.17).
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E. NOTIFYING RESPONDENT OF RIGHTS

Ohio law provides a variety of procedural and substantive rights
that must be provided to a respondent upon custody and involuntary
detention. These include the right to be taken into custody in the least
conspicuous manner (5122.10); the right to a lawyer (5122.05); the right
to an independent mental health examination (5122.05); the right to make
a “reasonable number of telephone calls" (5122.05); the right to
assistance in making these calls if requested (5122.05); the right to a
mental health examination within twenty-four hours of arrival at a
hospital or other mental health facility (5122.10); the right to a
judicial hearing within three days, upon request, to determine whether or
not there is probable cause to believe that involuntary hospitalization
is warranted (5122.05); and, the right to apply for voluntary admission
to a hospital at any time (5122.15 (g)).

The Supreme Court of Ohio determined in re Fisher (313 N.E. 2d
851 (1974)) that the due process clause of the Fourteenth Amendment
requires that respondents be advised of their right to a lawyer
(appointed at public expense if necessary), and that this right be
afforded at the earliest opportunity. This right to a lawyer at
involuntary commitment proceedings does not extend to the presence of a
lawyer during psychiatric interviews. The same court also ruled in
McDuffie v. Berzzarins (330 N.E. 2d 667 (1975)) that a respondent may
waive the right to counsel only upon a comprehensive examination made to
determine that the respondent has sufficient knowledge of the particular
facts and circumstances of the case against him or her, i.e., that the
respondent is sufficiently competent to make the waiver decisiom.

Respondents in Columbus have the opportunity to hear or read, if
not understand, their rights at the earliest stages of the commitment
proceedings. Under the best of circumstances, the respondent is informed
of his or her rights by six different sources before the probable cause
hearing: the Deputy Clerk of the Probate Court, the deputy sheriff
taking the respondent into custody, the pre—screener at the community
mental health center, a social worker at the hospital to which the
respondent is taken, the respondent's lawyer at their first meeting a day
or so before the probable cause hearing, and the referee at the
initiation of the probable cause hearing. Occasionally, in cases where
the respondent accompanies the affiant to the probate court at the time
of the filing of the affidavit, the deputy clerk presents the respondent
with the form, Rights of an Involuntarily Detained Person (see Appendix
A), immediately upon filing of the affidavit. 1In the typical case,
however, where the respondent is not present in the Probate Court at the
time of the filing, the Deputy Clerk conveys the statements of rights to
the Sheriff's Department for presentation to the respondent. Im
accordance with statutory provisions (5122.18), the Deputy Clerk then
sends notice of the respondent's custody and detention to: the head of
the hospital to which the respondent is to be transported; the
respondent's lawyer and the Attorney General, both of whom also receive a
copy of the Temporary Order of Detention and the affidavit; the
respondent's spouse or next of kin residing in Franklin County; any other
persons designated by the respondent; and, the respondent's lawyer. If
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the respondent is to be represented by a private attorney, the respondent
must sign a release allowing the private attorney access to the
respondent's records.

At the time that the respondent is taken into custedy, the
sheriff's deputies explain to the respondent that they have a court order
and that the respondent must accompany them to the specified hospital.
The law provides that immediately upon being taken into custody, the
respondent be both orally informed and provided with a written statement
of rights. Furthermore, the prepared form, Rights of an Involuntarily
Detained Person, provided to the deputy sheriff for presentation to the
respondent specifies that the rights be both read to and served on the
respondent (see Appendix A). However, as a practical matter, sheriff's
deputies only provide the respondent with the written statements setting
forth the rights. In the past, according to the sheriff's deputies, the
rights were read to the respondent as well as presented in writing. The
deputies believe that the reading of the rights is unnecessary since the
same rights are explained to the respondent several times upon arrival at
the hospital. They also claim that the reading of the rights sometimes
hinders taking the person into custody. For example, if a respondent
decides to exercise immediately the right to make a reasonable number of
telephone calls, the process of taking the respondent into custody may be
inordinately delayed. The deputies related one particular incident in
which the respondent proceeded to make a large number of telephone calls
upon being informed of this right; the respondent eventually had to be
interrupted from making these telephone calls in order to proceed with
taking her into custody. After taking the respondent into custody and
transporting him or her to the designated hospital, the officers provide
a copy of the written statement of rights to the Probate Court,
certifying with their signature that the rights were presented to the
respondent.

Upon the respondent's arrival at the hospital, a social worker
informs the respondent of his or her rights, explains the mechanics of
the involuntary civil commitment proceedings, and answers any questions
that the respondent may have. The hospital makes an attempt to contact
relatives of the respondent and inform them about the forthcoming
hearing; however, because probable cause hearings are held within three
days of the receipt of an affidavit, family wembers may not get
sufficient notice of the hearing. At Harding Hospital, the rights are
briefly explained to the respondent at the time of admission and again,
at length, by a senlor nurse who is designated to perform this function.

Typically, a day before the probable cause hearing, the
respondent's counsel again informs the respondent of his or her rights
and describes the mechanics of the commitment process. There are no
indications that attorneys notify the respondents of their right to
appeal or of the availability of other remedies or alternatives to
compulsory hospitalization except the election of voluntary admission.

At the start of the probable cause hearing, the referee informs
the respondent, if present, of the right to a probable cause hearing
within three days of the filing of an affidavit, the right to a full
hearing within ten days of a finding of probable cause, the right to a
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lawyer and an independent examiner, and the right to apply for voluntary
admission to the hospital at any time. 1In at least one probable cause
hearing we observed, the referee also informed the respondent that if he
or she chose to become a voluntary patient before the full judicial
hearing all records would be expunged. When respondents are absent from
the hearing, the referees inquire as to whether the respondents'

attorneys have personally met with them and informed them of their rights.

F. CONCLUSIONS AND RECOMMENDATIONS

The involuntary civil commitment process in Columbus that occurs
before a respondent is hospitalized is exemplary and praiseworthy in
terms of the legal rights and protections afforded the respondent, the
opportunities for diversion from compulsory hospitalization, and the
apparent economy and effectiveness of the procedures. Although there may
be deficiencies, as will be discussed below, these are not major.

Perhaps the strongest aspect of the pre-~hospitalization procedures in
Columbus are the pre-screening of respondents and the investigation and
review of the affidavit. These procedures promote fair, prompt, and
reliable decison-making. The community mental health center screening,
especially, is a model for other jurisdictions to adopt. Another
strength in the prehearing process is the persistent and repeated
notification of rights. Yet another is the requirement that both
emergency and judicial hospitalization be supported by written
statements. Deficiencies include a lack of adequate training for peace
officers and a lack of coordination of components of the prehearing
process. Both the strengths and the weaknesses of the
pre-hospitalization process are discussed below.

Initiating Involuntary Commitment

An important strength of the Ohio law is that it provides only
two basic mechanisms (emergency and judicial hospitalization) by which
involuntary civil commitment and treatment can be initated and imposed.
Because of the safeguards provided, it would seem difficult to set these
mechanisms in motion in Franklin County frivolously or improperly.
Emergency hospitalization, potentially abusive to the rights and
interests of a respondent, if it could be carried out by any person, can
only be carried out by a psychiatrist, licensed clinical psychologist,
licensed physician, health officer, parole officer, police officer, or
sheriff. These individuals may bring a respondent to the hospital but
must provide a written statement, on a prepared form, to the hospital to
support emergency hospitalization. The written statement constitutes a
formal application for emergency admission to the hospital and must be

completed and signed by the personm transporting the respondent to the
hospital.

While the restrictions on who may initiate the emergency
hospitalization procedure and the requirement of a written statement to
the receiving hospital do not necessarily prevent abuse, they make such
abuse more difficult. In brief, not anyone may initiate emergency
hospitalization. On the other hand, these restrictions and procedural
safeguards do not preclude prompt access to emergency hospitalization.
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Any person may bring another person directly to a hospital for emergency
care and the hospital will provide such care, if warranted, pursuant to
emergency or judicial hospitalization.

Similarly, the procedures in Columbus for setting in motion
non—emergency judicial hospitalization balance safeguards for the
respondent with the interests of the affiant and the county in causing
the hospitalization of persons who may be subject to involuntary civil
commitment. Affidavits are available only in the Probate Court and only
after certification by a physician or mental health worker that an
affidavit for hospitalization is warranted by the mental condition of the
respondent. Affiants typically must speak with the Deputy Clerk of the
Probate Court and with a private physician, psychiatrist, psychologist or
comnunity mental health center staff, and have the respondent submit to a
mental health examination before the court will accept an affidavit.
Again, frivolous and improper actions toward judicial hospitalization are
discouraged by the requirements.

Three recommendations for adjustments in the Franklin County
procedures for initiating involuntary civil commitment are proposed.
Here and elsewhere in this report, recommendations are discussed in the
text preceding and following the recommendations. The first two
recommendations concern improvements in the access to, and informatiom
about, emergency hospitalization procedures provided to mental health and
law enforcement personnel; the third proposes an augmentation of the
function and status of the "mental illness desk" of the Probate Division
of the Franklin County Court of Common Pleas.

RECOMMENDATICON: THE PREPRINTED FORM, "APPLICATION FOR
EMERGENCY ADMISSION,'" WHICH SETS FORTH THE
REQUIREMENTS FOR THE STATEMENTS SUPPORTING EMERGENCY
HOSPITALIZATION, SHOULD BE MADE READILY AVAILABLE TO
ALL MENTAL HEALTH AND LAW ENFORCEMENT AGENCIES IN
FRANKLIN COUNTY, ALONG WITH DETAILED INSTRUCTIONS FOR
ITS USE IN INITIATING EMERGENCY ADMISSION.

While there may be some justification for keeping the initiation
of the judicial hospitalization procedure a relatively formidable
undertaking for the general public, no such justification seems to exist
for initiation of the emergency hospitalization procedure. Police
officers who were interviewed were unaware of the existence of preprinted
forms to facilitate the submission of written statements supporting
emergency admission, and they were uninformed about what might be
expected of them in emergency hospitalizations. This lack of information
may be particularly acute in localities ocutside of Columbus but within
Franklin County. Pursuant to the new policy whereby peace officers
transport respondents first to the community mental health center
"portals," the need for readily available emergency hospitalization
applications may be reduced. That is, the procedure of taking a
respondent to a nearby community mental health center instead of to

Central Ohio Psychiatric Hospital may prove to be less of a burden for
peace officers and, at the same time, discourage inappropriate

involuntary hospitalizations.
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A significant proportion (some estimates place it at ome-half)
of the involuntary civil commitments in Franklin County are initiated by
the emergency hospitalization procedure. It, nonetheless, remains
relatively mysterious to many of the people interviewed in Franklin
County.

RECOMMENDATION: TRAINING SHOULD BE PROVIDED TO LAW
ENFORCEMENT PERSONNEL WITHIN FRANKLIN COUNTY BY A
CONSORTIUM OF INDIVIDUALS FROM THE PROBATE COURT, THE
COMMUNITY MENTAL CENTERS IN FRANKLIN COUNTY, THE
CENTRAL OHIO PSYCHIATRIC HOSPITAL, HARDING HOSPITAL,
AND THE OHIO LEGAL RIGHTS SERVICE IN THE RATIONALE AND
PROCEDURES FOR EMERGENCY HOSPITALIZATION. THE BASIS
OF THIS TRAINING SHOULD BE A DETAILED DESCRIPTION OF
THE PROCEDURES (PERHAPS, A MANUAL) FOR EMERGENCY
HOSPITALIZATION PREPARED BY THE PROBATE COURT.

RECOMMENDATION: 1IN RECOGNITION OF ITS IMPORTANT SCREENING,

COORDINATION, AND PUBLIC RELATION FUNCTIONS,

ESPECIALLY IN THE EARLY STAGES OF INVOLUNTARY CIVIL

COMMITMENT, THE "MENTAL ILLNESS DESK" SHOULD BE

UPGRADED AND BE REFERRED TO AS THE "MENTAL HEALTH

REVIEW UNIT" OF THE PROBATE COURT. ONE OF THE THREE

PROBATE COURT REFEREES NOT PRESIDING AT JUDICIAL

HEARINGS SHOULD BE DESIGNATED AS A "MENTAL HEALTH

REVIEW OFFICER," AND THE DEPUTY CLERK CURRENTLY

MANNING THE "MENTAL ILLNESS DESK" SHOULD BE DESIGNATED

AS THE '"MENTAL HEALTH REVIEW ASSISTANT." TOGETHER

THESE TWO INDIVIDUALS SHOULD PERFORM ALL REFERRAL AND

REVIEW FUNCTIONS FOR THE PROBATE COURT PURSUANT TO

JUDICIAL HOSPITALIZATION AND PARTICIPATE IN TRAINING

ACTIVITIES RELATED TQO INVOLUNTARY CIVIL COMMITMENT IN

FRANKLIN COUNTY

\

The Deputy Clerk of the Probate Court performs an extremely
important function in the initial stages of judicial hospitalization.
She responds to the initial requests of persons seeking compulsory
hospitalization of relatives, friends, or neighbors. Often the persons
are confused and in desperate need of reliable information and prompt
decision-making. She further causes a screening investigation to be
completed by a community mental health center. As unimportant as this
initial contact with the public may seem at first blush, it causes the
diversion of many cases to appropriate altermatives to compulsory
hospitalization and serves an important public relations function for the
Probate Court. As will be discussed further in this report, the “"mental
illness desk," as it is currently referred to, performs other important
functions as well, including coordination of the Probate Court with the
community mental health centers and the Sheriff's Department, and
administration of court appointed attorneys and referees. The pivotal
role and value of the "mental illness desk” to the smooth functioming of
the initial stages of the involuntary civil commitment process in
Columbus was acknowledged by everyone we interviewed in Columbus. Its
value should be formally recognized and its role should be augmented.
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Affidavits and Certificates

Once having passed the procedural safeguards, and opportunities
for diversion from compulsory hospitalization provided for the respondent
in the initiation of involuntary civil commitment (i.e., making the
inital contact with the probate court, having the respondent submit to a
mental health examination, and obtaining a certificate supporting the
affidavit), the affiant is assisted by the Deputy Clerk of the Probate
Court in filing and completing the affidavit and other required
documents. This is a significant strength in the Columbus procedures
occurring before judicial hearings. Nonetheless, several minor
improvements in the process of filing an affidavit may be suggested.

Although the language in the Ohio statute relating to what must
be contained in an acceptable affidavit may contribute to some of the
vagueness of information provided in affidavits, modifications of
practices, without legislative reform, seem possible to meet the charge

of some attorneys that statements of facts in the affidavits are
insufficient.

RECOMMENDATION: THE DEPUTY CLERK, IN ASSISTING THE AFFIANT
IN FILING THE AFFIDAVIT AND COMPLETING OTHER REQUIRED
FORMS, AND THE REFEREE, IN MAKING HIS OR HER INITIAL
EX PARTE DETERMINATION OF PROBABLE CAUSE, SHOULD BE
ENCOURAGED TO BE PARTICULARLY DILIGENT IN ENSURING
THAT THE AFFIANT'S WRITTEN STATEMENTS ARE
SUBSTANTIATED, WHEREVER POSSIBLE, BY REFERENCES TO THE
RESPONDENT'S RECENT ALLEGED BEHAVIOR.

It should be emphasized that this recommendation does not suggest a great
modification of current procedures. It merely suggests a matter for
greater emphasis and, perhaps, a greater coordination between the Deputy
Clerk and the "in~house'" referees, as referees are called who do not
preside at the judicial hearing.

RECOMMENDATION: PSYCHIATRISTS, LICENSED PSYCHOLOGISTS, AND
THE COMMUNITY MENTAL HEALTH CENTER "PRE-SCREENERS"
SHOULD PROVIDE, AT A MINIMUM, THE RESULTS OF A FULL
STANDARD MENTAL STATUS EXAMINATION REPORT AS PART OF
THEIR CERTIFICATION IN SUPPORT OF AN AFFIDAVIT.

This information will provide evidence that a careful mental examination
has been conducted and will provide the factual basis for diagnoses and
opinions. This recommendation may be somewhat difficult to implement
with private psychiatrists and psychologists since their contact with the
court is minimal. However, the certificates provided by the community
mental health center "pre-screenmers" reportedly already do provide
sufficient information supporting the affidavit and, therefore, may be
adapted by the probate court as a model for such certificates and adopted
by private psychologists and psychiatrists who may provide certificates
and support of affidavits.

The question of what constitutes a "standard mental status

examination" undoubtedly will generate differences of opinion among
psychiatrists, psvchologists, and other mental health workers. This
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should not detract, however, from the importance of this recommendation,
though it might make it harder to implement.

Prehearing Screening, Investigation, and Review

The Columbus procedures for screening, investigating, and
reviewing of mental health cases before the respondent is taken into
custody are exemplary. There is obviously less curtailment of liberty
for those individuals successfully diverted from judicial hospitalization
as a result of the initial contact with the Probate Court, the community
mental health centers pre-screening, and finally, the ex parte review of
the allegations in the affidavit by a referee. The screening procedures,
when successful in diverting mentally ill individuals from judicial
hospitalization, also embody the best intents of law and mental health
practice by providing the opportunity for treatment in a least
restrictive environment that is less disruptive of family, social, and
economic ties and activities of the respondent.

Although contemplated in most progressive involuntary civil
commitment statutes throughout the country, the Ohio law not excepted, it
is a rare occurrence, indeed, when a respondent remains at liberty
pending a judicial hearing but after an affidavit has been filed.

Society simply does not seem willing to bear whatever burden may be
involved in maintaining contact with a respondent outside of a hospital
during the prehearing period, except in very rare domestic cases. The
three screening mechanisms employed in Columbus provide prompt, reliable,
and effective decision-making about whether respondents should be taken

‘into custody in the first place. In many jurisdictions throughout the

country, it is implied that a respondent may, ideally, remain at liberty
between the time an affidavit is filed and the judicial hearing (see
Section 5122.17 of the Revised Code noted earlier); however, it is
tacitly accepted that a respondent must be taken into custody once an
affidavit is accepted by the court.

The screening mechanisms also appear extremely advantageous for
the people of Columbus because they seem cost-effective. In the absence
of such screening mechanisms (assuming even very comservative estimates
of the number of people diverted from judicial hospitalization) it is not
inconceivable that judicial costs would soar.

RECOMMENDATION: THE PROBATE COURT SHOULD BE ENCOURAGED TO
INCREASE ITS COORDINATION WiITH THE THREE COMMUNITY
MENTAL HEALTH CENTERS IN COLUMBUS IN SCREENING AND
DIVERTING INITIAL REQUESTS FOR JUDICIAL
HOSPITALIZATION APPLICATIONS.

RECOMMENDATION: SUFFICIENT FUNDING SHOULD BE PROVIDED FOR
MAINTAINING COMMUNITY MENTAL HEALTH CENTER
PRE-SCREENING OF POTENTIAL RESPONDENTS.

Effective community mental health-judiciary interactions are far
from commonplace throughout the country. The manner in which the Deputy
Clerk of the Probate Court in Columbus coordinates the processing
requests for judicial hospitalization with pre-screeners in the community
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mental health centers in Columbus is a positive aspect of the prehearing
process. Many jurisdictions virtually ignore the point of entry for
individuals subject to involuntary civil commitment. A good interraction
between the commurnity mental health centers and the probate court in
prompt, reliable decision-making seems in the best interests of the
person making the initial contact (the potential affiant), the allegedly
mentally ill perscn, and the people of Columbus.

The first recommendation above appears relatively simple to
implement, since it is implemented to a large extent already. In fact, at
this writing Southwest Community Mental Health Center, as a matter of
policy, reportedly maintains control of all prescreening in Columbus, is
the "portal" for all involuntary admissions to Central Ohio Psychiatric
Hospital (COPH), and retains "control" of such admissions for 21 days for
the purposes of discharge planning. Both recommendations merely
underscore what we perceive to be the procedure's value and serves to
support its continued application.

RECOMMENDATION: A PRE-SCREENING PROCEDURE, MODELED AFTER
THAT OF THE SOUTHWEST COMMUNITY MENTAL HEALTH CENTER,
SHOULD BE ADOPTED FOR USE THROUGHOUT FRANKLIN COUNTY,
IF NOT ALREADY DONE SO.

Those familiar with the community mental health center screening
all seem to feel that pre-screeners do an effective and conscientious job
of screening and diverting cases from the judicial system. Those
respondents who are not diverted are "really sick,'" according to one
attorney. One support for this contention is the fact that release and

discharge at the Probable Cause Hearing is infrequent, though it may be
arguable that this is attributable to the effectiveness of the community
pre—-screening.

RECOMMENDATION: THE LEGAL AUTHORITY FOR THE COMMUNITY

MENTAL HEALTH CENTER PRE-SCREENING SHOULD BE CLARIFIED
BY COURT RULE.

Although the pre-screening mechanism is a positive aspect of the Columbus
system, the authority by which it exists may need to be clarified by the
Court. The statute requires an investigation such as that provided by
the pre-screening procedure in Columbus, but only after receipt of the
affidavit. (5122.13). Further, the statute provides that a mental
health certificate may be required with an affidavit, though there does
not seem to be the intent to provide the certification under authority of
the court (5122.11). It does not seem difficult, however, to reconcile
the pre-screening practices in effect in Columbus with these two
provisions of the law.

Another potential legal problem with the pre-screening
procedures, a problem that was raised by a local psychiatrist, may stem
largely from an irrational fear of liability, especially in view of the
fact that no mention of the problem was made by the pre-screeners. Yet,
the problem is worth airing. 1In the absence of an affidavit invoking the
jurisdiction of the court, proceeding to an individual's home and
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conducting a mental health examination comnstitutes an intrusion on that
individual's rights to privacy, cautioned this psychiatrist. In the
absence of an affidavit or a court order authorizing the pre—screening
process, the process carries a high risk of liability.

RECOMMENDATION: THE EX PARTE REVIEW OF THE AFFIDAVIT AND
SUPPORTING DOCUMENTS AND THE DETERMINATION OF PROBABLE
CAUSE BY THE REFEREE BEFORE THE ISSUANCE OF A

TEMPORARY ORDER OF DETENTION SHOULD BE CONDUCTED MORE
RIGOROUSLY.

In our opinion, the final opportunity to test the allegations of
the affidavit before the issuance of a temporary order of detentiom is
under-emphasized in Columbus. Few jurisdictionms provide the
opportunities for review and diversion of mental health cases from
involvement with the judicial systems that are provided in Columbus. But
the opportunities may be more fully exploited. Given that the Probate
Court already has the extant resources to commit to a rigorous ex parte
determination of probable cause by their "in-house" referees, an

upgrading of this last "test" of the allegations of the affidavit seems a
small step to take.

RECOMMENDATION: RESPONDENTS' ATTORNEYS SHOULD HAVE READY
ACCESS TO PRE-SCREENING REPORTS.

The pre-screening reports contain valuable information about the
respondent and his or her environment typically unavailable from other
sources. Only the pre-screener has the opportunity to examine the
respondent in the context of home and family. Subsequent examinationms,
as will be discussed in the next chapters, are conducted while the
respondent is hospitalized in an enviromment most likely unfamiliar to
him or her. Also, the pre-screener has the opportunity to observe and
interview the respondent at the time, or close to the time, that the
allegations pursuant to judicial hospitalization are made, when the
respondent is uninfluenced by the process of institutionalization.

RECOMMENDATION: THE COURT SHOULD EXPLORE THE POSSIBILITY
OF HAVING THE COMMUNITY MENTAL HEALTH CENTER
PRE-SCREENER ASSUME THE ROLE OF THE COURT'S EXAMINER.

Though it is not without problems pointed out by several reviewers in
Columbus, this recommendation has implications for cost-savings and for
providing the Court with more complete information concerning the mental
status of the respondent at the time of the allegations in the
affidavit. As suggested in the commentary following the previous
recommendation, the pre—screening procedure as presently implemented at
the Southwest Community Mental Health Center arguably provides perhaps
the most complete information about mental health cases available to the
Court. Also, since the court incurs the costs of pre-screening whether
or not the case proceeds to a judicial hearing it seems reasonable to
suggest that the Court extend the involvement of the pre-screener to
providing testimony during hearings. It should be emphasized here that
we are not critical of the performance of the court and independent
examiners. We suggest, instead, a merger of the functions of the

pre-screener and the court examiner.
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Several problems of this resommendation may be, perhaps,
insurmountable absent a statutory amendment. Although the statutes
authorize, upon receipt of an affidavit, an investigation by a social
worker (5122.13) pre-hearing medical examinations are permitted only by a
"psychiatrist, or a licensed clinical psychologist and a licensed
physician" (5122.14). Complicating the above recommendation may be the
fact that there is no licensure requirements for social workers in Ohio
and, therefore, the court would need to set up some type of
qualifications for social workers in the legal arena in lieu of the type
of qualifications set by licensing boards for psychiatrists and
psychologists.

Were the court to contemplate allowing the prescreener to
function as the court examiner, it would need to interpret the statutory
intent to allow social workers to examine the respondent on the court's
behalf and testify during hearings, or employ psychiatrists and
psychologists, at a much greater cost, to conduct the pre-screening and
the examination of the respondent pursuant to testimony at hearings. It
is doubtful that psychiatrists would be fond of visiting the respondent's
home to conduct an examination, a procedure well within the traditiom of
a social worker's discipline.

Psychiatrists and psychologists—--the "pedigreed" forensic mental
health professionals--may be reluctant to make room for social workers.
One psychiatrist expressed his opposition to the above recommendation in
a letter critiquing the "review draft" of this report.

A social worker's training, orientation, and discipline is
different and it does not lend [itself] to the expertise of
clinical psychopathology...Under the fire of cross—examination
where diagnoses, etiology, prognosis, medication, treatment
methods, etc. are questions arising every time, without any
training in psychopharmocology, psychophysiology, biology,
neurology, genetics, endocrinology, and so forth, and in many
other areas which are not within the domain of a social worker's
expertise, [he or she] would crumble and justice would not
prevail and the patient or respondent would suffer...Social
workers are well respected in the community, and their
ascendancy lies not in assuming roles for which they are not
trained and for which they do not aspire, but their ascendancy
is in their immeasurable contribution in their liaison service
between the hospital and the community.

The "ascendancy" of the social worker's role in mental health law has
been slow, although measurable, and it may be difficult to change laws to
allow social workers in the role of the court's expert. Nonetheless, if
only from the standpoint of cost-savings, the possibility is worth
exploration, if not now, then in the future.

Custody and Pre-Hearing Detention

- The practices in Columbus relating to the transportation of
respondents in civil commitment proceedings are generally in keeping with
the statutory requirement that every reasonable and appropriate effort

should be made to take persons into custody in the least conspicuous
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manner possible (5122.10). With minor exceptions, the procedures
employed by the team of sheriff's deputies on special assignment to the
Probate Court serve the interests of economy and efficiency. The manner
in which police take respondents into custody without prior judicial
approval was neither criticized nor praised by those we interviewed in
Columbus.

In our opinion, there are a number of minor deficiencies and
weaknesses in the custody and detention procedures in Columbus that are
worthy of note. We begin with the clothes that the sheriff's deputies
wear and the cars that they drive, when they arrive on the scene to take
custody of the respondent. To their credit the deputies interviewed
noted both the advantages and the disadvantages of the procedures of
using uniformed peace officers and marked police cruisers.

The only clear advantage to uniforms and marked police cars seem
to accrue to the peace officers taking the person into custody. If
complete docility and compliance on the part of the respondent is the
goal, the greatest show of authority may be recommended. Yet the "least
conspicuous manner" intent of the statute (5122.10) notably does not
speak as much to disruption of procedures of the sheriff's deputies, as
it does to the physical and psychological disruption in the life of the
respondent. Given that the sheriff's deputies upon request of the Deputy
Clerk, reportedly change into plain clothes and use unmarked vehicles to
transport a respondent, it seems a small price to pay to reverse the
current procedure and have officers wear uniforms and drive police
cruisers only when dictated by previous information of potential
difficulties.

RECOMMENDATION: 1IN NON-EMERGENCY CASES, RESPONDENTS SHOULD
BE TAKEN INTO CUSTODY BY PEACE OFFICERS WEARING PLAIN
CLOTHES AND DRIVING UNMARKED VEHICLES, UNLESS THE
PEACE OFFICERS HAVE REASON TO BELIEVE THAT THE
AUTHORITY OF POLICE IDENTIFICATION IS NECESSARY TO
RESTRAIN A RESPONDENT. THE NECESSITY OF UNIFORMED
POLICE OFFICERS SHOULD BE CONVEYED BY THE DEPUTY CLERK
UPON ISSUANCE OF THE TEMPORARY ORDER OF DETENTION.

The use of unmarked cars and plain clothes is in keeping with
the respondent's right to be taken into custody in the least comspicuous
manner, and, to the extent that being taken into custody by uniformed
police officers is psychologically traumatic, it may protect subsequent
treatment interests of the respondent as well. The implementation of
this provision does not appear to present a significant cost to the City
of Columbus. It should be noted that reviewers were not in accord in
their reactions to this recommendation.

RECOMMENDATION: COLUMBUS POLICE OFFICERS SHOULD BE
ENCOURAGED TO TAKE OR REFER AS MANY ALLEGED MENTAL
HEALTH CASES AS POSSIBLE TO COMMUNITY MENTAL HEALTH
CENTERS INSTEAD OF CENTRAL OHIO PSYCHIATRIC HOSPITAL.
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Assume that the Columbus police receive a call from a distraught
person seeking help with a friend allegedly acting in a mentally aberrant
and bizarre manner. Unless, in the judgment of the peace officer
responding to the call, a true emergency exists, it is in the liberty
interests of the respondent as well as the interests of economy and
efficiency to refer the person to the community mental health center for
pre—screening pursuant to judicial hospitalization. In our opinion, this
diversion of mental health cases from emergency hospitalizatom to
judicial hospitalization best complies with Ohio law and, apparently, is
in keeping with policies endorsed by Central Ohio Psychiatric Hospital.
As indicated earlier in this section, at this writing the above
recommendation is a matter of policy.

RECOMMENDATION: ADEQUATE TRAINING SHOULD BE MADE AVAILABLE
FOR PEACE OFFICERS IN FRANKLIN COUNTY ON: THE NATURE
AND MANIFESTATIONS OF MENTAL HEALTH DISORDERS, HOW TO
COMMUNICATE WITH AND HANDLE MENTALLY DISORDERED
INDIVIDUALS AND, IMPORTANTLY, COMMUNITY RESOURCES TO
WHICH MENTALLY ILL INDIVIDUALS MAY BE TAKEN OR
REFERRED.

Due to a combination of lack of manpower, unfamiliarity with
available resources, and a general lack of training in handling mentally
aberrant (but not criminal) behavior, some peace officers reportedly have
resorted to a disturbing manner of handling mentally aberrant persons in
their jurisdiction. When confronted with a seemingly mentally ill person
acting in a bizarre manner that may be disturbing to those around him or
her, police transport the person to the edges of their geographic
jurisdiction and instruct the person not to return. According to the
peace officers, an unfamiliarity with alternative procedures for dealing
with the problem in an efficient manner. These officers were willing and
eager to avail themselves of opportunities for training.

Training of peace officers could be initiated most expeditiously
by means of a memorandum prepared by a committee of individuals from the
Sheriff's Department, the community mental health centers, and the
Probate Court. For example, the Deputy Clerk could contribute valuable
information regarding the initiation of the civil commitment process; a
community mental health center pre~screener could provide valuable
information regarding procedures for taking a respondent to the community
mental health center; and, finally, a member of the Sheriff's
Department's "mental health team" could provide very practical
information as to "dos" and "don'ts" of picking up respondents. More
ambitious projects, such as training sessions, simulations, and
workshops, also could be contemplated.

Notifying Respondent of Rights

Court officials, peace officers, mental health personnel,
attorneys, and referees in Columbus are extremely conscientious in
informing respondents of their rights. Respondents are notified of their
rights repeatedly from the time that they are taken into custody until
the Probable Cause Hearing. In general, the Columbus procedures for
notification of respondent's rights are exemplary and praiseworthy. In
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this section, we mention only a few matters for general consideration and
make several specific recommendations for making what appears to be a
very good system even better.

An explanation of rights as required by statute is obviously
related to, but not perfectly congruent with, a complete explanation of
the nature and consequences of the proceedings, past, present, and
future, in which the respondent may be involved. Many of the individuals
to whom we spoke in Columbus expressed the opinion that respondents often
are not adequately informed about the entire involuntary civil commitment
process, notwithstanding the many attempts to inform them of their legal
rights. Respondent's attorneys report that many of their clients do not
truly understand what is happening to them, what is going to happen to
them in the future, and how they can go about getting various types of
assistance. By all indications, those individuals who come into contact
with respondents, in concert, make a sincere and diligent attempt to
provide such explanation. Some suggest that sufficient comprehension may
be beyond the capacities of many respondents.

While it is clear that most respondents in Columbus receive
notification of their rights as required by law, several interviewees
raised questions about the efficacy of persistent and repeated
explanation of these rights., Several hospital staff considered such
explanations to be a waste of time, believing that respondents are mostly
too ill, anxious, and generally too confused to comprehend that which is
being explained to them. They suggest that overwhelming respondents with
what may be perceived as nothing but confusing papers and verbal
gibberish merely exacerbates an already strained situation. Of course,
the impression developed by attorneys that respondents often act as if
they are hearing information for the first time may be attributed to the
possibility that respondents, in fact, were provided the informatiom but
were unable to understand or remember it. Indeed, it is possible that
the information presented by the attorney makes no more lasting an
impression than that provided previously by a sheriff's deputy, the
community mental health center pre-screener, or the hospital staff.

While attorneys and judges seem to be reassured merely by seeing that the
information about rights is transmitted, they acknowledge that the
language and concepts are complex and are likely to confuse even mentally
healthy people. Others in Columbus, who are removed from the day—-to—day
contact with hospitalized individuals and have the luxury to reflect, are
concerned that only the minority of respondents truly understand their
legal rights. These individuals suggest that more thoughtful counseling
with each respondent is necessary. The recommendations below address
some of these concerns. We hasten to add, however, that the
recommendations should not be taken as a criticism of the Columbus
procedures for notification of respondents' rights. It remains the most
thorough and conscientiously applied set of procedures we have observed.

RECOMMENDATION: 1IN ACCORDANCE WITH OHIO LAW AND COURT
RULES, SHERIFF'S DEPUTIES UPON TAKING A RESPONDENT
INTO CUSTODY SHOULD ORALLY INFORM THE RESPONDENT OF
HIS OR HER LEGAL RIGHTS, AS WELL AS PROVIDE A WRITIEN
'STATEMENT OF THOSE RIGHTS.
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The complaint by sheriff's deputies that respondents may in fact
take immediate advantage of rights (e.g., use of a telephone) that are
orally explained to them seems contrary to the intent of the law. The
deputies, in enforcing the law, should encourage respondents to take full
advantage of their rights. To present a person with a piece of paper
setting forth his or her legal rights, when there is no doubt that the
paper has no meaning to the person, is a pointless and ritualistic
gesture.

RECOMMENDATION: WRITTEN STATEMENTS REGARDING LEGAL RIGHTS
AND PROTECTIONS SHOULD BE PROVIDED IN SIMPLE LANGUAGE.

Statements of rights typically seem to be written and provided
to respondents more to satisfy the letter of the law than to provide
information to patients. To be effective, these statements of rights
need to be presented in simple language. Additional information should
be made available to respondents who request a more thorough
understanding of their rights in the actual language of the law.

RECOMMENDATION: PROCEDURES FOR THE NOTIFYING THE
RESPONDENT'S FAMILY SHOULD BE CLARIFIED AND
COORDINATED.

Based on our observations, it is unclear who in the mental
health—-judicial system assumes the responsibility for informing the
respondent's family about his or her involuntary hospitalization. We
were informed that the Deputy Clerk of the Probate Court, the Bailiff of
the court (located at Central Ohio Psychiatric Hospital), and hospital
social workers may assume this responsibility. Given the sensitive
nature of the communication, it may be advisable for hospital social
workers, instead of court personnel, to advise respondents' families.
Although it may cause a delay in the notification, this procedure may
have therapeutic advantages for the respondent.

RECOMMENDATION: ATTORNEYS SHOULD NOTIFY RESPONDENTS OF THE
AVAILABILITY OF APPEAL, WRITS OF HABEAS CORPUS, AND
OTHER REMEDIES IN ADDITION TO VOLUNTARY ADMISSION.

As we will discuss further in Chapter VII, for various reasons
respondents are not adequately informed of mechanisms to review contested
commitments. Fairness is the underlying concern in conveying to the
respondent all avenues available as alternatives to compulsory
hospitalization, even if those avenues may not be well traveled.

44




i - -‘

R

CHAPTER IV

PREHEARING MATTERS AFTER THE RESPONDENT IS HOSPITALIZED

In the last chapter, we considered those matters pertaining to
the process of involuntary civil commitment in Columbus before a
respondent is involuntarily detained in a hospital. This chapter
considers the events and procedures before judicial hearing, but after
the respondent has been taken into custody and detained in a hospital
against his or her will, Although the judicial hearing is considered by
many to be the centerpiece of the involuntary civil commitment process,
what occurs before the judicial hearing may have a greater bearing on the
individual committed and, in the long term, the people of Columbus. As
discussed in the previous chapter, prompt and reliable decision-making in
screening and diverting mental health cases from compulsory
hospitalization in the initial stages of the process protect both the
individual's liberty interests and the taxpayer's pocketbook.

A. PREHEARING TREATMENT

A person who has been brought to the hospital by means of
emergency hospitalization, i.e.,, without the authority of a temporary
order of detention, must be examined by the hospital staff within 24
hours of admission (5122.10). After examining the respoundent, if the
hospital staff believe the person to be sufficiently mentally ill to be
subject to compulsory hospitalization, they may detain the person
involuntarily for up to three days, during which the hospital must file
an affidavit pursuant to judicial hospitalization (5122.11), convince the
person to be hospitalized voluntarily, or release the person. A
respondent taken into custody by order of the court following the filing
of an affidavit way be observed, diagnosed, cared for and treated in a
hospital (5122.05) until such time as a probable cause hearing is held,
Although two provisions in the Ohio law permit in theory the hearing of
probable cause before the respondent is actually taken into custody
(5122.141 and 5122.17), this rarely occurs in practice. Thus, the
delicate matter of the administration of mental health treatment before
an adversarial hearing is relevant for all respoundents who are not
diverted from compulsory hospitalization and are admitted to the hospital.

Strong conflicting interests are at stake in mental health
treatment before full judicial review. On the one hand, it has not yet
been determined by judicial review that the criteria for involuntary
civil commitment have been met. The person may, in fact, have been
wrongfully detained. Oun the other hand, the respondent's deteriorating
mental condition and aberrant behavior may seriously threaten not only
his or her own safety, but that of those around him or her. And, to make
matters even more difficult, practical coumsiderations of economy,
efficiency, and convenience also must be considered, if not openly
acknowledged, in attempting to balance conflicting forces and values.

From discussions with hospital staff, we sensed no clear,

consistent policy regarding prehearing treatment. In gemeral,
respondents are to be provided with '"adequate medical treatment for
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physicial disease or injury' and receive 'humane care and treatment in
the least restrictive humane psychological and physical environment
within the hospital facilities (5122.27). Except for especially
intrusive treatment (surgery, convulsive therapy, major aversive
interventions, sterilization, any unusually hazardous treatment
procedures, and psycho-surgery), Ohio law does not speak to the issue of
prehearing treatwent. As a general practice, some hospital psychiatrists
and physicians are reluctant to treat respondents before the probable
cause hearing due to a fear of liability. They may, however, prescribe
some type of therapy other than medication before the probable cause
hearing. One psychiatrist reported that some of the hospital's staff
seem preoccupied with liability issues, which, to the detriment of their
best clinical judgments, causes them to be overly cautious.

B. MENTAL HEALTH EXAMINATION

Before a respondent in Columbus appears at a probable cause
hearing, he or she is likely to have received at least four mental health
examinations. The first is performed by a social worker at a community
mental health center for the purposes of pre-screening (5122.11,
5122.13). The second is performed by hospital staff within twenty-four
hours after the respondent's arrival (5122.10). The third mental health
examination is conducted by a psychiatrist appointed by the court to
determine the 'mental condition of the respondent, and his need for
custody, care, or treatment in a mental hospital" (5122.14). Last, the
respoundent is examined by an independent expert. Although statute
provides the respondent the right to select a psychiatrist,
licensed=-clinical psychologist, or physician of his or her own choosing
to evaluate his or her mental condition, most Franklin County respoundeuts
are indigent and expert evaluation is provided at public expense
(5122.05). 1In Franklin County, independent experts are appointed by the
Court as are court experts.

As discussed in the last chapter, the pre-screening examination
is not required by law and is not performed in Columbus when (1) the
affidavit was supported by the certification of a private psychiatrist or
psychologist retained by the affiant, thus, not requiring a doctor’s
letter from a community mental health center screener, and (2) when a
respondent is taken directly to a hospital and admitted on an emergency
status.

Taken as a whole, the purpose of the mental health examinatious
before the judicial heariung, as intended by Chio law (5122.14, 5122.13)
and the practice in Columbus, is to test the allegations in an affidavit
or application for emergency admission and to determine, from mental
health practitioners perspectives, whether the respondent should be
involuntarily hospitalized. The information gained as a result of these
examinations should inform judicial determinations. The examinations
provide an adequate, perhaps even an excellent protection against
improper hospitalization, when compared to other jurisdictioms. Only one
person whom we interviewed in Columbus complained of the inadequacy of
the mental health examination, claiming that some respondents in Central
Chio Psychiatric Hospital are not examined to determine the need for
compulsory hospitalization. Hospital staff and community mental health
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center staff felt that this claim was unfounded. In our opinion, it is
conceivable, but unlikely, that a respondent may slip through the net of
examinations provided in Columbus. The system of mental health
examinatious provided in Columbus provide more than an adequate check on
improper involuntary hospitalization before judicial hearing.

On the negative side, inadequate use is made of the information
acquired during the examinations that are performed. From the
perspective of economy and efficiency, the ratio of information acquired
during the examination to that actually provided and used can be greatly
improved. Many of the attorneys, and some of the referees and mental
health workers in Columbus pointed out a redundancy in the prehearing
examination process. Several attorneys recommended the elimination of
either the court examiner or the independent examiner, although not
both. This redundancy provides a strong check against improper
involuntary hospitalization, but, as we will discuss, it arguably does
not sufficiently balance that need against the interests of economy and
efficiency.

Beyond the basic similarity of purpose--assessing mental status
and need for hospitalization--there are differences in the conduct and
consequences of the examinations. As discussed in the previous chapter,
pre-screening examinations are typically conducted by a social worker
from a community mental health center, more often than not at the home of
the respondent. By all accounts these examinations are conducted
thoroughly and diligently. The pre-screener inquires about previous
psychiatric problems, present mental status, behavioral problems, and the
social history of the respondent by means of interviews with the
respondent and the affiant. Frequently, existing hospital records are
reviewed by the pre-screener before proceeding to the respondent's home.
According to one pre-screener, it is customary practice to explain to the
respondent the purpose of the visit and interview, the nature of the
complaint, and other factors of particular relevance.

The time and extent to which information gleaned during
pre-screening is conveyed to the court for judicial use determination are
unclear. Under judicial hospitalization procedures, the pre-screener's
doctor's letter accompanies the affidavit, and the respondent's attormey,
social worker, attorney representing the state (see Chapter VI), and
hospital staff have access to this information. When no affidavit is
filed in emergency situations, and when no pre-screening report is
provided in support of the affidavit, it was unclear to us to what extent
the pre-screening information is communicated for legal and mental health
treatment purposes. Although several attormeys indicate that they
frequently made contact with the pre-screener and inquired about the
particulars of a mental health case, much of the valuable information
obtained about less restrictive alternatives, present and past family and
social environment, and present mental condition of the respondent seems
not to be utilized.

Consistent with Ohio law, respoudents are typically examined by
hospital staff within twenty-four hours of arrival at the hospital.
Apparently, these examinations are provided promptly. They vary in
duration and the manner in which they are conducted according to the type
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of mental health problems exhibited by the respondent, his or her present
demeanor, as well as the professional and personal style of the

examiner. Only one weakness in the hospital examination process was
brought to our attention by a hospital psychiatrist--apparently, Central
Ohio Psychiatric Hospital does not have a perfectly suitable place to
conduct such examinations. Persous involuntarily hospitalized are
examined in non-private places in the hospital that are relatively
far-removed from the place of admission.

Although Ohio law provides that the examination "shall be held
at a hospital or other medical facility, at the home of the respondent,
or at any other suitable place least likely to have a.harmful effect on
the respondent's health" (5122.14), respondents are almost always
examined in the hospital a day or less before judicial hearing. Once
again, the examinations may vary in duratiom, countent, and style
depending upon the particulars of the case, the behaviors exhibited by
the respoundent during the examination, and the professional and personal
preferences and style of the examiner. Attormeys, referees, and mental
health personnel all praised the competence and performance of the
independent and court expert, both appointed by the court.

A few attorueys complained, however, that the examinations were
conducted too close in time to the hearing to allow adequate time for
conferences with the examiners. Some attorneys felt hard-pressed to
prepare their cases adequately because examiners perform their mental
health examinations just prior to the judicial hearing. Thus, while the
short period of prehearing detention before judicial hearing is a
strength in the COhio law and the practice in Columbus, as discussed in
the previous chapter, it has some legal disadvantages.

The "independence" of the independent examiners in Columbus can
be questioned. Because they are appointed by the Probate Court in most
cases (rather than being chosen by respondents) it may be argued that
they are too closely aligned with either the Court or the hospital. It
was pointed out by those we interviewed and directly observed during both
probable cause and full judicial hearings, that the court examiner and
independent examiner usually agree in their diagnoses of the respondent's
mental condition. To their credit, however, the examiners tend to
emphasize in prognoses those conclusions and opinions that are consistent
with their implied roles either to support or refute the need for
compulsory hospitalization. No unfair bias was suggested by individuals
in Columbus, nor did we observe such bias in the judicial hearings. - With
regard to the examiners' possible unfair or improper alignment with
hospital interests, there were strong indications from hospital staff,
and frowm our observations of hearings, that just the opposite was true,

Once the examiners have performed their evaluation of
respondents and provided the Court with the necessary informatiom, it may
be arguably desirable to make this information available to the hospital
treatment team if the respondent is committed. However, there seems to
be no coordination or noticeable cooperation between hospital staff and
the court-appointed examiners. Noune of the privileges and access
accorded hospital psychiatrists are provided to the court appointed
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experts, though no animosities seem to exist. In fact, this relative
lack of coordination and cooperation of the respoundent could be viewed as
a weakness in the system from the perspective of treatment interests.
Consistent with a point made above, the interests of economy and
efficiency are also not well served by this separation and independence
of the examiners,

C. OPPORTUNITIES FOR VOLUNTARY ADMISSION

Once a respondent is involuntarily hospitalized and awaiting a
judicial hearing, should he or she be given the opportunity to become a
voluntary patient? And, if so, under what conditions?

Ohio law, like the laws in many states, recognizes that a person
who has been hospitalized involuntarily but who does not object to
hospitalization might benefit by allowing him or her to apply for
voluntary admission to the hospital. According to Chio law, any person
who has been hospitalized involuntarily, (except for those hospitalized
pursuant to incompetency to stand trial and insanity pleas), may at any
time apply for voluntary admission to the hospital where he or she is
committed (5122.15). There may be both therapeutic and legal advantages
for the respondent to elect voluntary admission to the hospital. The
respondent who recognizes his or her need for treatment and
hospitalization, and seeks it voluntarily, may be more likely to benefit
from treatmeunt. Further, by electing voluntary admission to the hospital
before any hearings have occurred, the respondent avoids the stigma of
compulsory hospitalizatioun, the commitment case will be dismissed, and
all court records will be expunged if the person becomes a voluntary
patient before the probable cause hearing. This may be important for
respondents, because journal and docket entries of commitments are
technically accessible to the public in Ohio, and may be consulted by
potential employers of the respondent, credit companies, and land-title
companies (5122.31). However, although Ohio law make journmal and docket
entries of commitments technically accessible to the public, the Franklin
County Probate Court, on its own initiative, has removed all jourmal and
docket entries of commitments from the general public indexing since
1976. Therefore, all records and all dockets in Framklin County Probate
Court are confidential pursuant to court policy.

Where the signing of a voluntary admission and a subsequent
request for discharge coustitutes a change in attitude on the part of the
respondent, increased insight into his or her problems, and a gaining of
control and responsibility, no objection is raised to the change in
status to voluntary hospitalization and subsequent discharge. When,
however, the voluntary admission and subsequent request for discharge
goes against the better judgments of hospital staff, or appears to be a
manipulation of the system by a respondent who truly needs treatment,
difficulties arise.

Discharge is not solely in the discretion of the patient. Nor
can hospital staff simply deny a request for discharge by a respondent
who has been granted voluntary admission. The right of any voluntary

. patient in Columbus to be released upon written request is qualified by a
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provision allowing the head of the hospital to file an affidavit with the
court pursuant to judicial hospitalization, within three days from the
receipt of the application for voluntary admission.

This procedure generally engenders no complaints from legal and
mental health practitioners in Columbus. But in some instances
respondents request and are granted voluntary admission and the hospital,
in turn, responds with the filing of an affidavit. This sequence may be
repeated several times. Sometimes, in a frustrated response to this
shuffle, especially when the respondent resists treatment efforts, the
hospital releases the respondent.

The frustratious of the hospital staff caused by this problem is
well expressed by ome psychiatrist in a recent letter to Probate Court
Judge Richard B. Metcalf:

[P]atients, led by their wishful thinking and confused by
their psychosis or disorganization of their thinking processes,
misinterpreted the true intent of this clause [right to release
of voluntary patients] and considered their voluntary status as
the first step toward discharge.

[Tlhe patient may refuse medication which, in light of our
present understanding of modern psychiatric treatment for
serious mental diseases, is the only effective treatment
modality, particularly in the initial phase of the illness.
This short notice [the three~day request for discharge],
however, puts the hospital in a position where, unless the
patient does something spectacularly dangerous, they would give
in {release] and keep their fingers crossed.

[Tlhey are soon returned [u]sually by their bewildered and
often frightened relatives, or by the law enforcement officers.

It would require an independent committee to evaluate the
full extent of this revolving door procedure, and, in my
experience, this committee would get the hospital staff's full
cooperation and assistance since they feel thoroughly
frustrated, helpless and demoralized. (Emphasis added)

The psychiatrist who wrote the letter from which these quotes
were drawn cited eight specific cases, by name and case number, that were
readmitted a total of 106 times. Readmissions in individual cases ranged
from 7 to 26 different occurrences.

A different aspect of the same problem concerns the capacity of
the respondent to sign an application for voluantary admissioun. The
possibility of signing a voluntary admission form should be fully and
carefully discussed with the respoundent. Obviously a respondent should
never be forced into "voluntary" admission. Pointing to the number of
respondents diverted to voluntary admission, several attorneys express a
fear that voluntary admission may be coerced by hospital staff. It is
estimated that in Columbus, five out of ten respondents who are initially
hospitalized involuntarily become voluntary patients before the probable

cause hearing, and two more of the remaining five may elect to become

50 -

n




voluntary patients before the full hearing. These are comservative
estimates according to data recently collected by the Franklin County
Probate Court and the opiniouns of mental health persounnel in Columbus.

Once a respondent is admitted to the hospital, a social worker
is assigned to the respondent's treatment team and has a responsibility
to offer the respoundent the right to become a voluntary patient.
According to hospital staff, respondents are told of their right to
request discharge as voluntary patients, as well as the possible
restrictions on that discharge by the refiling of an affidavit. Hospital
staff reportedly encourage the election of voluntary admission by
respondents, when warranted by their mental coundition, for several
reasons beyond treatment consideratious:

1) Most treating professionals shun the real and imagined
consequences of contact with the adversarial system, and feel
very uncomfortable in treating patients who may have been forced
to the hospital by the courts.

2) Similarly, the hospital staff comsiders it contrary to their
purpose to treat patients whose rights have been curtailed.

3) Finally, hospital staff prefer to avoid the burden of paperwork
and the expenditure of resources necessitated by the involuntary
¢civil commitment process.

Although several hospital administrators have candidly admitted
that the conversion of many respondents to voluntary statuses was partly
motivated by bureaucratic couvenience, they forcefully denied any
coercion of patients. They stated that the conversiom to voluatary
status is always in the respondent's best interest. It should be pointed
out, in support of the hospital staff's statements, that the practice of
coercing voluntary applications would be incomnsistent with the
frustrations expressed over those patients who prematurely and

inappropriately request voluntary status thereby adding to the so called
"revolving door" problem.

D. DISCHARGE AND RELEASE

Counsistent with the policy of deinstitutionalization of the Ohio
Department of Mental Health, the head of the hospital has broad powers to
discharge any respondent before judicial hearing. Regardless of whether
a respondent has been admitted to the hospital pursuant to emergency
hospitalization or judicial hospitalizatiom, he or she must be examined
within 24 hours after admission (5122.10, 5122.19). 1If the hospital
staff fail to find a respondent sufficiently mentally ill and dangerous
to warrant compulsory hospitalization, the head of the hospital must
release the respondent. It should be noted that this broad power to
discharge a person extends even after the judicial hearing. Unless the
respondent has been indicted or convicted of a crime, the head of the
hospital may discharge a respondent without the consent or authorization
of the probate court (5122.21).
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According to hospital staff, discharge of the respondent
following mental health examination is not uncommon, especially in
emergency hospitalization cases. At least partly due to a broad
interpretation of what counstitutes a mental health examination at the
time of hospital arrival, hospital staff, attorneys, and referees have
some differences of opinion about prehearing discharge. Attormeys and
referees hold the opinion that the hospital must "admit' the respondent,
conduct an examination, and then, if warranted, release the respondent.
In practice, hospital staff state that they will often "refuse to admit"
at the point of hospital admission when the mental health case seems
inappropriate for compulsory hospitalization. Illustrative examples that
were cited include that of a woman who refused to wear clothes and a man
who repeatedly threatened to commit suicide--examples constituting more
of a behavior problem than a mental illness problem, according to one
hospital administrator. Difference of opinion about practice most
probably stem from semantic difficulties in the use of the word "admit."
Hospital staff may refuse to "admit'" a respondent with behavior problems,
although they readily accept such cases for initial examination.

Even though many respondents are discharged "warm with
symptoms," hospital staff consistently stated that discharge would be
even more frequent if a sufficient number of community facilities for
rehabilitation and aftercare (e.g., licensed supervised homes) existed.
They acknowledge that many respoundents are discharged properly because
they no longer meet legal criteria for involuntary civil commitment in an
inpatient facility; but they are yet unprepared from a mental health
perspective to enter the community without support. Some who are
released require the care that could be provided in licensed supervised
homes, for example. But there are few places to discharge respondents,
according to hospital staff. If there were, respondents would be
discharged earlier and more frequently tham at present.

Of course, a respondent may at any time seek release from the
hospital by comvincing his or her treatment team that he or she no longer
requires hospitalization. As discussed in the previous section, the
respondent may then be encouraged to ‘submit an application for voluntary
admission, or the treatment team may simply discharge the respoundent. It
is not uncommon, also, for the respondent to instigate de facto release
simply by walking away from the hospital (Central Ohio Psychiatric
Hospital is considered a '"minimum-security' facility). The hospital will
notify the Probate Court that a respondent has "escaped." The Court, in
turn, notifies the Sheriff's Department, which will make an attempt to
locate the respondent. If the respondent is comsidered to be dangerous,
family members and others who might be affected will be notified.

This chapter and the previous one have already cousidered
several other ways by which a respondent may be released prior to a
formal judicial hearing. Most of the persons who become involved in the
initial stages of involuntary civil commitment in Columbus are diverted
from compulsory hospitalization, either to community resources or
voluntary hospitalization. Also, the promptness of judicial hearings
diminish the use of many prehearing remedies that are available to a
respoundent.
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E. CONCLUSIONS AND RECOMMENDATIONS

The strengths clearly outweigh the weaknesses of procedures in
the Columbus involuntary civil commitment process, in the period after a
respoudent is taken into custody and while he or she is in the hospital
awaiting a court hearing. Legal safeguards and protectiouns afforded the
respondent are balanced with treatment comnsideratioms and interests of
economy and efficiency. This chapter concludes by addressing the various
strengths and weaknesses in the prehearing hospitalization stage. of
commitment and by making a number of specific recommendatious for
improvement. As in the previous chapter, recommendatious for
improvements are interspersed in the text, preceding or following
supporting commentary.

Prehearing Treatment

The treatment of respondents who are involuntarily hospitalized
before a judicial hearing is an issue that raises little controversy in
Columbus. In practice, most respoundents are medicated and provided other
types of therapies shortly after they are admitted to the hospital.
Except for their legal status, and some of the hospital staff's
trepidations about that status and related liability threats, respondents

hospitalized on court order are treated essentially the same as any other
patients.

RECOMMENDATION: THE POLICIES OF CENTRAL OHIO PSYCHIATRIC
HOSPITAL AND PRIVATE MENTAL HEALTH FACILITIES
REGARDING APPROPRIATE TREATMENT OF RESPONDENTS
ADMITTED INTO EMERGENCY OR JUDICIAL HOSPITALIZATION
SHOULD BE CLARIFIED. THESE POLICLES SHOULD BE
INFORMED BOTH BY LEGAL OPINION REGARDING THE LIABILITY
OF TREATMENT PROVIDERS IMPLEMENTING THESE POLICIES,
AND BY MENTAL HEALTH PERSONNEL'S OPINION ABOUT THE
APPROPRIATENESS OF CRISIS TREATMENT. IT IS FURTHER
RECOMMENDED THAT THE OHIO DEPARTMENT OF MENTAL HEALTH
DRAFT AND THE OHIO LEGAL RIGHTS SERVICE REVIEW THESE
POLICIES.

RECOMMENDATION: UPON FIRST MEETING WITH THEIR CLIENTS,
RESPONDENTS' ATTORNEYS SHOULD FAMILIARIZE THEMSELVES
WITH THE TYPE OF PREHEARING TREATMENT GIVEN TO THE
RESPONDENT, ESPECIALLY WHEN THE TREATMENT CONSISTS OF
MEDICATION THAT IS LIKELY TO AFFECT THE RESPONDENT'S
DEMEANOR DURING THE PROBABLE CAUSE HEARING.

Whether or not a respondent is medicated may have legal, as well
as therapeutic relevance. On ome hand, a respondent who is medicated
properly will often make a better appearance before a referee during
judicial hearings. On the other hand, medication, especially
over-medication, may work to the detriment of the case against judicial
hospitalization. Medication may cloud a respondent's thinking and
diminish his or her ability to assist counsel. And, some medication even
when properly prescribed and administered may give respondents the
appearance of being mentally ill, which, of course, would work against
them during judicial hearings.
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Mental Health Examinations

Taken as a whole, the mental health examinations provided to
respondents before judicial hearings—--prescreening, hospital examination
at the time of admission, examination by a court expert, and examination
by an independent expert--constitute a significant strength in the
Columbus system. The protection that these examinations provide against
improper involuntary hospitalization is substantial. The prescreening
examination is performed at the very early stages of the involuntary
civil commitment process and provides adequate opportunities for
diversion from compulsory hospitalization. Prompt and reliable
decision-making appears to be the rule rather than the exception. The
legislative intent in Ohio law for the provision of an independent
examination is adequately complied with in practice. Such independent
examination is provided for in the laws of many states but rarely occurs
in practice as it does in Columbus. Given the enormous influence that
examiners have in commitment cases, this automatic provision of an
independent examination is commendable both from the point of view of a
check on the validity of decisions regarding compulsory hospitalizatious
and an increase in the confidence in diagnosis and appropriate treatment.

On the rnegative side, the examinations may be redundant and
their results underutilized. The prehearing examination process probably
could be better coordinated and be economized without lowering safeguards
against improper hospitalization.

RECOMMENDATION: THE PROBATE COURT SHOULD MAKE MUCH GREATER
USE OF THE INFORMATION THAT IS ACQUIRED IN THE
PRESCREENING EXAMINATION BY THE COMMUNITY MENTAL
HEALTH CENTER, THE EXAMINATION UPON HOSPITAL
ADMISSION, AND THE EXAMINATIONS BY THE COURT AND
INDEPENDENT EXPERT.

Assuming that the court would require (we do not, necessarily,
recommend this) that each of these examinations result in a 2-3 page
report provided to the court and attormeys, it would seem unlikely that
the Court and attorneys would have insufficient data to test the
allegations of the affidavit. Apparently, however, only the prescreening
report supporting an affidavit typically becomes a part of the court
record. The court examiner and the independent examiner do not file
written reports. Thus, although three examinations of the respondent
have been performed, only the results of one of these (the prescreening
report) is a matter of record at the start of judicial hearings. And, as
has been discussed elsewhere in this report, the limited time
respondents' attorneys have available to them for confereunces with the
examiners before hearings often does not allow the full exploration of
their examinations until they present oral testimony at the hearing.
Interests of economy and efficiency seem to dictate that the court either
make full use of the examinatiomns it requires by the filing of written
reports or reduce the examinations it requires im practice.
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RECOMMENDATION: ONCE THE INTEREST OF CHECKING THE VALIDITY
AND RELIABILITY OF COMMITMENT DECISIONS IS SATISFIED,
THE COURT SHOULD COORDINATE AND COMPILE THE RESULTS OF
THE VARIOUS PREHEARING EXAMINATIONS, IN THE BEST
INTERESTS OF THE RESPONDENT'S TREATMENT, BY MAKING
THESE RESULTS AVAILABLE TO THE HOSPITAL TREATMENT TEAM.

The independence of the various examinations serves to test the
allegations and arguments for and against compulsory hospitalizatiou.
Once the test has been conducted, however, independence serves no further
purpose and access to all information for the possible purposes of proper
treatment becomes a primary interest. Would the prescreening report,
with its detailed account of the respondent's behavior in the community
and a description of his or her mental condition at the time he or she
was taken into custody, be of use to the treating psychiatrist? Would
the second and third opinion of the court and independent experts be of
further value? Although we did not question hospital officials as to
their receptivity to such information, logic would dictate that such
information would be valuable, especially in view of the fact that the
prescreeners' and examiners' competencies were unquestioned by those we
interviewed.

RECOMMENDATION: 1IN THE INTERESTS OF ECONOMY AND
EFFICIENCY, THE COURT SHOULD GIVE STRONG CONSIDERATION
TO COMBINING THE PRESCREENING EXAMINATION AND THE
EXAMINATION CONDUCTED BY THE COURT EXPERT, THEREBY
ELIMINATING THE REQUIREMENT OF ONE OF THESE
EXAMINATIONS.

Several attorneys and referees, pointing to the redundancy of
the examination results provided by the independent expert and the court
expert, recommended the elimination of one examination. Only one,
however, recommended the elimination of the independent examination. We
would recommend the retention of the independent examination, whether or
not requested by the respondent or his or her counsel. We do, however,
recommend that the examination performed by the court expert, as
presently construed, be supplanted by the combination of the prescreening
examination and that performed by hospital psychiatrists or social
workers at admittance. By all accounts, the prescreening examination is
thoroughly and diligently conducted. 1In our opinion, a combination of a
prescreening examination and examination performed at the hospital would
withstand legal scrutiny because the statutes seem to provide great
latitude to the courts in providing prehearing examination. The cost
benefits of eliminating one examination are obvious. We do acknowledge,
without criticism, the resistance of the medical community to supplanting
one examination, especially when its replacement involves not one of its
own but a practitioner from another discipline, i.e., a social worker.
In support of the recommendation, however, it should be noted that the
superiority of medical opinion and court-ordered mental health
examinations in the commitment context has not been empirically
demoustrated.
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The following three recommendations coucern matters that
probably should be considered regardless of the foregoing
recommendations. They councern the timing of examinations, warnings and
explanations prov1ded to the respondent before examinations, and the
disclosure by examiners of their sources of information.

RECOMMENDATION: EXAMINERS SHOULD BE REQUIRED TO COMPLETE
THEIR EXAMINATION SUFFICIENTLY IN ADVANCE OF JUDICIAL
HEARINGS TO ALLOW COUNSEL ADEQUATE TIME TO CONSIDER
THE RESULTS OF THE EXAMINATION IN PREPARING THE CASE
FOR JUDICIAL HEARING.

Some attorneys complained that the examinations performed by the
independent expert and the court expert were performed just prior to the
judicial hearing, either giving no time for including the results of the
examination in the preparation of the case, or giving just enough time to
converse briefly with the examiner immediately prior to the judicial
hearing. The speed and promptness with which the Probate Court provides
judicial hearings is a strength in the Columbus system of involuntary
civil commitment. In recognition of the fact that there may be little
time between giving notice to the examiners that an examinatioun is
requested and holding the judicial hearing, we cannot be too critical of
the examiners for conducting the examination immediately prior to the
judicial hearing. However, we encourage the Probate Court to make the
request for examination as soon as possible, and further encourage the
court to urge examiners to complete their examination at least eighteen
hours before judicial hearing whenever possible. Currently, it seems
merely a matter of habit to put off examinations until the day of the
hearings. It may be possible to do many of them sooner if the Court
requires this.

RECOMMENDATION: THE COURTS SHOULD URGE EXAMINERS TO TAKE
TIME AND CARE TO EXPLAIN TO EVERY RESPONDENT THE
NATURE AND PURPOSE OF THE EXAMINATION, ITS PLACE IN
THE COMMITMENT PROCESS, AND THE LIKELY CONSEQUENCES OF
THE EXAMINATION.

Ohio law does not provide the respondent the right to remain
silent during court ordered examinatioms, nor does it require that
examiners disclose the purpose, nature, and consequence of the
examination process (cf. In re Winstead, No. 9388 (Chio Ct. App., 9th
Dist., Jan. 9, 1980)). Nonetheless, on the basis of professional ethics
we consider that such explanations should be given to every respondent
before an examination, even if not required by law. Admittedly, few
examiners like to begin their interactions with respondents by “reading
the rights" to them. Perhaps imagining a scene in which a criminal
defeundant is read Miranda waranings by police while leaning against a wall
with arms and legs extended, most will feel that this instantly destroys
any chance for a candid exchange in an atmosphere of trust and support.
On the other hand, many examiners who always make a frank disclosure and
explanation, report that the respoudents are pleased that an examiner
levels with them. The result is an enhanced atmosphere of trust and
cooperation. Ircmically, the effects of an open, hounest explanation
(using the best skills acquired by the helping professions), are not the
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negative ones that might be expected. Rather than causing the respondent
to be cautious about his or her responses to the examiners, they remove
all resistances aund respondents speak openly. In our opinion, whenever
permitted by the respondent's mental condition, a full and open
disclosure of the purpose, nature, and consequence of the examination in
the context of the civil commitment process is dictated by the ethical
codes of psychiatrists, psychologists, and social workers alike,
regardless of requirements of law. In fairmess, respondents should be
satisfied in their desire to know what is happening to them and why. In
our experiences in other jurisdictions, few examiners, regardless of
their attitude, report that respondents refuse to talk with them as a
matter of legal right, although many refuse because they are either too
hostile or too sick to communicate.

RE COMMENDATION: EXAMINERS WHO PREPARE WRITTEN CERTIFICATES
OR REPORTS SHOULD BE REQUIRED TO INCLUDE IN THOSE
REPORTS STATEMENTS INDICATING WHAT PSYCHIATRIC RECORDS
AND OTHER EXAMINERS' OPINIONS THEY CONSULTED BEFORE
EXAMINING THE RESPONDENT AND PREPARING THEIR
CERTIFICATES AND REPORTS. THEY SHOULD INDICATE, IF
POSSIBLE, WHICH OF THEIR CONCLUSIONS DEPENDS
SUBSTANTIALLY ON THEIR OWN OBSERVATIONS AND THOSE
WHICH PRIMARILY ECHO OR REINFORCE PRIOR CONCLUSIONS
MADE BY OTHERS.

An examiner should, arguably, be able to diagnose the presence
of mental aberration by examining a respondent, and perhaps by reviewing
an affidavit, without consulting other examiners or their notes. If
records or previous psychiatric treatments are available to examiners, as
is frequently the case, this is likely to produce a strong bias in an
examiner's conclusions that the respondent is mentally ill.

Mental health personnel have correctly pointed out that previous
psychiatric records are necessary for an exact diagnosis of mental
illness. One Chio psychiatrist suggested that subtle, delusional
thinking may be missed unless an examiner is aware of these thought
processes which were brought to attention by previous examinations. We
submit that while past records are frequently useful in making a
differential diagnosis, it is doubtful that they are required to
determine whether or not a person is mentally 111, which may be all that
is necessary to satisfy requirements of law and the court. The problem,
however, is not merely a legal one. As mentioned in the commentary to a
previous recommendation, the examination is used for treatment purposes
as well as to establish respondent's legal status. Treatment staff have
a valid and important need for psychiatric histories and other examiner's
opinions and records in planning treatment strategies.

Because the examinatious serve both legal needs and treatment
needs, a dilemma is posed. From a legal standpoint, examinations should
be independent and uninfluenced by previous treatment histories and other
opinions. From a treatment standpoint this informatiom is critically
necessary. This recommendation attempts to strike a balance. It allows
examiners to refer to records and confer with other examiners prior to
the examination as they deem necessary; but it suggests that they report

the nature and extent of informatiom that might have influenced their
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conclusions about the respondent's condition. From this, the judicial
determination can take into consideration whether or not current and
independent evidence exists to justify a respondent's compulsory
hospitalization.,

Opportunities for Voluntary Hospitalization

Notwithstanding the difficult issues of chromically ill persons
who are in and out of the "revolving door" of the hospital and the
related difficulty of deciding whether a respondent possesses the mental
capacity to decide to become a voluntary patient, the procedure of
allowing respondents to request voluntary status in the hospital is a
definite streungth in the Columbus system. It makes it possible for
respondents to avoid the stigma of involuntary commitment and prevent the
record of a commitment hearing from becoming part of the public record.
Further, it seems in the interest of economy to have the majority of
respondents eunter the mental health system on a voluntary basis, thereby
eliminating the need for judicial resources and attorneys.

Two recommendations are made below which may alleviate, but not
eliminate, the "revolving door" problem caused by the repeated three~day
letter requests for voluntary admissions, and the problem of ascertaining
the willingness and cowmpetency of respondents to elect voluantary
admissions.

RECOMMENDATION: ATTORNEYS FOR RESPONDENTS SHOULD BE
ENCOURAGED TO ASCERTAIN AND DETERMINE TO THEIR
SATISFACTION THAT RESPONDENTS WHO HAVE APPLIED FOR
VOLUNTARY ADMISSION TO THE HOSPITAL HAVE DONE SO
WILLINGLY AND WITH SOME UNDERSTANDING.

We readily believe that hospital staff have insufficient space and
resources to treat those patients who desperately need their help, that
they endorse and adhere to the general policy of deinstitutiomalization,
and that they often discharge patients when still "warm" with symptoms of
mental illness. In our observations and interviews, we found no basis
for the charge that hospital staff are coercing applicatioms for
voluntary status. Nonetheless, it is not inconsistent with the entire
basis of an adversarial system of civil commitment to question any
short-cut of that system. We thus encourage attormeys and the court to
inquire into the willingness of respondents to elect voluntary admission
and to ensure that such admissions are, truly, voluntary.

Attorneys and judges in other jurisdictions have been concerned
about possible abuses of voluntary admissions by mental health staff.
They fear that respondents may have been pressured into making
"voluntary" applications. Recently, in Chicago, a court rule has been
introduced that requires counsel to certify that a patient who has
requested voluntary admission did so willingly and with full
understanding of the consequences of his or her action. By means of this
process, judges are assured by the attormeys that the respondents are not
being talked into treatment against their wishes and without a court
hearing. In some cases, judges may still require the patient to come to
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court so the judges can be personally satisfied that the applicatiom for
voluntary admission was made willingly. We do not go so far as to
recommend the type of certification process adopted by the Chicago court,
but encourage attormeys and referees to be aware of the problem and to be
vigilant of pressures and coercion of conversion to voluntary

admissious.

RECOMMENDATION: ONLY ONE THREE-DAY LETTER REQUESTING
RELEASE, FOLLOWING A CONVERSION FROM INVOLUNTARY
HOSPITALIZATION TO VOLUNTARY HOSPITALIZATION MAY BE
FILED BEFORE A JUDICIAL HEARING, AND ONE EACH BETWEEN
ADJUDICATION OF INVOLUNTARY CIVIL COMMITMENT AT A FULL
HEARING AND SUBSEQUENT REHEARINGS.

In our opinion, the statute providing for the right of voluntary patients
to release (5122.03) did not intend to permit repeated nuisance filings
of requests for discharge and the responding filing of affidavits by
hospital staff. Given the promptness with which hearings are held in
Columbus, it seems unlikely that the curtailment of unlimited requests
for discharge would engender infringements of a respondent's liberty
rights before a judicial determination is made. Yet, we acknowledge that
this recommendation may be difficult to implement and may meet with some
resistance. Statutory modifications may be necessary.

Reactions to the above recommendation by reviewers in Columbus
were mixed. Several mental health practitiomers endorsed the
recommendation that some reasonable limit on repeated "3-day letters" be
imposed. At least one attornmey was strougly opposed stating that current
law does not permit such limitation. Further, an attorney opposed to the
above recommendation made the interesting point that the so-called
revolving door syndrome may not be as bad, from the point of view of
treatment, than it at first appears. She suggested that the mere fact
that a respondent repeatedly changes his or her mind about release and
hospitalization does not necessarily by itself comstitute mental illness
and the alleged undue burden imposed by the resulting repeated 3-day
letters is not persuasive in justifying the above recommendation.

Discharge and Release

The broad powers to release a respondent, in effect at any time,
is clearly a strength in the Columbus involuntary civil commitment system
from the standpoint of safeguarding against improper hospitalization. On
the other hand, one could argue that if prehearing procedures were
conducted properly--i.e.,, filing of an affidavit, screening,
investigation, and ex parte judicial review--the immediate release of a
person once he has been taken into custody and transported to the
hospital seems senseless, at least from the standpoint of economy and
efficiency. As the legal aud mental health communities become less
concerned with improper compulsory hospitalization and more concermed
with the premature release of persons from the hospital who may have no
treatment alternmatives, discharge and release policies may have to be
reviewed, Bed space, resource allocation, and other fiscal concerns may
become paramount, if they are not already so.
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RECOMMENDATION: HOSPITAL FACILITIES SHOULD BE ENCOURAGED
BY THE COURT TO COMMUNICATE CLEARLY TO THE COURT THEIR
PREHEARING DISCHARGE POLICIES.

With this recommendation, we do not envision the development and
preparation of a formal set of policy and procedural guidelines.
Instead, we suggest the preparation of a memorandum by the hospital
facilities that may inform and assist the court, referees, and attorneys
in understanding the practice of the hospital facilities in discharging
respondents before a judicial hearing.

RECOMMENDATION: THE COURT SHOULD PREPARE ITSELF FOR A
CHANGE IN PUBLIC SENTIMENT AND CHANGES IN THE LEGAL
AND MENTAL HEALTH CULTURE DEMANDING A SHIFT IN
ADVOCACY FROM THE RESPONDENT TO THE AFFIANT.

Organizations have sprung up in other states (e.g., North
Carolina and Wisconsin) advocating for the interests of family members of
respondents in seeing that respondents are not released from the
hospital. Members of these groups are frustrated with the "'revolving
door" of many hospital facilities and the lack of community resources,
and have effectively advocated for lengthier compulsory hospitalization
and tighter requirements for release of respondents to communities
unprepared to accept them. Although the trend is clear, the impact on
the courts is not.

In Chapter I we spoke of the balancing test typically used by
the courts in determinations concerning release for involuntary
hospitalization. This balancing act involves the weighing of competing
interests: (1) the private, individual interests that are affected by a
particular procedure or official action; (2) the community's interest in
the treatment of allegedly helpless and mentally disturbed individuals;
(3) the community's interest in protecting itself from those persons
thought to be dangerous; and, (4) the interests of the court in not
imposing undue fiscal and administrative burdems on elements of the
community. In the above recommendation, we are simply expressing what we
perceive as a shift in the values placed on these interests by the
community as a whole.
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CHAPTER V

COUNSEL FOR THE RESPONDENT

The legislature and courts in Ohio have recognized that the
state's mental health system may not always act in what a person would
consider his or her best interests. Recognition of the risks and harms
that may come to a person when brought into that system has engendered a
greater degree of legal review of mental health practices. The nature,
conduct, and cousequence of this review in involuntary civil commitment
proceedings depend largely on the performance of the attormey
representing the person who faces possible involuntary hospitalization.

Legal issues arise during all phases of the commitment process.
Respondent's counsel typically becomes involved in civil commitment cases
even before the formal judicial review takes place. Before the hearing,
the attormey is responsible for explaining legal rights and optiouns
available to his or her clients. During the hearing, counsel is
responsible for presenting the respondent's case and ensuring that the
entire process is performed correctly and promptly from the respondent's
point of view. During the period of hospitalization, the attorney may
become involved in issues of patient's rights and remedies. The
attorney's assistance again will be needed if the respondent is detained
in the hospital for the full period of commitment and the hospital is not
yet prepared to release the respoundent.

Attorneys normally function in the wmanner that, to the best of
their abilities, will effectuate their clients' goals as the clients
define them. Yet, this role is brought into question when those clients
are alleged to be mentally ill and their capacity to express their wishes
is allegedly diminished. Whether the attormey should zealously advocate
for the expressed wishes of the respondent, or pursue what he or she
believes is in the respondent's best interests is one of the most
frequently discussed issues in involuntary civil commitment.

A. THE RIGHT TO AND ROLE OF LEGAL COUNSEL

The majority of courts throughout the country have recognized
the comstitutional right to legal representation in civil commitment
proceedings. Ohio's commitment statutes guarantees this right to its
citizens (5122.05, 5122.15, 5122.141). As discussed in Chapter IV, a
strength in the Columbus practice is that it follows both the letter and
spirit of the Ohio law by notifying and repeatedly reminding the
respondent of his or her right to counsel. The respondent's waiver of
his or her right to counmsel, although rare in Columbus, must be
knowingly, intelligently, and voluntarily made. The Chio Supreme Court
has set standards for a valid waiver of counsel in McDuffie v.
Berzzarins, 43 Chio St. 2d 23 (1975):

The record in the Probate Court hearing must show with clarity
- that the petitioner knew of his right to counsel, or to
" appointed counsel at state expense if unable to afford counsel,
and that he knew of the allowable commitment which could result
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from the hearing; in short, that he was apprised of all the
facts essential to a broad understanding of the whole matter.
(43 Ohio St. 2d at 26.)

The role of counsel in the involuntary civil commitment process
has been the subject of heated debate and a considerable amount of
confusion. Ohio law, like that of most states, does not prescribe the
role of counsel with any specificity.

The greatest focus of debate is the type of advocacy of the
respoudent rights assumed by counsel., Some endorse the role of guardian
ad litem. At the extreme of this role, an attorney determines and works
toward what he or she believes are the respondent's best interests, which
may or may not be release from the hospital, independent of the
respondent’'s expressed wishes or desires., Some commentators, critical of
the guardian ad litem role of counsel in civil commitment proceedings,
have stated that this role does not adequately satisfy the requirement of
the right to effective assistance of counsel because of the potential
conflict between strict adherence and zealous advocacy of a respondent's
expressed desires and the guardian's perception of the '"best interests"
of the respondent. 1Indeed, it is not at all uncommon for a respondent's
expressed wishes to be incongruent with the attormney's perception of what
the respondent needs. The majority of commentators take the position
that the proper role of counsel in commitment proceedings is one of
advocacy for the respondent's wishes as the respondent defines those
wishes. In this role, counsel does not substitute his or her own
personal judgment for the expressed wishes of the respondent.

The education and prior experience of attormeys who represent
respondents may have invested in them an attitude that is often
antithetical to that of most mental health personnel. That is, the
aggressive defense attorney has been schooled to place the highest regard
ou his or her client's expressed interests and to work diligently in
achieving those interests, rather than to spend much time in counseling
the client extensively about what he or she might consider the best
interest of the client. The attorney may well place the greatest
emphasis on his client's persomal liberties with limited regard to his or

her client's mental health or capacity to know or express personal wishes
and choices. '

Referees, attorneys, and mental health personnel in Columbus
disagree among themselves whether the guardian or advocate role is most
appropriate for the respoundent's counsel to assume. The prevalent
feeling among referees, however, is that attorneys for the respondent
should act as a strong advocate in most cases. Most attorneys with whom
we spoke were ambivalent., One attorney stated that he always assumes the
role of a strong advocate, but suggested that other attormeys in
Columbus, for the most part, assume the guardian ad litem role. He
suggested that the involuntary civil commitment process and the legal
culture in Columbus provide no incentive for attorneys to assume strong
advocacy roles, Zealous advocacy, he stated, disrupts the normal pace of
the proceedings or, even worse, offends the referees and as a result may
jeopardize his or her future appointments in commitment cases. (The
topic of appointments will be discussed later in this chapter.) None of
the attorneys with whom we spoke endorsed the role of a zealous advocate
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for release of the respondent without consideration of other altermatives
or options that might be available. It was suggested that less
restrictive alternatives to compulsory hospitalization should be fully
explored and explained to the respondent, and ounly when this has been
done should counsel proceed with a strong advocacy for the respondent's
choices and wishes.

Although he was not pleased with the adversarial nature of the
involuntary civil commitment process in Columbus, one psychiatrist stated
that the role of counsel for the respondent must be one of an advocate
because the adversarial process demands it. He considered it an absurd
situation, however, when an attorney successfully achieves the release
(inappropriate from a treatment perspective) of a respondent based on a
legal technicality. It should be noted that by all indicationms,
including our observations of both probable cause and full judicial
hearings, cases dismissed due to legal technicalities are extremely rare
in Columbus.

One psychiatrist, who stated that he preferred that attormeys in
Columbus to play a guardian ad litem role, rather thanm that of a zealous
advocate for the respondent's release, best characterized the dominant
role of respondent's counsel in Columbus. He stated that most attormeys
in Columbus, by their actions, seek a middle ground between being an
advocate and a guardian ad litem. The attormeys will maintain, however,
that they endorse the advocacy role. He implied that the attorneys
maintain an attitude about their formal role as strong advocates, but
that by taking a middle ground in practice they enable the involuntary

civil commitment process in Columbus to work to the satisfaction of the
legal culture.

B. APPOINTMENT OF COUNSEL

Consistent with Chio case law, which requirass that the right to
counsel must be made available to respondents at the earliest stages of
the commitment proceedings allowing sufficient time for the preparation
of a defense or finding of alternatives to hospitalization (In re Fisher,
313 N.E. 2d 851 (1974)), indigent respondents in Columbus are assigned
counsel at the time of the filing of an affidavit. Every respondent
facing possible involuntary civil commitment is represented by counsel.
The vast majority of respondents are represented by court-appointed
attorneys, although some are represented by privately retained attormeys.

As discussed in the previous sectiou of this chapter,
respondents in Ohio may waive the right to coumsel. In practice,
however, this happens very rarely. Although valid waivers are rare, it
is not uncommou for respoandents to reject the assistance of counsel,
sometimes because they are suspicious of the court-appointed counsel,
because they feel that they can represent themselves, or they may reject
counsel simply because of their confused mental state. In these cases,
the referees give the respoundent the opportunity to speak in his or her
behalf, but usually request that the counsel sit beside the respondent to
assist if necessary. This arrangement appears to be both an expedient
and practical solution because it does not force the assistance of
counsel upon an unreceptive client, but it does make legal assistance
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available close at hand should the respondent or the court feels the need
for the counsel,

Shortly following their admission to the hospital, respoundents
are provided the Notice of Hearing (see Appendix A) by a court bailiff,
an employee of the court permanently located in Central Ohio Psychiatric
Hospital. At that time, the bailiff asks the respondent whether he or
she wishes to be represented by counsel, and if so, whether he or she is
financially capable of employing counsel. Whether or not the respoundent
is financially able to employ his or her own attorney, if the respondent
does not employ counsel, the Court appoints an attorney to represent the
respondent as a matter of practice. The Deputy Clerk then telephounes an
attorney whose name is chosen from a list of private attorneys maintained
by the court. Typically, the assignment is made at least one day before
the scheduled judicial hearing.

Attorneys are selected and assigned on a rotating six-week
basis. Most involuntary civil commitment cases are disposed of within
the appointment time of counsel. If, however, a case is pending at the
end of the six-week period of the counsel's appointment, the same
attorney will continue with the case until disposition of the case. At
the end of a full judicial hearing, regardless of the disposition of a
case, the Court will release the counsel from his responsibilities in the
case. Respondents at rehearings are assigned couunsel in the same manuner
as in new cases.

Attorneys eligible for appointment in civil commitment cases im
Columbus are private attornmeys selected by the Probate Court Judge.
Apparently, no formal qualificatious have been specified for attorneys in
civil commitment cases, although most of the attorneys whom we
interviewed had some prior experience with the Probate Court (e.g., law
clerks). One attorney mentioned that he had no special training in
mental disability law or mental health and that he felt totally
unprepared upon his initial encounter with the involuntary civil
commitment process in Columbus,

Oue attorney uncritically characterized the method of appointing
respondents attorneys in Columbus as one of patronage, with the control
to make appointments residing with the Franklin County Probate Judge.
Another attornmey stated that the court-appointed lawyers are
"hand-picked" by the Probate Judge, and suggested that it is in the
judge's best interests to select competent attorneys since the
appointments will reflect om him and, ultimately, influence his chances
for re—election.

In general, criticism of respondent attormeys in Columbus was
minimal and it is our opinion attorneys do an adequate job in
representing their clients. Our observations of attormeys' performances
during hearings and our judgments, based upon personal interviews with
many of the actors in the Columbus involuntary civil commitment system,
indicate that most attormeys are couscientious about carrying out their
responsibilities.

Attorneys are remunerated by the Probate Court at the rate of
$50 per case per hearing. Ome attorney, who did not represent
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respondents as a court-appointed lawyer, felt that this fee was too low,
considering the time and effort required to prepare and present a proper
defense in civil commitment cases. Another attorney, expressing what
appeared to be the prevailing attitude amoung court-appointed attormeys,
stated that the fees were reasonable and fair.

A subtle positive influence on court-appointed attormneys in
Columbus seemed to be a sense of camaraderie among the attormeys, which
has been at least partly developed by the Probate Judge by means of
"compulsory'" luncheon meetings during which expectations of the Court are
communicated and mental health cases are discussed. While a few of the
attorneys joked about these meeting in a light-hearted manner, all of the
attorneys to whom we spoke apparently counsidered them worthwhile.

C. ADEQUACY OF LEGAL COUNSEL

Ohio law requires not just the availability of counsel, but
implies the provision of competent and effective counsel by mandating
that counsel be provided with all information necessary to prepare a case
(5122.15), by giving respondents the right to communicate freely with and
be visited at reasonable times by counsel (5122.29), and by gemnerally,
giving attornmeys a free reign in preparing a case for civil commitment
hearing. There is a multitude of important activities to be performed by
counsel for the respondent before judicial hearing, including: informal
and formal fact gathering, interviewing the respoundent, mental health
examiners, treating mental health persounel, hospital staff, witnesses,
family, and friends of the respoundent, and defining a course of action.
Based on all of these activiies, the conscientious and competent attormey
also seeks and pursues less restrictive altermatives to compulsory
hospitalization that are available for the respondent.

Attorneys on the court-appointed list in Columbus typically
receive their case assignments by telephone from the Deputy Clerk of the
Court one to two days before a scheduled hearing. One attormey, for
example, stated that he may receive his assignments at 4:00 pm on
Wednesday for cases scheduled for hearings on Friday morning. Several
attorneys stated that the time between case assignment and the probable
cause hearing gives them little time to prepare for the case. Treatment
options less restrictive than Central Ohio Psychiatric Hospital are not
adequately explored, said one attormey. Another complained about his
inability to meet with the independent and court examiners prior to the
hearing due to the fact that the examiners often conduct mental health
examinations literally minutes before the hearing. Also, according to
one attormey, some court examiners assume an attitude suggesting that
they bear a responsibility oumly to the Court. Thus, they do not go out
of their way to cooperate with respondents' attormeys. The
inaccessibility of the examiners before the hearing is, apparently,
especially frustrating to the attormeys when questions of a technical
nature arise from the review of a respondent's medical charts.

Once the attormey has received his case assignments, often
before interviewing the respondent, the attorney reviews the hospital
medical chart. The chart may include the admitting record or 'face
sheet," a voluntary admission form, records of psychiatric examinatioms,
psychiatric histories, medical examinatioms, treatment plans and,
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importantly, past and present medications. According to Ohio law, all
relevant hospital records must be made available to counsel with the
consent of the respondent (5122.15). The policy of at least one private
facility (Harding Hospital) tracks the law closely: attorneys
representing respondents detained in Harding Hospital gain access to
hospital records only upon the written consent of the respondent. This
policy has apparently frustrated some attormeys in the past, and the
administrators of Harding Hospital expressed their own misgivings.
Harding Hospital's policy is in contrast with that of Central Chio
Psychiatric Hospital, where access to respondents' records is
unrestricted except in rare cases when ward staff or psychiatrists
unfamiliar with the court-appointed attorneys resist their attempts to
gain access to hospital records. One attorney who has represented
respondents in civil commitment proceedings in Columbus for several
years, stated that he has never been asked about a consent to access to
records in Central Ohio Psychiatric Hospital, although such cousent is
mandated by law.

According to the Deputy Clerk of the Probate Court and several
attorneys, court records relevant to the case are frequently reviewed by

attorneys. However, this practice apparently is not universal among
attorneys in Columbus,

An important aspect of the representation provided by appointed
attorneys in Columbus is their practice of interviewing the respondent,
almost without exception, when the respondent is available before the
judicial hearing. Typically, the interview lasts about ten to sixty
minutes, according to attormneys, and is conducted the evening before the
hearing or just before the hearing on the day the hearing is scheduled.
If hearings do proceed without counsel having interviewed the respondent
before the start of the hearing, such occurrences appear to be rare.

One attormey, who believed that his interviews of respondents
are typical, explained that he first attempts to establish good
communications in his interview with the respondent. He then probes into
family background, reads the particulars of the affidavit to the
respondent, and asks the respondent to explain the circumstances
surrounding his or her commitment. He then may question the respondent
about his or her needs and intentions if he or she were discharged
immediately. Finally, at some point during the interview, the attorney
explains the court process and legal rights to the respoudent, The
attorney who explained this method of interviewing admitted that he
usually had insufficient time to explore less restrictive alternatives to
compulsory hospitalization before a probable cause hearing and, hence, is
ill-equipped to explain such options to the respondent.

At this stage, the attorney may wish to talk with the mental
health examiners and those individuals likely to be adverse to the
respondent's case, As mentioned above, the independent examiners are
available to speak with the attornmey but often will not have examined the
respondent until shortly before the hearing. C(Criticisms of
inaccessibility due to the lateness of the mental health examination
performed were leveled at the court examiners by several attorneys.
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The affiant also is a potentially adverse witness that the
attorney may wish to interview. In practice, however, the attormeys we
interviewed stated that interviews with affiants were rare due to their
inaccessibility before the hearing, their refusal to talk with the
respondent's counsel, and the short amount of time before hearings are
held. Several attorneys reported being particularly frustrated by the
inaccessibility of affiants before probable cause hearings because
affidavits often are vague and affiants are not required to be present at
probable cause hearings for cross—-examinatiou.

With some notable exceptiomns, attorneys who represent
respondents in civil commitment cases in Columbus are well regarded by
those individuals we interviewed. Members of the local bar teunded to
give these attormeys good to high marks in competence and case
preparation. Some attormeys, however, were mildly critical of themselves
and their peers. One attormey admitted that he began his representation
of civil commitment cases with little training or experieunce, made many
mistakes, and ounly lately gained an appreciationm and seunsitivity to the
plight of his clients. He said he doubted that many of his colleagues
had much sensitivity to the respondents' real problems.

Several mental health workers were critical of the legal counsel
for respondents in Columbus, as well, One mental health advocate
cousidered the legal representation of respondents to be poor. This
individual was quick to point out, however, that the criticism was based
more on philosophy than observed practice. Another mental health worker
faulted the attorneys for not adequately attending to options and
alternatives to hospitalization for their clients. Interestingly,
several hospital staff members criticized the attormeys for being "out of
touch" with emerging trends in mental health law and the treatment of the
mentally ill. They claimed that some of the attormeys in Columbus appear
to be unaware of the prevailing policy of deinstitutionalization,
thioking instead that hospitals are still in the business of keeping
patients as long as possible,

D. CONCLUSIONS AND RECOMMENDATIONS

The provision and prompt availability of legal representation
for persons involuntarily hospitalized in Columbus is a strength in the
commitment process, protecting the respondent from wrongful
hospitalization for more than a few days. As a group, court appointed
attorneys in Columbus advocate couscientiously, at least initially, for
responents’' expressed wishes. Given the extemsive pre-screening and
diversion of persons for whom compulsory hospitalization is deemed
inappropriate, attorneys in Columbus have assumed roles and attitudes in
their representation of respondents that appears effective, though not
without room for improvement.

The short period of time available for preparation of a case
before a probable cause hearing balances the respondent's right to a
quick judicial review and his or her counsel's needs in the preparation
of a competent defemse. On short notice, access to information relevant
to the case is oftenm unavailable to attorneys. Yet, no charges of gross
inadequacies of legal counsel provided to respondents were encountered in
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our study. With minor adjustments and improvements, legal assistance
provided to respondents in commitment in (olumbus seems deserving of
praise, in our opinion.

The Right and Role of Legal Counsel

Although the vast majority of courts throughout the country
recognize a counstitutional right to counsel in involuntary civil
commitment proceedings, the Ohio law is laudable by guaranteeing this
right to its citizens. As a group, attorneys for respondents in Columbus
seem to have found a comfortable middle ground in their roles somewhere
between the extremes of guardian ad litem and zealous advocate. The
system works smoothly; we encountered no indications that the role
assumed by the attorneys engendered even isolated cases of improper
compulsory hospitalization. We found the attorneys' doubt about and
questioning of their own roles in the commitment process to be a healthy
attitude.

Without exceptiom, attorneys in Columbus seem to assume the role
of advocate for release of the respondent in the initial stages of the
proceedings. That is, in the absence of contrary information they assume
that immediate release of the respondent is the desired goal toward which
their representation is aimed. With increased information about a case,
however, they may relax their advocacy, as in a case, for example, in
which the independent examiner is of the opinion that the respondent is
in definite need of immediate compulsory hospitalization. Given that the
Columbus system includes an active screening and diversion of respondents
before a judicial hearing and a strong adversarial process thereafter,
this seemingly prevailing role of strong-advocate-first, then
guardian-advisor-later may be the best possible role for attormeys in
Columbus.

RECOMMENDATICON: THE COURT IS ENCOURAGED TO COMMUNICATE,
WITH THE ADVICE OF THE LEGAL AND MENTAL HEALTH
COMMUNITIES, THE PREFERRED ROLE FOR RESPONDENT'S
COUNSEL, ESPECIALLY TO NEWLY APPOINTED ATTORNEYS.

A clearly articulated prescription for the role of respondent's
counsel engenders risks. Obviously, it can become the focus of debate
and controversy that does little to improve the commitment process.
Nonetheless, when the preferred role is addressed in a Court memorandum,
for example, the benefits outweigh the risks. The prescription need not
(perhaps, cannot) give guidance as to the role of counsel, but it may
provide at least general guidelines that may assist new attorneys. If
nothing else, it may reflect the current practice. Also, such a
memorandum can become the basis for discussion as the climate in the
legal and mental health communities change. In the absence of gemeral
guidelines, it is conceivable that new attorneys must go through a
needlessly lengthy time of experimenting with roles until they find the
one that is acceptable and workable in practice.

Appointment of Counsel

The methods of appointment and retentiom of counsel to represent
respondents in involuntary civil commitment proceedings in Columbus are
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effective. The court-appointed attorneys generally are a coumnscientious
and informed group who provide competent legal representation to
respondents. The promptness of appointment of counsel, allowing for a
timely (although admittedly short) preparation for a defense, is a
significant strength in the Columbus civil commitment process., Finally,
fee schedules for attormeys appear reasonable and fair given the (1)
rotating basis of appointment, (2) the fact that the great majority of
respondents are located in ome place (Central Ohio Psychiatric Hospital)
allowing attormeys expedient access to their clients, (3) the fact that
hearings are scheduled reliably on specific predetermined dates, and (4)
that several cases are heard at once.

Although the method of appointing attorneys to represent
respondents has proved effective in Columbus, the success of the method
depends largely upon the individual entrusted with the responsibility of
selecting attormeys for court appointment, namely the Framnklin County

Probate Judge. The following two recommendations concern review of the
appointment methods and their results.

RECOMMENDATION: THE PROBATE COURT IS ENCOURAGED TO
ASSEMBLE A COMMITTEE OF REPRESENTATIVES FROM THE LOCAL
BAR AND MENTAL HEALTH COMMUNITY TO REVIEW AND PROVIDE
ADVICE ABOUT THE APPOINTMENT OF ATTORNEYS TO REPRESENT
RESPONDENTS IN INVOLUNTARY CIVIL COMMITMENT
PROCEEDINGS.

RECOMMENDATION: THE REVIEW COMMITTEE SHOULD PERIODICALLY
MONITOR THE LIST OF COURT APPOINTED ATTORNEYS AND
ASSIST THE PROBATE COURT IN EVALUATING COMPLAINTS OF
INCOMPETENCE AGAINST ATTORNEYS ON THE LIST AND IN
DEVELOPING GUIDELINES FOR THE REMOVAL OF ATTORNEYS
FROM THE LIST.

Given the overall effectiveness of the current method of
appointing attorneys in Columbus, it is recowmended that the proposed
review committee serve as an advisory group only. The proposed committee
could result not only in ensuring continuing high quality legal
representation but also in providing greater access to the entire

community of attorneys who might be willing and able to serve as
court-appointed counsel in commitment cases.

Adequacy of Legal Couusel

Compared to the legal representation provided to respondents in
other jurisdictioms, and in consideration of the small amount of time
available for preparation of cases before judicial hearing, legal counsel
of respondents in Columbus, in our opinion, ranges from satisfactory to
very good. Based upon our observations of attormeys during hearings and
interviews, it appears that the court-appointed attorumeys go about their
duties and respousibilities conscientiously. A strength in the
representation of respondents in Columbus is the practice of interviewing
respondents before the Probable Cause Hearing, whenever possible. Due in:
part to the short period of time available to attormeys to prepare their
cases, however, a weakness in the system is the inability and failure of
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attorneys to avail themselves of valuable information from pre-screeners,

court and independent experts, hospital staff, and other potential
witnesses.

RECOMMENDATION: THE RESULTS OF THE PRE-SCREENING
INVESTIGATION AND MENTAL HEALTH EXAMINATIONS SHOULD BE
PROVIDED TO RESPONDENT'S COUNSEL ALONG WITH A COPY OF
THE AFFIDAVIT, AND OTHERWISE BE MADE READILY
ACCESSIBLE TO COUNSEL IF NOT PRESENTED TO HIM OR HER
IN WRITING.

A major shortcoming in the preparation of mental health cases by
attorneys in Columbus is the inability to investigate adequately options
available to respondents for less restrictive treatments than
hospitalization. Further, because attormeys in Columbus will not have
ample opportunities to interview affiants prior to full judicial
hearings, often vaguely stated affidavits and the respondents' own
explanations must suffice to inform attorneys of the circumstances of
prehearing detention and hospitalizatiom. As discussed in Chapter III,
the pre-screening investigation and mental health examination conducted
in Columbus appear to be, as a rule, sufficiently informative about the
mental condition and circumstances in which the respondent was found,
prior to custody and hospitalization. Pre-screening reports should be
made available to attorneys routinely. Also, the community mental health
screener conducting the investigation and mental health examination of
the respondent should be accessible to the respondent's counsel and the
attorney designated by the Attorney General to represent the State. The
pre-screening report is particularly important given the fact that the
results of examinations by the independent expert and the court expert
typically are unavailable until immediately before the hearing.

RE COMMENDATION: WRITTEN STATEMENTS DESCRIBING THE RESULTS
OF THE MENTAL HEALTH EXAMINATIONS CONDUCTED BY THE
COURT AND INDEPENDENT EXPERTS SHOULD BE MADE AVAILABLE
ROUTINELY TO THE RESPONDENT'S COUNSEL AND THE STATE'S
ATTORNEY. ALTERNATIVELY, THE PROBATE COURT SHOULD
REQUIRE THAT INDEPENDENT AND COURT EXAMINERS
COMMUNICATE THE RESULTS OF EXAMINATIONS BY TELEPHONE
AT LEAST 24 HOURS BEFORE HEARINGS.

As discussed in Chapter IV and earlier in this chapter, the
results of the examinations conducted by the independent and court
experts are often not available to attormeys prior to the probable cause
hearing, and seldom ever in writing. The Columbus system's provision of
prompt judicial hearings is laudable, though it necessarily restricts the
amount of information that can be gathered and communicated before the
hearing. As mentioned earlier, examiners often do not evaluate the
respondent until minutes before the probable cause hearing. To address
this problem, we recommended in Chapter IV that the mental health
examinations of the respondent be conducted at least thirty-six hours
before the hearing. This recommendation complements the earlier
recommendation, insofar as it suggests that the results of the
examinations be put in writing or communicated by telephone at least 24
hours before the hearing. Due to the short period of time available to
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prepare a report, we do not recommend the preparation of extensive
reports but, rather, the completion of a printed form prepared by the
probate court to accommodate both the attorneys' need to know and the
severe constraints on the examiners' time to prepare written reports.

The examiners' fees should be contingent upon the completion of the forms
or, alternatively, making the telephone communication prior to the
probable cause hearing.

RECOMMENDATION: CENTRAL OHIO PSYCHIATRIC HOSPITAL AND THE
PRIVATE HOSIPTALS IN COLUMBUS SHOULD BE ENCOURAGED BY
THE PROBATE COURT TO MAKE CONSISTENT THEIR POLICIES
REGARDING RESPONDENT'S COUNSEL'S ACCESS TO RELEVANT
HOSPITAL RECORDS.

Ohio law provides that relevant informatiom in the control of a
hospital should be made available to the respoundent's attormey with the
consent of the respondent (5122.15). 1In practice, counsent procedures are
strictly enforced by some facilities but not others. Although this may
be a minor problem, the inconsistency in policies may engender increased
coufusion and frustration amoung attorneys in the future. As we noted
earlier in this chapter, elimination of the consent requirement will
require a change in the statutes. However, even in the absence of
statutory change, a cousistency in policies among mental health
facilities regarding attorneys' access to records is desirable.

RECOMMENDATION: GIVEN THE INFREQUENT INVOLVEMENT OF
COURT-APPOINTED ATTORNEYS IN APPEALS OF INVOLUNTARY
CIVIL COMMITMENTS, AND THE OTHERWISE FEW OPPORTUNITIES
FOR ATTORNEYS IN COLUMBUS TO REVIEW THE LEGAL AND
SOCIAL CONSEQUENCES OF THEIR REPRESENTATION IN
COLUMBUS, A CONTINUING EDUCATION PROGRAM FOR
COURT~-APPOINTED ATTORNEYS SHOULD BE INSTITUTED AND
IMPLEMENTED.

The periodic educational lunches held for court-appointed
attorneys and referees by the Probate Court judge partially meet this
recommendation. The realization of this recommendation does not
necessarily entail, in our view, significant expenditures of resources by
the Probate Court. Rather, we recommend that the continuing education be
initiated and based upon a series of memoranda to court-appointed
attorneys in Columbus, prepared by the Probate Court with assistance from
the mental health community, the Chio Legal Rights Service, the local
bar, and other interested and informed parties. The memoranda should
address specific concerns about policies and practices in the involuntary
civil commitment system in Columbus (e.g., explanations and warnings
given to respondents before mental health examinations, access to
hospital records, and fees for court-appointed attormeys and mental
health examiners).
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CHAPTER VI

PROBATE COURT HEARINGS

Ohio law provides the individual sought to be involuntarily
committed with opportunities to test the allegation in the affidavit and
the validity of protracted compulsory hospitalization in three separate
Probate Court hearings: probable cause, full, and continued commitment
hearings. Probable cause hearings are held only upon request of the
respondent or his or her couunsel (5122.l41); however, they are held
automatically three days after the filing of an affidavit as a matter of
practice in Columbus. Probable cause hearings tend to be less formal
than full hearings, and Ohio's Rules of Civil Procedure are not strictly
adhered to in probable cause hearings as a matter of law (5122.141,
5122.06). Also, the burden of proof in these initial judicial hearings
is "probable cause," instead of the ''clear and convincing" evidence
required at the full hearings. Representation of the State's case during
probable cause hearings need not be by an attornmey according to Chio law
(5122.06), and, in Columbus, is usually a hospital social worker,
Otherwise, as one attorney put it, the probable cause hearings in
Columbus are "carbom copies'" of the full hearings.

Full hearings are conducted in a manner consisteunt with due
process of law and the Ohio Rules of Civil Procedure (5122.15). Full
hearings must be held sometime between the thirtieth and forty-fifth day
after the initial detention of the respondent unless a probable cause
hearing was held in this period of time, in which case full hearings wmust
be held within ten days from the probable cause hearing (5122.141). The
rule of practice in Columbus is for full hearings to be held within ten
days of the probable cause hearing, which always is held within three
days of the filing of an affidavit., Continuances are infrequent.

I1f there has been no disposition of the case after ninety days
of involuntary civil commitment of the respondent, either by discharge or
a couversion to voluntary hospitalization, a judicial review hearing of
continued commitment is held as a matter of law and practice in Columbus
(5122.15). 1f the outcome of the review hearing is continued commitment,
review hearings are mandatory every two years thereafter or they may be
requested by a respondent every 180 days (5122.15). Only the probable
cause hearing and the full hearing will be comsidered in this chapter.
The continued commitment review hearing will be discussed in Chapter
VII. '

Involuntary civil commitment hearings of mental health cases in
Columbus not involving criminal charges are held on Mouday, Wednesday,
and Friday of each week in the Central Ohio Psychiatric Hospital. The
hearings comumence at approximately 9:30 a.m. in a basement room set aside
for hearing mental health cases. The "court room" is approximately 20 x
30 feet in size, and has several windows and two doors, one opening to
the basement hallways of the hospital, the other opening to an adjoining
room, with a locking door, used as a waiting room for respondents whose
cases are close to being heard. At the time of our observation, the
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basement courtroom was hot, stuffy, and generally uncomfortable; the
acoustics in the room did not seem particularly good, although those
individuals participating in the cases did not seem to be hindered.

A Referee (an attorney appointed by the Probate Court to hear
involuntary civil commitment cases), a court bailiff, a court
stenographer, two mental health examiners (psychiatrists), as well as an
attorney representing the respondent participate in the hearings.
Depending upon whether the hearing is to determine probable cause or a
full hearing, the State is represented by a social worker designated by
the hospital or by an attormey appointed by the Attorney General's Office.

A. THE PROBABLE CAUSE HEARING

Probable cause hearings in involuntary civil commitment cases in
Franklin County are held promptly and reliably within three "“court days”
(i.e., weekdays, except holidays) from the filing of an affidavit with
the probate court, These preliminary hearings are mandated by Ohio law
upon request by the respondent, his or her guardian or counsel, the head
of the hospital, or on the court's own motionm (5122.141). The Franklin
County probate court provides a probable cause hearing automatically as a
matter of practice on the assumption that competent counsel always would
request such procedural safeguards pursuant to the provisioms of law that
make them available (5122.141, 5122.05). This automatic provision of
probable cause hearings is the topic of considerable debate and cause of
dissatisfaction among many persons involved in the involuntary civil
commitment process in Franklin County. Based upon concerns for economy
and efficiency, the vast majority of attorneys, referees, and mental
health persounel with whom we communicated over the course of our study
called for the abolition of automatic probable cause hearings, or their
provision in a modified form. A vocal minority of those we interviewed
favor the retention of the current automatic provision of this hearing.

Arguments for Automatic Probable Cause Hearings

The issue of the right to a probable cause hearing in
involuntary civil commitment proceedings has been addressed by a number
of federal and state courts. A majority of these courts implicitly
acknowledge the desirability of a probable cause hearing before the
respondent is taken into custody and involuntarily hospitalized, but
grapple primarily with arguments for and against a probable cause hearing
after the respondent has already been taken to the hospital against his
or her will. This acknowledgement of an ideal tempered with the
realization of practice is reflected in Chio law. That is, Chio statute
requires that "“[wlhere possible, the probable cause hearing shall be held
before the respondent is taken into custody" (5122.141, emphasis added).
Implicit in this language seems to be the acknowledgement that, as a
practical matter, probable cause hearings rarely, if ever, would be held
before a respondent is taken into custody. The issue, thus, turns on the
question of how long a person may be involuntarily detained prior to the
hearing on probable cause.
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Certainly, reducing the deprivation of a respondent's liberty
prior to a hearing on probable cause is the most forceful reason for
providing a prompt probable cause hearing in civil commitment
proceedings. It also is the strongest argument we heard for automatic
probable cause hearings in Franklin County. One attorney, acknowledging
the expense of conducting probable cause hearings in light of the fact
that in the vast majority of cases the disposition of the case is the
same, whether or not a probable cause hearing would be held, nonetheless
argued strongly that the price paid is worth the check against a "massive
curtailment of liberty." This attormey felt that probable cause hearings
should be continued to be held three days following the filing of am
affidavit, even if it were to be supplanted by a full hearing within five
court days of the original involuntary hospitalization, and even if only
one out of a hundred respondents were released at the probable cause
hearing. In short, five days (or, to be more exact, the additional two
days beyond the three days of hospitalization before probable cause
hearing) of forced hospitalization without judicial review constitutes an
intolerable deprivation of liberty to be avoided if at all possible, in
the opinion of this attorney. Although we take issue with this argument
later in this chapter, it is a strong argument not easily dismissed.

Another attorney suggested that probable cause hearings
contribute to the election of voluntary hospitalizations. This attorney
suggested that probable cause hearings provide anm opportunity to hear
medical testimony in an adversary proceeding contributing, according to
his experiences, to respondents' more frequent acknowledgements of their
mental disorder. 'When I interview a respoundent prior to a probable
cause hearing,” he stated, "he or she is usually reluctant to sign an
application for voluntary admission. However, once psychiatric testimony
has been heard, many times that same respondent is then willing to
voluntarily enter the hospital prior to the commencement of the full
hearing." He concluded that the "elimination of the probable cause
hearing will reduce the number of voluntary applications. More
respondents will be judicially hospitalized who might otherwise become
voluntary patients."

Still another attorney argued for the retention of the automatic
probable cause hearing on other grounds: it provided the mechanism for
the expungement of all records of the involuntary civil commitment
proceedings if the court did not find probable cause to believe that the
respondent is a mentally ill person subject to hospitalization by court
order (5122.141). Apparently, the Franklin County Probate Court has
interpreted the Ohio statutes to mean that expungement canunot be ordered
after probable cause has been determined, even if the respondent is
released at the full hearing due to the Court's failure to find "clear
and convincing" evidence. Although there are no statutory provisions for
expungement after a finding of probable cause, the expungement of all
records of involuntary civil commitment proceedings following discharge
or release of a respondent from a hospital, regardless of how long the
hospital stay, does not seem countrary to any of the provisioms in Chapter
5122 of the Ohio Revised Code. The Franklin County Probate Court's
procedure of rehearing probable cause for the purpose of expungement when
a respondent elects voluntary admission, or is released between the

75



probable cause hearing and the full hearing, may be applicable as well to
cases of respondents dismissed at the full hearing, or discharged from
the hospital sometime after the full hearing.

Another attorney suggested that there may be monitary incentives
for appointed attorneys' support of the retention of the automatic
probable cause hearing. That is, because attorneys are paid per hearing,
the elimination of probable cause hearings would cut deeply into their
compensation.

Arguments Against Automatic Probable Cause Hearings

The majority of the individuals we interviewed in
Columbus--referees, attorneys, and mental health persomnel alike~—-are in
favor of discontinuing the practice in Franklin County of providing
automatic probable cause hearings in commitment cases. One psychiatrist
(who, interestingly, represented the mental health community at the time
that the probable cause provision was written into law in Ohio),

expressed the attitude of the majority. He had initially hoped that the

probable cause hearing would be a quick, easy, and inexpensive procedure
that would, nometheless, provide safeguards for the protection of
respondent's liberty interests. He bemoaned the fact that the procedure
had become the extremely complicated and expensive procedure it is in
Franklin County. Although the probable cause hearing seems to have
evolved in its present form out of a legitimate concern for safeguarding
the legal rights of the respondent, few in Columbus appear to be happy
with it in its present form.

In addition to the arguments based on concerns for economy,
which were voiced by those we interviewed, various other arguments
against automatic probable cause hearings, not necessarily comsistent
with each other, were offered:

o A survey conducted in Juune 1981 by the Probate Court of 100
involuntary civil commitment cases in Franklin County found
that only 2 (2%) of the cases were dismissed at the
probable cause stage.

) Given the effectiveness of the prehearing screening
mechanism, the investigatiom of the affidavit, and the ex
parte review of the affidavit and determination of probable
cause (see Chapter III), the probable cause hearing has
become no more than an expensive ''rubber stamp" of the
court's acceptance of the affidavit and issuance of a
temporary order of detention.

o The full hearing, typically held one week after the
probable cause hearing, is essentially a '"carbon copy" of
the probable cause hearing. Attorneys representing the
respondents usually do not offer new evidence, present new
witnesses, nor pose new questions for the expert witnesses
to answer which might enable the Court to make a more
informed decision at the full hearing.
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o A record of prior hospitalization of the respondent
constitutes, as a matter of practice, prima facie evidence
meeting the low burden of proof for a probable cause
finding, though it does not coustitute the ''clear and
convincing evidence'" required at the full hearing. In such
cases, the probable cause hearing seems ritualistic and
pointless.

o It is the policy of Harding Hospital to administer no
treatment to involuntarily hospitalized persons until after
a full hearing in the case. Thus, in at least omne
hospital, involuntary hospitalization before a full
judicial hearing, whether interrupted by a probable cause
hearing or not, coustitutes the equivalent of preventive
detention without treatment, until such time as the Court
finds clear and convincing reasouns for compulsory
hospitalization.

o Although the probable cause hearings are conducted in
general accordance with due process standards, the
inability to subpoena witnesses (especially the affiant),
frustrates the respondent attormey's abilities to test the
allegations in the affidavit effectively, thereby making
the probable cause hearing relatively ineffective. (This
problem, it should be noted, is omne that can be remedied
without the elimination of the automatic probable cause
hearing, and thus is not a strong argument.)

Many of the interviewees in Columbus who offered arguments
against the automatic conduct of probable cause hearings in commitment
cases suggested that, if this preliminary hearing were eliminated, the
full hearing should be held sooner thamn it is now, i.e., within five or
seven days of the filing of an affidavit, One referee suggested that the
probable cause hearing could be eliminated only if the current
prescreening and diversion procedures could be maintained at the highest
levels of efficiency and effectiveness.

B. THE FULL HEARING

Earlier in this chapter and in the preceding chapters we

" discussed the various opportunities to test the formal and informal

complaints against the individual sought to be involuntarily committed,
including the pre-screening and evaluation, the review of the affidavit
by the Deputy Clerk, the ex parte determination of probable cause upon
receipt of the affidavit, and the probable cause hearing. The last major
step in the commitment process is the full hearing which provides a full
range of procedural safeguards for the respondent. This section will
discuss the nature and conduct of full judicial involuntary civil
commitment hearings in Columbus, including the determination of placement
and treatment, when the Court finds by clear and convincing evidence that
the respondent is a mentally ill person subject to hospitalizatiom.
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Nature and Conduct of Hearing

A person is subject to continued forced hospitalization in Ohio
upon completion of the full hearing only if clear and convincing evidence
was presented to show that the respondent is mentally ill and has
exhibited behavior that puts him or her or others at serious risk. OChio
law defines mental illness as "a substantial disorder of thought, mocd,
perception, orientatiom, or memory that grossly impairs judgment,
behavior, capacity to recognize reality, or ability to meet the ordinary
demands of life" (5122.0l). Further a person is subject to involuntary
civil commitment ouly if he or she is determined to be mentally ill, and
because of that illness:

(1) represents a substantial risk of physical harm to
himself as manifested by evidence of threats of,

or attempts at, suicide or serious self-inflicted
bodily harm;

(2) represents a substantial risk of physical harm to
others as manifested by evidence of recent
homicidal or other violent behavior, evidence of
recent threats that place another in reasomable
fear of violeunt behavior and serious physical
harm, or other evidence of present dangerousuness;

(3) represents a substantial and immediate risk of
serious physical impairment or injury to himself
as manifested by evidence that he is unable to
provide for and is not providing for his basic
physical needs because of his mental illness and
that appropriate provisions for such needs cannot
be made immediately available in the community; or

(4) would benefit from treatment in the hospital for
his mental illness and is in need of such
treatment as is manifested by evidence of
behavior that creates a grave and imminent risk
to substantial rights of others or himself,

In the hearings that we observed, close tracking of the
statutory elements and criteria for commitment in Chio was minimal. That
is, we did not observe, for example, attempts to establish, in sequential
and systematic fashiom, first that the respondent meets the statutory
definition of mental illness, secound that the observed behavior meets the
specific criteria set forth in statute, and third, that the person
exhibits behavior meeting these criteria because of his or her mental
illness. With the exception of the content of some of the examiners'
testimony, references to specific legal criteria and elements using the
language of the law was infrequent. However, even the examiners'’
references to "thought, mood, perception, orientation, or memory that
grossly impairs judgment'" may be less attributable to a close tracking of
statutory language than the use of terms and phrases which are a part of
any psychiatrist's lexicou.
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The individual facing involuntary civil commitment proceedings
in Ohio is accorded a panoply of statutory rights in judicial hearings.
Importantly, a respondent has the right to have the hearing conducted in
accordance with due process of law and the Rules of Civil Procedure,
although the latter are relaxed in the conduct of probable cause
hearings. Other rights include: (1) the right to legal counsel, who has
access to all information relevant to the case; (2) the right to an
independent mental health evaluation, both at public expense if the
respondent is indigent; (3) the right to attend the hearing and testify
in his or her own behalf, although the respondent cannot be compelled to
testify; (4) the right to keep the hearing closed to the public, except
to persons having legitimate interests in the proceedings as determined
by the court; (5) the right to subpoena witnesses and records, and to
examine and cross-examine witnesses; (6) the right to have the court
consider only reliable, competent, and material evidence; (7) the right
to a full tramscript and record of the involuntary court proceedings;
and, (8) the right to be involuntarily committed only upon clear and
convincing evidence. The last four of these rights are not strictly
applicable in probable cause hearings; the Rules of Civil Procedure are
relaxed, the right to subpoena witnesses is restricted, and, of course,
there is a lower burden of proof (probable cause) required for continuing
the iavoluntary civil commitment proceedings.

Hearings in Columbus are conducted promptly, well within the
limits prescribed in statute. As previously discussed, probable cause
hearings are conducted automatically within three court days of the
filing of an affidavit. According to Chio law (5122.141), a mandatory
full bearing must be held between the thirtieth and forty-fifth day after
the respondent is first involuuntarily detained; however, upon completion
of a probable cause hearing that resulted in a finding of probable cause,
a respondent may request an expedited hearing within ten days from the
Probable Cause hearing. As a matter of practice, full hearings are
always held within ten days from the probable cause hearing, whether or
not the respondent or counsel has requested an expedited full hearing.

At full hearings, an attormey designated by the Chio Attormey
General's office represents the State and has the burden of showing that
the respondent is mentally ill and subject to hospitalization by clear
and convincing evidence. Further, the state's attorney, in accordance
with law, must offer evidence of diagnosis, prognosis, record of
treatment, if any, and less restrictive treatment plans, if any.

The full hearings that we observed in Columbus were all
conducted in accordance with due process of law and the Rules of Civil
Procedure, affording the respoundent in those hearings all statutory and
constitutional rights. Hearings began with the referee's explanation to
the respondent of his or her rights, including the right to apply for
voluntary admission to the hospital at any time. Though these
explanations of rights were made forthrightly and clearly by the
referees, the rapid speed of delivery, formal tone, use of legal words
and phrases (e.g., the word "expungement'), and the lack of an
opportunity for a respoanse by the respondent, might have minimized the
effectiveness of these communications. From the explanation of rights,
the hearing proceeded to opening remarks by the state's attormey aund
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counsel for the respondent, to the testimony and cross-examination of the
court and independent examiners, the testimony and cross-examinatioun of
other witnesses including the affiant, friends, and relatives of the
respondent, and finally, to closing remarks by both parties.

A respoundent was present at all full hearings we observed.
Testimony by the respoudent was infrequent, although the counsel for the
respondent typically asked the respondent if he or she wished to make a
statement to the Court. Our observations did not suggest that
respondents were unduly affected by medication at the time of the hearing.

During hearings, the attorneys for respondents seemed familiar
with the facts of the case and acted, from the point of view of an
observer of the hearings, as advocates for the respondent. As a matter
of practice in Columbus, the parties stipulated to the examiners'
qualifications, although cross-examination occurred as a matter of course.

Determination of Placement and Treatment

The Chio law mandates that the Probate Court should concern
itself at hearings not only with matters bearing on the question of
whether or not to commit a persom to a hospital, but also with matters of
place and type of treatment. For the most part, the latter
considerations are important only if a respondent is determined to be a
proper subject for involuntary admission. As a matter of practice,
however, informatiom about treatment is presented coucurrently with
evidence bearing on the question of commitment per se.

Chio law places the burden on the state's attorney to "offer
evidence of the diagnosis, prognosis, record of treatement, if any, and
less restrictive treatment plams.'" 1In determining the setting and type
of treatment, the court

shall consider the diagnosis, prognosis, and
projected treatment plan for the respoudent and
order the implementation of the least restrictive
alternative and consistent with the treatment
goals (5122,15).

. The court may order the respondent to a hospital operated by the
Department of Mental Health or to a private facility, a community wmental
health center, or "any other suitable facilty or persomn consistent with
the diagnosis, prognosis, aud treatment needs of the respondent."
However, the order for placement and treatment to any setting other than
a public hospital is "couditiouned on the receipt by the Court of evidence
of available space in the community mental health clinical facility or
inpatient unit administered by a community mental health center"
(5122.15).

In practice, options and determinatiomns of placement and
treatment by the Probate Court in Columbus are severely limited. In all
but rare cases, the determinatioun is simply whether or not to commit the
respondent to Central Ohio Psychiatric Hospital, or a private facility
but only upon receipt of a "bed letter" certifying the willingness of a
private facility to receive the respondent.
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The question of a less restrictive alternative to Central COhio
Psychiatric Hospital was raised at every hearing we observed, but it was
done so in a pro forma manner with little appearance of thoughtful,
careful consideration of specific alternatives relevant to the particular
case. Most often, the issue arose in response to questions to the
examiner by the state's attorney or the respondent's counsel. Examiners
were asked whether less restrictive alternatives had in fact been
considered for the respondent, and whether or not such alternatives were
appropriate, In the hearings that we observed, the court examiners
typically responded to such questions by stating that less restrictive
alternatives had been considered, and that outpatient care was
inappropriate, without providing details about the specific altermatives
that may have been examined or the reasons that they were ruled out as
inappropriate. Seemingly, the reasoning in testimony does not flow from
an analysis of existing alternatives,

In defense of the attempts of referees, attorneys, and examiners
in their attempts to follow the intent of Chio law in determining
placement and treatment, it should be noted that we were told repeatedly
that once a respondent has passed through the procedural nets and
proceeded to a full hearing, there is no middle ground for treatment in
Columbus between hospitalization and release. The legal and mental
health communities in Columbus acknowledge that the less restrictive
treatment alternative is attractive in councept, but that it is extremely
difficult to implement in practice. Too few community-based outpatient
facilities exist to meet the needs of the seriously ill in Columbus, and
those that do exist seem to be providing services at capacity and are

extremely reluctant (and have, apparently, refused) to receive patients
upon court-order.

C. THE ROLES OF THE REFEREE, STATE'S ATTORNEY, AND WITNESSES
The Referee

Ohio law mandates that full hearings be conducted by a judge of
a probate court or an attorney designated by a judge of a probate court
to act as a referee (5122.15). In Columbus, referees are appointed to
preside at all probable cause, full, and continued commitment review
hearings. Referees are selected and appointed by the Franklinm County
Probate Court Judge. Only in rare cases (e.g., those involving public
controversy), does the Probate Court Judge hear civil commitment cases.

Five referees, rotating on a weekly basis, hear civil commitment
cases in Columbus. All five are attorneys in private practice. All five
have had prior experience in the mental health system as law students or
were active in the drafting of mental health legislation in Ohio. Three
additional referees in Franklin County, who do not hear involuntary civil
commitment cases, are full-time employees of the Probate Court, but may
only be involved in the commitment process at the time of the filing of
an affidavit, as discussed in previous chapters.
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During hearings, the referees in Columbus take the role of a
neutral trier of facts and largely depend on the counsel for the
respondent and the state's attorney to establish the basis for and
against involuntary civil commitment. Aside from the explanation of
rights to the respondent at the opening of the hearing, the referee
seldom directs questions or makes comments to the respoudent., For the
most part, he allows the counsel for the respondent and the state's
attorney (a hospital social worker during probable cause hearings) to
conduct their cases. Typically, he does not take an active role except
to ask for clarification, rule on objections to the admissibility of
certain evidence, and keep the proceedings moving expeditiously by asking
attorneys to limit the testimony of witnesses, for example.

The State's Attorney

As noted in the previous chapter, the official who makes the
presentation of the State's case that the respondent is mentally ill and
subject to involuntary commitment depends upon whether or not the hearing
is for probable cause or a full hearing. 1In probable cause hearings, a
person designated by the hospital presemts the case for hospitalization
(5122.06). 1In Columbus, a social worker designated by the hospital
presents the State's case. At full hearings, an attormey appointed by
the Attorney Gemeral presents the case for involuntary commitment
(5122.15).

In Columbus, two attorneys, appointed by the Attorney Geuneral's
office, represent the interest of the State in presenting the case for
hospitalization of the respoudent. Apparently, no formal qualificatious
are required for state's attorneys in civil commitment cases. The
state's attorneys are paid on an hourly basis and, in effect, are the
lowest paid individuals employed during full hearings, according to oune
state's attormey.

On the basis of our observations of hearings and our interviews
with attorneys and mental health persomnel, the state's attorneys seldom,
if ever, assume the role of zealous prosecutors. Instead, state's
attorneys tend to present the evidence in a neutral fashion, almost
totally relying on the testimonies of the affiant and court examiner.
Evidence of less restrictive treatment plans, beyond that presented in
the testimouies of the court examiner and indepeundent examiner is only
infrequently offered by the state's attormey. One mental health
practitioner was of the opinion that the state's attormey's presentation
of the case for hospitalization was seldom as active as that presented by
the counsel for the respondent against compulsory hospitalization,
thereby lending a lopsided aspect to the adversarial proceedings. This
opinion was, however, mnot supported by our, admittedly limited,
observations of full hearings. The hearings that we observed were
relatively well balanced.

Witnesses
The right to the presentation of evidence and examination of

witnesses during a civil commitment hearing has both comnstitutiomal and
statutory bases in Chio. 1In the hearings that we observed in Columbus,
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witnesses were formally called, examined, and cross-examined as in any
other judicial proceeding. The most important witnesses were the court
and independeunt examiners,

Psychiatrists appointed by the Probate Court to serve as court
examiners and independent examiners are assigned on a non-rotating basis
to cases scheduled for hearing on specific dates. According to the
opinions of those we interviewed and our observations of hearings, the
court appointed examiners, as a group, are competent, thorough, and
conscientious both in their examination of respondents and their
testimonies during judicial hearings. Apparently, court-appointed
examiners are accustomed to adversarial proceedings and quite familiar
with the involuntary civil commitment process.

Similar praise was not given by attorneys and referees to
treating hospital physicians sometimes called to testify at hearings.
According to their critics, these physicians are unfamiliar with the
civil commitment proceedings and seem to have a distinct dislike for
testimony im such proceedings, claiming that they do not consider
courtroom testimony as an appropriate role of their profession. In their
defense, it can be pointed out that testimony introduces a significant
disruption in their day, significantly reduces the amount of time they
can spend with patients, and can badly harm a therapeutic relatiomship
with their patients. Hospital physicians are typically called ounly in
close cases where there might be significant disagreements between the
court examiner and the independent examiner. No privilege attaches to
the testimony of the hospital physician unless the respondent is a
voluntary patieut who requested to be discharged and against whom the
hospital subsequently filed an affidavit for involumtary civil
commitment. In the latter case, the hospital physician may not testify
regarding information he obtained during the respondent's voluantary
hospitalization. That is, testimony is restricted to informatiom
gathered by the physician after the affidavit for involuntary civil
commitment is filed by the hospital.

The literature of mental health and the law is replete with
commentaries describing the influence of psychiatric and psychological
opinion on the presentation of a case by attorneys and the decisions made
by the triers of fact. While the state's attorneys aud respoundent
attorneys we interviewed in Columbus openly acknowledged their heavy
reliance on the judgment and testimouny of examiners (oume attormey
estimated that 99% of his case relied on the examiner), referees
expressed the opinion that they were not unduly swayed by the examiners.

For the most part, according to the opinions of those we
interviewed and our observations of hearings, the court examiner and
independent examiner typically agree in their diagnoses, but tend to

disagree in their prognoses and recommendations for outpatient versus
inpatient care for the respoundent.

The independent examiner is shielded by the doctor-patient
privilege and cannot be compelled to testify. The court examiner,
however, is comsidered the informant to the Probate Court and no
privilege is attached to his testimony.
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Finally, respondents are present at hearings in most cases,
though they testify in their own behalf infrequently, and even more
infrequently at the request of coumsel. In approximately one out of ten
cases is the respondent not present at the hearings. Respondents who are
not present at hearings typically either refuse to appear or are
bedridden. According to one respondent's attorney, respondents are no
more likely to be involuntarily committed if they are not present at the
hearing.

D. CONCLUSIONS AND RECOMMENDATIONS

The provision of court hearings conducted in accordance with due
process of law and the Rules of Civil Procedure is a very significant
feature of the Columbus civil commitment system. The actors in the
system appear to functiom fairly, effectively, and efficiently within
that system. In our opinion, the Probate Court deserves praise for
erecting in practice the procedural and substantive safeguards im Chio
law to protect respoundents during hearings. If the system has
significant deficiencies, they are due to emphasis of safeguards for the
respondent to the detriment of economy and efficiency. Most of our
recommendations for improvements are aimed at balancing the interest of
the respondent in adequate judicial review and the interest of efficiency
and economy.

The Probable Cause Heariga

The vast majority of those we interviewed in Columbus felt that
the practice in Franklin County of providing automatic probable cause
hearings to all respondents in involuntary civil commitment proceedings '
did not sufficiently serve the liberty interests of respondents to
outweigh the interests of efficiency and economy. With a change in the
timing of the full hearing, a strengthening of the prescreening
procedures, a meaningful investigation and review of the affidavit, and
an allowance for the expungement of records upon dismissal of the case at
full hearing, the automatic counduct of a probable cause hearing in every
commitment case is unwarranted.

RECOMMENDATION: THE PRACTICE OF PROVIDING AUTOMATIC
PROBABLE CAUSE HEARINGS IN FRANKLIN COUNTY SHOULD BE
ELIMINATED.

This recommendation, arguably, takes from the respondent an
opportunity to promptly test the allegations of the affidavit and
eliminates a safeguard against improper compulsory hospitalizationm.
Obviously, a replacement for this safeguard and the strengthening of
other protections would make this recommendation more palatable. The
following two recommendations and the discussion following them speak to
this point.

RECOMMENDATION: FULL HEARINGS IN INVOLUNTARY CIVIL
COMMITMENT PROCEEDINGS IN FRANKLIN COUNTY SHOULD BE
- HELD WITHIN FIVE DAYS OF THE FILING OF AN AFFIDAVIT.

84

] ' '




RECOMMENDATION: PROCEDURES FOR PRESCREENING AND DIVERSION
BY THE COMMUNITY MENTAL HEALTH CENTERS, INVESTIGATION
OF THE AFFIDAVIT, REVIEW BY, AND THE EX PARTE
DETERMINATION OF PROBABLE CAUSE BY THE REFEREE SHOULD
BE ENHANCED AND STRENGTHENED.

In making the recommendation to postpone the judicial review the
validity of compulsory hospitalization, even from three days to five
days, we acknowledge that the arguments for these recommendations may be
difficult to swallow. 1In the abstract, few of us would place economy,
efficiency, and expediency above liberty. Once we have set in our minds,
however arbitrarily, the deprivation of liberty that can be justified
without a judicial review, it is difficult to retreat from that stand in
making the above recommendations. We openly acknowledge this potential
dilemna. We note, however, that the provision of a full hearing five
days after the filing of an affidavit, as recommended, is consistent with
procedures in other jurisdictions throughout the country.

With the elimination of an automatic probable cause hearing
within three days and the provision of a full hearing within five, are
there compensating factors that may justify the additiomal two days of
involuntary hospitalization? The strengthening of the pre-hearing
screening and review, one could argue, casts a finer net through which
few cases of impropér detention and hospitalization pass., The great
majority of involumtary civil commitment cases that are initiated with a
contact with the probate court are screened and diverted by the
prescreening process to community placements. Further, assuming a
careful scrutiny of the affidavit by the deputy clerk at the time of
filing, and a thorough ex parte review and determination of probable
cause by the "in-house" referee, another check of the validity of
compulsory hospitalization is provided. Finally, the additiomal two days
before a hearing is held may enable the counsel for the respoundent to
better prepare for the case, thereby reducing the chances of commitment
at the five-day hearing.

The elimination of the automatic provisioun of probable cause
hearings in Franklin County may be somewhat problematic due to the
reasoning upon which the procedure is based. It is assumed that
competent counsel would always request a probable cause hearing if
permitted by statute. How then can the court cease providing automatic
probable cause hearings and discourage attorneys, who are well aware of
the assumptions upon which the automatic provisionm is based, from always
requesting probable cause hearings? To avoid the assumption of
negligence by counsel when a probable cause hearing is not requested, it
might be suggested that counsel take pains in explaining to respondents
their right to a probable cause hearing upon request. 1If in the judgment
of the counsel, the respondent does mot wish to pursue this right and the
attorney considers that the preliminary hearing would provide few
benefits to the respondent's case, counsel need not request a hearing.
Failure to request a probable cause hearing would be considered negligent
only if the respondent's attormey did not fully explain the right to such
a hearing to the respondent, or failed to request such a hearing upou the

-express wishes of the respondent.
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The final consideration in this concluding sectiom comncerns the
expungement of records of involuntary civil commitment proceedings. As
discussed earlier, it is standard practice for the Court to order the
expungement of all records following the failure to find probable cause;
yet, once a full hearing is initiated, the court will not order the
expungement of records even if the respondent is dismissed at the
hearing. The reasoning upon which this restriction of expungement is
appareuntly based is that if the evidence is insufficient for a finding of
probable cause, the expungement of records is justified; however, if the
evidence is sufficient for such a finding, but not quite "clear and
convincing," the Court considers this middle ground between probable
cause and "clear and convincing' evidence to justify maintaining the
records.

RECOMMENDATION: THE EXPUNGEMENT OF ALL RECORDS OF
INVOLUNTARY CIVIL COMMITMENT PROCEEDINGS SHOULD BE
MADE POSSIBLE, UPON ORDER OF THE COURT, WHEN A
RESPONDENT 1S DISCHARGED AT A FULL HEARING.

This recommendation is not based in any knowledge of compelling
state interests in maintaining records of involuntary civil commitment
hearings, or suggestions for guidelines for the court in ordering
expungement of records. It is offered, simply, to lift an impediment to
the elimination of the conduct of automatic probable cause hearing.

The Full Hearing

The timeliness, adversarial nature, and strict adherence to due
process of law and the Rules of Civil Procedure are very strong features
of the law and practice of the involuntary civil commitment in Columbus.
The use of rules of evidence in civil procedure ensure that the hearings
will be held in an orderly fashioun and that the rights of respondents
will be carefully protected. The considerations for improvements of the
nature and conduct of full hearings in Columbus suggested below shoculd
not detract from our judgment that the manner in which hearings are
conducted in Columbus is exemplary.

RE COMMENDATION: THE PROBATE COURT SHOULD SEEK FUNDS TO
RENOVATE THE COURTROOM IN CENTRAL OHIO PSYCHIATRIC
HOSPITAL.

Although the basement courtroom in Central Ohio Psychiatric
Hospital meets the statutory requirements for a physical setting not
likely to have a harmful effect on respondents (5122.141), the setting,
in our judgment, is stark, uncomfortable, and almost '"Kafkaesque." In
our view, much could be done to removate and envigorate the present
setting for hearings without an inordinate outlay of resources or a move
to another setting. The careful and orderly fashion in which the
hearings are conducted in Columbus seemed incongruent with the setting in
which they were conducted.

RECOMMENDATION: REFEREES ARE ENCOURAGED TO BE CONTINUALLY
" VIGILANT ABOUT MAINTAINING COURTRCOM DECORUM.
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Because of the sensitivity of the involuntary civil commitment
proceedings, the respondent's alleged weuntal health conditiom, and the
concern of friends and relatives who may be present at hearings, special
care should always be takem to give the impression that each and every
case is the most important ome to the Court, instead of just one of a
loug series of proceedings. The above recommendation should not be
coustrued as an admonishment aimed at the referees, attorneys, and the
bailiffs in Columbus. To the contrary, we observed during hearings that
special care is taken to ensure that the courtroom environment was quiet
and orderly and that careful attentionm is given to witnesses as they
testify. However, we did observe joking and conversatious of a personal
nature between referees, attorneys, examiners, and other courtroom
employees in the time between hearings, while witnesses, frieunds,
relatives of the respondent, and the respoudent had not yet left the
courtroom. While we do not consider this a serious departure from
courtroom order and decorum, the referees should be sensitive to the fact
that such joking and discussions may appear to make light of the
seriousness of the proceedings.

RECOMMENDATION: THE PROBATE COURT SHOULD ENCOURAGE A CLOSE

TRACKING OF STATUTORY CRITERIA AND REQUIREMENTS DURING
THE HEARINGS.

Although many of those we interviewed in Columbus complained of
the vagueness and broadness of the definitions and elements of criteria
for commitment set forth in Sectiom 5122.01 of the Ohio Revised Code,
these complaints did not seem to surface at the hearings. For example,
we did not observe questioning about '"substantial and immediate’ physical
danger or ''grave and imminent risk to substantial rights," nor did we
hear questions directed at whether or not the alleged actioms of the
respondent were due to his or her mental illness. Without the hearings
becoming semantic arguments, a closer tracking of statutory requirements
would provide additiomal safeguards for the respoundent and lend greater
meaning to the hearings, in our opinion.

The practice in (olumbus of examining and determining
appropriate placement and treatment of a respondent, upon the finding
that he or she is subject to involuntary commitment, falls far short of
the best intentions of Ohio law. Two considerations, however, should be
noted in defense of the Columbus system in this regard. First, our
criticism is focused on the determinations about placement and treatment
options available to the Court wade during the judicial hearings. A4s
already noted in previous chapters, the system is laudable in its
screening and diverting respondeuts to less restrictive alternatives
before they ever get to a hearing. Second, there are reasons to believe
that alternatives to Central Chio Psychiatric Hospital do not, in fact,
exist in Columbus in sufficient numbers. The Probate Court should not be
made to shoulder the blame for the abseunce of less restrictive
alternatives available to respondents in Columbus. The recommendations
below address cousiderations that concern problems beyond those that can
be solved solely by the Probate Court.
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RECOMMENDATION: THE PROBATE COURT, IN COLLABORATION WITH
THE COMMUNITY MENTAL HEALTH SYSTEM IN COLUMBUS, SHOULD
DEVELOP AND KEEP CURRENT INFORMATION ABOUT PROGRAMS IN
THE COMMUNITY THAT MIGHT BE APPROPRIATE AND AVAILABLE
AS LESS RESTRICTIVE ALTERNATIVES TO INVOLUNTARY
COMMITMENT. 1T SHOULD BE THE RESPONSIBILITY OF THE
RESPONDENT'S COUNSEL AND THE PROBATE COURT TO BE
FAMILIAR WITH THIS INFORMATION AND USE IT TO IDENTIFY
THE LEAST RESTRICTIVE TREATMENT OPTION THAT IS
APPROPRIATE AND AVAILABLE FOR RESPONDENTS.

The interviewees in Columbus were consistent in lamenting the
lack of treatment and care facilities as alternatives to hospitals,
jails, and release to the community. Throughout the country, we have
heard statements such as these concerning the absence of less restrictive
alternatives, though the concept is universally embraced. But, patient
advocates, including ex-patients, are quick to respond to these
statements with charges that no one has really looked too hard for
alternatives.  These advocates say, in esseuce, that there exists a myth
about the absence of less restrictive alternatives. In making the above
recommeundation, we urge the Probate Court to examine this myth. Ideally,
the court aund the parties in a hearing should have before them a current
list of facilities in Columbus to which commitment may be ordered. This
list should provide a description of the type of facility, its capacity
for care and treatment, admission policies and costs, staff capabilities,
the name of its director, and its location. A liaisom to any facility,
even only contemplating the acceptance of court-ordered patients, might
be established by efforts of the Ohio Department of Mental Health or the
Probate Court.

The fact that no person or agency in Columbus im practice
appears to assume respousibility for developing and mainting current
information for use by the Probate Court about community mental health
prograwms that might function as alternatives to compulsory
hospitalization is a weakness of the system., It may seem unrealistic to
expect the state's attorney or the respoudent's counsel to be very
familiar with such alternatives. But, informatioun about community
programs could be developed and maintained by the Probate Court and made
available to attorneys for use in the preparation of their cases and
during hearings. Mental health personnel and ageuncies actively involved
with the delivery of social services ian Columbus should be called upon to
assist in identifying community treatment programs making this
information available to the Probate Court.

RE COMMMENDATION: MORE ATTENTION TO AND CONSIDERATION OF
TREATMENT PLANS AND LESS RESTRICTIVE TREATMENT
ALTERNATIVES TO FORCED HOSPITALIZATION SHOULD BE GIVEN
DURING INVOLUNTARY CIVIL COMMITMENT HEARINGS IN
COLUMBUS.

As noted earlier, the consideratious of less restrictive
alternatives during hearings seems to be brief and superficial.
Examiners may simply testify that a respondent is in need of inpatient
treatment and that no less restrictive altermatives are appropriate or
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available. During the hearing, testimouny should be elicited as to which
specific treatment alternatives were in fact considered, why these were
rejected, or why the respondent is gemerally unsuited for an outpatient
treatment program. If inpatient treatment is definitely required,
attention should be given to whether or not the treatment plan submitted
by the hospital specifies a less restrictive treatment that can be
devised for the patient within the hospital setting. It is clearly
difficult for hospital staff to provide a treatment plan that is anything
more than tentative for a patient who has just been admitted for mental
health treatment. Nonetheless, the Probate Court is encouraged to
explore even tentative treatment plans consistent with the best intents
of statute.

The Roles of the Referee, State's Attormey, and Witnesses

A significant strength of the involuntary civil commitment
system in Columbus is the conduct of adversarial hearings. The roles of
the referee, state's attorney, examiners and other witmnesses in the
proceedings are generally well executed within this adversarial
framework. Also, from the point of view of legal protections, the
respondent's presence at hearings in Columbus is a stromng feature.
Respondents have the opportunity to hear all allegations made about them
and are able to assist in their defense to the maximum extent possible.
Additionally, the referee always is able to observe the respondent and
need not rely solely on the testimouy of witnesses and the statements
from counsel about the mental condition of the respondent. On the other
hand, it can be argued that respondents may suffer emotiounal and mental
damage by the experience of listening to relatives, friends, and doctors
testifying about them. Families fear that respondents' relationship with
them will suffer as a result of the courtroom experience. Also, as noted
earlier, treating physicians believe that their testimony in the presence
of the respondent can significantly interfere with their ability to
establishk a therapeutic relatiounship with him or her. On balaunce,
however, it is our judgment that the presence of the respondent at
hearings, given his or her counsel's good advice, tends to be a mark in
favor of the Columbus system.

The assignment of several referees to civil commitment cases on
a rotating basis is also a praiseworthy feature of the citys' commitment
system. OQur interviews with several of the referees and our observations
of them during hearings revealed a remarkably competent, comnscientious,
and fair-minded group of attormeys. They all appear to approach their
part-time job presiding at involuantary civil commitment proceedings with
thoughtfulness, intelligence, and enthusiasm.

The following recommendation regarding the State Attorney's
function in hearings is made to coincide with earlier recommendations for
the abolition of the Probable Cause hearings.

RECOMMENDATION: AN ATTORNEY, DESIGNATED BY THE STATE'S

ATTORNEY, SHOULD REPRESENT THE STATE IN ALL CIVIL
 COMMITMENT PROCEEDINGS.
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In our opinion, given the adversarial nature of the civil
commitment proceedings in Columbus, a social worker represeunting the case
for hospitalization at a probable cause hearing is an anomaly that
detracts from the strength of the Columbus system—-namely, the
adversarial nature of the proceedings. Insofar as the social worker
serves the role of an ersatz attorney, both the appearance and conduct of
the hearing are less than adversarial. In our opinion, the aims of
economy or informality, if those were the aims of inserting a social
worker into the proceedings, are better achieved in other ways.
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CHAPTER VII

JUDICIAL CONSIDERATIONS AFTER THE HEARING

The courts' concern for individuals involuntarily coufined to
mental health facilities does not end with judicial commitment hearings.
Except for requests for the expungment of all records of the proceedings,
for those respondents whose cases are dismissed at the completiou of the
judicial hearing, the courts' involvement ceases. For those respondents
who are involuntarily cowmitted, however, the court coutinues to be
involved in reviewing contested commitments in mandatory periodic
hearings, appeal from a commitment order, petitiomns for writs of habeas
corpus, and review of institutional practices, especially questions
concerning patients' rights. This chapter discusses the involvement of
the Franklin County Probate Court in matters arising during the period of
involuntary civil commitment following a full hearing.

A. PERIODIC REVIEW HEARINGS

Most jurisdictions require that the involuntary civil commitment
of a person be followed by periodic administrative and judicial reviews
to determine whether continued commitment is justified. According to
Ohio law, a judicial review conducted according to the requirements for a
full hearing must occur at the end of the first ninety days after the
original commitment decision (5122.15). After this first review hearing,
review hearings must be held at least every two years, except that upon
request a respoudent is entitled to a hearing every 180 days (5122.15).

Hearings following an application for coutinued commitment are mandatory
and may not be waived (5122.15(H)).

At least tem days before the end of the initial 90 day
coumitment, the affiant or the head of the hospital must file an
application with the Franklin County Probate Court for the respondent's
continued commitment (5122.15). The review hearings are to be conducted
with the same substantive and procedural protections as those during the
initial full hearing, with the exception that a respoudent can be
committed for a period of 180 days following a review hearing, twice the
commitment period permissible at the initial full hearing.

Review hearings are relatively infrequent in Franklin County.
As discussed in earlier chapters, eight out of ten respondents

hospitalized by court order are subsequently discharged from the hospital
or elect to become voluntary patients before a full hearing takes place;
one additional respondent in this group of ten is diverted from
compulsory hospitalization by the same routes before a review hearing
takes place. Thus, only one out of ten persons whose involuntary civil
commitment has been sought by means of a formal affidavit remains
involuntarily hospitalized for the initial commitment period of ninety
days. As infrequent as periodic review hearings are in Franklin Couaty,
they comstitute, for all practical purposes, the total involvement of the

Franklin County Probate Court with respondents following the initial full
hearing.
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In order to seek the continued commitment of a persom, a
designee of the attorney general must file an application for continued
coumitment at least ten days before the expiration of the commitment
period (i.e., the first nimety~day period, two-year periods thereafter,
or 180 day periods upon request of the respondent). The application for
continued commitment must include "a written report containing the
diagnosis, progunosis, past treatment, a list of alternative treatment
settings and plans, and identification of the treatment setting that is
the least restrictive consistent with treatment needs" (5122.15(H)). A
copy of the application and supporting documents must be provided to the
respondent's counsel three days before the review hearing.

According to the individuals in Columbus whom we interviewed,
the periodic review hearings typically result in countinued commitment.
Interestingly, however, we were told by several mental health personnel
that the Probate Court is reluctant to order the countinued confinement of
respondents, even though this appears to be the predictable result.

Although we were unable to observe review hearings during our
study, we were informed that they were almost identical to the full
hearings. Apparently, the statutory requirement for a written report,
containing '"the diagnosis, prognosis, past treatment, a list of
alternative treatment settings and plans, and identificatiom of the
treatment setting that is the least restrictive consistent with treatment
needs" to be filed with the Court and made available to the respoundent's
counsel, is not strictly complied with as a matter of practice, except
when the respondent has been hospitalized in Harding Hospital. One
psychiatrist stated that although the court does not require a written
report at review hearings, it is the policy of Harding Hospital to
provide a detailed report at such hearings. Further, the treating
physician or psychiatrist at Harding Hospital typically testifies in
review hearings involving patients detained in that private facility.
Reportedly, testimony by the treating physician or psychiatrist at review
hearings for respondents hospitalized in Central Chio Psychiatric
Hospital is infrequent, as it is im full hearings.

B. APPEAL, HABEAS CORPUS, AND OTHER REMEDIES

Beyond mandatory judicial review hearings, the use of legal
remedies against protracted involuntary commitment is rare in Columbus.
Ohio statute does not directly provide the right to an appeal from a
commitment order, though it implies that such a right exists by requiring
that a record be made of civil commitment proceedings (5122.15). 1In
practice, appeals are extremely infrequent. Attormeys and referees to
whom we spoke were generally unfamiliar with the process of appellate
review.

Respondents are typically not informed of the possibility of an
appeal from the commitment order by counsel, either before or after
hearings. As provided in the Ohio statutes (5123.60), the Chio Legal
Rights Service may pursue appellate review of cases, but has done so only
rarely, and then only in cases that represent possibilities for legal
reform.
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The infrequency of appeals in Columbus could be caused by
several factors. First, appellate review is an extremely time-cousuming
process. As discussed throughout this report, most respoudents are
released from the hospital long before an appellate hearing could take
place. 1In the opinious of legal and mental health practitiomners, those
respoundents that face protracted involuntary commitment are clearly
individuals in the most desperate need of in~patient treatment. Further,
if the respondent's case presents little in the way of legal reform
issues, and the respondent is discharged prior to the appellate hearing,
the case may be dismissed for mootness. Another factor that may account
for the infrequency of appeals is the procedure in Columbus of dismissing
the counsel for the respondent upon completion of a full hearing. One
referee noted that court appointed attorneys who wish to file an appeal
of a commitment order would be reassigned to the case. However, none of
the attormeys to whom we spoke had ever sought appellate review of a
civil commitment case. In our opinion, there seem to be few incentives
for attornmeys to file notices of appeal given the time-counsuming nature
of the process, the attorneys' uufamiliarity with the appeals process,
and the standard practice in Columbus of discharging the court appointed
attorney from his or her respomnsibilities in cases upon completion of the
judicial hearing. Of course, a further factor that may account for the
infrequency of appeals filed in Columbus is that few cases represeut
problems or issues to warrant seeking this remedy.

Ohio statutes mandate the right of respondents to petition for a
writ of habeas corpus (5122.30). This legal remedy to contest the civil
commitment proceedings has seldom been used in Columbus.

Perhaps the most common and workable option for a respondent to
seek release from continued commitment is to apply for voluntary
hospitalization. According to Chio law, the opportunity for voluntary
admission is available to respoundents at any time, regardless of the
length of time the respondent has already been involuntarily
hospitalized. The hospital must either discharge the respondent after
his or her request for voluntary admission or file an affidavit with the
Probate Court to retain the respondent involuntarily. This procedure is
discussed in detail in Chapter 1IV.

C. JUDICIAL REVIEW OF INSTITUTIONAL PRACTICES

Once a respondent makes demands or complains about his care and
treatment in the hospital, who should intervene on the respoundent's
behalf? Does the court need to take an active role in the institutional
life of the respondent in order to balance his or her rights and those of
the citizens of Columbus?

For all practical purposes, the Probate Court's involvement with
a respoudent ends with the order of commitment. Except in the comtext of
periodic review hearings, institutional practices rarely come to the
attention of the court. The Probate Court appareuntly places comsiderable
discretion in the hands of the treating physicians, checked by hospital
advocates and the Ohio Legal Rights Services, who makes their services
available to patients in Central Ohio Psychiatric Hospital.
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Statutes in Chio provide a respondent a long list of rights that
can be grouped into four gemeral categories: the right to receive
treatment consistent with a treatment plan, the right to a humane
environment, the right to maximum freedom within a least restrictive
environment, and the right to refuse unwanted treatment (5122.27,
5122.301). The Frobate Court does not take an active role in the
institutional life of an involuntarily committed persom to ensure that
his or her status and care is counsistent with these rights. Many of the
individuals whom we interviewed in Columbus expressed the sentiment that
respondents’ rights are adequately protected by hospital administrative
review procedures and regulations that provide a series of informal
consultations and internal checks of grievances and complaints. No
periodic progress reports of treatment, as are provided in other
jurisdictions throughout the country (e.g., Chicago), are required by
statute or Probate Court.

D. CONCLUSIONS AND RECOMMENDATIONS

Mandatory review hearings conducted in accordance with due
process of law are a positive feature of the Columbus involuntary civil
commitment system. However, given the rarity of appeals from a
commitment order, petitions for writs of habeas corpus, and other legal
remedies, the lack of judicial review and oversight is, arguably, a
weakness in the system.

From the standpoint of economy and efficiency, the discharge of
respondents' attorneys from responsibilities in continued representation
of cases following the judicial hearing may have cousiderable merit.
From the standpoint of protection of the respondents' rights, however,

this procedure can be critized for, at the least, causing a discontinuity

in a respondent's legal representation in civil commitment proceedings,
and, at the worst, placing the respondent at a distinct disadvantage in
seeking legal remedies for protracted commitment. One solutioun to the
problem, of course, is to require that respondents' attorneys remain

respousible for a respondent's legal representation during the commitment

period. However, this requirement wmay prove cumbersome from an
administrative point of view. Further, in other jurisdictions (e.g.,
parts of North Carolina) where such continued representation is a matter
of law, compliance is minimal, i.e., counsel never maintaiun contact with
their clients after commitment., However, the practice whereby an
attorney is discharged from his or her responsibility to a respondent
upon completion of the hearing and the respondent literally leaves the
courtroom not to see that attormey again is, in our opinion, an anomaly
in an otherwise strong system.

RECOMMENDATION: UPON THE COMPLETION OF A JUDICIAL HEARING
AND A FINAL ORDER OF COMMITMENT, COUNSEL FOR THE

RESPONDENT SHOULD NOT BE DISCHARGED FROM
RESPONSIBILITIES FOR RESPONDENT'S REPRESENTATION UNTIL

ALL AVAILABLE REMEDIES AND OPTIONS FOR RELEASE OR LESS
RESTRICTIVE ALTERNATIVES ARE CLEARLY AND CAREFULLY
EXPLAINED TO THE RESPONDENT. FURTHER, COUNSEL FOR THE
~ RESPONDENT SHOULD NOT BE RELEASED FROM HIS OR HER
RESPONSIBILITIES FOR THE RESPONDENT'S REPRESENTATION
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UNTIL HE OR SHE HAS PERSONALLY COMMUNICATED THE
PARTICULARS OF THE CASE TO THE OHIO LEGAL RIGHTS
SERVICE AND THE HOSPITAL ADVOCATE.

By all indications, except perhaps for cases involving
respondents hospitalized in private facilities, the information obtained
from the hospital and the treatment team is not much greater in review
hearings than during the initial judicial hearing. Reportedly, it is
uncommon that members of the hospital treatment team testify at review
hearings; and the written reports required by law (5122.15(H)) are seldom
filed with the Court and made available to the counsel for the
respondent. In our opinion, the written report of the treatment team and
the testimony of a member of the team are crucial in hearings of
continued commitment applicatioms. At issue during the review hearing is
not only the commitment per se but the actual treatment and treatment
setting of the respondent. At the initial hearing, the court's
deliberations of treatment and placement vis a vis alternative treatment
settings is largely a matter of conjecture, given the short period of
time that treatment had beem undertaken. However, given at least 90 days
of treatment history, the Court has the opportunity to test the
appropriateness of continued commitment based upon specific facts of
treatment. These facts should be clearly before the court.

RE COMMENDATION: A DETAILED WRITTEN REPORT, AS REQUIRED IN
SECTION 5122.15(H) OF THE REVISED CODE, SHOULD BE
FILED BY THE HOSPITAL AND MADE AVAILABLE TO THE
RESPONDENT'S COUNSEL AT LEAST THREE DAYS BEFORE A
REVIEW HEARING. FURTHER, RESPONDENT'S COUNSEL SHOULD
BE ENCOURAGED TO SUBPOENA MEMBERS OF THE TREATMENT
TEAM TO TESTIFY AT REVIEW HEARINGS.

From the standpoint of the liberty interests of respoundents in
Columbus, it is important that appellate review of cases be available,
not only to allow for the review of particular cases, but perhaps more
importantly, to allow for the settling of poinmts of law that may have
been interpreted differently by referees. However, from the standpoint
of economy and efficiency, the time and judicial resources consumed by
the appeals process in Columbus may make appeal not a workable option for
respondents. Nonetheless, given the general vaguemness of the Chio
statutes about the appeal process in involuntary civil commitment, and
the general unfamiliarity with the process among the attorneys we
interviewed, some education about the appellate review process may be
warranted.

RECOMMENDATION: THE PROBATE COURT IS ENCOURAGED TO DEVELOP
ONE OR MORE TRAINING SESSIONS FOR REFEREES AND
ATTORNEYS ON THE RIGHT TO AND PROCEDURES FOR APPEAL OF
COMMITMENT ORDERS. THE PROBATE COURT IS FURTHER
ENCOURAGED TO SEEK THE ASSISTANCE OF THE OHIO LEGAL
RIGHTS SERVICE IN DEVELOPING AND COORDINATING THESE
TRAINING SESSIONS.
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APPENDIX A. FORMS USED IN THE INVOLUNTARY CIVIL

COMMITMENT PROCESS IN COLUMBUS
Index

Affidavit of Mental Illness . . . . . . . . .
Affidavit (upon refusal). . . . . . . . . .
Affidavit (by social worker). . . . . . . .
Application for Emergency Admission . . . . .
Case History of Mental Illness. . . . . . . .
Ligbility for Support . . . . « . « ¢ . . . .
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Service . . .+ ¢ ¢ v vt e e e d e e . .
Order of Detention. . . . . . e e e e s
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Center. « « v o« v ¢ « o s o o o o o o« o =
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Involuntary . . ¢« .+ ¢« ¢ & ¢ ¢ ¢ o o « + o
Certificate of Examimation. . . . . . . . . .
Request for Appointment of Independent

Expert. . . . . . . e e e e e e
Journal Entry ADpOlntlng Independent Exnert

& Court Doctor. . . « . e e e e e s

Journal Entry Appointing Counsel e e e e
Consent of Counsel, Independent Expert. . . .

Order Setting Hearing and Service . . . . . .
Entry Continuing Hearing. . . . . . . . . . .

Entry of Continued Commitment . . . . . . .
Journal Entry Order of Hospitalization Vot
to Exceed Ninety Days . . . . . . . . . . .
Hearing on Contested Matters. . . . . . . .
Application to Authorize Surgery. . . . . . .
Journal Entry Order Dismissal and
EXpungement . . . . « « 4 ¢ 4 o« o 0 o o .
Final Entry of Dismissal. . . . . . . . . .
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FRANKLIN COUNTY COURT OF COMMOCN PLEAS, PROBATE DIVISION

In the Matter of Case No.

AFFIDAVIT OF MENTAL ILLNESS

The State of Chio, Franklin County, S.S. Probate Court

, the undersigned, residing at

, says that he has information to believe or

has actual knowledge that

Represents a substantial risk of physical harm to himself “as

' manifested by evidence of threats of, or attempts at, suicide

or serious self-inflicted bodily harm;

Represents a substantial risk of physical harm to others as
manifested by evidence of recent homicidal or other violent
behavior or evidence of recent threats that place another in
reasonable fear of violent behavior and serious physical harm;

Represents a substantial and immediate risk of physical impairment
or injury to himself as manifested by evidence that he is unable
to provide for and is not providing for his basic physical needs
because of his mental illness and that appropriate provision for
such needs cannot be made immediately available in the community;
or

Would benefit from treatment in a hospital for his mental illness
and is in need of such treatment as manifested by evidence of
behavior that creates a grave and imminent risk to substantial.
rights of others or himself.

Said Affiant : further says that ‘the facts sup-

porting this belief are as follows:

l These facts being sufficient to indicate probable cause that the above

said person is a mentally ill person subject to hospitalization by
Court order.

The name and address of patient's last physician or licensed clinical
Psychologist is who resides at

; that the name and address of the patient's

(1)



(2)

legal guardian/snouse is , Who resides

at ; that the names and addresses of.

the competent adult next of kin of the said patient, residents of said

County are as follows:

NAME AGE KINSHIP ADDRESS

-

That the following constitutes additional information that may be neces-

sary for the purpose of determining residence:

Dated this day of : A.D, 19 .

Sworn to before me and signed in my
presence on the day and year above
dated.

General Referee

WAIVER

I, the undersigned affiant, hereby waive'the issuing and service of
Notice of the hearing on said affidavit and voluntarily enter my
appearance herein.

Dated this day of _ , 19 .
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FRANKLIN COUNTY COURT OF COMMON PLEAS, PROBATE DIVISION

In the Matter of

Case No.
Alleged Mentally (1l11l)(Retarded)
AFFIDAVIT
I, , my residence being at
, hereby declare that is in

my opinion a Mentally (ILL)(RETARDED) person subject to hospitalization
by Court order and that said person has refused to submit to an exami-
nation by a psychiatrist, or by a licensed psychologist and licensed

physician.

Sworn before me this day of , 19 .

.
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IN THE PROBATE COURT OF FRANKLIN COUNTY, OHIO

In the Matter of

Case No.
Alleged Mentally I1ll
Affidavit
I, , a’social worker employed

by the Central Ohio Psychiatric Hospital, Columbus, Ohio, hereby
state and subscribe to the fact that the above named respondent
in these Mentally Ill proceedings has been found to have a 100%
service related disability and is eligible for priority admission
to the proper Veterans Administration Hospital. Affiant further
states that he has had telephone verification from the Veterans

Administration Hospital located in , Ohio,

that the said hospital will accept the respondent immediately if
so ordered by the Probate Court.

Further affiant sayeth not.

Signature of Affiant
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’PIC&TIO.\' FOR EMERGENCY ADMISSION . | SR ACCORDAICE WD

pH 'Tne Head of

lTne undersigned has reason to believe that

3

(Facilicy Name)

¥
R

. (Name of Person to be Admittad)

8 2 meatally ill person subject to h&spi:alization by coust order under division B of Sacticn
'22. 0l of tha Revised Code; i.e., this person :

| | (1) Reaprésents a substantial risk of physical harm to himself as manifested by evidsace
J _ of thresats of, or attempts at, suicide or ssrious self-inflicted badily hgm.
(2)

Represents a substantial risk of physical harm to others as manifested by evidanca

of recent hamicidal or o::her violent behavior or evidence of recent threats that

place another in reasonable fear of violent behavior and serious physical har.
El (3)

Represents a substantial and irmediate risk of sericus physiczl impairmeat or injury
to himself as manifestad by evidence that he is unable to provide for and is not
J . providing for his basic physical neesds because of his mental illness and that apprep-

-

riate provision for such needs cannot be made immediately available in the czmmunity.

.(4). Would benefit from treatment in a hospi:#]. for his mental illness and is iz need of
such treatment as manifasted by evidence of behavior th

risk to substantial rights of others ar hizmself. '

at creates a grave and izminent

fepresents a substantial risk of physical harm.to himself or others if allowed to remain at
literty peading examination. ‘ : . .

welbre, it is requested that said person be admitzed to the above named facility.

l o * STATEMENT OF BELIEF L
st e filled cut by one of the following: a psychiatrist, licensed clinical psychologisz,

s=nsed physician, health or police officer, sheriff or deputy sherifi.) .
a t shall include the circumstances under which the individual was taken into custody and the
1sd for the person‘s belief that hospitalization is necessary. The statement shall also include
seference to efforts made to-secure the individual's.property at his residence if he was taken

o gustody there. Every reasonable and appropriate effort should be made to take this person into
azf in the least conspicuous manner possible.) ~ :

————

s o

a~7

APPLICATION TR IMERGENCY ADMISSICN RE¥. 11/75 MMMR 1333

l - : (Continue on reverse side) .



!ST%‘:'!{.‘.XE"T OF BELIEYF CONTINCED

Signature C : - Title/Position/Badge or License Number -

Place of Exployment - E Date & Tine

- STATEMENT -OF OBSERVATION BY PSYCHIATRIST,
LICENSED PHYSICIAN, OR LICENSED CLINICAL .
-PSYCHOLOGIST, IF APPLICABLE .

“Place of observation (e.g.,, community mental health center, geheral hospital)

Signature Title

Date & Tiza -

License Nesper

{APPRQYED ' SIGNATURE OF HEAD OF HOSPITAL 4 DATE & TIME

Il

L

|

-



CASE HISTORY OF MENTAL ILENESS

Form Prescriped by tne Duoartment of Mental Heaitnh & Mental Rewardation. Divisiou of Jleniui Heultn, in Accordance with Seciion
5125.05 of the Revised Code

(Thiz information MUST accompany Medical Certificate to Superintendent of State Institution)
This form to be rarapleted by the person making appiication for admission or by any other interested competent person.

: 3
>
L)

1. Full name of patient « o L e et
.......... Born.Month ............Day......c.ccivvveneeYear ..o .o Place. oLl
3.Race........ Sex........ Single . ... Married . ... Widowed . ... Divorced .... Separated ............ Religion..........
4. Patient MOW TeSIAeS At . .. ...ttt e e e e e e e e
(Street Address) (City) (Zip Code) (County) (State)
and has lived at this address fora period Of ... ... .. . i e
3. Previous place of abode . . . . o i e e e
(Street Address) (Citv) {Zip Cadey (County) {State)
Length of residence at previous place abode . .. ... .. L e
6. 1f not known to be a legal residence of Ohio, give place of legal settlement . ... ... ... . ... .. .. .. i i
' 7.0CcuUpalion . ..t i When and where last emploved . .. ... .. . i e
I 8. Education: None . ........... Common School . ........... High School ............ College ........ . ... ... . .....
9. If patient is of foreign birth. give date and port of entry into the UnitedStates. . .. ... ... ... ... . . i i i,
l 10. If of foreign birth, is patient naturalized? ..............._ ... 84+ T » T PP
11. Who will supply clothing? .. oo o e e e e e
12. Who is responsible for cost of hospitalization .. .. ... .o ..o i e e
13. Name and address in full of person to whom correspondenceisto bedirected .......... ... . il
.................................................................................. Relationship.............

13. Name and address of family physician

16. Is patient an honorably discharged soldier, sailor. marine, army or navy nurse {male or female) or is patient a widow or widower.
or other dependent of a deceased soldier, sailor. marine. or nurse of any war in which the United States has engaged?

........................................................................................................

l 17. If so state date of induction into active service of such ex-service man or womar and date. mili:ary or naval rank, and organization

at time of his or her discharge; and if a dependent, siate the name of the deceased ex-service man or woman upon whom such
dependency is claimed:



FAMILY HISTORY

—t

CFathersname.......c.viiiivennnnnnnn.

L Birthgate . ..o e e Legal residence . .. ..ottt e e e

[

B0 L1T-3 o A 1o (s § o - -0

€

4. Present state Of health . . ...t it it ittt ittt e i e e ettt et et
5. If deceased, give age and cause of death . . .. ... ... ..ttt ee e c e
6. Occupation of father. . . ... ... ... . ..., O ST Tor: 14 T+ SN PP

. Mother'smaiden Name . .« . vv vt inin it e

8. Birthdate .. ....cootiieiinnrminneennns Legal residence . . .ttt e e

LT 0 Tty AT L b - -3

10. Present state Of BeAI N L . L L i i i i i i i i i i i ittt ettt et e e e e e

DT o s LA Ve b« ot 3 SO

..................................................

16. Name andagesof children.................. PR

17. Which of patients. parents. grandparents. brothers. sisters. uncles or aunts, if any (give name), ever had the following habits
or diseases: mental illness, nervousness. nervous breakdown, hysteria. epilepsy. spasms, convulsions. fainting spells. sunstroke.
paralysis. feeble-mindedness, mental retardation. tuberculosis. svphilis. cancer drug addiction alcoholic addiction or any

other diseases?

........................................................................................................

........................................................................................................

18. Give name of any relative who is or who has been confined in a public or private institution (mental and nervous.
correctianal, county home, chiidren’s home. etc.), place and date.

ll i

L



HISTORY OF MENTAL ILLNESS DEFICIENCY

l 20. How long have vou Known Lhis PeISONT | . . . . . e e
'21. Have vou known this person Intimately? Lo e e

28. Number of previous attacks of menial disorder

29. Has this person been a patieni in any hospital. private or public. for the mentally ill or any other institution? ... .............

32. Has this person suffered any serious illness? ........... State when and of what nature, and name and address of physician or
T3+ OOt

l 33. Has this person ever liad any surgical operations? ., ....... State when and of what nature. and name and acddress ol physician
o) g8 110 T3 « 11 1

34. Has this person suffered any great mentai shock OF Sirainy . ... ... . i e e



33 Haus this person required feeding. seciusion orrestraini’ . ... ... ... ... ... ... P solexpiamn fully Lo

36. Has this person been addicted to the use of alcohol ordrugs?. ... ..................... .. If' so expiain fully. .

37. (Answer Yes or No)ls person paralvtic?.......... Bedridden?....... Untidy? ......... Violent? ,...... Destructive?. ...
Excited?........ Depressed?. ......... Homicidal?. .......... Suicidal?. ... e

38. If any of the above are LrUe. GesCriDe . . . . .o . ittt et e et e e e e e e e e e

39. Is there any phvisical defect or deformity . . ... .o i e e

40. Has person ever suffered from syphilis?. . o ..o e e s

41. Is person epileptic?. . ... .. Was person feeble-minded in childhood?. . ... ... i e

The above information fumnished by . .. .. .. .. . e Address. . ........ ... ..

whoisa .....ooveiuvnann of the patient. This information is believed to be true to the best of his or her knowledge.

{State Relationship)

Dateprepared . ........ ... ... ... iiiin.n. 18..........
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Liability for Support
Department of Mental Health and Mentai Retardation
Section of Reimbursemeant Services
Probate Court

ate of Ohio Court Number
SsS :
— County, _ Inquest of Mental lilness
'the Matter of

Mentai Retardation

the Superintendent Hospital / Institution

accordance with Section 5121.02 of the Ohio Revised Cade, |, the Judge of the Probate Court, of the County aforesaid and do
certify that .

r

Street address or RFD No.

'v and State Zip Cede
igathe D father E] husband D lawful_lv appointed .
J mother O wite guardian
of . this day committed to the aforesaid hospitaf / institution, who may be
k'd liabie for the sugport of said patient whiie a patient of this or any institution or hospital to which the patient may be transferred,
Witness my hand this . day of ' 19
l Judge of Probate Court
Per = ' Deputy

i rtant. in accordance with section 5123.41 of the Revised Code, the court will be rendering valuabie service to the Department

of Mental Health and Mental Retardation by obtaining at the time of commitment the following financial information regarding the
patient and reiatives.

of... Age Residence Real Estate Personal Progerty Gross Annual

(I dead, so state) Income
Valye Debts Vaiue Debts

L

jent's Husband or Wife

Patient’s Father

ﬂle_nt's Mother

Patient’s Guardian

I.'e patient entitled to or receiving Social Security benefits? Yes No Claim Number

Does the patient have Medicare, Medicade, or other hospitalization insurance? Yes No
N'e and Address of Company , — Policy Numbper

1s"Me patient entitled to any other pensicn or income?  Yes No . ‘Amount? Source

lf'ere is any other pertinent financial information with reference 1o the patient or refatives please indicate betow:

A-13
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
PROBATE DIVISICN

In the Matter of

Case No.

Alleged Mentally (Ill) (Retarded)

JOURNAL ENTRY

ORDER_SETTING HEARING AND SERVICE

On the day of » 19 , an- affidavit alleging

to be Mentally (T11) (Retarded) subject to

Court ordered hospitalization was £iled in this Court by -

It is ordered that the hearing on the affidavit be had before this

’

~ Court at Columbus, Ohio, onr the day of 19

at o'clock M., and that written notice of said

hearing be given by mail or otherwise to all persons entitled to notice

rd

ﬁnder the law of the State of Ohio; and this cause is continued.

Richard B. Metcalf
Probate Judge

a=-14
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58-PP.C. >

ORDER OF DETENTION

(Mental lliness, Feeble-Mindedness)

Form Prescribed by tb- Department of Mantal Hygiene and Carrection, Division of Mental Hygiene
Accordance with Section 5123.08 of the Revised Coda

(R C Sees. 5122.18, .10

The State of Ohio,. County. Probate Court
In the Matter of

Case NOwomeooomoo
alleged to be *

Ta . of said County, Greetings:
WHEREAS,
who resides at

has filed in the Probate Court of said County, an affidacit alleging that

, residing at

-

igt , and by reason of such *. said person i

likely to injure himself or others if allowed to remain at liberty or needs immediate hospital treat-

ment.

YOU ARE THEREFORE, commanded to apprehend the said person e mnand
detain h.__.... .at ,and bring ho...._..
before me at .. in said County, on the day of

i. D. 19 at o'clock____M., then and there to cbhide

the order of this Court in the premises. Herein fail not, and of this writ make legal service and due
return not later than the first business day after service is had.

IN TESTIMCONY WHEREOF, I hereunto set my hand and cifix the seal of

said Probate Court at Ohio, this
day of A D. 19
Probcts Judge

Deputy Clerk

Y TR SR ST TS VT LR

e, in=,
2. “Maszas (Lasse™, “Fewoie-Wincedness™
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57-PPC.

In The Probate Court of Franklin County, Ohio

In 1be Maister of

No.
Foere Monday T ly 1
Epilepeic Notice Of Hearing Or Rehearing On Affidavit
To
You are heredy notifled that on the BAY Of e caane , 19

, residing at

and being one of the next of kin, or a resident of Franklin County, Ohio, filed in this
Court an affidavit alleging to be

mentally ill, fecble minded, epileptic, and that said ajfidavit will be for hearing before
said Court at. on the day ot , 19

A oeeeenen O ClOCK .. M.

WITYESS my signaturs and the seal of said Court, this day of
4. D.19.......

RICHARD B. METCALT.
Judgs and Ex-Officio Clerk of the Prodate Court

By

Deputy Clerk.

A~-17



SHERIFF'S RETURN

Sheriff’s Office, Frankiin Coanty, Ohio

, 19
Received this Writ on the............ day of..... , 18......, at
o’clock ...... M., and on the.............. day of 19 , I served

the same by ' a true copy thereof *

the within named

SHERIFF'S FEES
Service and Return, firnt name . § 150
......... Add'l names, esch 2Se cesumacann
Milaage, ........ miles, at 10c =+ ooeerenn. Sheriff.
By >
. LT LITIE enuty.
Total « « - .......... puty

AFFIDAVIT OR RETURN OF SERVICE
The State of Ohio, Frankiin County.

, being first duly sworm, says that on the

reeresoamaneen-GAY OF , 19 . served the within notice by

! a copy thereof, to each

of the within named interested parties and that of said notices ha...... been
(acne)

returned unclaimed, to-wit:

{Rsason)
Sworn to before me and signed in my presence, this
day of ,19
Deputy Probate Clerk.
Notary Public.
L Insert “Seltvering,” ~laaving,” “sandmg.” or “mailing dy Yy or ‘Tegistered’ mail”
S Insert, “pevsosally t0," "3t the usual Dises of 4 * o "By (reg mail t0 the last known acdress o™

A-18
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FRANKLIN COUNTY COURT QF COMMON PLEAS, PROBATE DIVISION

In the Matter of

Case No.

Alleged to be Mentally Il1l

JOURNAL ENTRY
FINDING PROBABLE CAUSE ORDERING 3N INTERIM ORDER OF DETENTION
AND ORDER SETTING HEARING AND SERVICE

On the day of : , 19 , an affidavit

alleging to be Mentally Ill sub-

Ject to Court ordered hospitalization was filed in this Court by

. The Court finds that from all the

evidence presented there is probable cause to believe that the facts
in the affidavit of Mental Illness are true.

It is therefore ordered that an Interim Order of Detention be
issued and this matter set for a full hearing befo:eAthis Court‘at

Columbus, Chio on the day of -, 19 R

at A.M., and that written notice of said hearing be given
by mail or otherwise to all persons entitled to notice under the law

of the State of Ohio; and this cause is continued.

Richard B. Metcalr
Probate Judge

A-19
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COLUMBUS. OHIQ FRUBAIE PRE-SCREENING FOAM

e Inicial Contact: Toral Time: Phone: Face-to-Taca: __‘
:nlName: Ace =
: A~ddress: Client's Phone ﬁumber: )

ons o Home:

w
[0}
wn
({1
)
pe

H
> .
|l

KRing Probate: Caller's Phone Number:

[
(a4
J
ui
or

ip of Caller to Client:

FR
Sonig
ho |
w

) for Seeking Probate:

o [ | o

‘D
I

Care (check as many as apply):

patient (include where, when, and why):

tient (include where, when and why):

ysician (include who, when and why):

g o
1
T3
o

__ Medicatien (include name, dosage, and why):

her (specify):

or Present Court Invelvement: None Yes If yes, specify:

‘ﬁ.

Assessment of Client:

u

A=-21 —
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nediate Interventions:

ternatives lInvolving Client and/or Significant Other(s):

ommendations: -
‘erral{s) Made: Nene To SWCMHC Qther (specify):
zcsition: Probated Hot groosted

A-22



ge-

vI3L "A'8 W BuproTof Uy Aq paysagjuve o

IS1SONOYVIG

SONDINIRL S SLITD60)

s fonuiky o )

LK FEirtpaveadsuy roy) IOy Cg9 n:uou_—q
“*tcpunols *paovaidap moly P(Buouy 19 | £q pIyeagjuva )
seaen SHETSTetIBUBAINIO P [WHO[IVIDOGEV ‘QQ WEnoyy Jo wearyy)
TR YO TTTIINISusn Ul 30 0930T 68
veseseenven seetsecaa0u319)51 JO WRIDE GG
. . . R I 13
* * *TUOEINIPE TPEITIOY Q¢ Jusquog
* * TTCUOEIRAPE TVPEOENS "G Jysnoyy
. “U0TI9Z FTPUO920dIp"  "UOTIVZ VAP “HG
. . . . . soyqond *€5
‘ * N ¢ rpuopsicnd < 2g
R R PP PP
N . ST omsu 2jowax paajeduf of
v . sev e Rromow Juadax pasywdug 6y Kxomay
° **T[udIL 30 jpomuy pazyrduy ‘pn
T T I T S T S SR TS o § 5 95D
? Ifquuorvax axva o3y KIfyIqe paayedug ‘L |
Lo et e | Y ywsuiprn] ontuI
9.9: .:?_. -.:5.. 03 _Liy11av_pasgvdey o9y
IS Tt e ST ST e R I e puna o ad
0} §IDUVIFTNILTD JO €IIY0 wIWLq A[P0W ‘Ch Byeuy
cesseresestes s gmyrqoxd {en{S0goya4ed jo
ou:u-v.-._ Yy BugBpatmouxou vy A1INILIJIP "8y
TToml) 03 poIuRjR0IIP "th
B ro0vpd 03 pajudfroelp *2n L3 ELETEY &)
- srrreessee ‘uoerad 03 paquagsouyp "Th
TR 50uad (19 1U] padvemf coy
£3311q¥ U0V (NIT9S pParfeday c6E
**Bupnuiyy yonrIeqe paayvday cgg Buguoyoumy
secc-uwde uog1IIe pasyeday c LE Tenya3tEaul
JUSNO|DIUDD JO [3AI] patgudwy ‘gf
(HOTJAAOHAL FH SINT 310D
ST T ey an (194 Jo 39K 43110 “4f
suojIvuLINTIvY VnafA ‘qE NOXLJ3DURI
vojeugsaeyg Aworjpne “gf
srescesereeseisscguaranpyy "2f
k370500, " tusoy| Jusdo ]
10 10 Jon
| il M LAL I
paasajuy 3n Jouued puv 1N O = OH
Pa1eaIsUOWIp 0U N PIqEAe3q AICITIE = XN
opew uogIuELAd = A

»Y0R

1
i

M1 A SINDS

.-.

vetriririgmatTes Tuotrssaidap C(f K
:o—.:»._oun._- ‘Ryagxun ‘aeay cof _
L3ftrivon ‘e (62 _
“*euopioga ‘epsondne ‘gz !
“eressssBupfreatn ‘quasqe ‘poyimpq ‘Lz {gocH oxy
sef poom juwugmopsad Lauy)
TTter3931J% Jo A11Tgqey parvasduy (g2 L
<R3 YFnogy 07 y1éoaddwuy ¢z
SHOTAVIIME T 1001
¥ R S E L2 I T CY R+ i ]
. snogaydene (2
. jivaanosd ‘22 : dpenoyyvyay
fjueyrdies L{1as0 ‘aajrsfuqne ‘12 ULV {-20)0
sssessnsans ............M:—huuc_ua«- ‘02
. B EL T TS F LT SYTTT M TETR AL A
- srtmeeseccessersiiirang(e 'pIEVILIIP 9t 30 £y1eed
. Tereecrrrreses ot Tpasvaadug it puv apnygpilxy
TSR aRpE) Teeausss {1954 o1
....ua:un?.n._ac- taepmoad ‘pvagdiye 13 LRUEIEYYT)
...............cuxb- Pare3133p gt Apog tviausg] HOIAVHIM
cecpoads pacwascup ‘patwiaraddw cfy W
Tassus e jadonddvuy ‘essusIaeite 2L )]
- ...:o—-:h-u 30 Apg1qegrua a.u:uuuuv 1 #3#>%ing
. *erAypriaTon ‘1adue cof uogseariey
. crerecrgeyupes ‘uojeedadap @ Teyovg
i wopsuagrsddu *1ea3 ‘L3a
— o ..m.u..m—._mtm‘a'r-rﬂﬂ« ‘.l.lm.! PO —
. . . eeseitiaguay tpgdpe vg smyray

- rpadange °

s

u:<z<4 WY D sansny

..-u:-:u.u:qzv YO §9Ayd (ensnon -
sraezgq *

]

—4:-:5. ‘1vIpliye Supyyogd g

eee TTeteretAYAgp ‘pagaadnsip Jupyyord ‘2 ARV UMY
oo Tt et ymagoun ‘ydumoxun ApgeapsAyd g
RIS
Ion
_...o.. s
Prr23Juy 3q youred pue uA_.’.Mm - a4

PIINAITUCNIP JOU Yrq PIqfAIeX

swmy
AR Oy U B AN B s

~

.)._c-:- .
2pVE UOTIVU Aoy«

AN 8, ,33A52000)

HOLLYRINYXY STRYLIS “IVIN

7]

vy e, RLERLA]

W = Al



IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO [
PROBATE DIVISION

[}

In the Matter of

Case No. r

Alleged Mentally (Ill)(Retarded)

MEMORANDUM OF CONTACT WITH MENTAL HEALTH CENTER

North Central Jim Raia ' Other
Columbus Area Ray Bashista Other

— Southwest - Deborah Emm Other .
SOUTHEAST [

Represents a supstantlal ris< ol paysical harm to himself as manifested'by
evidence of threats of, or attempts at, suicide, or serious self-inflicted
bodily harm;

Represents a substantial risk of physical harm to others as manifested by
evidence of recent homicidal or other violent behavior or evidence of recent
threats that place another in reasonable fear of violent behavior and serious
physical harm;

r—-w pr————

Represents a substantial and immediate risk of physical impairment or injury
to himself as manifested by evidence that he is unable to provide for, and is
not providing for his basic physical needs because of his mental illness and
that appropriate provision for such needs cannot be made immediately available
in the community, or; .

v*Would benefit from treatment inm a hospital for his mental illness and is in
need of such"treatment as manifested by evidence of behavior that creates a L
grave and imminent risk to substantial rights of others or himself.

Refered to this Court of the day of 19

eputy Clerk

A-24




| FRANKLIN COUNTY COURT OF COMMON PLLAS, PROBATE DIVISICHN

In the Matter of

L.

Case No.

'Allcged Mentally (Ill)(hetarded)

RIGHTS OF AN INVOLUNTARILY DETAINED PERSON

lYou have the RIGHT to:

(1) Make immediately a reasonable number of telephone calls
or use other reasonable means to contact an attorney, a
physician, a licensed clinical psychologist, or to

. contact some other person or persons to secure repre-
sentation by counsel, or to obtain medical or psycho-
logical assistance, and be provided assistance ia making
calls if such assistance is needed and requested;

(2) Retain counsel and have independernt ekpért evaluation
of his mental condition and, if he is unable to obtain
. an attorney, be represented by Court-appointed counsel

~ and have independent expert evaluation of his mental
' condition at public expense; »

(3) Have a hearing; upon request, to determine whether or
: .not there is probable cause to believe he is a mentally

{il)l)(retarded) person subject to hospitalization by
Court order.

. AFFIDAVITS OF PRESENTATION OF RIGHTS

" On the day of - 19

]

, I read and served
copy of RIGHTS OF AN INVOLUNTARILY DETAINED PERSOY to

N _ immediately upon taking said person into custody.

Deputy Sheriif Bailifi

g
c oY

. A-25
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
PROBATE DIVISION

In the Matter of

Case No.

Alleged Mentally (ILL) (Retarded)

SELECTION OF CCUNSEL, INDEPENDENT EXPERT
AND PERSON TO RECEIVE NOTICE

I, the undersigned person hereby select in this matter:

whose address is

act as my counsel; whose address

to act as my independent expert, and

whose address is

to

as a person tc receive notice.

A W W

i

Alscn, that if the above parties fail to appear or consent timely in
the above mentioned matter, that the Court shall appoint competent persons

to act on my behalf in those capacities.

This day of 19 » I served the within selecticn
form by handing it personally to said patient, who thereupon made the

selections above indicated.

Bailiff Deputy Sheriff

Fee -

A-26
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IN ACCORDANCE WITH
TIFICATION OF PATIENT'S RIGHTS - INVOLUNTARY 512208 OR.C.

Z
O

2

R INVOLUNTARY PATIENTS ONLY

have been informed and provided with a written stmatement of the following

(Patient’s name)

lad
"
b4

To immediately make a reasonable number of telephone calls, or to use other reasonable means to contact an
attomey, a physician, a licensed clinical psychoiogist, or to request some other person(s) to secure representation
by counsel, or to obtain medical or psychological assistance.

To retain counsel and to have independent expert evaluation of my medical condition, and if unabie to cbtain an
attorney, be represented by a court-appointed counsel and have independent expert evaluation of my mental
condition at public expense. ‘

To have a hearing to determine whether or not there is probable cause to believe that | am a mentally iil person
subject to hospitalization by court order,

N

- e .

w

WENTALLY ILL PERSON SUBJECT TO HOSPITALIZATION BY COURT ORDER means a mentaily ill person who,
because of his illness,

{a) represents a substantial risk of physical harm to himself as manifested by evidence of threats of, or artempts at,
suicide or serious seif-inflicted bedily harm;

{b) represents a substantiai risk of physical harm to others as manifested by evidence of recent homicidal or other
violent behavior or evidence of recent threats that piace another in reasonabie fear of violent behavior and serious
physical harm;

(c) represents a substantial and immediate risk of physical impairment or injury to himself as manifested by evidenge

that he is unable to provide for and is not providing for his basic physical needs because of his mental illness and

that appropriate provision for such needs cannot be made immediately available in the community; or

would benefit from treaument in a hospital for his mental illness and is in need of such treatment as manifestad

by evidence of behavior that c¢reates a grave and imminent risk to substantial rights of others or himself.

a

addition, | have been informed and provided with a written statement of my personal and legal rights as a patient in
haspital.

Patient’s signature
Date

Parent/Guardian’s signature
(if appiicabie) Date

Client Rights Advocate’s signature
Date

Admitting Person’s signature
Date

(continuea on reverss sids)

NOTIFICATION OF PATIENT'S RIGHTS - INVOLUNTARY
: REV. 12/76 MHMR-1030A {=)



NOTIFICATION OF PATIENT'S RIGHTS - INVOLUNTARY

Norifications which were unsuccessful due 0 the patient’s condition were attempted at the foilowing times:

1st Artempt Date

Client Rights Advocate

2nd Attempt Date

Client Rights Advocate

3rd Attempt Date

Client Rights Advocate

4th Attempt Date

ClientRights Advccate

I understand the explanation of my personal and legal rignts as a patient in this facility.

Patient’s signature

Date

Parent/Guardian’s signature

Qate

Client Rights Advocate’s signature

Date

A-28
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I IN THE COURT OF COMMON PLEAS, FRANKLIY COUNTY, OHIO
PROBATE DIVISION

.I the Matter of

.l Case No.

. ' CERTIFICATE OF EXAMINATION

%ON 'S NAME AGE SEX RACE DATE OF BIRTH PLACE Of BIRIH

!ﬁSON'g ADDRESS (STREET, CITY, COUNIY, SIATE, AND ZIP CODE)

The undersigned certifies that he is a licensed
qiathe State of Ohio, and that the following are facts relating to the

mination of the above-named person.

I further certify that I have with care and diligence personally observed
examined the named person on the day of ' in the
r 19 A.D.

ag as a result of such examination, I believe said person is/is not in
ed of

4

as requested by
fegr reasons outlined below.

TE: said person was examined at

fa ]

‘ARKS: Please indicate the condition needing attention and most desirable
ethod of treatment. ‘ :

g

Name

Address
A=-29
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FRANKLIN COUNTY COURT OF CCMMON PLEAS, PROBATE DIVISION

In the Matter of

Case No.

Alleged Mentally (Ill)(Retarded)

REQUEST FOR APPOINTMENT OF INDEPENDENT EXPERT

Whereupon having been appointed as

Counsel to represent the Respondent in this matter, it is requested
that an Independent Expert be appointed to examine the Respondent and

to report his opinion forthwith to Respondent's Counsel.

Counsel for Responcent

A-30




: IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
l PROBATE DIVISION

ITn the Matter of

. Alleged Mehtally (ILL) (RETARDED)

Case No.

JOURNAL ENTRY APPOINTING INDEPENDENT EXPERT & COURT DOCTOR

‘ Upon written reguest of Respondent's Counsel and it appearing tc the .
'Court that Respondent is unable to obtain an Independent Expert or is

indigent, the Court hereby Orders that ' be

appointed as Independent Expert in this matter and that as Independent
'Expert he shall examine the Respondent and report his opinion to
Respondent s Counsel forthwith.

l Furthermore, the Court on it's own motion orders that

l be appointed as Court Doctor in this matter and that
as Court Doctor he shall examine the Respondent and report h:Ls cpinion

'to the Court pursuant to Chaptexr 5122 of the Ohio Revlsed Code.

Richard B. Metcalf
Probate Judge

231




. "
IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
PROBATE DIVISION

In the Matter of

Case No.

Alleged Mentally (I1ll) (Retarded)
JOURNAL ENTRY APPOINTING COUNSEL

Upon the oral application of the above named person, and it
further appearing to the Court that the said person is unable to

cbtain Counsel or is indigent, the Court hereby Orders that

» Attorney at Law, Columbus, Ohio, is appointed

to act as Counsel in this matter. In the event that the above

captioned person is not indigent the Court reserves the'right te

assess costs to said person.

Richard B. Metcalf
Probate -Judge

A-32
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FRANKLIN COUNTY COURT OF COMMON PLEAS, PROBATE DIVISION

In the Matter of
Case No.

Alleged to be Mentally Ill

CONSENT OF COUNSEL, INDEPENDENT EXPERT

I, the undersigned person consent to act as Counsel/Independent

Expert in this matter. I understand that I am retained by

and that compensation will come from him if
I' able to pay. In the event that the above mentioned person is indigent,

I agree to be compensated to the extent permitted by the Court.
ll Date

Attorney at Law lIndependent EXpert

L

A-33



IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
PROBATE DIVISION

In the Matter of

Case No.

Alleged Mentally (Ill) (Retarded)

JOURNAL ENTRY

ORDER._SETTING HEARING AND SERVICE

On the day of .19 ,» an- affidavit alleging

to be Mentallv (T11) (Retarded) subject to

Court ordered hospitalization was f£iled in this Court by -

It is ordered that the hearing on the affidavit be had before this

~ Court at Columbus, Chio, on the day of i9 R

at o'clock .M., and that written notice of said

heatring be given by mail or otherwise to all persons entitled to notice

ﬁnder the law cof the State of Ohio; and this cause is continued.

Richard B. Metcalf
Probate Judge

A-34




IN THE PROBATE COURT OF FRANKLIN COUNTY, OHIO

In the Matter of o Number

ENTRY CONTINUING HEARING

For good cause the hearing of this proceeding is continued to

o'clock M., on the day of

19 .

Judge of the Probate Court

A=35
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IN THE PROBATE COURT COF FRANKLIN COUNTY, OHIO

In the Matter of

Case No.
Alleged to be Mentally Il1l
ENTRY OF CONTINUED COMMITMENT
This matter came to be heard on this day of , 19 upon
the request of - ' for continued commitment in this matter.

The Court finds, from clear and convincing evidence, that the respondent,

(check one or both, whichever is applicable)

is dangerous either to himself or others due
to his mental illness

would benefit from court ordered hospitalization
due to his mental illness

The Court, therefore, orders continued commitment for the respondent at

’ thg least restrictive treatment environment available to
meet the respondent's needs, This commitment shall continue until the respondent requests
and receives a full hearing or until the hospital requests continued commitment and there is
a hearing upon such request as provided for in § 5122.15(h). The respondent may also ﬂe
discharged at any time onn the determination by the héspital’s doctor that he has sufficientl
rgcovered from his mental illness. In no instance shall the respondent be held more than
two (2) years from the date of this hearing without a court hearing upon the appropriateness
of the respondent's continued commitment.
The Court also f£inds that the respondent has been informed of his right to request counse
at any time and that immediately upon Pis requeﬁt the Court will appoint coumsel for him.
Therefore, the Court further orders that the court appointed counmsel in this matter be

relieved of all further responsibility in this matter.

Referee -- Judge

a-36
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‘ FRANKLIN COUNTY COURT OF COMMON PLEAS, PROBATE DIVISION

In the Matter of
Case No.

&leged to be Mentally Il1l

JOURNAL ENTRY
' (ORDER OF HOSPITALIZATION NOT TOQ EXCEED NINETY DAYS)

This day this cause came on further to be heard upon the evidence

‘esented and the Court being satisfied that said

j mentally ill and subject to hospitalization; that he has a legal set-

ement in ' County; that he is likely to injure himself

<. others if allowed to remain at liberty; and that he is a suitable person

for hospitalization not to exceed ninety (90) days at

! e _ the least restrictive
NSERT NAME OF HOSPITAL, AGENVCY, OR INDIVIDUAL

itérnative‘ available and consistant with treatment goals.
' The Court further finds that notice of hearing has been served
' or waived by all perslons entitled to receive notice,

It is ordered that the above-mentioned person be hospitalized for a

"riod not to exceed ninety (90) days in
ermission of said _ : having
(Agency or Individual)

rst been cobtained by the Court; and that copies, under seal, of the

'ndings in this case be transmitted to the Head of the Hospital.

It is further ordered that the aforesaid person be placed in the cus-

t.dy of ' , bpending his removal on this order to

l The Court further finds that the respondent has be_en informed that he
request an attorney at any time in the future and that immediately upon

1!2 request the court will appoint an attorney for him.

l The Court, therefore, ordérs that the court appointed attorney be

relieved of 2ll further responsibility in this matter.

REFEREE ~ PRCBATE JUDGE
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FRANKLIN COUNTY COURT OF COMMON PLEAS, PROBATE DIVISION

In the Matter of
Case No.

Alleged Mentally (Ill)(Retarded)

HEARING ON CONTESTED MATTERS

Date - Nature of Hearing: Mentally (Il11)(Retarded)

Attorney for Respondent

Attorney for Hospital

Other Parties Armstrong and Ckev-Court Revporters N
' Dr. ‘ - Independent Expert
Dr. - Court_ Doctor
DISPOSITION
A-38
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l IN THE PROBATE COURT OF FRANKLIN COUNTY, OIIIO

'In the Matter of

Case No.

' , the undersigned, residing at

APPLICATION TO AUTHORIZE SURGERY

says that he has information to

.believe or has actual knowledge that

.is in need of surgery and is physically mentally unable to
receive information required to enable him to give a fully informed

lintelligent and knowing consent to the following surgical procedure:

' The undersigned further states that said procedures are necessary

to .protect the general health and well-being of
land asks that the Court authorize the ébove procedures.
The undersigned further states that there is no guardian or other
family member available to consent and that he has attached the
‘opinion of the chief medical officer or attending physician and a

"concurring opinion by a licensed physician.

A-39
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FRANKLIN COUNTY COURT OF COMMON PLEAS, PROBATE DIVISION

In the Matter of

Case No.

Alleged Wentally (lll)(Retarded)

JOURNAL ENTRY
ORDER DISMISSAL AND EXPUNGEMENT

This cause came on to be heard this day upon the filing of a

. written affidavit of Mental (Illness)(Retardation), alleging that the

above captioned person is Mentally (Ill)(Retarded) and subject‘to
hospitalization by Court Order. The Court finds that.said person
has.signed a Voluntary Admission, which evidences that there is no
procbable cause to believe the facts as stated in the affidavit of
Meﬁtal (Illness)(Retardation). | ‘

It is therefore ordered that said person is diécﬁarged and this

cause is hérewith dismissed and the recdrd expunged forthwith.

Richard B. Metcal:f
Probate Judge
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IN THE COQURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO

PROBATE DIVISION <::§i>,
In the Matter of '

Case No.

Alleged Mentally (Ill) (Retarded)

FINAL ENTRY OF DISMISSAL !

. This cause came to be heard this day upon an affidavit alleging
.:hat the above captioned person is Mentall I11l) (Retarcded), subject
' ':o hospitalization by judicial order. -
The Court finds that said person has been granted £inal discharge

- . |

. It ié therefor ordered that this case be dismissed.

Richard B.Metecalf
Probate Judge

.
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Clinnt Righits

James A Thodes, Govormo
State of Ohio

Timothy 8. Moritz, M.D., Director
Ohio Depatiment ol Mental VHealth

Navisend haty, 1910

mt am e Gn e G Gy Ee oS I a e A E N W o .

CLIENT

ooy

PLEASE REAp CAREFULLY

Cliient [Rightis
Client [Riglhits
Client Rights

Ohio Department of Mental Health

ADVOCA
_CENTRAL OO PSYCIMATRIC HosrHAL TE
MIS. PAT STIENS

- 2T4-T231 EXT. 2295

MON. THIRU FrY. 8:00 TO 4:30
MAIN HALL HOOM 112

MNS. IRENE McGLELLAND

ADVOCATE ASSISTANT

EXT. 22900

Ns areciplont of services under Yhe direc-
tion of the Ohio Department of Menil
Heatth and Mental Retadiation, you are
auinanteed conin basic rights. e Doepart-
ment wants you to know and understand
yaur rights. Your spouse, noxt-of kin,
geandiam, or pment will atso bo informed of
you vights. I some instancos, one or the
othes may act in your behalf,

This pampidet tists many of those tights to
which you are emtitled, Himited only by
slatuto, rude, or court dociston.  Limitations
must he documented in your treatimdnt
phkn. For more information, your Client
Advocate is available for intergretinion,

Flrst and foremost—you have the right to
bo treated with respect anid dignity!

You havo the right to treatmont. 1haso
vights include, but mve not limited 1o0:

1. the right 10 8 humane psychological
and physieal envhoniment;

2. tha right to adequato treatment in the
lenst restrictive environment appropri-
ate to your necds;

3. the right 10 a current, wiitten, indivi-
dualized treatimenmt plan;

4. tha right to informed participation in
stablishing your treatiment plan;

B. tha right to freedom from restraint or
Isolation unfess 1equired by psychistric
or modical necds;

6. the right to freedom from unnecessary
or excessive medication;

7. the right o periodic information con-
corning your condition ond pnog ass;

B. tha 1ight 10 be informed of any tromt-
ment or therapy, including expoctod
physical and madical consequences;

9. the right 1o havo the oppor tunity to
consult with independont spocialists
and counsel;

10. the right to be informed that st itiza-
tion, any unusually hazirdous tret-

et procedines, and psycho surgery
may only be performed with yorr {ully
informed consent and approval of the
mobite cont;

11, the vight 1o b Informed that il you me
physically ynmabe to receive the infor -
mition tequited for singety o conval.
sive thetapy, or ave rmabbe 1o ande -
stand i1, the information may be provi-
ded 1o yorr guandion who may then
give written consent;

12 the right to he informed it aversive
stimulae iy not he used antess
wiritien eonsent has heen given hy yon
or obtained fronea quandion: amd

13. theright to Ine free from any compnt-
sory medicol or psychiatiic biestiment
i you are heing trested by spititua
moans thiough prayer alooe I aceor
dimce with o recognized retiglous
method of heating,

You have the right 10 notico immedintely
upon lnveluntary dotention and the right
to hoarings. 1hese include the folowving:

1. tho tight 10 have a prolable couse b -
ing conducted whthin Gares court days
trom the day on which you regquested
stich hearing after involuntiny deten:
ton;

2. tha right to have your probabile cinise
hearing continued by the cowt apon
your request, but o no caso shafl the
probable cause hearing be held more

than ton days olter the day on which

you requested the contimanen;

3. the right to a foll hearing within ten
days hom tho probable conse heming,
I you request such heardng;

4. tho right 1o a mandatory hearing be-
tweon the thirtieth and torty-filih day
tay aftor your original ivoluntary do-
fontlon, I you bad no pwolubie cause
hearing or a tull hoaring;

6. tha right 10 1oquest a tal hnaring every
180 days after the axpication of the
fiest ninety-day period while you e

Vi
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APPENDIX B. OHIO STATUTE ANALYSIS
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Analysis Outline. . . . . . . . B=- 3
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II

Section i

Section 2

Section 3

Section 4

Section 5

PREHEARING MATTERS

Initiating a commitment

a. Considerations
i. Means of initiation
ii. Persons who may initiate proceedings
iii. Supporting allegations, petitions, and
attachments
iv. Screening mechanisms
v. Criteria for initiation
b. Variations in statutes and court rules
C. Procedural guidelines
d. Conmentary

Alternatives to and diversions from prehearing detention

a. Considerations
i. Permitted
ii. Options specified
iii. Provision for payment
b. Variations in statutes and court rules
¢. Procedural guidelines
d. Commentary

Authorizing detention

a. Considerations
i. Criteria for detention and required standard of
proot
ii. Authority to order detention
b. Variations in statutes and court rules
C. Procedural guidelines
d. Commentary

Taking respondent into custody

a. Considerations

i. Procedures for taking and holding respondent
in custoay

ii. Notifying respondent of his or her rights
iii. Payment

b. Variations in statutes and court rules

¢. Procedural guidelines

d. Commentary

Prehearing detention

a. Considerations

B~-3



Section 6

Section 7

Section 8§

Section 9

i. Place of detention

ii. Maximum period of prehearing detention
iii. Authority to transfer custody

iv. Provision for payment

Variations in statutes and court rules
Procedural guidelines

Commentary

Notice of detention

a.

b.
C.
d.

Considerations

i. To whom is notice given

ii. By whom

iii. Timing

Variations in statutes and court rules
Procedural guidelines

Commentary

Provision of counsel

a.

D.
c.
dl

fonsiderations

i. Right to counsel

ii. Provision of counsel for indigents - method of
determining indigency

i11. Method and timing of appointment of counsel

iv. Counsel's responsibilities and rights to access

v. Provision for payment

Variations in statutes and court rules

Procedural guidelines

(Commentary

Prehearing examination

a.

.
c.
d.

(Considerations

i. Timing

ii. Examiner number and qualifications

iii. Right to remain silent

iv. Right to independent examination and
social investigation

v. Notification of rights

vi. Required elements of examination

vii., Provision for payment of examiners

Variations in statutes and court rules

Procedural guidelines

Commentary

Prehearing treatment

a'

Considerations

i. Circumstances

ii. Notice of right to refuse
iii. Provision for payment
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section 10

b.
c.
d'

Variations in statutes and court rules
Procedural guidelines
Commentary

Prehearing dismissal or discharge

a.

D.
C.
d.

Considerations

i. Circumstances

ii. Authority

iii. Notification requirements
Variations in statutes and court rules
Procedural guidelines

Commentary
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THE HEARING: ADJUDICATING THE QUESTION UF CUMMITMENT

section 1 Hearing characteristics

a. Considerations
i. Provisions for holding hearings
ii. KRegquesting a hearing (if not mandatory)
iii. Notification requirements
iv. Timing of hearing
v. Place of hearing
vi. Hearing body
b. Variations in statutes and court rules
€. Procedural guidelines
d. Commentary

Section 2 Counsel

a. Considerations
i. Counsel for respondent
ii. Provision for state or county counsel
iii, Private counsel for petitioner or applicant
iv. Role and responsibility of counsel
b. Variations in statutes and court rules
C. Procedural guideiines
d. Commentary

Section 3 Opportunity for voluntary admission

a. Considerations
i. Right to request voluntary admission
ii. Notice of right
iii. Relevance of respondent's competency
iv. Approval procedures and conditions
v. Extraordinary consequences of voluntary admission
b. Variations in statutes and court rules
C. Procedural guidelines
d. Commentary

Section 4 Criteria for involuntary commitment

a. Considerations
i. What must be shown
ii. Specitic conjunctive criteria
i1i. Consideration of less restrictive alternatives
iv. Required standard of proot
b. Variations in statutes and court rules
C. Procedural guidelines
d. Commentary



Section 5

Section 6

Jury trial

a.

D.
C.
d.

Considerations

i, RKignt to trial by jury

ii. Judicial authority to dismiss jury verdict
iii1. Jury procedure requirements

yariations in statutes and court rules
Procedural guidelines

Commentary

Procedural Issues

a.

D.
C.
d.

Considerations

i. Presence of respondent at hearing
ii. Presence of examiners at hearing
iii. Presence of other witnesses

iv. Publiic access to hearings

v. Record of hearing

vi. Continuances

vii. Evidentiary matters

viii. Provision for payment
Variations in statutes and court rules
Procedural guidelines

Commentary
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section |
treatment

Section 2

Section 3

THE HEARING: DETERMINING TREATMENT

Adjudicating the question of respondent's capacity to refuse

Considerations

i. Mandatory part of hearing

ii, Implicit to, but not independent question of
hearing

iii. Independent proceeding

Yariations in statutes and court rules

Procedural guidelines

Commentary

Treatment plan

Considerations

i. Required

ii. Timing of treatment plan

iii. Respondent's right to challenge
Variations in statutes and court rules
Procedural guidelines

Commentary

Commitment or order for care or treatment

a.

b.

c.
d.

Considerations

i. Hospital alternatives specified

ii. Less restrictive alternatives specified

iii. Responsibility to consider treatment options

iv. Judicial authority to mandate admission or
specify treatment

v. Provision for payment

Variations in statutes and court rules

Procedural guidelines

Commentary
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Section 1

Section 2

Section 3

Section 4

POSTHEARING

Notification requirements

a. Considerations
i. Notification of commitment
ii. -Notification of dismissal
ii1., Notification of discharge
D. Variations in statutes and court rules
¢. Procedural guidelines
d. Commentary
Appeal
a. Considerations
i. Who may appeal
ii1. Judicial body receiving appeal
iii. Procedures to initiate appeal
iv. Appeal on record or de novo
v. Right to jury
vi, Timing of appeal
vii. Provisions for release pending appeal
b. Variations in statutes and court rules
€. Procedural guidelines
d. Commentary

Institutional authority and the role of the court

a.

b.
cl
d‘

Considerations
i. Admittance
ii. Treatment

iii. Periodic progress reports to court

" jv. Transfer

v. Discharge

Variations in statutes and court rules
Procedural guidelines

Commentary

Patient's rights

a.

c.
d.

Considerations

i. Right to treatment

ii. Right to refuse treatment

iii. Right to seek release

iv. Patient's rights and civil rights
v. Specific provisions

vi. Patient advocacy systems
Variations in statutes and court rules
Procedural guidelines

Commentary
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Section 5

Retention or recertification

a.

Considerations

i. Periods of commitment

ii. Process for extending commitment

iii. Special procedures for retention or
recertification hearings

yariations in statutes and court rules

Procedural guidelines

Commentary
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OHIO STATUTE ANALYSIS

Prehearing Matters

Section 1 Initiating a commitment

1.1 Means of initiation

Emergency procedure. 5122.10.
Judicial procedure. 2945.38, 2945.40, 5122.11-5122.15.

1.2 Who may initiate

Emergency

Any psychiatrist, licensed clinical psychologist, licensed physician,
health officer, parole officer, police officer, or sheriff may take a
person into custody, or the chief of the adult parole authority or a
parole or probation officer with the approval of the chief of the
authority may take parolee, probationer, or furloughee into custody and
may immediately transport him to a hospital. 5122.10.

Judicial

Any person may file affidavit (affidavit based on either reliable
information or actual knowledge, whichever is determined to be proper by
the court). 5122.11.

1.3 Supporting allegations, petitions, and attachments

Emergency'

Initiating person has reason to believe that the person is a mentally i1l
person subject to nospitalization and represents a substantial risk of
physical harm to himself or others if allowed to remain at liberty
pending examination. 5122.10.

A written statement shall be given to the hospital by the transporting
agent stating the circumstances under which such person was taken into
custody and the reasons for the agent's belief. Statement shall be made
available to the respondent or his or her attorney on request. 5122.10.

Judicial

The affidavit shall contain an allegation setting forth the specific
category or categories of the Revised Code upon which the jurisdiction of
the court is based and a statement of alleged facts sufficient to
indicate probable cause to believe that the person is a mentally i1l
person subject to hospitalization by court order. The affidavit may be

B-15



accompanied, or the court may require that such affidavit be accompanied,
by a certificate of a psychiatrist, or a certificate signed by a licensed
clinical psychologist and a certificate signed by & licensed physician
stating that he or she has examined the person and is of the opinion that
the person is a mentally 111 person subject to hospitalization by court
order, or shall be accompanied by a written statement by the affiant,
under oath, that the person has refused to submit to an examination by a
psychiatrist, or by a licensed clinical psychologist and licensed
physician. 5122.11.

1.4 Screening mechanisms

Emergency

Respondent examined within 24 hours by the hospital staff; admitted on
unclassified status if necessary. 5122.10.

Judicial
Upon receipt of the affidavit the court may order an investigation by a
social worker or other investigator. Written report covers availability

of appropriate treatment alternatives. 5122.13. Order of temporary
detention only if judge (or referee) has probable cause. 5122.11.

1.5 Criteria for initiation

Bnergencz

Reasqn to believe respondent is a "mentally i11 person subject to
hostha11zation by court order" and represents a substantial risk of
physical harm to himself or others if allowed to remain at liperty
pending examination. 5122.10.

Judicial

Probable cause to believe respondent is a "mentally i11 person subject to
hospitalization by court order®. 5122.11.

Section 2 Alternatives to and diversions from prehearing detenticon

2.1 Permitted

Emergency
Head of hospital may admit as a voluntary patient. 5122.10.
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Judicial

Respondent under custody order may be detained for not more than
forty-eight hours in his or nher home, a licensed rest or nursing home, a
licensed or unlicensed hospital, a mental health c¢linical facility, or a
county home but he or she shall not be detained in a nonmedical facility
used for detention of persons charged with or convicted of penal offenses
unless the court finds that a less restrictive alternative cannot be made
available. 5122.17.

2.2 Options specified

Al

See 2.1, above.

2.3 Provision for payment

Al

See Section 4.3 below. The rate to be charged for pre-admission care,
after-care, day-care or routine consultation and treatment services shall
be based upon the ability of the patient or his other liable relatives to
pay. When it is determined by the Department that a charge shall be
made, such charge shall be computed according to income or other assets,
and the needs of others who are dependent on such income and other assets
for support. 5121.04(B)(9), 5121.04(8)(2).

Section 3 Authorizing detention

3.1 Criteria for detention and required standard of proof

Emergency and Judicial

Same as Section 1.5, above, Criteria for Initiation.
3.2 Authority to order detention

Emergencg

Same as Section 1.2, above, Who May Initiate.

Judicial

Judge of probate court or referee who is an attorney at law apointed by
the court. 5122.11.
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Section 4 Taking respondent into custody

4.1 Procedures for taking respondent into custody

Emergency

Any psychiatrist, licensed clinical psychologist, licensed pnhysician,
health officer, parole officer, police officer, or sheriff may take a
person into custody, or the chief of the adult parole authority or a
parole or probation officer with the approval of the chief of the
authority may take a parolee, probationer, or furloughee into custody and
may immediately transport him to a hospital. 5122.10.

Every reasonable and appropriate effort shall be made to take persons
into custody in the least conspicuous manner possible. 5122.10.

Judicial

Temporary order of detention directs any health or police officer or
sheriff to take respondent into custody and transport such person to a
hospital (or other place - see 2.1, above). 5122.11.

4.2 Notifying respondent of his or her rignts
At

Any person who is involuntarily detained in a hospital or is otherwise in
custody under this chapter shall, immediately upon being taken into
custody, be informed and provided with a written statement that he may:

(1) Make immediately a reasonable number of telephone calls or use
other reasonable means to contact an attaorney, a physician, a licensed
clinical psychologist, or to contact some other person or persons to
secure representation by counsel, or to obtain medical or psychological
assistance, and be provided ass1stance in making calls if such assistance
is needed and requested;

(2) Retain counsel and have independent expert evaluation of his
mental condition and, if he is unable to obtain an attorney or
independent expert evaluation, be represented by court-appointed counsel
or have independent expert evaluat1on of his mental condition, or both,
at public expense if he is indigent;

(3} Have a hearing, upon request, to determine whether or not there
is probable cause to believe he is a mentally i11 person subject to
hospitalization by court order.

5122.05.
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Respondent nas right to be notified of rignhts under the law (listed in
Posthearing, Section 4.1) within 24 nours of admission. 5122.27.

Right to a written list of all rights enumerated in this chapter, read
and explained if respondent unable to read. 5122.29(A).

4.3 Payment

Emergency and Judicial

Costs and expenses of all proceedings held under this chapter shall be
paid as follows:

(1) To police and healtnh officers, other than sheriffs or their
deputies, the same fee allowed to constables to be paid upon the approval
of the probate judge.

(2) To a person other than the sheriff or his deputies for taking a
mentally 111 person to a hospital or removing one therefrom, the actual
necessary expense incurred, specifically itemized and verified by his
oath and approved by the probate judge;

(3) To assistants who convey mentally i1l persons to the hospital
when authorized by the probate judge, a fee set by the probate court,
provided such assistants are not drawing a salary from the state or any
political subdivision thereof, and their actual necessary expense
incurred, provided that such expenses are specifically itemized and
verified by their ocath and approved by the probate judge.

Such fees and expenses, together with all costs in the probate

division shall be certified to the state and paid by the state out of the
state treasury.

5122.43.

Section 5 Prehearing detention

5.1 Place of detention

Emergency

Generally, respondent is transported to a licensed mental health hospital
or mental health clinical facility. 5122.10, 5122.01(F),(H), 5119.20.
Respondent may be transported to a general hospital not licensed by the
Cepartment of Mental Health where he may be held for twenty-four hours
after which he must be transferred to a hospital licensed by the
Oepartment of Mental Health. 5122.10.

Judicial

A hospital (5122.11); pending his removal to a hospital, a person taken
into custody or ordered to be hospitalized pursuant to the Revised Code
may be detained for not more than forty-eight hours in his home, a
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licensed rest or nursing home, a licensed or unlicensed hospital, a
mental health clinical facility, or a county home but ne shall not be
datained in a nonmedical facility used for detention of persons charged
with or convicted of penal offenses unless the court finds that a less
restrictive alternative cannot be made available, 5122.17.

5.2 Maximum period of pre-hearing detention

Emergency

If after 3 days, respondent is not admitted as a voluntary patient, an
affidavit has not been filed by the head of the hospital, and the court
has not otherwise issued a temporary order of detention, the head of the
hospital snall discharge the person unless the person has been sentenced
to the department of renabilitation and correction and has not been
released from his sentence, in which case the person shall be returned to
that department. 5722.10.

Judicial

Respondent (or other) may request a probable cause hearing, to be held
within 3 days of the request. 5122.141(B). Respondent or his counsel
may request a full hearing, to be held as soon as possible within 10 days
from the probable cause hearing. 5122.141(H). Unless the respondent has
been discharged, a mandatory full hearing shall be held between the 30th
and 45th day after the original involuntary detention of any respondent
who has had no probable cause hearing, or who failed to request a full
hearing, or whose full hearing was not held because continuance was
ordered. 5122.141(H).

5.3 Authority to transfer custody

Emergency

If a person taken into custody under this section is transported to a
general hospital, the general hospital may admit the person, or provide
care and treatment for the person, or both, but by the end of twenty-four
hours after his arrival at the general hospital, the person shall be
transferred to a mental health hospital. 5122.10.

Also, see Section §5.2,above.

Judicial

Not Specifically Mentioned (Hereinafter, NSM)

5.4 Provisions for payment
ALl

NSM (But see The Hearing Determining Treatment, Section 3.5).
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Section 6 Notice oT detention

1.1 To whom is notice given
AL

Whenever a person has been involuntarily detained at or admitted to a
hospital or other facility at the request of anyone other than the
person's legal guardian, spouse, or next of kin, the head of the hospital
or other facility in which the person is temporarily detained shall
immediately notify the person's legal guardian, spouse or next of kin,
and counsel, if these persons can be ascertained through exercise of
reasonable diligence. If a person voluntarily remains at or is admitted
to a hospital or other facility, such notification shall not be given
without his consent. The head of the hospital or other facility shall
inform a person voluntarily remaining at or admitted to a hospital or
other facility that he may authorize such notification. 5122.18.

6.2 By whom

Al

Head of hospital or other facility. 5122.18.
6.3 Timing
AL

(See Section 6.1, above.)

Section 7 Provision of counsel

7.1 Right to counsel
AL

The respondent has the right to be represented by counsel of his choice.
5122.15. See Section 4.2, above.

7.2 Provision of counsel for indigents--method of determining
indigency

Al

If the respondent is indigent, court-appointed counsel shall be
provided. 5122.15(A)(4).



*Indigent" means unable without deprivation of satisfaction of basic
needs to provide for the payment of an attorney and other necessary
expenses of legal representation, including expert testimony. 5122.07.

7.3 Method and timing of appointment of counsel
AL

If the respondent is not represented by counsel, is absent from the
hearing, and has not validly waived the right to counsel, the court shall
appoint counsel immediately to represent him at the hearing, reserving
the right to tax costs of appointed counsel to the respondent, unless it
is shown that he is indigent. If the court appoints counsel, or if the
court determines that the evidence relevant to the respondent's absence
does not justify the absence, the court shall continue the case.
5122.15(A)(3).

7.4 Counsel's responsibilities and rights of access
Al

With the consent of the respondent, the following shall be made available
to counsel for the respondent:

(a) All relevant documents, information, and evidence in the custody
or control of the state or prosecutor;

(b) A1l relevant documents, information and evidence in the custody
or control of the hospital in which the respondent is currently held, or
in which he has been held pursuant to this chapter;

(c) All relevant documents, information, and evidence in the custody
or control of any hospital, facility, or person not included in division
(a) or (b) of this section.
5122.15(A)(1).

7.5 Provision for payment
AL

Costs and expenses of all proceedings held under this chapter shall be
paid as follows:

To an attorney appointed by the probate division for an indigent alleged
mentally i1l person pursuant to any section of this chapter, such fees as
are determined by the probate division. When such indigent persons are
before the court all filing and recording fees shall be waived.

Such fees and expenses, together with all costs in the probate division
shall be certified to the state and paid by the state out of the state
treasury.
5122.43.
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Section 8 Prenearing examination

8.1 Timing
AL

Upon receipt of the affidavit the court may order an investigation by a
social worker or otner investigator. 5122.13.

Emergencx

A person transported or transferred to a hospital or mental health
clinical facility under this section shall be examined by the staff of
the hospital or facility within twenty-four hours after his arrival at
the hospital or facility. 5122.10.
Judicial
Immediately after acceptance of an affidavit, the court may appoint where
a certification has been filed, or shall appoint where no such
certification has been filed, at least one psychiatrist, or a licensed
clinical psychologist and a licensed physician to examine the
respondent. 5122.14.

8.2 Examiner number and qualifications
Investigation:

ALl

A social worker or other investigator appointed by the court. 5122.13.

Medical Exam:

Emergency

Staff of the hospital or facility. 5122.10.

Judicial

If a certification is filed court may, or if no certification the court
shall appoint at least one psychiatrist, or a licensed clinical

psychologist and a licensed physician. 5122.14. (See Section 1.3,
above, Re: C(Certification)

8.3 Right to remain silent
Al
NSM
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8.4 Right to independent examination and social investigation
Al

The respondent shall be informed that he may have independent expert
evaluation. 5122.15(A)(4).

Any person who is involuntarily detained in a hospital or is otherwise in
custody under this chapter shall, immediately upon being taken into
custody, be informed and provided with a written statement that he may
retain counsel and have independent expert evaluation of his mental
condition and, if he is unable to obtain an attorney or independent
expert evaluation, be represented by court-appointed counsel or have
independent expert evaluation of his mental condition, or both, at public
expense if ne is indigent. 5122.05.

"Independent expert evaluation" means an evaluation conducted by a
licensed clinical psychologist, psychiatrist, or licensed physician who
has been selected by the respondent or his counsel and who consents to
conducting the evaluation. 5122.01(P).

8.5 Notification of rights
Al

See Section 8.4, above.

8.6 Required elements of examination
Al
Medical examination:

The mental condition of the respondent, and his need for custody, care,
or treatment in a mental hospital. 5122.14.

The examination, if possible, shall be held at a hospital or other
medical facility, at the home of the respondent, or at any other suitable
place least likely to have a harmful effect on the respondent's health.
5122.14.

Investigation:

Such investigation shall cover the allegations of the affidavit and other
information relating to whether or not the person named in the affidavit
or statement is a mentally i1l person subject to hospitalization by court
oqderi and the availability of appropriate treatment alternatives.
5122.13.
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8.7 Provision for payment to examiners
All

Costs and expenses of all proceedings held under this chapter shall be
paid as follows:

To physicians acting as expert witnesses and to the expert witnesses
designated by the court, an amount determined by the court.

Such fees and expenses, together with all costs in the probate division
shall be certified to the state and paid by the state out of the state

treasury.
5122.43.

Section 9 Prehearing treatment

9.1 Circumstances

Al

The person may be observed and treated until the probable cause hearing.
If no probable cause hearing is held, the person may be observed and
treated until the full nearing. 5122.11.

9.2 Right to refuse; Notice of right

9.3 Provision for payment

Al

Rate of support determined by adjusted gross annual income and number of
dependents. 5121.04. The depariment shall annualily determine the
apility to pay of a patient or his liable relatives and the amount that
such person or persons shall pay. 5121.03.

Section 10 Prehearing dismissal/discharge

10.1 Circumstances
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Emergency

After the examination, if the nead of the hospital pelieves that the
person is not a mentally i11 person subject to hospitalization by court
order, he shall release or discharge the person immediately unless a
court nas issued a temporary order of detention applicapble to the

person. After the examination, if the head of the hospital pelieves that
the person is a mentally i11 person subject to hospitalization by court
order, he may detain the person for not more than three court days
following the day of the examination and during such period admit the
person as a voluntary patient or file an affidavit. If neither action is
taken and a court has not otherwise issued a temporary order of detention
applicable to the person, the head of the hospital shall discharge the
person at the end of the three-day period unless the person has been
sentenced to the department of rehabilitation and correction and has not
been released from nis sentence, in which case the person shall be
returned to that department. 5122.10.

Judicial

Every person shall be examined by the staff of the hospital or facility
as soon as practicaole after arrival. Such exam shall be held within 24
hours after the time of arrival, and if the head of the hospital fails
after such exam to certify that in his opinion the person is a mentally

i11 person subject to hospitalization by court order, the person shall be
immediately released. 5122.19.

10.2 Authority
Emergency
Head of hospital. §122.10.
Judicial

Head of hospital. 5122.19.

10.3 Notification requirements

Emergencx
NSM
Judicial

NSM
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The Hearing: Adjudicating the Question of Commitment

Section 1 Hearing characteristics

1.1 Provisions for holding hearings

Emergency

No hearing available during 3 day emergency hospitalization. 5122.10.

(NOTE: A respondent who is involuntarily placed in a hospital or
other place shall on request of the respondent, his guardian, the
head of the hospital, or on the court's own motion be afforded a
hearing to determine whether or not there is probable cause to
believe that the respondent is a mentally i1l person subject to
hospitalization by court order. Held within 3 days of request
(unless continued). 5122.141.)

Judicial

Unless the person has been discharged, a mandatory full hearing snall be
held between the thirtieth and forty-fiftn day after the original
involuntary detention of any respondent who has had no probable cause
hearing, or who failed to request a full hearing, or whose full hearing
was not held because continuance was ordered. 5122.141.

AL

Eventual hearing is mandatory, but respondent or counsel may request a

hearing any time between the probable cause and mandatory hearing.
5122.141.

1.3 Notification requirements

Al

After receipt of the affidavit the court shall cause written notice by
mail or otherwise of any hearing as the court directs, to be given to the
following persons:

(A) The respondent;

(B) The respondent's legal guardian, if any, the respondent's
spouse, if any, and the respondent's parents, if the respondent is a
minor, if these persons' addresses are known to the court or can be
obtained through exercise of reasonable diligence;

(C) The person filing such affidavit;

(D) Any one person designated by the respondent; but if such
respondent does not make a selection, the notice snhall be sent to the
adult next of kin other than the person who filed the affidavit if tht
person's address is known to the court or can be obtained through
exercise of reasonable diligence;
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(E) The respondent's counsel;
F

(F) The director or head of the hospital or the respective designee.

Any person entitled to notice under this section with the exception of
the respondent, may waive the notice.

A copy of the affidavit and temporary order of detention shall be served
with the notice to the parties and to respondent's counsel, if counsel
had been appointed or retained.
5122.12.

1.4 Timing of hearing
AL
Unless the person has been discharged, a mandatory full hearing shall be
held between the thirtieth and forth-fifth day after the original
involuntary detention of any respondent who has had no probable cause
hearing, or who failed to request a full hearing, or whose full hearing
was not held because continuance was ordered. 5122.141.

1.5 Place of hearing
Al
May be conducted-in or cut of the county in which the respondent is
held. 5122.15.

1.6 Hearing body
ALl
The hearings shall be conducted by a judge of the probate court or a
referee designated by a judge of the probate court. Any referee
designated under this division shall be an attorney. 5122.15.

A referee appointed by the court may make all orders that a judge may
make, except an order of contempt of court. 5122.15(J).

Section 2 Counsel

2.1 Counsel for respondent
Al

See Prenearing Mattars, Section 7.
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2.2 Provision for state or county counsel
Al
An attorney designated by the Attorney General shall present the case
demonstrating that the respondent is a mentally i11 person subject to
hospitalization by court order. The Attorney General shall offer

evidence of the diagnosis, prognosis, record of treatment, if any, and
less restrictive treatment plans, if any. 5122.15.

2.3 Private counsel for petitioner or applicant

2.4 Role and responsibility of counsel

an

See Prehearing Matters, Section 7.4, and Section 2.2, above.

Section 3 Opportunity for voluntary admission

3.1 Right to request voluntary admission

All
Any person who has been committed under this section, or for whom
proceedings for hospitalization have been commenced may, at any time,

apply for voluntary admission to the hospital, facility, or person to
which he was committed. 5122.15(G).

3.2 Notice of right
AL
NSM

3.3 Relevance of respondent's competency
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3.4 Approval procedures and conditions
AL

Respondent makes written application; may be admitted unless the head of
the hospital finds that nospitalization is inappropriate. 5122.02.

3.5 Extraordinary consequences of voluntary admission

ALl

NSM (For all voluntary patients, whether, or not initially admitted
involuntarily, the head of the hospital may file an affidavit for
involuntary hospitalization and release may be postponed until the
hearing. 5122.03.)

Section 4 Criteria for involuntary commitment

4,1 What must be shown
Al
That the respondent is a "mentally i1l person subject to hospitalization
by court order®, 5122.15.

4.2 Consideration of less restrictive alternatives

Al

If court orders investigation by social worker or other investigator,
r?por$ shall cover the availability of alternative treatment methods.
5 22- 3. "

In determining the place to which, or the person with wnom, the
respondent is to be committed, the court shall consider the diagnosis,
prognosis, and projected treatment plan for the respondent and order the
implementation of the least restrictive alternative available and
consistent with treatment goals. 5122.15(E).

In proceedings under this chapter, the Attorney General shall offer
evidence of less restrictive treatment plans, if any. 5122.15(8)(10).

4.3 Required standard of proof
AL

Clear and convincing. 5122.15(8).
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Section 5 Jury trial

5.1 Is the right to trial by jury provided?

5.2 Judicial authority to dismiss jury verdict?
AL

Not Applicable (Hereinafter, N/A)

5.3 Jury procedure reguirements

AL
N/A
Section 6 Procedural issues
6.1 Presence of respondent at hearing?
AL

The respondent has the right to attend the hearing. 5122.15(A)(2).

The respondent has the right, but shall not be compelled, to testify, and
shall be so advised by the court. 5122.15(A)(12).

6.2 Presence of examiners at hearing?

All

Respondent or his or her counsel has the rignt to subpoena, examine and
cross-examine witnesses. 5122.15(11). The court shall receive only
reliable, competent and material evidence. 5122.15(A)(9). (NOTE:
Examiners may be excused from testifying at the probable cause nearing if
respondent's counsel (or R if not represented by counsel), state's
attorney, and the court agree to excuse. 5122.141(D)(2).)
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If the respondent is in a hospital prior to a probable cause hearing, the
court may accept as evidence the written report of a psychiatrist, or of
a licensed clinical psychologist and a licensed physician, designated by
the head of such hospital as the pre-hearing report and findings.
5122.14.

6.3 Presence of other witnesses
Al

The respondent or his counsel has the right to subpoena witnesses and
documents and to examine and cross-examine witnesses. 5122.15(A)(11).

6.4 Public access to hearings
ALl

The hearing shall be closed to the public, unless counsel for the
respondent, with the permission of the respondent, requests that the
hearing be open to the public.

If the hearing is closed to the public, the court may, for good cause
shown, admit persons having a legitimate interest in the proceedings. If
the respondent, his counsel, the designee of the director or of the head
of the hospital objects to the admission of any person, the court shall
hear the objection and any opposing argument and shall rule upon the
admission of the person to the hearing.

5122.15(A) (5, 6).

6.5 Record of hearing
Al

Upon request of the respondent's counsel, or if the respondent is not
represented by counsel, the court shall make and maintain a full
transcript and record of the proceeding. If the respondent is indigent
and the transcript and record is made, a copy shall be provided to the
respondent upon request and certified to and paid by the state.
5122.15(A)(14), 5122.43.

6.6 Continuances
All
If the court appoints counsel, or if the court determines that the

evidence relevant to the rspndent's absence does not justify the absence,
the court shall continue the case. 5122.15 (A), (8).
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On motion of the respondent or his counsel for good cause shown, or on
the court's own motion the court may order a continuance of the hearing.
5122.15(A)(13).

6.7 Evidentiary rules

Al

The court shall receive only reliable, competent and material evidence.
5122.15(A)(9).

To the extent not inconsistent with this chapter, the Rules of Civil
Procedure are applicable. 5122.15(A)(15).

The investigation report is not admissible as evidence for the purpose of
establishing whether or not the respondent is a mentally i1l person
subject to hospitalizatin by court order, but shall be considered by the

g?urt]in its determination of an appropriate placement (if committad).
22.13.
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The Hearing: Determining Treatment

Section 1 Adjudicating the question of competency to refuse treatment

1.1 Mandatory part of hearing

1.2 Implicit to, but not independent question of, hearing

1.3 Independent proceeding?
AL
Adjudication of incompetence accomplished pursuant to a judicial

proceeding other than a proceeding under sections 5122.11 to 5122.15
(civil commitment sections). 5122.301.

Section 2 Treatment plan

2.1 Required
Al
In determining the place to which, or the person with whom, the
respondent is to be committed, the court shall consider the diagnosis,
prognosis, and projected treatment plan for the respondent. 5122.15(E).
2.2 Timing of treatment plan

Al

In proceedings under this chapter, the Attorney General snhall offer
evidence of the diagnosis, prognosis, record of treatment, if any, and
less restrictive treatment plans, if any. 5122.15(A)(10).
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The person who conducts the investigation shall promptly make a report to
the court, in writing, in open court or in chambers, as directed by the
court, and a full record of the report shall be made by the court.
5122.13.

2.3 Respondent's right to challenge
AL

The respondent or his counsel has the right to subpoena witnesses and
documents and to examine and cross-examine witnesses. 5122.15(A)(11).

Section 3 Commitment or order for care or treatment

3.1 Hospitalization alternatives specified

an

If, upon completion of the hearing the court finds clear and convincing
evidence that the respondent is a mentally ill person subject to

hospitalization by court order, the court shall order the respondent, for
a period not to exceed ninety days to:

(1) A hospital operated by the department of mental health;

(2) A nonpublic hospital;

(3) The veterans' administration or other agency of the United
States government;

(4) A community mental health clinical facility;

(5) Receive private psychiatric or psychological care and treatment;

(6) Any other suitable facility or person consistent with the
diagnosis, prognosis, and treatment needs of the respondent; or

(7) An inpatient unit administered by a community mental health
center licensed by the division of mental health of the department of
mental health and mental retardation.
5122.15(C).

3.2 Less restrictive alternatives specified

Al

See Section 3.1, above.

3.3 Responsibility to consider treatment options

At

Court-appainted medical examiner shall report to the court his or her
findings as to the respondent's need for custody, care, or treatment in a

mental nospital. 5122.14. Social worker or other investigator appointed
by the court. 5722.13. The court. 5122.15(E).
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3.4 Judicial authority to mandate admission or specify treatment

A1l

Commitment to a nonpublic hospital, veterans' administration gr other
agency of the United States government, private psychiatric or
psychological treatment resources, or any other suitable facility or
person shall be conditioned upon the receipt by the court of consent by
such hospital, facility, or person to accept the respondent. 5122.15(D).

Commitment to a community mental health facility or an inpatient unit
administered by a licensed community mental health center shall be
conditioned on the receipt by the court of evidence of available space in
the community mental health clinical facility or inpatient unit
administered by a community mental health center. 5122.15(D).

3.5 Provision for payment

Al

A1l patients of a benevolent institution shall be maintained at the
expense of the state. Their traveling and incidental expenses in
conveying them to the institution shall be paid by the county of
commitment. Upon admission, the patients shall be neatly and comfortably
clothed. Thereafter, the expense of necessary clothing shall be borne by
the responsible relatives or guardian if they are financially abie. If
not furnished, the state shall bear the expense. Any required travelin
expense after admission to the institution shall be borne by the state if
the responsible relatives or guardian are unable to do so. 5121.01.

When any person is committed to an institution under the jurisdiction of
the Department of Mental Health pursuant to judicial proceedings, the
judge ordering such commitment shall:

(A) Make a reliable report on the financial condition of such person
and of each of the relatives of the person who are liable for his
support, as provided in the Revised Code and rules and procedurss agreed
upon by the director of mental health.

(B) Certify to the managing officer of such institution, and the
managing officer shall thereupon enter upon his records the name and

address of any quardian appointed and of any relative liable for such
person's support.

5121.02.

The Department of Mental Health shall investigate the financial condition
of the patients in hospitals and institutions, and those whose care or
treatment is being paid for in a private facility or home under the
department's control and of the relatives liable far the support of such
patients, in order to determine the ability [sic] of any patient or such
relatives for the support of the patient and to provide suitable clothing
as required by the superintendent of the institution. [n all cases, in
determining ability to pay and the amount to be charged, due regard shall
be had for others who may be dependent for support upon such reiatives or
the estate of the patient. 5121.04{A).
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The department of mental health may subpoena witnesses, take testimony
under oath, and examine any public records relating to the income and
other assets of a patient or of a relative liable for such patient’s
support. A1l information, conclusions, and recommendations shall be
submitted to the department by the investigating agent of the
department, The department shall determine the amount of support to be
paid, by whom, and whether clothing shall be furnished by the relatives
or guardian. 5121.05.

The patient, his estate, and the patient's husband or wife are jointly
g?d severally liable for the support of a patient in an institution.
21.06.
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Part V: Posthearing

Section T Notification requirements

1.1 Notification of commitment
Al

The head of the hospital admitting a respondent pursuant to a judicial
proceeding shall, within ten working days, make a report of such
admission to the Department of Mental Health. 5122.15(I).

1.2 Notification of dismissal

All

NSM

1.3 Notification of discharge
Judicial

Head of a nospital shall immediately make a report of the discharge to
the division of mental nealth facilities and services. 5122.21(A). Head

of the hospital shall notify the court that caused the judicial
hospitalization. 5122.21(B).

Section 2 Appeal

2.1 Who may appeal
Al

a) Referee's order - a party. £5122.15(J).

b) Court's order - an order of the court for an initial ninety-day
hospitalization, continued commitments, and rulings on a referee's order
are final orders. 5122.15(K).

NOTE: Although no right of appeal is specifically provided in the mental
health statutes, there is an appeal route from the court of common pleas
to the courts of appeals.
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2.2 Judicial body receiving appeal

a) Referee's order - judge of the probate court. 5122.15(J).
b) Court's order - NSM (see NOTE, Section 2.1, above).

2.3 Procedures to initiate appeal

Al

a) Referee's order - within fourteen days of the making of an order by a
referee, a party may file written objections to the order with the

court. Such objections shall be considered a motion, shall be specific,
and shall state its grounds with particularity. 5122.15(J).

b) Court's order - NSM.

2.4 On record or de novo
Al
a) Referee's order - within ten days of the filing of such objections, a
Jjudge of the court shall hold a hearing on the objections and may hear
and consider any testimony or other evidence relating to the respondent's

mental condition. 5122.15(4J).
b) Court's order - NSM.

2.5 Right to jury

2.6 Timiﬁg of appeal
a) Referee's order - objection within 14 days of referee's order,
hearing in 10 days from filing of objection. 5122.15(J). At the
conclusion of the hearing, the judge may ratify, rescind, or modify the
referee's order. 5122.15(J).
b) Court's order - NSM.

2.7 Provisions for release pending appeal
Al

NSM
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Section 3 Institutional authority and the role of the court

3.1 Admittance
Al

See The Hearing: Determining Treatment, Section 3.4.

3.2 Treatment
AL

During the initial, ninety-day commitment period the hospital, facility,
or person shall examine and treat such individual. 5122.15(F).

No patient shall be subjected to sterilization, any unusually hazardous
treatment procedures, or psycho-surgery until both his informed, knowing,
and intelligent consent and the approval of the court have been obtained.
5122.271(B).

If a patient is physically or mentally unable to receive the information
required for surgery and has no guardian, then the information, the
recommendation of the chief medical officer, and the concurring judgment
of a licensed physician who is not a full-time employee of the state may
be provided to the court in the county in which the hospital is located,
which may approve the surgery. Before approving the surgery, the court
shall notify the legal rights service and shall notify the patient of his
rights to consult with counsel, to have counsel appointed by the court if
he is indigent, and to contest the recommendation of the chief medical
officer. 5122.271(C).

Major aversive interventions shall not be used unless a patient continues
to engage in behavior destructive to himself or others after other forms
of therapy have been attempted. Major aversive interventions may be
applied if approved by the behavior modification committee appointed by
the director of mental health. The director of the legal rignts service
shall be notified of any proposed major aversive intervention prior to
review by the behavior modification committee.

Unless there is substantial risk of physical harm to himself or others,
or a medical emergency, this chapter does not authorize any form of
compulsory medical, psychological, or psychiatric treatment of any
patient who is being treated by spiritual means through prayer alone in
accordance with a recognized religious method of healing without specific
court authorization.

5122.271(g).
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3.3 Periodic progress reports to court
ATL

The head of a public hospital shall immediately report to the department
of mental health the removal, death, escape, discharge, or trial visit of
any patient juaicially hospitalized, or the return of such an escaped or
visiting patient to the department, the probate judge of the county from
which such patient was hospitalized, and the probate judge of the county
of residence of such patient. In case of death, the head of the hospital
shall also notify one or more of the nearest re]at1ves of the deceased
patient, if known to him, by letter, telegram, or telephone. If the
place of residence of such relative is unknown to the head of the
hospital, immediately upon receiving notification the probate judge shall
in the speediest manner possible notify such relatives, if known to him.

The head of a public hospital shall, upon the request of the probate
Judge of the county from which a patient was hospitalized or the probate
Jjudge of the county of residence of such a patient, make a report to the
judge of the condition of any patient under the care, treatment, custody,
or control of the head of the hospital.

5122.23.

3.4 Transfer

The chief of the division of mental health facilities and services or his
designee may transfer, or authorize the transfer of, an involuntary
patient from one public hospital to another, or to a hospital, mental
health clinical facility, or other facility offering treatment or other
services for mental illness, if the chief of the division determines that
it would be consistent with the medical needs of the patient to do so.

If such transfer is made to a private facility it shall be conditioned
upon the consent of such facility.

Before an involuntary patient may be transferred to a more restrictive
setting, the head of the hospital shall file a motion with the court
requesting the court to amend its order of placement. At the patient's
request, the court shall hold a hearing on the motion at which the
g?ziegg has the same rights as at a full hearing.

20 .

3.5 Discharge

The head of a hospital shall as frequently as practicable examine or
cause to be examined every patient and, whenever he determines that the
conditions justifying involuntary hospitalization no longer obtain, shall
discharge the patient not under indictment or conviction for crime and
immediately make a report of the discharge to the division of mental
health facilities and servicas.

|

|
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After a finding that a person is a mentally i11 person subject to
hospitalization by court order, the head of the hospital to which the
persan is ordered or to which the person is transferred may grant a
discharge without the consent or authorization of any court.

Upon discharge the head of the hospital shall notify the court that
caused the judicial hospitalization of the discharge from the hospital.
5122.21.

If an involuntarily committed patient has successfully completed one year
of continuous trial visit, the head of the hospital shall discharge the
patient. 5122.22.

If, at the end of the first ninety-day period or any subsequent period of
continued commitment, there has been no disposition of the case, either
by discharge or voluntary admission, the hospital, facility, or person
shall discharge the patient immediately, unless at least ten days before
the expiration of the period the designee of the attorney generail files.
with the court an application for continued commitment. 5122.15(H).

Section 4 Patient's rights

4.1 Right to treatment
Al

The head of the hospital or his designee shall assure that all patients
hospitalized pursuant to the Revised Code shall:

A) Receive, within twenty days of their admission sufficient
professional care to assure that an evaluation of current status,
differential diagnosis, probable prognosis, and description of the
current treatment plan is stated on the official chart;

B) Have a written treatment plan consistent with the evaluation,
diagnosis, prognosis, and goals which shall be provided, upon request of
the patient or patient's counsel, to the patient's counsel and to any
private physician or licensed clinical psychologist designated by the
patient or his counsel or to the legal rights service;

C) Receive treatment consistent with the treatment plan. The department
of mental health shall set standards for treatment provided to such
patients, consistent wherever possiblie with standards set by the Joint
Commission on Accreditation of Hospitals;

D) Receive periodic reevaluations of the treatment pian by the
professional staff of the hospital at intervals not to exceed ninety days;
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E) Be provided with adequate medical treatment for physical disease or
injury;

F) Receive humane care and treatment, 1nc1ud1ng without limitation, the
following:

: (1) The least restrictive environment consistent with the treatment
pian;

(2) The necessary facilities and personnel required by the treatment

lan;

P (3) A humane psychological and physical environment within the
hospital facilities;

(4) The right to obtain current information concerning his treatment
program and expectations in terms that he can reasonably understand;

(5) Participation in programs designed to afford him substantial
opportunity to acquire skills to facilitate his return to the community;

(6) The right to be free from unnecessary or excessive medication;

(7) Freedom from restraints or isolation unless it is stated in a
written order by the head of the hospital or his designee, or the
patient's individual physician or psychologist in a private or general
hospital.

G) Be notified of their rights under the law within twenty-four hours of
admission, according to rules established by the legal rights service.
5122.27.

4.2 Right to refuse treatment

The chief medical officer, or in a nonpublic hospital, the attending
physician responsible for a patient's care shall provide all information,
including expected physical and medical consegquences, necessary to enable
any patient of a hospital for the mentally i1l to give a fully informed,
intelligent, and knowing consent, the opportunity to consult with
independent specialists and counsel, and the right to refuse consent for
any of the following:

1) Surgery;

2) Convulsive therapy;

3) Major aversive interventions;

4) Sterilization;

5) Any unusually hazardous treatment procedures;
6) Psycho-surgery.

5122.271.

4.3 Right to seek release

Al

Any person detained pursuant to the Revised Code shall be entitled to the
writ of habeas corpus upon proper petition by himself or a friend to any
court generally empowered to issue the writ of habeas corpus in the
county in which he is detained. 5122.30.
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Upon request of a person involuntarily committed under tnis section, or
tne person's counsel, made more than one hundred eighty days after the
person's last full hearing, mandatory or requested, the court shall nhold
a full hearing on the person's continued commitment. 5122.15(H).

4.4 Personal rights and civil rights
Al

No person shall be deprived of any public or private employment solely
because of having been admitted to a hospital or otherwise receiving

services, voluntarily or involuntarily, for a mental iliness or other
mental disability.

Any person admitted to a hospital or otherwise taken into custody,
voluntarily or involuntarily, retains all civil rights not specifically
denied in the Revised Code or removed by an adjudication of incompetence
following a judicial proceeding.

As used in this section, “civil rights" includes, without limitation, the
rights to contract, hold a professional, occupational, or motor vehicle
operator's or chauffeur's license, marry or obtain a divorce, annulment,
or dissolution of marriage, make a will, and sue and be sued.

5122.301.

The department of mental health shall provide and safeguard the following
rights for all patients: A

A) The right to a written list of all rights enumerated in this chapter,
to that person, his legal guardian, and nis counsel. If the person is
unable to read, the 1list shall be read and explained to him.

B) The right at all times to be treated with consideration and respect
for his privacy and dignity, including without limitation, the following:

1) At the time a person is taken into custody for diagnosis,
detention, or treatment, the person taking him into custody shall take
reasonable precautions to preserve and safeguard the personal property in
the possession of or on the premises occupied by that person;

2) A person who is committed, voluntarily or involuntarily, shall
be given reasonable protection from assault or battery by any other
person.

C) The rignht to communicate freely with and be visited at reasonable
times by his private counsel or personnel of the legal rights service
and, unless prior court restriction has been obtained, to communicate
freely with and be visited at reasonable times by his personal physician
or psychologist.

D) The right to communicate freely with others, unless specifically
restricted in the patient's treatment plan for clear treatment reasons,
including without limitation the following:

1) To receive visitors at reasonable times;



2) To have reasonable access to telephones to make and receive
confidential calls, including a reasonable numoer of free calls if unable
to pay for them and assistance in calling if requested and needed.

E) The right to have ready access to letter writing materials, including
a reasonable number of stamps without cost if unable to pay for them, and
to mail and receive unopened correspondence and assistance in writing if

requested and needed.

F) The right to the following personal privileges consistent with health
and safety:

1) To wear his own clothes and maintain his own personal effects;

2) To be provided an adequate allowance for or allotment of neat,
clean, and seasonable clothing if unable to provide his own;

3) To maintain his personal appearance according to his own
personal taste, including head and body hair;

4) To keep and use personal possessions, including toilet articles;

5) To have access to individual storage space for his private use;

6) To keep and spend a reasonable sum of his own money for expenses
and small purchases;

7) To receive and possess reading materials without censorship,
except when the materials create a clear and present danger to the safety
of persons in the institutions.

G) The right to reasonable privacy, including both periods of privacy
and places of privacy.

H) The right to free exercise of religious worship within the
institution, including a right to services and sacred texts that are
within the reasonable capacity of the institution to supply, provided
that no patient shall be coerced into engaging in any religious
activities.

1) The right to social interaction with members of either sex, subject
to adequate supervision, unless such social interaction is specificaily
withheld under a patient's written treatment plan.

5122.29.

4.5 Patient advocacy systems

Al

A legal rights service is hereby created and established to protect and
advocate the rights of mentally i11 persons and persons with
developmental disabilities, receive and act upon complaints concerning
institutional and hospital practices, conditions of institutions for the
mentally retarded and hospitals for the mentally 11, and to assure that
all persons detained, hospitalized, discharged, or institutionalized, and
all persons whose detention, hospitalization, discharge, or
institutionalization is sought or has been sought under this chapter are
fully informed of their rignts and adequately represented by counsel in
proceedings under this chapter and in any proceedings to secure the
rights of such persons.

In regard to those persons detained, hospitalized, or institutionalized

under the Revised Code, the legal rights service shall undertake formal
representation only of those persons who are involuntarily detained,
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hospitaliized, or institutionaiized, or who have reguested representation
by the legal rights service.
5123.60.

The administrator of the legal rights service may, when attempts at
administrative resolution prove unsatisfactory, initiate actions in
mandamus and such other legal and equitable remedies as may be necessary
to accomplish the purposes of this chapter. 5123.60(G).

Section § Retention or recertification

5.1 Periods of commitment

Initial 90-day commitment; indefinite recommitments, each for a period
not exceeding two years. 5122.15 (H).

5.2 Process for extending commitment

Al

If, at the end of the first ninety-day period or any subsequent period of
continued commitment, there has been no disposition of the case, either
by discharge or voluntary admission, the hospital, facility, aor person
shall discharge the patient immediately, unliess at least ten days before
the expiration of the period the designee of the attorney general or the
prosecutor files with the court an application for continued commitment.

A copy of the application shall be provided to the respondent's counsel
immediately.

The court shall hold a full hearing on applications for continued
commitment at the expiration of the first ninety-day period and at least
every two years after the expiration of the first ninety-day period.

Hearings following any application for continued commitment are mandatory
and may not be waived.

5122.15(H).

5.3 Special procedures for retention or recertification hearings

The application of the attorney general shall include a written report
containing the diagnosis, prognosis, past treatment, a list of
alternative treatment settings and plans, and identification of the
treatment setting that is the least restrictive consistent witn treatment
needs. 5122.15(H).

Hearings are mandatory and may not be waived. 5122.15 (H).
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INTERVIEW GUIDE

PURPOSE

The ulcimate goal for this research project is to generate
information by which the civil commitment process can be made to function
as well as possible. The purpose of chis data collection is to obrtain
practitioners' opinions, advice, and suggestions abour the civil
commitment process, particularly about the process as it operactes in
their own localizies. OQur staff has become familiar with each scate's
statute and basic commitment process. We know, however, thnat systems do
not always operate exactly as statuces prescribe. Sicuations
occasionally arise zhat are not expliecitly provided for in scatucze.
People who work with a system on a day-to-day basis can explain why
things are done as they are and can offer insights into how a system
night be made to operace most smoothly.

This research is entirely qualitartive, not quanticazive. Our main
purpose 1s not to ask how many, or even how. Our purpose is to ask why,

how well, and how else. Assuming that we are aware of the basic szacurzes

and procedures, questions do not call for descriptions of legal
requiremencs or commirment process events, per se. Descriptions of law
and process are requested only to help explain advantages, disadvancages,

and possible modificacions of a syscem. We seek informazion abouz what
works best and why.

APPROACH

This is ooz a typical research survey. The people with whom we are
speaking have been chosen because they are well informed abour the civil
commitment process. Thus, our sample of interviewees is not a
statistically representative sample; we therefore have no reason to count
what percent of interviewees feel ome way or the other. Our job in this
research is to report on the unique and authoricative insights that these
key people can impart. Because we are looking for what works bestc, the
research has not been designed to show validly what is average or cypical.

The questions in this data collecrtion guide are open—ended. Multipie
choice types of questions have been avoided so chac incerviewees will be
free to formulate cheir own opinions rather tnan having ctheir choughcs
slotted into predecermined catsgories by the rasearchers. The only
exceptions to this are the few backzround quescions about each
interviewee. Using these questions, we hope =0 group the lnzerviewees
into a small pumber of predetermined categories zo help us underscand aow
differenc types of people view different issues.



ORGANIZATON

This data collection guide is a complete sat of all tne questions
that are to be investigated. People will be interviewed individually and
in homogeneous groups. Some of the questions also will be answered by
project staff on the basis of their own empirical observations. Projecc
staff have a separate observation guide to help them note important
events and to key the observation information to appropriace quescions in
this data guide.

The interview covers many topics. The complete data collection flows
in a more-or-less chromolgical order, as events occur during a typical
commitment process. The questions unavoidably overlap each other to some
degree, but repititcion was minimized as much as possible.

All the questions are coded according to the types of people whoau we
expect will be able to give us the desired informacicn. The codes and
their meanings are these:

Judges, magistrates, special justices, and so on;

Clerks and other court personnel;

Law enforcement officers, probation officers, and so on;

Attorneys and patients' rights advocaces;

Psychiacrists, psychologists, social workers, and so on;

Respondent, petitioner, family wmembers and other lay
individuals;

0 Direct observation.

P EU VI i i o I

Because of the length of the data collection guide, every question
will not be asked of every interviewee. We will select a subsez of
questions to preseat in each interview, trying to optimize the match of
peoples' areas of kmowledge with the questions asked. Everyone will be
inviced, however, to discuss any aspect of the commitmentc process with
which they are familiar or about which they have particular opinions or
suggestions. .

ADMINISTRATION

Whenever possible, the daza colleccion guide will be senz to
inrerviewees prior to the aczual interview. This will give people a
chance to consider the issues chat are to be raised, collect their
cthoughts, and prepare their answers in advance, if they wish.

Questions in the daza collection guide are in normal ctype. Text

printed entirely ia capicals, LIXE TEIS, is mean: as iastruczion o
incerviewers.
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Remember that this is only a data collection guide, nort a dicrtum.
Precise language in the questions is not importanc, and neither is the
order in which questions are covered. The guide is simply a reminder to
important issues and ideas that need to be discussed. More concern is 2o
be given to understanding the answers than to wricing them down
thoroughly or verbatim. Immediately following an interview, interviewers
will go back through their noces to write answers fully and in proper
senctences and to be sure that there are no "loose ends.” If necessary,
telephone calls will be made to review particular commenzs or zo check
the exact meaning of unclear answers.

In this vein, che data guide is writcen is conversazional scyle. We
expect the inrerviews to be conducted as free-flowing discussions. The

iaformacion will be condensed and cast into the "King's English” during
the analysis phase.

Finally, we do not necessarily expect answers to every question that
is asked. We recognize that people have concerns and expertise in some
areas and not in ochers. If interviewees do not wish to answer a

particular question, the question can be skipped and cthe interview can
progress to the next topic.

CONFIDENTIALITY

A complete statement regarding confidenziazlity accompanies each da:za
collection form and is to be reviewed prior co every incerview. The mosc
important point of that statement is repeated briefly here. Thac is,
responses to this datca collection effort (or staff observacions) never
will be reported with reference by name to any parcticular iandividual.
Anonymity of private individuals will be maincained absoluzely. The
anonymity of public officials will be maincained to the exzenc that is
possible; it is acknowledged that because of cheir posicions and special
information, it may not always be possible tco preseac informacion
reported by public officials in a manner that would make iz impossibdle
for knowledgeable people to determine chaz these officials were the
source of the information.
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STATEMENT OF CONFIDENTIALITY aAND PRCJECT ETHICS

Protecting Confidentiality

The raports that result from the information collected by iaterviews
and observations will not identify individuals by name. Any informatioun

that reasonably could be expected to identify a private person will be
deletad or disguised.

A list of public persons interviewed and che organization each
repregsented will be included in the final report. In the report, where
it is appropriate or necessary to identify comments or suggestions with
an organization or person, gemeric descriptions will be used -~ e.g.,
out—patient treatment personnel, attorneys, advocates, in-patient
treatment personnel.

It 1Is possible that persons knowledgeable about che mental health or
legal communities could identify organizations and public persouas
representing them as sources of certain reported statements. We will
make every reasonable effort to use multiple sources of information in

order to reduce the probability of revealing the identicy of particular
public persons.

Information in our files will generally be deidentified. Perscaal
identifiers will be attached to file materials only when necessary for
some valid and important research purpose. We will keep all persomally
identifiable information in lockad file cabinets. All remaining personal
identifiers will be deletad or the papers destroyed at the conclusion of
the project. Any requests for information that might identify an
individual will be refused, unless needed for a valid and important
research purpose, and then will be transmitted only after completion of a
formal, written information transfer agreement, which will bind the
receiver of the information, at the least, to the principles of this
Statement of Confidentiality and Project Ethies.

To summarize, we will ensure the complete anonymity of private
persons (patients, ex-patients, and families of same). The

confidentiality of public persons and iastitucions will be protected =o
the maximum extent possible.

Research Ethics

Our staff is guided by three principles of echical obligazions:

1. We are obliged to participancs in proteczing their privacy and
accruately representing their responses;



Statement of Confidentiality and Project Ethices

2. We have a duty to society, in that we do not waste funds on

unnecessary research and that we make public our findings and
recommendations; and

3. We are obligated to science and future researchers in conducting

reliable and valid research, and documenting our methods and findings.
{

Informed Counsent

Prior to beginning any interview or observing any non—-public event
for purpcses of this research, one of the following statements will be
read. Data collection will not occur without the expressed consent of
all interview and observation subjects of this research (or of their
guardians or respensible spokespersons).

This statement will be read prior to beginning any incerview.

We are from the National Center for State Courts. We are
perforning a project to help judges and mental health
professionals understand and improve the process of ordering
involuntary treatment for the mentally 111. We would like to
ask you some questions. We greatly appreciate your help with
this project. But, please understand that you may refuse to
answer any questions that you wish and you may decide to stop
this interview at any time. Also, you may interrupt us to ask
about the project at any time, and we will answer your
questions as fully as we can. OQur project is being done
according to a written statement of confidentiality and
ethics. Your interview statments will be kept entirely
confidential (FOR A PUBLIC OFFICIAL ADD: to the best of our
ability). Coples of information about this project and of our
statement of confidentiality and echics are available for you
to read if you wish. Do you have any questions to ask befors
we begin the interview?

Prior to observing hearing or prehearing activicies, the following
statement will be read to the senior court official in the jurisdicction.
If he or she so directs, it will be read to any other persouns as
necessary or appropriata.

We are from the National Centar for State Courts. We ares
performing a project to help judges and mencal health
professionals understand and iamprove the process of ordering
involuntary treatment for the mentally ill. We would like che
court's permission to obsarve hearings and other prehearing
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Statement of Coniidentiality and Project EZzhies

avents. We will do this with the understanding that anonymity
of persons will be maintained according to the project’s
statement of confidentiality and ethics. At any such time as
any subjects of our observations object to our presance, we
agree to stop such observations immediately unless we raceive
your specific permission to contiue them. Copies of
information about the project and of the statement of
confidenciality and ethics will be available for you and any
other persons to read at any time. We also will read chis
statment to all other persons whom you shall designace, if
any. We greatly appreciate your help with this projectc. Burt,
please understand that you may stop our observations at any
time. Also, you and any other persons may ask questions about
the project at any time, and we will answer your questions as

fully as we can. Do you have any questions before we begin
our observations?

Prior to any observations in or at a treatment facility, the following
statemenc will be read to the facility director or other person with

authority to consent to our project activitas. If he or she so directs,

it will be read to any other persons as necessary and appropriate.

We are from the National Center for Stace Courts. We are
performing a project to help judges and mental healch
professionals understand and improve the process of ordering
treatment for the mentally ill. We would like your permission
to observe this facility and any examinations or treactment
activities that are occurring, which are relevant to our

work. We will do this with the understanding that ancaymicty
of persons will be maintained according to the project's
statement of confidentiality and echics. At any such time as
any subjects of our observations object to our presence, we
agree to stop such observations immediarely unless we raceive
your specifie permission to contiue them. Copies of
information about the project and of the stacement of
confidentiality and ethies will be available for you and any
other persons to read at any time. We also will read this
statment to all other persons whom you shall designace, if
any. We greatly appreciate your help with this project. Burt,
please understand that you may stop our observations at aay
time. Also, you and any other persons may ask questions abou:
the project at any time, and we will answer your questions as

fully as we can. Do you have any questiouns before we degin
our observations?
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Involuntary Civil Commitment
Master Data Guide

CHECX ONE

Interviewer

Observer

Date City

Place

Subject of data collection. FILL APPLICABLE BLANKS

Individual interview:

Name

Title or Position

QObservation:

Re Case

Event

Group iaterview: LIST NAME/TITLE OR POSITION
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PROVIDE THIS INFORMATION FOR ALL SINGLE-PERSON INTERVIEWS. OTHERWISE,
SKIP TO PAGE 4.

Before talking with you about specific issues, 1 would like to get some
information about your familiarity with the commitment process and your
general feelings about it.

I-1 How many years of experience have you had working in any capacity
with the civil commitment of the mentally 111?

I-2 How would you describe your familiarity with the civil commitmentc
statutes in this state? READ LIST OF ALTERNATIVES AND CHECK ONE
BELOW.

I-3 How would you describe your familiarity with the civil commitmentc
system and procedures in this state? READ LIST AND CHECK ONE

I-2 I-3
Statutes Procedures

Not at all familiar

Have partial or slight familiarity
Know well or know most

Koow thoroughly or are expert

NOW DO THE INTERVIEW, BUT RETURN TC THE FOLLOWING TWO QUESTIONS AT THE
VERY END. .

For my final few minutes with you, I'm going to ask a couple of questions
to help me summarize the way you perceive the civil commitment system ia
general.

I-4 I am going to read three statements about this state's present civil
commitment system. Please indicate which statement you would most
closely agree with. READ ALL AND CHECK ONE

This state's system makes it too hard to get a person in for
mental health treatment or to protect other people from the
dangerous mentally 11l1.

This staze's system makes it too easy to get a person ianco
treatment who may not really need ic.

This system strikes a good balance between the lateres:ts of

commitcing a person to treatment and protacting the person's
wish not to be treated involuncarily.
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I-5 Similarly, I am going to read three statements about trands ia your

state's laws and procedures.

Which one most closely reflects your

feelings? READ ALL AND CHECX ONE

This system seems to be
committed to treatment,

This system seems to be
comnittad to treatment.

This system seems to be

changing to make it harder to get people
changing cto make it easier to get people

pratty stable in this regard.
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Prehearing Secticn

I would like to begin by discussing the way commitment
proceedings get started. Considering the people who =an
initiate the process, the actions they must take to bring
their complaint to the attention of the authorizies, and
any prepetition screening that is done...

What do you think are the advantages of this system?
What are the disadvantages?
What changes would you suggest, and why?

Do petitions and certifications usually coatain all the
information required in them by statute?

" IF NO: Why not? What is lacking?

ALL: What other information ought to be provided, and why?

As we understand the statute in your state, in order to
initiate commitment, it is necessary to assert that
respondent is mearcally 111, and/or .

Is this correct?

What else is required?

Are these requirements typically met in iniciacing
commitments?

IF NOT: Why not?

In your opiniom, how should these raquirements be
altared?

In some places, people have worked out ways to get help for
respondents before any formal hearing takes place. This
can be a method for getting help without a formal
coumitment tO treatment, or a4 way of avoiding the need to
take the case through a formal hearing.

Are there any ways to do this type of prehearing diversion
here?

IF YES: What are they, and how well do they work?

aLL: Can you suggest some prehearing diversions or

screening procedures that ara not usad nere aow, buc
could be?

C-15



JL II-5 a.
AP
b.
J L II-7 a.
A
b.
Ce
AP
b.
e
J II-9
AP
ae
be
Coe
d.
J II-10 a.
AP

Once a commitment process is begun, what circumstances

or conditions must exist to justify taking a respondentc into
custody?

What changes, if any, would you suggest in tnis regard,
and why?

Is there any way to avoid holding a respondent ia custody
prior to an examination or prior to a hearing?

IF NO: I3 thers any reason why this can't be done?

IF YES: How and when does this occur?

How, exactly, is a respondent picked up or taken iaco
custody when a commitment is initiated against him or her?

What are the strong points of this process?

What are the weak poincs?

We know that states differ in their practices wich regard

to where they hold respondents prior to an examinaction or

hearing. As examples, some states use hospitals or loecal

clinics exclusively, while other states allow people to be
held in jails or to remain at liberty ia their houmes.

What facilicles are used here to hold respecadencs most
frequencly?

What are the advantages to using these?
What are the disadvantages?
What other facilities might be used, and what advanzages

would they offer?

How long are respoundents typically held in custody prior
to receiving a hearing? ©PROBE FOR ANY COMMENTS ON TIME.
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II-13 a.

ASK TEIS QUESTION ONLY IF ANSWER IS NOT ALREADY OBVIQUS FROM
EARLIER QUESTIONS. Do you feel that prehearing detention
practices in this system unnecessarily restrict respondent's
right to liberty? Why?

Do you feel these practices adequately procect society from
dangerous mentally 1ill people? Why?

Do you feel these practices are adequate to protect people
who might be dangerous to themselves? Why?

Do you feel that the prehearing detention practices
adequately meet the immediate treatment needs of the
hospitalized person?

What changes or procedures can you suggest to improve these
practices?
Let's talk a bit about mental health examinations.

How many examinations do respondents typically receive prior
to a commitment for treatment, and when do they occur?

Who does the examinations?

What information does an examiner usually have about the
respondent prior to the examinatiom?

Does the examination process present any special
considerations in this jurisdiction with respect to the
examiner and the raspondent in their relationships as a
doctor and patient?

IF YES: How are these considerations dealt with and
what are the effects?

ALL: Is this a particular problem at time of

recertification?

Do examination reports usually coacain all che information
requirad by law?

What, if any, information is not contained in examination
reports that you think should be included? Why would 1tz
be helpful to include this informationm?
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How frequently does a respondent assert or pursue a righc
to remain silent during an examination?

Is every patient informed of the likely consequences of the
examination, and of the righc to remain silent, if thera

is one?

IF YES3: How and when 1is this done?

ALL: What effect does this have on the examination?

How frequently do respondents request an independent
examination?

IF EVER: When an independent examination is requested, does

it seem to make a significant difference to the proceedings?
IF YES: How?

IF NEVER: Do you feel that independent examinatioas should

be dozme? 1IF YES: Why?

The next few questions will be addressed to the matzar of
respondent's attorney. These questions will be relaced zo
the entire commitment process, not just the prahearing
stage.

Are all respondents represented by counsel?

IF NQT: Why are some not reprasanted?

ALL: How is indigency determined?

What method is used for the appointment of counsel?

What qualifications are required for appointed atcormeys?

What do you see as the proper role of counsel for the
respondent?

Do actormeys tend to advocata strongly for the respondenz's
liberty interests in all cases, or is this true only when
the attorney feels this is in the respondenz’'s best
lnteragts?

Do you think this should be changed, and why?
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Do you feel that most attorneys are sufficiently preparad
in their roles as counsel for respondent?

IF NOT: What more should they be doing?

ALL: What kinds of incentives or disincentives exist for
counsel to be thorough?

ALL: Do you think this should be changed, and why?
Do respondents frequently reject the assistance of
appointed counsel?

IF YES: How is this handled by the court?

Are there ways in which this can be handled better?

How frequently will attorneys challenge an examiner's
credentials or conclusiouns?

'How frequently will attormeys object to testimony or

admissibility of evidence at hearing?

Do attorneys ever insist on psychiatrists using lay
language?

What is the effect whenever any of these actiouns is dome?
Do attorneys have prompt and sufficient access to all
information they need for respondent's case?

IF NOT: What more do they need, and how can it be
provided to them?

ALL: Do attorneys make use of all the necessary information

relating to the respondent that they have access to?

IF NO: What izportant informationm might counsel be
missing, and what can be done to correct this?
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Under what circumstances, if aay, do respondents receive
treatnent prior to a formal disposition hearing?

What types of treatment usually are given?

Are raspondents ever medicated when they are brought to
the hearing? 1F YES, ASK: 1Is this communicated to the
court?

IF YES: What problems or advantages does this creata?
ALL: What changes would you suggesz?

Do respondents ever assert a right to refuse treatment
prior to disposition?

IF YES: What happens when respondent does so?

ALL: What changes would you suggest in your system with

regard to respondent's righr to refuse prehearing treatment
and why?

Under what circumstances might a case be dismissed or a
respondent be discharged prior to a hearing?

1f a respondent is discharged from the custody of a mental
health facility prior to a hearing, is the case
aurtomatically dismissed, or might a hearing be held anyway?

Do you feel that a hearing should be held, even after a
person has been discharged by a mental health faecilicy?

IF YES: Why and in what manner?
When aud how is respondent aotified of his or her righes,
such as the right to counsel, to an independent examination,

and to see copies of the petition and certificaction?

What mora should be dome, if anything, to inform respondents
of theilr righets?

Are there formal procedures for waiver of rigncs?
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Who 1s notified when a respondenc is first taken
into custody? ’

What notifications are made if respondent is discharged or
the case is dismissed?

What procedure is used for giving notices?
What other notificatioms ought to be made?
Ars notifications given that are unnecessary?

What are your practices if a respondent requests that
certain people not be notified?

We are interested in the payment of the costs of prehearing
procedures. Could you tell me who is respomsible for these
costs, who usually pays them, and whether the regulations

regarding payment have any important effects om the way the
following are done:

1. Picking up the respondent

2. Detention

3. Examination

4. Treatmeat ’
S. Emergency hearings

Who is respounsible for administration and collection of
payments?

Before going on to some questions about the hearing itself,
I'd 1like to find out whether you have any comments to make
about the early part of the process, in addition to the
things we already have discussed.

What aspects of initlating an emergency commitment
procedures in your system are especially helpful or

problematic, and what comments or recommeadations would you
make about them?

What comments or recommendations would you care to make
relating to iniciating a commitment by the usual judicial
hearing procedure in which no emergency is involved?

IF APPROPRIATE TO STATE: Would you care to make any
comments about your stare's procedures for iniciaciag a
commitment that does not require judicial raview?

What strengths or weaknesses can you comment on regarding
your system's ability to use comservatorships or

guardianships to get help and treatmeat for the zeantally
1112
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Do you care to comment on this system's procedures for
initiating a commitment proceeding against a person wno

is currently a volunctary patient and who 1s seeking
release?

What particular strengths or weakoesses, if any, does your
system have for initiating a commitment for treatment for
prisoners? )
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The Hearing: A4djudicating Commitment

The questions in this part of the interview will focus on
the hearing, per se. But first, let me ask some questions
about how trsatment might occur without a hearing.
Excluding voluntary admission and treatment in emergency
situations, is it possible for a person in this system to
be committed for treatment without goling through a formal
hearing?

IF YES: How does this happen?

ALL: Do you see any reason why this might be advantageous?
ALL: Would you suggest any changes in this regard?

Does respondent ever have trouble obtaining a prompt
hearing?

IF YES: 'What is the difficulty and how might it be
overcome?

ALL: What period of time do you feel is needed betwzen the
£filing of a petition and holding a hearing?

ALL: What difficulties would arise in holding the hearing

prior to this time?

Where are commitment hearings typically held?

What are the advantages and disadvantages of holding
hearings there?

Would you suggest having the hearings somewhere else?

IF YES: Under what circumstances, and where?

Is the respondent given an opportunity to elect voluntary
admission prior to or during a hearing?

IF YES: Do you favor giving respondent this opportunicy?
Why?

Before permitting a respondent to choose voluntary
admission, does the court consider whecher the respondentc

has the capacity to make treatment decisions?

What changes would you suggest, if aay, in che process of
allowing for election of voluatary admission?
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OQur understanding of your civil commitmentc code is that
a person must be found to be ,

and/or in order to supporT
a comaitment. Is this correctc? 1Is it interpreted this
way io practice?

Are these requirements typically met?

What other factors appear to influence the court's
decisilon?

What specific facts typically are presented to the court to
support these critaria and cthe existence of other factors?

What changes do you think are called for in the legal
ceriteria supporting a commitment for treatment?

Does'your system have a problem with chronically disturbed
people who seem to be regularly im and out of treatment
facilities? IF NO, GO TO III-7.

IF YES: What exactly are the nature and cause of the
problem?

Can you suggest a solution?

How, if at all, does a comsideration of less restcrictive
alcternmatives enter into the hearing? That 1s, how, if a:z

all, does the topic get raised and who preseuts testimouny
in this regard?

(ASK ONLY IF NOT OBVIOUS FROM LAST ANSWER) Does :the courc
dismiss the case if a less restrictive alrernative is
identified?

ALL: Do you feel that adequate attencion is given to less
restrictive treatment alternatives in the hearing?

IF NOT: What more, specifically, should be done?

Do hearings typically include a state's attorney or discricc
attorney?

What is the best role for state’s attorney in a commitment
hearing?

Cc-24

f—-—h‘a—‘-'q‘

- e = W T



o W = mt s g

JC

°ka

°ka

O%La

III-9 a.

111-10a.
b.

III-11la.

b.

III-12a.

b.

I1I-13a.
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How frequently does a hearing include an attorney for the
petitioner?

What advantage or disadvantage is there in having petitioner
represented by counsel?

Under what circumstances are commitment hearings held before
a jury?

What are your feelings about jury hearings in such cases?

Is respondent always prasent at the hearing?

IF NO: Under what circumstances would raspondent not be
there?

ALL: What recommendations would you make about holding the

hearing without respondent being presenc?

Hov.frequencly is a person who examined respondent preseat
to testify at a hearing?

IF NOT ALWAYS: How is examination evidence presented if
the examiner is not present?

ALL: What recommendations would you make about having

examiners present at hearings?

In practice, how strongly does the examiner's testimouy
or evidence influence the court and, in effect, detaramine
the outcome of the hearing?

Should this be differsnc?

IF YES: What can you suggest to change this?

How frequently do psychiactrists and other examiners presenc
a2 neutral assessment of respondent's condition, or how
frequently do they act as advoeatas either for or against
respondent's commitment?

What is the effect of this?

How, if at all, should this be changed?
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What other witnesses (such as petitioner) typically are at
the hearings?

How do you feel about the effects or importance of having
such witnesses at the hearings? BE SURE TO EXPLORE THIS
QUESTION FOR EACH WITNESS MENTIONED IN III-15 a.

Who actually conducts the hearings, a judge or somebody
else?

During a hearing, does the judge [OR OTHER OFFICIAL ACTING
IN THIS CAPACITY] typically take an active part in
directing questions to respondent and witnesses, or

does the judge usually just liscten as the case is presented
by counsel?

Does this geem to be a good way to conduct the hearing?
Why?

IF ANSWER IS NOT ALREADY OBVIOUS, ASK: What would you
recommend ds the best role for a judge in a commitmenc
hearing? '

Are hearings typically open or closed to the publie?

What are the problems or advaatages to the way your courc
system handles this?

Does the courz make a permanenr record of commitment
hearings? IF YES: How?

Is a permanent record useful or necessary? Why?

What additional costs are created by making a permaunent
record, and are the costs justified by the need?

What policies would you recommend for retaiaing or
destroying civil coamitment records? Why?

What policies ought to be followed in sealing the records
and in allowing various parties to have access to these
records? Why?

Under what circumstances are coutinuances granted?

What useful or harmful effects have you noticed as
a result of grazciag continuances?
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Does the cour: apply formal rules of procedure and rules
of evidence to the commitment hearing?
Procedure Evidence

What is your opinion about allowing hearsay testimony?

What is your feeling about allowing information about
previous commitaents as evidence?

Do you care to comment further about your system's practices
regarding procedure, evidence, and testimony?
I have some further questions about notification.

Who 1is given notification of commitment hearings
and at what time?

When, if at all, is respondent notified of the right to
elect voluntary admission?

When, if at all, is respondent notified of the right to a
jury?
What recommendations do you have regarding these or othar

notifications?

What provisions are made for paying costs associated with a
hearing?

Who is responsible?
Who usually pays?

Do the regulations governing payments have any importantc

.effects on the way hearings are conducted?

What changes should be made in this regard?

Who 1s responsible for the administration and collection of
payments? :
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Hearing: Determining Treatment

During commirment hearings, is the question ever raisad of
respondent's capacity to make treatment decisions?

IF YES: Under what circumstances?
ALL: 1Is this question ever raised at a separate hearing?
IF YES: Under what circumstances?

ALL: Would you suggest any changes in practices witn
regard to raising this question?

IF YES: Why and what change?

Is a ruling ou capacity to make treartment decisions
required if a person is to be committed for treamenc?

Is such a ruling required before treatment can be
administered involuntarily after a person has been
committed?

What recommendatioms would you make about the need to rule

on this question prior to commitment and treatmenc? BE

CAREFUL TO GET ANSWERS TO BOTH ASPECTS OF THIS QUISTION, IF
I0U CAN.

How customary is it for treatmenc plans to be presanced a:
hearings? IF NEVER, GO TO LAST PART OF THIS QUESTION

Who presents the plan?

Are treatment plans ever challenged in the hearing?

IF YES: With what effectz?

What recommendations would you care to make about the
presentation of treatment plans during commicment hearings?
Who, if anyome, investigates and reports to the court

about treatment alternatives?

What people or other resources does the judze usually
rely on for informarion about commitment options?

What are the advantages or disadvantages of this?

What changes, i1f any, would you suggesc?
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What hosptialization alternatives are available to the
courts?

In practice, which of these alternatives are utilized?

In ordering hospital treatment, to what extent doas the
court consider hospital resources and conditions?

Are other altermatives needed?

IF YES: Why, and what do you recommend?

Does the court ever commit a respondent to a nonhospital
treatment alternative (such as an outpatient program

or into another person's care and custody)?

IF NO: Why not?

IF YES: What specific altermatives are used?

ALL: What recommendations would you make regarding

comnitment for traatment in a less restrictive,
nonhospital setting?

How does a judge decide which hospital or less resgtrictive
alternative should be chosen in a particular case?

Does the court ever issue an order requiring a respondent
to get a particular type of treatment, or requiring that
treatment must be given for a specified minimum or maximum
time?

What are your feelings about the court issuing such orders?
Is a determination made of liability for payment of

services when treatment is ordered? IF YES, ASK: How?

Does this determination affect the types of services made
available or the procedures £or obtaining services?

What changes need to be made in this regard?
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Posthearing

These questions will concern several issues that become
important after the hearing is completed.

What notifications, if any, are given if a respoundent is
commitred? IF ANY, ASK: How are notices given?

What notifications are given 1f a respondent’s case is
dismissed? 1IF ANY, ASK: How are notices given?

Are these notifications sufficient and useful?

IF NO: What changes would you suggest?

How often does an appeal take place?
Who usually begins this process?

Are respondents adequately informed about their right to
appeal?

What assistance is available to respondents in bringing
appeals?

Is the appeal process easy enough to understand and use?

IF NO TO ¢ OR e, ASK: What changes would you suggest?

If an appeal is brought, how soon is it usually heard?

If an appeal is brought, how does this affect what happens
to the respondent at the treatment facility?

Under what circumstances, if any, can a respondent remain
at liberty following a commitment order and pending appeal?

Should this be changed?

After a person is orderad for treatment, what optioms do
hospitals or alternative treatment facilizies use ia
deciding whether or not to examine or admit for treatmentc?
Does this create any problams?

What benefit comes from their having those optiozs?

What changes would vou suggest?
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If a facilicy admits a patient pursuant to a court order, is
t under any restrictions regarding the type or extent of
treztment it may administer.

IF YES: Wnat are the limitations?

ALL: Do you feel it is wise to place treatment constraints
on a facility? Why?

ALL: What treatment-constraining powers should be exasrcised
by the court (or by statute) in your opinion, and at what
point in the process?

What information, if any, does the treatment facility
provide to the court to inform the court of the patient's
progress?

IF ANY: What is the reason that this information is
provided; that is, i1s it sent because it is required by
statute, it was ordered by the court, or is it provided for
some other reason?

What additional information does the court need, in your
opinlon?

When should such information be provided?

What does the court do with this information?

In your opinion, is the court's oversight of what happens
to a committed parient adequate, too much for the faecility,
or not demanding emough? Why?

What would you recommend?

What, if any, judicial sanctions are available for
ensuring compliance by facilities or respondents wich

court orders regarding traatmenc?

How frequently are such sanctions used, and with what
effact?

What recommendations do you have in this ragard?
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What difficulties arise regarding che traasfer of pactients?

IF ANY: How could these problems be overcome?

Wnat difficulties arise regarding patient discharge?
IF ANY: How could these be overcome?

How far after the hearing is court-appointed counsel
ragponsible to the client? That is, does the
client-actorney relatioanship concinue during appeal
and treatment?

What continuing role do you feel counsel should play

following a commitment order?

Following commitmenc, does a patient have the right to
refuse treatmeant? IF YES, ASK: How is the patient
notified of this righe?

Do you feel a patient should have this righc?

IF YES TO a, ASK: What difficulties does this cause, if
any, and how can they be overcome?

Under what circumstances does a treatment facility obtain
informed comsent prior to administering treatmen:z %o an
involuntarily committed patient?

How does this differ for voluatary patients?

Excluding those who refuse ic, are all patiencts who are
admitted given some form of treatmenc?

IF NO: Why not, and what should be done about this?

In your opinion, are the civil and personal righcs and

safety of committed patients adequately protected?

IF NO: Why not, and what should be domne about this?
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Do patients have access to and use a3 patient advocacy
system to represent their interests?

IF NO: Why not?

IF YES: What makes the system useful to pacients?

ALL: Would you recommend any changes in making aa advocacy
system available? (IF YES) What?

How long are most coummitment periods ordered for?

To the best of your knowledge, how long does the average
patient actually remain in treatmenc?

To the best of your knowledge, are patients typically
treated for a correct amouat of time, given the help that
they require?

Should treatment periods be longer or shorter, ia your
opinion, and why?

In what ways can a patient seek a change in or release from
treatment?

What is the most effective way?

Do you feel that patient's options for seeking change or
release are too easy or too hard? Why?

How often is a writ of habeas corpus used to seek ralease?
What suggestions would you make concerning these avenues for
treatment modiflcation and patient release?

Are the review hearings effective and useful? Why is this?
Do they differ in procedure from original commicment
hearings, and how?

Are patients' commitment periods typically extended or

recertified?

What changes do you feel are necessary ia the process for
recertifying a commitment?
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Qbserver Darce
City Place
Event Re Case

What to observe during PREHEARING PROCESSING

l. Who initiated the ac?ion? (II-1)

2. Where is the action taking place? (II-1)

3. What is being asserted about respondent? (II-3)

4. What documents and other evidence have been filed? (II-3)
5. Bave all the necessary papers been filed? (II-2)

6. Do all filed papers contain all the required information? (II-2,
11I-3, II-14)

7. Is respondent informed of his/her righes? (II-15, 11I-23, 1I-25)

8. What options are counsidered and used for diversion, release,
treatment? (I1I-5, I1I-7, II-9, I1I-22)

9. How and when is counsel appoin:ed?.(ll-l7, 1I1-19, 11-21)

. 10. Is treatment being administered? (II-22, II-23)

11. What notifications are given? (I1I-25, 11-26)

12. Is'respondent held or discharged? (II-24)
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City Place
Eveat Re Case

What to observe during HEARINGS

1. Where is the action taking place? (III-3)

2. Are proper petitions and certificates available to the court? (II-2,
Iv-3)

3. Do all filed papers have all required informaction on them? (1I-2,
1I-14)

4, Are examiners' reports available to the court? (II-2, 1I-14)

S. Do examiners' reports have sufficient and required informacion (II-2,
II1-14, II1I-7, III-12)

6. Who is conducting the hearing? (III-19)

7. What is the role of the person conducting the hearing?
a. Does he/she direct questions? (II1I=16)

8. 1Is respondent's attorney retained or assigned? (I11-17)

9. What are attorney-for-respondent's behaviors?

a. Does he/she appear to know the facts of the case well? (II-9,
1I-21)

b. Does he/she actively challenge examiners' qualificatious
evidence against respondent? (II-18, II-20)

¢. Does he/she seem to have all the necessary informacion about
LRAs? (II-21, IV-4)

10. Is respondent present? (III-11)
11. Is respondent medicated? (II-22)

12. How does the respodent behave? Does his or her behavior seem to
influence the judge's decision?

13. Whac witnesses (including examipers) casctify? (1I-14, II-16)
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14, Is respondent informed of his/her righes? (III-4, III-21)

15. Is respondent given opportunity to elect voluntary admission? (III-4)

16. Are necessary criteria met for commitmentz? (III-5)

17. What rules of evidence and procedure are applied? (III-20)

18. What is examiners' influence at hearing? (III-12, III-13, III-14)

19. Is a treatment plan presentad? (IV-3)

20. Are alterﬁative treatment possibilities discussed? (IV-4, IV-3, IV-6,
Iv-7)

21. Who preseants iaformation on altermative treatment opticas? (IV-3,
V=-4)

22. Is question raised of capacity to make treatment decisions? (I1I-4,
Iv=2)

23. What are the roles of attorney for petitioner and state's accorney?
(11I-8, II11-9)

24. 1Is there a jury? (III-10)

25. Is the publiec present? (III-17)

26. Are continuances granted? (III-19)

Are notifications given? (III-21)

Are provisiouns made for payment? (III-22)
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