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PREFACE 

This report describes involuntary civil commitment in the 
metropolitan area of Columbus, Ohio. The study upon which this report is 
based was part of a larger project undertaken by the Institute on Mental 
Disability and the Law, National Center for State Courts. 
began on January 1, 1981, and lasted for one year. Funding was provided 
by a coalition of private foundations. 
a grant from the John D. and Catherine T. MacArthur Foundation of 
Chicago. 
Columbus Foundation, the New York Community Trust, the Winston-Salem 
Foundation, and the Della Martin Foundation of Los Angeles. 

The project 

The major funding was provided by 

Additional grants were made by the Chicago Community Trust, the 

Two major types of products were to result from this work. The 
first was to be specific to each metropolitan area (i.e., Winston-Salem, 
Chicago, Columbus, New York City, and Los Angeles)). The second would 
build upon what had been learned in those cities, information in the 
literature, and a comparative analysis of state statutes. This second 
product would be, at least in part, a practical guide for judges who are 
involved with civil commitment hearings across the country. 

All the information generated from the project was to be 
pragmatic and utilitarian. Site reports, such as this document, were 
intended to focus primarily on the manner in which a local system of 
involuntary hospitalization functioned. Observations were made of how 
statutory provisions were implemented, where and why practice deviated 
from statute, and what practices were being followed that were beyond what 
had been anticipated by statute. Strengths and weaknesses were analyzed 
and recommendations were made for change and improvement. 

The judges' procedural guide was also to be pragmatically 
oriented, but with a national perspective. 
review of how various states approach the problems of civil commitment 
proceedings, with commentary about which ways seem to be the best. The 
end result was visualized roughly as a set of procedural standards with 
commentary. At this writing, the judges' guide document has not been 
completed and its final form and substance have not been finally 
determined. 

It was to be a comprehensive 

A second major phase of the research project was envisioned for 
1982 and 1983, depending upon the award of funds. During this second 
phase, the Institute on Mental Disability and the Law intends to put the 
practical tools developed in the first phase into the hands of those who 
can use them, demonstrate their utility, refine them as necessary, assist 
in the implementation of their widespread application, and finally, 
evaluate and refine their use. Six major tasks are proposed: (1) the 
review, revision, publication, and dissemination of the provisional 
guidelines and recommendations developed in the first phase for 
improvement of the commitment process; ( 2 )  the development of an 
information clearinghouse; (3) education and training of court and mental 
health personnel; ( 4 )  technical assistance; (5) demonstrations of model 
systems; and (6) the maintaining of liaison with user groups. 
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SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS 

In the interests of the readers who may first wish to review the 
conclusions and recommendations before studying the entire text of this 
report, this section provides an overview. However, the reader is 
strongly encouraged to refer to the specific chapters of the report in 
which the bases and rationale for recommendations are discussed in 
detail. Out of context, and without supporting commentary the 
recommendations may appear what they are not. 

The Columbus involuntary civil commitment process can be 
summarized in terms of nine discrete steps, corresponding roughly to a 
set of chronologically ordered events: (1) initiating the commitment 
procedures; ( 2 )  mental health screening, investigation, and review; ( 3 )  
filing of an application (affidavit) formally declaring the intention to 
cause the involuntary hospitalization of a person; ( 4 )  custody and 
temporary hospitalization of the person (respondent) who is the subject 
of the affidavit; ( 5 )  examination of the respondent by two doctors before 
judicial hearings; ( 6 )  a judicial hearing of probable cause for 
involuntary civil commitment; ( 7 )  continued short-term involuntary 
hospitalization or release; (8) an adversarial court hearing, resulting 
in either involuntary civil commitment by the Probate Court, election of 
voluntary hospitalization by the respondent, or release; and, ( 9 )  
periodic judicial review of the commitment. 

Prehearing Matters Before A Person Is Hospitalized 

The involuntary civil commitment process in Columbus that occurs 
before a respondent is hospitalized is exemplary and praiseworthy in 
terms of the legal rights and protections afforded the respondent, the 
opportunities for diversion from compulsory hospitalization, and the 
apparent economy and effectiveness of the procedures. Although there may 
be deficiencies, as will be discussed below, these are not major. 
Perhaps the strongest aspect of the pre-hospitalization procedures in 
Columbus are the pre-screening of respondents and the investigation and 
review of the affidavit. These procedures promote fair, prompt, and 
reliable decison-making. The community mental health center screening, 
especially, is a model for other jurisdictions to adopt. Another 
strength in the prehearing process is the persistent and repeated 
notification of rights. Yet another is the requirement that both 
emergency and judicial hospitalization be supported by written 
statements. 
officers and a lack of coordination of components of the prehearing 
process. Both the strengths and the weaknesses of the 
pre-hospitalization process are discussed below. 

Deficiencies include a lack of adequate training for peace 

An important strength of the Ohio law is that it provides only 
two basic mechanisms (emergency and judicial hospitalization) by which 
involuntary civil commitment and treatment can be initated and imposed. 
Because of the safeguards provided, it would seem difficult to set these 
mechanisms in motion in Franklin County frivolously or improperly. 
Emergency hospitalization, potentially abusive to the rights and 
interests of a respondent, if it could be carried out by any person, can 
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only be c a r r i e d  out  by a p s y c h i a t r i s t ,  l i censed  c l i n i c a l  p sycho log i s t ,  
l i censed  phys ic ian ,  h e a l t h  o f f i c e r ,  pa ro le  o f f i c e r ,  p o l i c e  o f f i c e r ,  o r  
s h e r i f f .  These i n d i v i d u a l s  may br ing  a respondent t o  t h e  h o s p i t a l  but  
must provide a w r i t t e n  s ta tement ,  on a prepared form, t o  t h e  h o s p i t a l  t o  
support  emergency h o s p i t a l i z a t i o n .  
formal  a p p l i c a t i o n  f o r  emergency admission t o  t h e  h o s p i t a l  and must be 
completed and s igned by t h e  person t r anspor t ing  t h e  respondent t o  t h e  
h o s p i t a l .  

The w r i t t e n  statement c o n s t i t u t e s  a 

Three recommendations f o r  adjustments  i n  t h e  F r a n k l i n  County 
procedures  f o r  i n i t i a t i n g  involuntary  c i v i l  commitment a r e  proposed. 
f i r s t  two recommendations concern improvements i n  t h e  a c c e s s  t o ,  and 
informat ion  about., emergency h o s p i t a l i z a t i o n  procedures  provided t o  
mental  h e a l t h  and law enforcement personnel ;  t h e  t h i r d  proposes a n  
augmentation of t h e  f u n c t i o n  and s t a t u s  of t he  "mental i l l n e s s  desk" of 
t h e  Probate  Div i s ion  of t h e  F rank l in  County Court of Common Pleas .  

The 

RECOMMENDATION: THE PREPRINTED FORM, "APPLICATION FOR 
EMERGENCY  ADMISSION,^^ WHICH SETS FORTH THE 
REQUIRENENTS FOR THE STATEMENTS SUPPORTING EMERGENCY 
HOSPITALDIZATION, SHOULD BE MADE READILY AVAILABLE TO 
ALL MENTAL HEALTH AND LAW ENFORCEMENT AGENCIES I N  
FRANKLIN COUNTY, ALONG WITH DETAILED INSTRUCTIONS FOR 
ITS USE I N  INITIATING EMERGENCY ADMISSION. 

A s i g n i f i c a n t  p ropor t ion  (some estimates place i t  a t  one-half)  
of t h e  involuntary  c i v i l  commitments i n  F rank l in  County are i n i t i a t e d  by 
t h e  emergency h o s p i t a l i z a t i o n  procedure. It ,  nonethe less ,  remains 
r e l a t i v e l y  myster ious t o  many of t h e  people in te rv iewed i n  F rank l in  
County. 

RECOMMENDATION: TRAINING SHOULD BE PROVIDED TO LAW 
ENFORCEMENT PERSONNEL WITHIN FRANKLIN COUNTY BY A 
CONSORTIUM OF INDIVIDUALS FROM THE PROBATE COURT, THE 
COMMUNITY MENTAL CENTERS I N  FRANKLIN COUNTY, THE 
CENTRAL OHIO PSYCHIATRIC HOSPITAL, W I N G  HOSPITAL, 
AND THE OHIO LEGAL RIGHTS SERVICE I N  THE RATIONALE AND 
PROCEDURES FOR EMERGENCY HOSPITALIZATION. THE BASIS 
OF THIS TRAINING SHOULD BE A DETAILED DESCRIPTION OF 
THE PROCEDURES (PERHAPS, A WNUAL) FOR EMERGENCY 
HOSPITALIZATION PREPARED BY THE PROBATE COURT. 

RECOMMENDATION: I N  RECOGNITION OF ITS IMPORTANT SCREENING, 
COORDINAIION, AND PUBLIC RELATION FUNCTIONS, 
ESPECIALLY I N  THE EARLY STAGES OF INVOLUNTARY CIVIL 
COMMITMENT, THE %ENTAL ILLNESS DESK" SHOULD BE 
UPGRADED AND BE REFERRED TO AS THE "MENTAL HEALTH 
REVIEW UNIT" OF THE PROBATE COURT. ONE OF THE THREE 
PROBATE COURT REFEREES NOT PRESIDING AT JUDICIAL 
HEARINGS SHOULD BE DESIGNATED AS A "MENTAL HEALTH 
REVIEW OFFICER," AND THE DEPUTY CLER!! CURRENTLY 
MANNING 'THE "MENTAL ILLNESS DESK" SZOULD BE DESIGNATED 
AS THE "RELENTAL HEALTH REVIEW ASSISTANT." TOGETHER 
THESE TWO INDIVIDUALS SHOULD PERFORM ALL REFERRAL AND 
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REVIEW FUNCTIONS FOR THE PROBATE COURT PURSUANT TO 
JUDICIAL HOSPITALIZATION AND PARTICIPATE I N  TRAINING 
ACTIVITIES RELATED TO INVOLUNTARY CIVIL COMMITMENT I N  
FRANKLIN COUNTY 

Once having passed the procedural safeguards, and opportunities 
for diversion from compulsory hospitalization provided for the respondent 
in the initiation of involuntary civil commitment (i.e., making the 
inital contact with the probate court, having the respondent submit to a 
mental health examination, and obtaining a certificate supporting the 
affidavit), the affiant is assisted by the Deputy Clerk of the Probate 
Court in filing and completing the affidavit and other required 
documents. This is a significant strength in the Columbus procedures 
occurring before judicial hearings. Nonetheless, several minor 
improvements in the process of filing an affidavit may be suggested. 

Although the language in the Ohio statute relating to what must 
be contained in an acceptable affidavit may contribute to some of the 
vagueness of information provided in affidavits, modifications of 
practices, without legislative reform, seem possible to meet the charge 
of some attorneys that statements of facts in the affidavits are 
insufficient . 

RECOMMENDATION: THE DEPUTY CLERK, I N  ASSISTING THE AFFIANT 
I N  FILING THE AFFIDAVIT AND COWLETING OTHER REQUIRED 
FORMS, AND THE REFEREE, I N  MAKING HIS OR HER INITIAL 
EX PARTE DETERMINATION OF PROBABLE CAUSE, SHOULD BE 
ENCOURAGED TO BE PARTICULARLY DILIGENT I N  ENSURING 
THAT THE AFFIANT'S WRITTEN STATEMENTS ARE 
SUBSTANTIATED, WHEREVER POSSIBLE, BY REFERENCES TO THE 
RESPONDENT'S RECENT ALLEGED BEHAVIOR. 

RECOMMENDATION: PSYCHIATRISTS, LICENSED PSYCHOLOGISTS, AND 
THE COMMUNITY MENTAL HEALTH CENTER "PRE-SCREENERS" 
SHOULD PROVIDE, AT A MINIMUM,  THE RESULTS OF A FULL 
STANDARD MENTAL STATUS EXAMINATION REPORT AS PART OF 
THEIR CERTIFICATION I N  SUPPORT OF AN AFFIDAVIT. 

The Columbus procedures for screening, investigating, and 
reviewing of mental health cases before the respondent is taken into 
custody are exemplary. There is obviously less curtailment of liberty 
for those individuals successfully diverted from judicial hospitalization 
as a result of the initial contact with the Probate Court, the community 
mental health centers pre-screening, and finally, the =parte review of 
the allegations in the affidavit by a referee. The screening procedures, 
when successful in diverting mentally ill individuals from judicial 
hospitalization, also embody the best intents of law and mental health 
practice by providing the opportunity for treatment in a least 
restrictive environment that is less disruptive of family, social, and 
economic ties and activities of the respondent. 

Although contemplated in most progressive involuntary civil 
commitment statutes throughout the country, the Ohio law not excepted, it 
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i s  a r a r e  occurrence,  indeed, when a respondent remains a t  l i b e r t y  
pending a j u d i c i a l  hea r ing  but a f t e r  a n  a f f i d a v i t  has been f i l e d .  
Society simply does not  seem w i l l i n g  t o  bear  whatever burden may be  
involved i n  main ta in ing  c o n t a c t  wi th  a respondent o u t s i d e  of a h o s p i t a l  
during the  prehear ing  per iod,  except i n  very rare domestic cases .  The 
th ree  screening mechanisms employed i n  Columbus provide prompt, r e l i a b l e ,  
and e f f e c t i v e  decision-making about whether respondents should be t aken  
i n t o  custody i n : h e  f i r s t  place.  I n  many j u r i s d i c t i o n s  throughout the 
coun t ry ,  i t  i s  iniplied t h a t  a respondent may, i d e a l l y ,  remain a t  l i b e r t y  
between t h e  t i m e  a n  a f f i d a v i t  i s  f i l e d  and t h e  j u d i c i a l  hear ing  ( s e e  
Sec t ion  5122.17 of t h e  Revised Code noted e a r l i e r ) ;  however, i t  i s  
t a c i t l y  accepted t h a t  a respondent must be taken i n t o  custody once a n  
a f f i d a v i t  i s  accepted by t h e  c o u r t .  

The screening mechanisms a l s o  appear extremely advantageous f o r  
I n  t h e  absence the  people of Col.umbus because they seem c o s t - e f f e c t i v e .  

of such screening; mechanisms (assuming even very conse rva t ive  e s t i m a t e s  
of the number of people  d i v e r t e d  from j u d i c i a l  h o s p i t a l i z a t i o n )  i t  i s  no t  
inconce ivable  t h a t  j u d i c i a l  c o s t s  would soar .  

RECOMMENDATION: THE PROBATE COURT SHOULD BE ENCOURAGED TO 
INCREASE, I T S  COORDINATION WITH THE THREE COMMUNITY \ 

MENTAL HEALTH CENTERS I N  COLUMBUS I N  SCREENING AND 
D I V E R T I N G  I N I T I A L  REQUESTS FOR J U D I C I A L  
H O S P I T A L I Z A T I O N  A P P L I C A T I O N S .  

RECOMMENDATION: S U F F I C I E N T  FUNDING SHOULD BE PROVIDED FOR 
MAINTAINING COMMUNITY iYlENTAL HEALTH CENTER 
PRE-SCREENING OF POTENTIAL RESPONDENTS. 

RECOMMENDATION: A P R E - S C E E N I N G  PROCEDURE, MODELED AFTER 
THAT OF THE SOUTHWEST COMMUNITY MENTAL H W T H  CENTER, 
SHOULD BE ADOPTED FOR USE THROUGHOUT FRANKLIN COUNTY, 
I F  NOT ALREADY DONE SO. 

RECOMMENDATION: THE LEGAL AUTHORITY FOR THE COMMUNITY 
MENTAL HEALTH CENTER PRE-SCREENING SHOULD BE C M I F I E D  
BY COURT RULE. 

RECOMMENDATION: THE EX PARTE REVIEW OF THE A F F I D A V I T  AND 
SUPPORTING DOCUMENTS AND THE DETERMINATION OF PROBABLE 
CAUSE BY THE REFEREE BEFORE THE ISSUANCE OF A 
TEMPORAR'Y ORDER OF DETENTION SEIOULD BE CONDUCTED MORE 
RIGOROUSLY . 

RECOMMENDATION: RESPONDENTS' ATTORNEYS SHOULD HAVE READY 
ACCESS TO PRE-SCREENING REPORTS. 

z 

c 

RECOMHENDATION: T'dE COURT SHOULD EXPLORE THE P O S S I B I L I T Y  
OF HAVING THE COMMUNITY MENTAL HEALTH CENTER 
PRE-SCREENER ASSUME THE ROLE OF THE COURT'S EXAMINER. 
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The practices in Columbus relating to the transportation of 
respondents in civil commitment proceedings are generally in keeping with 
the statutory requirement that every reasonable and appropriate effort 
should be made to take persons into custody in the least conspicuous 
manner possible (5122.10). With minor exceptions, the procedures 
employed by the team of sheriff's deputies on special assignment to the 
Probate Court serve the interests of economy and efficiency. 
in which police take respondents into custody without prior judicial 
approval was neither criticized nor praised by those we interviewed in 

The manner 

Columbus 

I n  our opinion, there are a number of minor deficiencies and 
weaknesses in the custody and detention procedures in Columbus that are 
worthy of note. 
wear and the cars that they drive, when they arrive on the scene to take 
custody of the respondent. To their credit the deputies interviewed 
noted both the advantages and the disadvantages of the procedures of 
using uniformed peace officers and marked police cruisers. 

We begin with the clothes that the sheriff's deputies 

RECOMMENDATION: I N  NON-EMERGENCY CASES,  RESPONDENTS SHOULD 
BE TAKEN INTO CUSTODY BY PEACE O F F I C E R S  WEARING P L A I N  
CLOTHES AND D R I V I N G  UNMARKED VEHICLES,  UNLESS THE 
PEACE O F F I C E R S  HAVE REASON TO B E L I E V E  THAT THE 
AUTHORITY O F  P O L I C E  I D E N T I F I C A T I O N  IS  NECESSARY TO 
RESTRAIN A RESPONDENT. THE NECESSITY O F  UNIFORMED 
P O L I C E  O F F I C E R S  SHOULD B E  CONVEYED BY THE DEPUTY CLERK 
UPON ISSUANCE OF THE TEMPORARY ORDER O F  DETENTION. 

RECOMMENDATION: COLUMBUS P O L I C E  O F F I C E R S  SHOULD BE 
ENCOURAGED T O  TAKE OR REFER AS MANY ALLEGED MENTAL 
HEALTH CASES AS P O S S I B L E  TO COMMUNITY MENTAL HEALTH 
CENTERS INSTEAD OF CENTRAL OHIO PSYCHIATRIC HOSPITAL.  

RECOMMENDATION: ADEQUATE TRAINING SHOULD BE MADE AVAILABLE 
F O R  PEACE O F F I C E R S  I N  FRANKLIN COUNTY ON: THE NATURE 
AND MANIFESTATIONS OF MENTAL HEALTH DISORDERS,  HOW TO 
COMMUNICATE WITH AND HANDLE MENTALLY DISORDERED 
INDIVIDUALS AND , IMPORTANTLY , COMMUNITY RESOURCES TO 
WHICH MENTALLY ILL INDIVIDUALS MAY BE TAKEN OR 
REFERRED. 

Court officials, peace officers , mental health personnel, 
attorneys, and referees in Columbus are extremely conscientious in 
informing respondents of their rights. Respondents are notified of their 
rights repeatedly from the time that they are taken into custody until 
the Probable Cause Hearing. In general, the Columbus procedures for 
notification of respondent's rights are exemplary and praiseworthy. 
this section, we mention only a few matters for general consideration and 
make several specific recommendations for making what appears to be a 
very good system even better. 

In 
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RECOMXENDATION: I N  ACCORDANCE WITH O H I O  LAW AND COURT 
RULES, S H E R I F F ' S  D E P U T I E S  UPON TAKING A RESPONDENT 
INTO CUSTODY SHOULD ORALLY INFORM THE RESPONDENT OF 
HIS OR HER LEGAL RIGHTS,  AS 'WELL AS PROVIDE A WRITTEN 
STATEMENT OF THOSE RIGHTS.  

RECOMMENDATION : WRITTEN STATEMENTS REGARDING LEGAL R I G H T S  
AND PROTECTIONS SHOULD BE PROVIDED I N  S I M P L E  LANGUAGE. 

RECOMMENDATION: PROCEDURES FOR THE NOTIFYING THE 
RESPONDENT'S FAMILY SHOULD BE C L A R I F I E D  AND 
COORDINA'TED . L 

RECOMMENDATION: ATTORNEYS SHOULD NOTIFY RESPONDENTS OF THE 
AVAILABIILITY OF APPEAL, WRITS OF HABEAS CORPUS, AND 
OTHER RENEEDIES I N  ADDITION TO VOLUNTARY ADMISSION. 

Prehearing Matter,s A f t e r  A Person Is Hosp i t a l i zed  

The s t r e n g t h s  c l e a r l y  outweigh t h e  weaknesses of procedures i n  
t h e  Columbus involuntary  c i v i l  commitment process ,  i n  the per iod  a f t e r  a 
respondent i s  taken i n t o  custody and while he o r  she i s  i n  t h e  h o s p i t a l  
awai t ing  a c o u r t  hear ing.  Legal safeguards and p r o t e c t i o n s  a f fo rded  t h e  
respondent are balanced wi th  t reatment  c o n s i d e r a t i o n s  and i n t e r e s t s  of 
economy and ef f iciiency . 

The t reatment  of respondents who are i n v o l u n t a r i l y  h o s p i t a l i z e d  
be fo re  a j u d i c i a l  hear ing i s  an i s s u e  t h a t  raises l i t t l e  cont roversy  i n  
Columbus. 
types of t h e r a p i e s  s h o r t l y  a f t e r  they a r e  admitted t o  the  h o s p i t a l .  
Except f o r  t h e i r  l e g a l  s t a t u s ,  and some of t h e  h o s p i t a l  s t a f f ' s  
trepidations about: tha t  s t a t u s  and r e l a t e d  l i a b i l i t y  t h r e a t s ,  respondents  
h o s p i t a l i z e d  on c o u r t  o r d e r  a r e  t r e a t e d  e s s e n t i a l l y  t h e  same as any o t h e r  
p a t i e n t s .  

In p r a c t i c e ,  most respondents are medicated and provided o t h e r  

RECOMMENDATION: THE P O L I C I E S  OF CENTRAL OHIO PSYCHIATRIC 
HOSPITAL AND PRIVATE MENTAL HEALTH F A C I L I T I E S  
REGARDING APPROPRIATE TREATNENT OF RESPONDENTS 
ADMITTED I N T O  EMERGENCY OR J U D I C I A L  H O S P I T A L I Z A T I O N  
SHOULD BE: C L A R I F I E D .  THESE P O L I C I E S  SHOULD BE 
INFORMED BOTH BY LEGAL O P I N I O N  REGARDING THE L I A B I L I T Y  
OF TREATMENT. PROVIDERS IMPLEMENTING THESE P O L I C I E S ,  
AND BY ME,NTAL HEALTB PERSONNEL'S OPLNION ABOUT THE 
APPROPRIATENESS OF C R I S I S  TREATMENT. I T  IS FURTHER 
RECOMMENDED THAT THE OHIO DEPARTMENT O F  MENTAL HEALTH 
DRAFT ANII THE OHIO LEGAL RIGHTS S E R V I C E  REVIEW THESE 
P O L I C I E S .  

RECOFNENDATIOIV: UPON F I R S T  MEETING WITH THEIR C L I E N T S ,  
RESPONDENTS' ATTORNEYS SBOULD F A M I L I A R I Z E  THEMSELVES 
WITH THE TYPE OF PREHEARING TREATMENT GIVEN TO THE 
RESPONDENT, ESPECIALLY WHEN THE T ' R E A W N T  CONSISTS O F  
MEDICATION THAT IS L I K E L Y  TO AFFECT THE RESPONDENT'S 
DEMEANOR DURING THE PROBABLE CAUSE HEARING. 

L 
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Taken as a whole, the mental health examinations provided to 
respondents before judicial hearings--prescreening, hospital examination 
at the time of admission, examination by a court expert, and examination 
by an independent expert--constitute a significant strength in the 
Columbus system. The protection that these examinations provide against 
improper involuntary hospitalization is substantial. 
examination is performed at the very early stages of the involuntary 
civil commitment process and provides adequate opportunities for 
diversion from compulsory hospitalization. 
decision-making appears to be the rule rather than the exception. 
legislative intent in Ohio law for the provision of an independent 
examination is adequately complied with in practice. 
examination is provided for in the laws of many states but rarely occurs 
in practice as it does in Columbus. 
examiners have in commitment cases, this automatic provision of an 
independent examination is commendable both from the point of view of a 
check on the validity of decisions regarding compulsory hospitalizations 
and an increase in the confidence in diagnosis and appropriate treatment. 

The prescreening 

Prompt and reliable 
The 

Such independent 

Given the enormous influence that 

On the negative side, the examinations may be redundant and 
their results underutilized. The prenearing examination process probably 
could be better coordinated and be economized without lowering safeguards 
against improper hospitalization. 

RECOMMENDATION: THE PROBATE COL'RT SHOULD MAKE MUCH GREATER 
USE OF THE INFORMATION THAT IS ACQUIRED I N  THE 
PRESCREENING EXAMINATION BY THE COMMUNITY MENTAL 
HEALTH CENTER, THE EXAMINATION UPON HOSPITAL 
ADMISSION, AND THE EXAMINATIONS BY THE COURT AND 
INDEPENDENT EXPERT. 

RECOMMENDATION: ONCE THE INTEREST OF CHECKING THE VALIDITY 
AND RELIABILITY OF COMMITMENT DECISIONS I S  SATISFIED, 
THE COURT SHOULD COORDINATE AND COMPILE THE RESULTS OF 
THE VARIOUS PREEEARING EXAMINATIONS, I N  THE BEST 

THESE RESULTS AVAILABLE TO THE HOSPITAL TREATMENT TEAM. 
INTERESTS OF THE RESPONDENT'S TREATMENT, BY MAKING 

RECOMMENDATION: I N  THE INTERESTS OF ECONOMY AND 
EFFICIENCY, THE COURT SHOULD GIVE STRONG CONSIDERATION 
TO COMBINING THE PRESCREENING EXAMINATION AND THE 
EXAMINATION CONDUCTED BY THE COURT EXPERT, THERESY 
ELIMINATING THE REQUIREMENT OF ONE OF THESE 
EXAMINAT IONS. 

RECOMMENDATION: EXAMINERS SHOULD BE REQUIRED TO COMPLETE 
THEIR EXAMINATION SUFFICIENTLY I N  ADVANCE OF JUDICIAL 
HEARINGS TO ALLOW COUNSEL ADEQUATE TIME TO CONSIDER 
THE RESULTS OF THE EXAMINATION I N  PREPARING THE CASE 
FOR JUDICIAL HEARING. 

RECOMMENDATION: THE COURTS SHOULD URGE EXAMINERS TO TAKE 
TIME AND CARE TO EXPLAIN TO EVERY RESPONDENT THE 
NATURE ANTI PURPOSE OF THE EXAMINATION, I T S  PLACE I N  
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THE COMNITMENT PROCESS, AND THE LIKELY CONSEQUENCES OF 
THE EXAMINAT ION. 

RECOMMENDATION: EXAMINERS W O  PREPARE WRITTEN CERTIFICATES 
OR REPORTS SHOULD BE REQUIRED TO INCLUDE I N  THOSE 
REPORTS STATEMENTS INDICATING WHAT PSYCHIATRIC RECORDS 
AND OTHE,R EXAMINERS' OPINIONS THEY CONSULTED BEFORE 
EXAMINING THE RESPONDENT AND PREPARING THEIR 
CERTIFICATES AND REPORTS. THEY SHOULD INDICATE, IF  
POSSIBLE:, WHICH OF THEIR CONCLUSIONS DEPENDS 
SUBSTANTIALLY ON THEIR OWN OBSERVATIONS AND THOSE 
WHICH PRIMARILY ECHO OR REINFORCE PRIOR CONCLUSIONS 
MADE BY OTHERS. 

Notwithstanding t h e  d i f f i c u l t  i s s u e s  of c h r o n i c a l l y  ill persons  
who a r e  i n  and out of t h e  "revolving door" of the  h o s p i t a l  and the  
r e l a t e d  d i f f i c u l t y  of dec id ing  whether a respondent posses ses  t h e  mental  
capac i ty  t o  dec ide  t o  become a voluntary  p a t i e n t ,  t h e  procedure of 
allowing respondents t o  r eques t  vo luntary  s t a t u s  i n  t h e  h o s p i t a l  i s  a 
d e f i n i t e  s t r e n g t h  i n  t h e  Columbus system. It makes i t  p o s s i b l e  f o r  
respondents t o  avoid t h e  st igma of involuntary commitment and prevent t h e  
record of a commitment hear ing  from becoming p a r t  of t h e  pub l i c  record.  
F u r t h e r ,  i t  seems i n  t h e  in te res t  of economy t o  have t h e  ma jo r i ty  of 
respondents e n t e r  the  mental  h e a l t h  system on a voluntary  b a s i s ,  thereby 
e l i m i n a t i n g  t h e  need f o r  j u d i c i a l  resources  and a t to rneys .  

Two recoimnendations a r e  made below which may a l l e v i a t e ,  but n o t  
e l i m i n a t e  ,. t h e  "revolving door" problem caused by t h e  r epea ted  three-day 
l e t t e r  r eques t s  f o r  vo luntary  admissions,  and t h e  problem of a s c e r t a i n i n g  
t h e  w i l l i n g n e s s  and competency of respondents t o  e lect  voluntary  
admi s s ions.  

RECOMMENDATIOI!l: ATTORNEYS FOR RESPONDENTS SHOULD BE 
ENCOURAGED TO ASCERTAIN AND DETERMINE TO THEIR 
SATISFAC'CION THAT RESPONDENTS WHO HAVE APPLIED FOR 
VOLUNTARY ADMISSION TO THE HOSPITAL HAVE DONE SO 
W I U I N G L l l  AND W I T H  SOME UNDERSTANDING. 

RECOMMENDATION : ONLY ONE THREE-DAY LETTER REQUESTING 
RELEASE, FOLLOWING A CONVERSION FROM INVOLUNTARY 
HOSPITALXZATION TO VOLUNTARY HOSPITALIZATION MAY BE 
FILED BEFORE A J U D I C I A L  HEARING, AND ONE EACH BETWEEN 
ADJUDICATION OF INVOLUNTARY C I V I L  COMMITMENT AT A FULL 
HEARING AND SUBSEQUENT REHEAEUNGS. 

The broad powers t o  release a respondent,  i n  e f f e c t  a t  any t i m e ,  
is c l e a r l y  a s t r e n g t h  i n  t h e  Columbus involuntary c i v i l  commitment system 
from t h e  s t andpo in t  of sa feguard ing  a g a i n s t  improper h o s p i t a l i z a t i o n .  On 
t h e  o t h e r  hand, one could argue t h a t  i f  p rehear ing  procedures were 
conducted properly-- igeg,  f i l i n g  of an a f f i d a v i t ,  s c reen ing ,  
i n v e s t i g a t i o n ,  and ex p a r t e  j u d i c i a l  r e v i e w - t h e  immediate release of a 
person  once he has! been t aken  i n t o  custody and t r anspor t ed  t o  the  
h o s p i t a l  seems s e u s e l e s s ,  a t  least  from t h e  s t andpo in t  of economy and 
e f f i c i e n c y .  As t h e  l e g a l  and mental  h e a l t h  communities become less 
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concerned with improper compulsory hospitalization and more concerned 
with the premature release of persons from the hospital who may have no 
treatment alternatives, discharge and release policies may have to be 
reviewed. Bed space, resource allocation, and other fiscal concerns may 
become paramount, if they are not already so. 

RECOMMENDATION: HOSPITAL FACILITIES SHOULD BE ENCOURAGED 
BY THE COURT TO COMMUNICATE CLEARLY TO THE COURT THEIR 
PREHEARING DISCHARGE POLICIES. 

RECOMMENDATION: THE COURT SHOULD PREPARE ITSELF FOR A 
CHANGE IN PUBLIC SENTIMENT AND CHANGES IN THE LEGAL 
AND MENTAL HEALTH CULTURE DEMANDING A SHIFT IN 
ADVOCACY FROM THE RESPONDENT TO THE AFFIANT. 

Counse 1 

The provision and prompt availability of legal representation 
for persons involuntarily hospitalized in Columbus is a strength in the 
commitment process, protecting the respondent from wrongful 
hospitalization for more than a few days. As a group, court appointed 
attorneys in Columbus advocate conscientiously, at least initially, for 
responents' expressed wishes. Given the extensive pre-screening and 
diversion of persons for whom compulsory hospitalization is deemed 
inappropriate, attorneys in Columbus have assumed roles and attitudes in 
their representation of respondents that appears effective, though not 
without room for improvement. 

The short period of time available for preparation of a case 
before a probable cause hearing balances the respondent's right to a 
quick judicial review and his or her counsel's needs in the preparation 
of a competent defense. On short notice, access to information relevant 
to the case is often unavailable to attorneys. Yet, no charges of gross 
inadequacies of legal counsel provided to respondents were encountered in 
our study. With minor adjustments and improvements, legal assistance 
provided to respondents in commitment in Columbus seems deserving of 
praise, in our opinion. 

Although the vast majority of courts throughout the country 
recognize a constitutional right to counsel in involuntary civil 
commitment proceedings, the Ohio law is laudable by guaranteeing this 
right to its citizens. As a group, attorneys for respondents in Columbus 
seem to have found a comfortable middle ground in their roles somewhere 
between the extremes of guardian ad litem and zealous advocate. 
system works smoothly; we encountered no indications that the role 
assumed by the attorneys engendered even isolated cases of improper 
compulsory hospitalization. We found the attorneys' doubt about and 
questioning of their own roles in the commitment process to be a healthy 
attitude. 

The 

Without exception, attorneys in Columbus seem to assume the role 
of advocate for release of the respondent in the initial stages of the 
proceedings. That is, in the absence of contrary information they assume 
that immediate release of the respondent is the desired goal toward which 
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their representation is aimed. With increased information about a case, 
however, they may relax their advocacy, as in a case, for example, in 
which the independent examiner is of the opinion that the respondent is 
in definite need of immediate compulsory hospitalization. Given that the 
Columbus system j.ncludes an active screening and diversion of respondents 
before a judicial. hearing and a strong adversarial process thereafter, 
this seemingly prevailing role of strong-advocate-first, then 
guardian-advisor-later may be the best possible role for attorneys in 
Co lumbus. 

RECOMMENDATION: THE COURT IS ENCOURAGED TO COMMUNICATE, 
WITH THE, ADVICE OF THE LEGAL AND MENTAL HEALTH 
COMMUNITIES, T E  PREFERRED ROLE FOR RESPONDENT'S 
COUNSEL, ESPECIALLY TO NEWLY APPOINTED ATTORNEYS. 

The meth.ods of appointment and retention of counsel to represent 
respondents in involuntary civil commitment proceedings in Columbus are 
effective. The court-appointed attorneys generally are a conscientious 
and informed group who provide competent legal representation to 
respondents. The promptness of appointment of counsel, allowing for a 
timely (although admittedly short) preparation for a defense, is a 
significant strength in the Columbus civil commitment process. 
fee schedules for attorneys appear reasonable and fair given the (1) 
rotating basis of appointment, ( 2 )  the fact that the great majority of 
respondents are located in one place (Central Ohio Psychiatric Hospital) 
allowing attorneys expedient access to their clients, (3 )  the fact that 
hearings are scheduled reliably on specific predetermined dates, and ( 4 )  
that several cases are heard at once. 

Finally, 

Although the method of appointing attorneys to represent 
respondents has proved effective in Columbus, the success of the method 
depends largely upon the individual entrusted with the responsibility of 
selecting attorneys for court appointment, namely the Franklin County 
Probate Judge. The following two recommendations concern review of the 
appointment methods and their results. 

RECOMMENDATION: THE PROBATE COURT IS ENCOURAGED TO 
ASSEMBLE A COMMITTEE OF REPRESENTATIVES FROM THE LOCAL 
BAR AND MENTAL HEALTH COMMUNITY TO REVIEW AND PROVlDE 
ADVICE ABOUT THE APPOINTMENT OF ATTORNEYS TO REPRESEiUT 
RESPONDENTS IN INVOLUNTARY CIVIL COMMI'MENT 
PROCEEDINGS. 

RECOMMENDATION: THE REVIEW COMMITTEE SHOULD PERIODICALLY 
MONITOR 'CHE LIST OF COURT APPOINTED ATTORNEYS AND 
ASSIST THE PROBATE COURT IN EVALUATING COMPLAINTS OF 
INCOMPETENCE AGAINST ATTOXNEYS ON THE LIST AND IN 
DEVELOPING GUIDELINES FOR THE REMOVAL OF ATTORNEYS 
FROM THE LIST. 

L 

t - - 
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Compared to the legal representation provided to respondents in 
other jurisdictions, and in consideration of the small amount of time 
available for preparation of cases before judicial hearing, legal counsel 
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of respondents in Columbus, in our opinion, ranges from satisfactory to 
very good. Based upon our observations of attorneys during hearings and 
interviews, it appears that the court-appointed attorneys go about their 
duties and responsibilities conscientiously. 
representation of respondents in Columbus is the practice of interviewing 
respondents before the Probable Cause Hearing, whenever possible. Due in 
part to the short period of time available to attorneys to prepare their 
cases, however, a weakness in the system is the inability and failure of 
attorneys to avail themselves of valuable information from pre-screeners, 
court and independent experts, hospital staff, and other potential 
witnesses . 

A strength in the 

RECOMMENDATION: THE RESULTS OF THE PRE-SCREENING 
INVESTIGATION AND MENTAL HEALTH EXAMINATIONS SHOULD BE 
PROVIDED TO RESPONDENT'S COUNSEL ALONG WITH A COPY OF 
THE AFFIDAVIT, AND OTHERWISE BE MADE READILY 
ACCESSIBLE TO COUNSEL I F  NOT PRESENTED TO HIM OR HER 
I N  WRITING. 

RECOMMENDATION: WRITTEN STATEMENTS DESCRIBING THE RESULTS 
OF THE MENTAL HEALTH EXAMINATIONS CONDUCTED BY THE 
COURT AND INDEPENDENT EXPERTS SHOULD BE MADE AVAILABLE 
ROUTINELY TO THE RESPONDENT'S COUNSEL AND THE STATE'S 
ATTORNEY. ALTERNATIVELY, THE PROBATE COURT SHOULD 
REQUIRE THAT INDEPENDENT AND COURT EXAMINERS 
COMMUNICATE THE RESULTS OF EXAMINATIONS BY TELEPHONE 
AT LEAST 24 HOURS BEFORE HEARINGS. 

RECOMMENDATION: CENTRAL OHIO PSYCHIATRIC HOSPITAL AND THE 
PRIVATE HOSIPTALS I N  COLUMBUS SHOULD BE ENCOURAGED BY 
THE PROBATE COURT TO MAKE CONSISTENT THEIR POLICIES 
REGARDING RESPONDENT'S COUNSEL'S ACCESS TO RELEVANT 
HOSPITAL RECORDS. 

RECOMMENDATION: GIVEN THE INFREQUENT INVOLVEMENT OF 
COURT-APPOINTED ATTORNEYS I N  APPEALS OF INVOLUNTARY 
CIVIL COMMITMENTS, AND THE OTHERWISE FEW OPPORTUNITIES 
FOR ATTORNEYS I N  COLUMBUS TO REVIEW THE LEGAL AND 
SOCIAL CONSEQUENCES OF THEIR REPRESENTATION I N  
COLUMBUS, A CONTINUING EDUCATION PROGRAM FOR 
COURT-APPOINTED ATTORNEYS SHOULD BE INSTITUTED AND 
IMPLEMENTED. 

Hearings 

Ohio law provides the individual sought to be involuntarily 
committed with opportunities to test the allegation in the affidavit and 
the validity of protracted compulsory hospitalization in three separate 
Probate Court hearings: probable cause, full, and continued commitrnent 
hearings. 
respondent or his or her counsel (5122.141); however, they are held 
automatically three days after the filing of an affidavit as a matter of 
practice in Columbus. 
than full hearings, and Ohio's Rules of Civil Procedure are not strictly 

Probable cause hearings are held only upon request of the 

Probable cause hearings tend to be less formal 
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adhered t o  i n  probable cause hear ings a s  a ma t t e r  of law (5122.141, 
5122.06). 
i s  "probable causie," i n s t e a d  of the " c l e a r  and convincing" evidence 
required a t  the  f u l l  hear ings.  
probable cause  he,arings need not be by an a t t o r n e y  according t o  Ohio law 
(5122.061, and, i n  Columbus, i s  usua l ly  a h o s p i t a l  s o c i a l  worker. 
Otherwise, as one a t t o r n e y  put i t ,  the  probable cause  hea r ings  i n  
Columbus are ''carbon copies ' '  of the  f u l l  hear ings.  

Also, the  burden of proof i n  these  i n i t i a l  j u d i c i a l  hea r ings  

Representa t ion  of the  S t a t e ' s  c a s e  du r ing  

F u l l  hea r ings  are conducted i n  a manner c o n s i s t e n t  wi th  due 
process of l a w  and the Ohio Rules of C i v i l  Procedure (5122.15). F u l l  
h e a r i n g s  must be he ld  sometime between t h e  t h i r t i e t h  and f o r t y - f i f t h  day 
a f t e r  the  i n i t i a l  d e t e n t i o n  of the  respondent u n l e s s  a probable cause  
hea r ing  w a s  he ld  i n  t h i s  per iod  of t i m e ,  i n  which c a s e  f u l l  hea r ings  must 
be held w i t h i n  t e n  days from t h e  probable cause  hea r ing  (5122.141). 
r u l e  of p r a c t i c e  i n  Columbus i s  f o r  f u l l  hea r ings  t o  be he ld  w i t h i n  t e n  
days of t h e  probable cause  hea r ing ,  which always i s  h e l d  w i t h i n  t h r e e  
days of the  f i l i n g  of an a f f i d a v i t .  

The 

Continuances are in f r equen t .  

I f  t h e r e  has been no d i s p o s i t i o n  of t h e  c a s e  a f t e r  n ine ty  days 
of involuntary c i v i l  commitment of the  respondent,  e i t h e r  by d i scha rge  or 
a convers ion  t o  voluntary  h o s p i t a l i z a t i o n ,  a j u d i c i a l  review hea r ing  of 
cont inued  commitment i s  held as a ma t t e r  of l a w  and p r a c t i c e  i n  Columbus 
(5122.15). I f  the  outcome of the review hea r ing  i s  cont inued  commitment, 
review hea r ings  are mandatory every two years t h e r e a f t e r  or they may be 
reques ted  by a respondent every 180 days (5122.15). Only t h e  probable 
cause  hear ing  and t h e  f u l l  hear ing w i l l  be cons idered  i n  t h i s  chap te r .  
The continued commitment review hear ing  w i l l  be d i scussed  i n  Chapter 
V I I .  

The p rov i s ion  of c o u r t  hea r ings  conducted i n  accordance wi th  due 
process of l a w  and t h e  Rules of C i v i l  Procedure i s  a very s i g n i f i c a n t  
f e a t u r e  of t h e  Columbus c i v i l  commitment system. The a c t o r s  i n  t h e  
system appear t o  €unc t ion  f a i r l y ,  e f f e c t i v e l y ,  and e f f i c i e n t l y  w i t h i n  
t h a t  system. In  our opinion, t h e  Probate  Court dese rves  praise  f o r  
e r e c t i n g  i n  practice t h e  procedura l  and s u b s t a n t i v e  safeguards  i n  Ohio 
l a w  t o  p r o t e c t  respondents dur ing  hearings.  I f  t h e  system has 
s i g n i f i c a n t  d e f i c i e n c i e s ,  they a r e  due t o  emphasis of sa feguards  f o r  t h e  
respondent t o  the  de t r iment  of economy and e f f i c i e n c y .  
recommendations f o r  improvements are aimed a t  ba lanc ing  t h e  i n t e r e s t  of 
t h e  respondent i n  adequate j u d i c i a l  review and t h e  i n t e r e s t  of e f f i c i e n c y  
and economy. 

Most of our  

The v a s t  ma jo r i ty  of those w e  in te rv iewed i n  Columbus f e l t  t h a t  
t h e  p r a c t i c e  in F r a n k l i n  County of providing automatic probable cause  
hea r ings  t o  a l l  respondents i n  involuntary c i v i l  commitment proceedings 
d i d  not  s u f f i c i e n t l y  s e n e  t h e  l i b e r t y  i n t e r e s t s  of respondents  t o  
outweigh t h e  i n t e r e s t s  of e f f i c i e n c y  and economy. With a change i n  t h e  
timing of t h e  f u l l  hea r ing ,  a s t r eng then ing  of the  prescreening  
procedures,  a meaningful i n v e s t i g a t i o n  and review of t h e  a f f i d a v i t ,  and 
a n  allowance f o r  t h e  expungement of r eco rds  upon d ismissa l  of the  c a s e  a t  
full hea r ing ,  t h e  automatic conduct of a probable cause  hea r ing  i n  every 
commitment c a s e  i s  unwarranted. 
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RECOMMENDATION: THE PRACTICE OF PROVIDING AUTOMATIC 
PROBABLE CAUSE HEARINGS I N  FRANKLIN COUNTY SHOULD BE 
ELIMINATED. 

RECOMMENDATION: FULL HEARINGS I N  INVOLUNTARY C I V I L  
COMMITPENT PROCEEDINGS I N  FRANKLIN COUNTY SHOULD B E  
HELD WITHIN F I V E  DAYS O F  THE F I L I N G  O F  AN AFFIDAVIT.  

RECOMMENDATION: PROCEDURES FOR PRESCREENING AND DIVERSION 
BY THE COMMUNITY MENTAL HEALTH CENTERS,  INVESTIGATION 
O F  THE A F F I D A V I T ,  REVIEW BY , AND THE EX PARTE 

B E  ENHANCED AND STRENGTHENED. 
DETERMINATION OF PROBABLE CAUSE BY THE-RZEEE SHOULD 

RECOMMENDATION: THE EXPUNGEMENT OF ALL RECORDS O F  
INVOLUNTARY C I V I L  COMMITMENT PROCEEDINGS SHOULD BE 
MADE P O S S I B L E ,  UPON ORDER OF THE COURT, WHEN A 
RESPONDENT IS  DISCHARGED AT A FULL HEARING. 

The t ime l ines s ,  a d v e r s a r i a l  na tu re ,  and s t r i c t  adherence t o  due 
process of l a w  and the  Rules of C i v i l  Procedure a r e  very s t rong  f e a t u r e s  
of t h e  l a w  and p r a c t i c e  of the  involuntary c i v i l  commitment i n  Columbus. 
The use of r u l e s  of evidence i n  c i v i l  procedure ensure  t h a t  t h e  hea r ings  
w i l l  be held i n  an  o rde r ly  f a sh ion  and t h a t  t h e  r i g h t s  of respondents 
will be c a r e f u l l y  protected.  The c o n s i d e r a t i o n s  f o r  improvements of the  
n a t u r e  and conduct of f u l l  hear ings i n  Columbus suggested below should 
not  d e t r a c t  from our judgment t h a t  the  manner i n  which hear ings a r e  
conducted i n  Columbus is exemplary. 

RECOMMENDATION: THE PROBATE COURT SHOULD SEEK FUNDS TO 
RENOVATE THE COURTROOM I N  CENTRAL OHIO PSYCHIATRIC 
HOSPITAL . 

RECOMMENDATION: REFEREES ARE ENCOURAGED TO BE CONTINUALLY 
VIGILANT ABOUT MAINTAINING COURTROOM DECORUM. 

RECOMMENDATION: THE PROBATE COURT SHOULD ENCOURAGE A CLOSE 
TRACKING O F  STATUTORY C R I T E R I A  AND REQUIREMENTS DURING 
THE HEARINGS. 

RECOMMENDATION: THE PROBATE COURT, I N  COLLABORATION WITH 
THE COMMUNITY MENTAL HEALTH SYSTEM I N  COLUMBUS, SHOULD 
DEVELOP AND KEEP CURRENT INFORMATION ABOUT PROGRAMS I N  
THE COMMUNITY THAT MIGHT BE APPROPRIATE AND AVAILABLE 
AS LESS R E S T R I C T I V E  ALTERNATIVES TO INVOLUNTARY 
COMMITMENT. I T  SHOULD B E  THE R E S P O N S I B I L I T Y  O F  THE 
RESPONDENT'S COUNSEL AND THE PROBATE COURT TO BE 
FAMILIAR WITH THIS INFORMATION AND USE I T  TO I D E N T I F Y  
THE LEAST R E S T R I C T I V E  TREATMENT OPTION THAT I S  
APPROPRIATE AND AVAILABLE FOR RESPONDENTS. 

RECOMMENDATION: MORE ATTENTION TO AND CONSIDERATION OF 
TREATMENT PLANS AND L E S S  R E S T R I C T I V E  TREATNENT 
ALTERNATIVES TO FORCED HOSPITALIZATION SHOULD BE GIVEN 
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DURING 1,NVOLUNTARY CIVIL COMMI'MENT HEARINGS IN 
COLUMBUS. 

A significant strength of the involuntary civil commitment 
system in Columbus is the conduct of adversarial hearings. 
the referee, state's attorney, examiners and other witnesses in the 
proceedings are generally well executed within this adversarial 
framework. Also, from the point of view of legal protections, the 
respondent's presence at hearings in Columbus is a strong feature. 
Respondents have the opportunity to hear all allegations made about them 
and are able to assist in their defense to the maximum extent possible. 
Additionally, the referee always is able to observe the respondent and 
need not rely solely on the testimony of witnesses and the statements 
from counsel about the mental condition of the respondent. On the other 
hand, it can be argued that respondents may suffer emotional and mental 
damage by the experience of listening t o  relatives, friends, and doctors 
testifying about them. Families fear that respondents' relationship with 
them will suffer as a result of the courtroom experience. Also, as noted 
earlier, treating physicians believe that their tastimony in the presence 
of the respondent can significantly interfere with their ability to 
establish a therapeutic relationship with him or her. On balance, 
however, it is our judgment that the presence of the respondent at 
hearings, given his or her counsel's good advice, tends to be a mark in 
favor of the Columbus sys tem. 

The roles of 

The assignment of several referees to civil commitment cases on 
a rotating basis is also a praiseworthy feature of the citys' commitment 
system. Our interviews with several of the referees and our observations 
of them during hearings revealed a remarkably competent, conscientious, 
and fair-minded group of attorneys. 
part-time job presiding at involuntary civil commitment proceedings with 
thoughtfulness, intelligence, and enthusiasm. 

They all appear to approach their 

The following recommendation regarding the State Attorney's 
function in hearings is made to coincide with earlier recommendations for 
the abolition of the Probable -use hearings. 

RECOMMENDATIOIS: AN ATTORNEY, DESIGNATED BY THE STATE'S 
ATTORNEY, SHOULD REPRESENT THE STATE IN ALL CIVIL 
COMMITMENT PROCEEDINGS. 

In our opinion, given the adversarial nature of the civil 
commitment proceedings in Columbus, a social worker representing the case 
€or hospitalization at a probable cause hearing is an anomaly that 
detracts f r o m  the strength of the Columbus system--namely, the 
adversarial nature of the proceedings. 
serves the role oi an ersatz attorney, both the appearance and conduct of 
the hearing are less than adversarial. In our opinion, the aims of 
economy or informality, if those were the aims of inserting a social 
worker into the proceedings, are better achieved in other ways. 

Insofar as the social worker 

Judicial Considerations After tne Hearing; 

The cour1:s' concern for individuals involuntarily confined to 
mental health facilities does not end with judicial commitment hearings. 

xx iv 



Except for requests for the expungment of all records of the proceedings, 
for those respondents whose cases are dismissed at the completion of the 
judicial hearing, the courts' involvement ceases. For those respondents 
who are involuntarily committed, however, the court continues to be 
involved in reviewing contested commitments in mandatory periodic 
hearings, appeal from a commitment order, petitions for writs of habeas 
corpus, and review of institutional practices, especially questiois 
concerning patients' rights. 

Mandatory review hearings conducted in accordance with due 
process of law are a positive feature of the Columbus involuntary civil 
commitment system. However, given the rarity of appeals from a 
commitment order, petitions for writs of habeas corpus, and other legal 
remedies, the lack of judicial review and oversight is, arguably, a 
weakness in the system. 

From the standpoint of economy and efficiency, the discharge of 
respondents' attorneys from responsibilities in continued representation 
of cases following the judicial hearing may have considerable merit. 
From the standpoint of protection of the respondents' rights, however, 
this procedure can be critized for, at the least, causing a discontinuity 
in a respondent's legal representation in civil commitment proceedings, 
and, at the worst, placing the respondent at a distinct disadvantage in 
seeking legal remedies for protracted commitment. One solution to the 
problem, of course, is to require that respondents' attorneys remain 
responsible for a respondent's legal representation during the commitment 
period. However, this requirement may prove cumbersome from an 
administrative point of view. Further, in other jurisdictions (e.g. , 
parts of North Carolina) where such continued representation is a matter 
of law, compliance is minimal, i.e., counsel never maintain contact with 
their clients after commitment. However, the practice whereby an 
attorney is discharged from his or her responsibility to a respondent 
upon completion of the hearing and the respondent literally leaves the 
courtroom not to see that attorney again is, in our opinion, an anomaly 
in an otherwise strong system. 

RECOMMENDATION: UPON THE COMPLETION OF A JUDICIAL HEARING 
AND A FINAL ORDER OF COMMITMENT, COUNSEL FOR THE 
RESPONDENT SHOULD NOT BE DISCHARGED FROM 
RESPONSIBILITIES FOR RESPONDENT'S REPRESENTATION UNTIL 
ALL AVAILABLE RECIEDIES AND OPTIONS FOR RELEASE OR LESS 
RESTRICTIVE ALTERNATIVES ARE CLEARLY AND CAREFULLY 
EXPLAINED TO THE RESPONDENT. FURTHER, COUNSEL FOR THE 
RESPONDENT SHOULD NOT BE RELEASED FROM HIS OR HER 
RESPONSIBILITIES FOR THE RESPONDENT'S REPRESENTATION 
UNTIL HE OR SHE HAS PERSONALLY COMMUNICATED THE 
PARTICULARS OF THE CASE TO THE OHIO LEGAL RIGHTS 
SERVICE AND THE HOSPITAL ADVOCATE. 

RECOMMENDATION: A DETAILED WRITTEN REPORT, AS REQUIRED I N  
SECTION 5122.15(H)  OF THE REVISED CODE, SHOULD BE 
FILED BY THE HOSPITAL AND MADE AVAILABLE TO THE 
RESPONDENT'S COUNSEL AT LEAST THREE DAYS BEFORE A 
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REVIEW HEARING. FURTHER, RESPONDENT'S COUNSEL SHOULD 
BE ENCOURAGED TO SUBPOENA MEMBERS O F  THE TREATXZNT 
TEAM TO T E S T I F Y  AT REVIEW HEARINGS. 

RECOMMENDATION: THE PROBATE COURT I S  ENCOURAGED TO DEVELOP 
ONE OR NORE TRAINING S E S S I O N S  FOR REFEREES AND 
ATTORNEY'S ON THE RIGHT TO AND PROCEDURES FOR APPEAL O F  
COMMITMENT ORDERS. THE PROBATE COURT I S  FURTHER 
ENCOURAGED TO SEEK THE ASSISTANCE O F  THE OHIO LEGAL 

TRAINING S E S S I O N S  . RIGHTS SERVICE I N  DEVELOPING AND COORDINATING THESE 
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CHAPTER I 

INTRODUCTION 

A. OVERVIEW OF REPORT 

This report is based on a study of the process of involuntary 
civil commitment in Columbus, Ohio. It is introduced in this chapter by 
an explanation of how the study was done, what its limitations are, and 
how certain terms are used in this report. That explanation is followed 
by a summary of the procedures in the commitment system as they existed 
in Columbus at this writing. 

The Nature of the Study 

This descriptive analysis of the practice and law for treating 
the mentally ill in Columbus focuses primarily on involuntary . 
hospitalization and treatment. The bases for the analysis are the Ohio 
statute and relevant case law, professional literature in law and mental 
health, and, especially, interviews with people who work in this system 
and observations of the system at work. 

Many references are made to Ohio's involuntary commitment 
statute, Ohio Rev. Code Ann. Section 5122 (see Appendix B). But this 
report is not intended as a law review. It is aimed primarily at an 
audience of practitioners--judges, referees, attorneys, court employees, 
mental health personnel and others involved in the involuntary civil 
commitment process in Ohio. Conclusions and recommendatins contained in 
the report are directed at court action, not legal tactics for defense 
attorneys or legal reform. Reference is made to statute to help explain 
why and how the system works as it does in Chicago. 
statute presented in this report should not be taken as authoritative, 
whether presented as the interpretations of these researchers or of 
people in the field. 

Interpretations of 

Neither is this report to be taken as a scholarly analysis of 
issues in mental health and the law. It contains no citations to 
professional literature, although an enormous literature exists that is 
relevant to this work. Scholarly works abound on mental health law and 
civil commitments, including some produced by the staff of this project. 
To cite professional literature as it relates to the manifold aspects of 
this report would have been an enormous task and would have increased the 
bulk of this report significantly. We thus chose not to cite these 
works, leaving scholarly analyses to other reports. Our obvious debt to 
the scholarly work of others in this field is readily acknowledged, 
however, and will be easy to identify in the pages that follow. We make 
no pretense that the philosophical and technical ideas raised in this 
volume are original, and we apologize in advance to the numerous authors 
to whom we fail to give direct credit. 

Then what this report? This report describes how informed 
people, who work with civil commitment in the City of-Columbus, perceive 
the system to work and how we perceived it during our field work. It is 
a report of what those involved in the system do, what they feel about 
it, and what they have suggested about other ways it might be done. 
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While we do not c:laim t o  present  a u t h o r i t a t i v e  knowledge e i t h e r  about t h e  
law o r  s cho la r ly  thought i n  t h i s  a r e a ,  w e  do c l a im t o  be p re sen t ing  a n  
a c c u r a t e  and r e p r e s e n t a t i v e  r epor t  of the  opinions and p r a c t i c e s  of the  
people who are c e n t r a l  t o  the  Columbus system f o r  c i v i l  commitment. 

A l l  that: w e  know about t h e  sys t em i s  what w e  have been t o l d  by 
t h e  people i n  Col.umbus, supplemented by t h e  p r o f e s s i o n a l  l i t e r a t u r e  and a 
l i m i t e d  number of pe r sona l  obse rva t ions  of p r a c t i c e  i n  Columbus. When i t  
i s  repor t ed  t h a t  c e r t a i n  even t s  occur  i n  Columbus, i t  should be 
understood t h a t  t h i s  means w e  were t o l d  t h a t  t hose  e v e n t s  occur ,  o r  t h a t  
w e  observed them occur. I f  s p e c i f i c  sources of in format ion  are not  
c i t e d ,  i t  can  be assumed t h a t  t h i s  in format ion  w a s  r epor t ed  t o  t h e s e  
r e sea rche r s  by v i r t u a l l y  a l l  those who were in te rv iewed and observed. I f  
in format ion  came only from c e r t a i n  sources ,  or i f  i t  d i f f e r e d  from 
i n f o m a t i o n  from o t h e r  sources ,  then the s p e c i f i c  source of t h e  
informat ion  i s  reported.  A l l  sources  are r epor t ed  as g e n e r i c  c a t e g o r i e s  
of people,  such a s  r e f e r e e s ,  a t t o r n e y s ,  mental  h e a l t h  p r o f e s s i o n a l s ,  and 
so on. S p e c i f i c  names are not used. We have attempted t o  ma in ta in  
c o n f i d e n t i a l i t y  of the  informat ion  t h a t  was provided t o  us. 
removed from a l l  data so t h a t  p a r t i c u l a r  i n d i v i d u a l s  could not be 
a s s o c i a t e d  unambiguously w i t h  p a r t i c u l a r  b i t s  of in format ion  provided t o  

Names were 

us. 

Appendix C i s  a copy of the  d a t a - c o l l e c t i o n  gu ides  used t o  
c o l l e c t  in format ion  i n  Columbus. Also included i n  those materials i s  a 
s ta tement  of r e sea rch  e t h i c s  and c o n f i d e n t i a l i t y ,  which d i r e c t e d  t h i s  
work. A complete set of f i e l d  n o t e s ,  w i th  names of people  removed, c a n  
be obta ined  from t h e  Nat iona l  Center  f o r  S t a t e  Courts. 

This r ep 'o r t  i s  organized roughly ch rono log ica l ly ,  proceeding 
from p rehea t ing  matters, through t h e  hear ing,  t o  pos thear ing  matters .  A 
separate s e c t i o n  concerns the  respondent ' s  counse l ,  who u s u a l l y  comes 
i n t o  t h e  p i c t u r e  a f t e r  a person has  been taken  i n t o  custody but  b e f o r e  a 
hear ing.  This o r g a n i z a t i o n  a l s o  is followed, more o r  less, i n  the  
s t a t u t o r y  a n a l y s i s  conta ined  i n  Appendix B. While ano the r  means of 
organiz ing  t h e s e  inaterials might arguably have been more e f f e c t i v e ,  t h i s  
g e n e r a l  o rgan iza t ion  scheme i s  used i n  o r d e r  t o  provide  m a x i m u m  
comparabi l i ty  between t h i s  r e p o r t  and companion volumes d e s c r i b i n g  
involuntary c i v i l  commitment i n  o t h e r  c i t i e s .  

The r e p o r t  and i t s  recommendations have been reviewed by many 
people  i n  Columbus. Nevertheless ,  t h e  f i n a l  r e s p o n s i b i l i t y  f o r  i t s  
c o n t e n t s  rests wi th  t h e  s t a f f  of t h i s  p r o j e c t .  
v i i -x )  i d e n t i f y  i n d i v i d u a l s  who served t h i s  p r o j e c t  i n  t h e  capac i ty  of 
a d v i s o r s  and d a t a  sources.  
of t h e i r  a c t i v i t i e s ,  they are t h e  source of a l l  our practical knowledge 
about t h e  Columbu:~ system. 
review t h e  r e p o r t  be fo re  i t s  f i n a l  r e l e a s e ,  t o  d e t e c t  and c o r r e c t  e r r o r s ,  
and t o  suggest r e v i s i o n s  i n  the  recommendations. No t o p i c  of t h i s  
complexity can  gene ra t e  a p e r f e c t  unanimity of opinion,  however. 
Di f fe rences  i n  pe rcep t ions  are acknowledged as much as poss ib l e .  
conc lus ions  or recommendations had t o  be f i x e d  i n  one d i r e c t i o n  o r  
ano the r ,  though, t h e  f i n a l  d e c i s i o n s  were made by p r o j e c t  s t a f f  and i t  i s  
they who must be accountable f o r  whatever degree  of wisdom o r  f o l l y  w a s  
thereby c rea t ed .  

The Acknowledgments (pp. 

E i t h e r  through in t e rv i ews  o r  ou r  obse rva t ions  

They a l s o  were g iven  the  oppor tuni ty  t o  

When 

L 

L 
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Limi ta t ions  and Focus of t h i s  Report 

Every r e sea rch  e f f o r t  has i t s  l i m i t a t i o n s .  Those r e f l e c t e d  i n  
t h i s  r e p o r t  are acknowledged i n  o rde r  t h a t  t h e  conclus ions  i n  the  r epor t  
are not  gene ra l i zed  t o  s i t u a t i o n s  t o  which they do not app ly .  

This r e p o r t  a p p l i e s  only t o  the process  of c i v i l  commitment i n  
F rank l in  County, Ohio and p r i m a r i l y  t h e  City of Columbus. It i s  not  
meant t o  apply t o  any o t h e r  p a r t s  of the State  of Ohio. 
t h e  informat ion  c e r t a i n l y  w i l l  g e n e r a l i z e  beyond the  C i t y ;  but  
g e n e r a l i z a t i o n s  t o  o t h e r  areas must be made by t h e  r eade r  as f o r t u i t o u s  
and s e r e n d i p i t o u s  o f f shoo t s  of t h i s  work, not as t h e  i n t e n t i o n  of t h e s e  
r e sea rche r s .  Other products  coming from t h i s  r e sea rch  p r o j e c t  w i l l  
e s t a b l i s h  some gene ra l  g u i d e l i n e s  t h a t  might be app l i ed  nationwide. 

Some pa r t s  of 

The d a t a  f o r  t h i s  r e p o r t  were ga thered  p r i m a r i l y  during October 
The f i n a l  r e p o r t  was r e l eased  i n  "review d r a f t "  form i n  February,  1981. 

1982. The r epor t  i s  accura t e  as of t h a t  t i m e .  In  performing po l i cy  
ana lys i s  and making recommendations f o r  change, one i m p l i c i t l y  hopes t h a t  
t h e  r e p o r t  soon w i l l  be out of da t e .  It seems t h a t  t h e  longer  a 
s i t u a t i o n  remains unchanged, t h e  longer the r e p o r t  remains accu ra t e  and 
t h e  g r e a t e r  t h e  evidence t h a t  i t  had no impact. 

The r e p o r t  r e l a t e s  only t o  a l l eged ly  o r  a c t u a l l y  mentally ill 
a d u l t s  of Columbus who are i n  the  c i v i l  system of l a w .  It i s  not meant 
t o  be a c c u r a t e  wi th  r e fe rence  t o  p r i sone r s ,  minors,  menta l ly  r e t a rded  o r  
developmentally d i sab led  persons,  o r  ' 'sexual of fenders"  who are a l l e g e d  
t o  be mentally ill. Some of t h i s  r e p o r t  has  obvious re levance  t o  these  
s p e c i a l  popula t ions  of people. Those popula t ions  a l s o  are sub jec t  t o  
s p e c i a l  cons ide ra t ions ,  however, t h a t  s e r i o u s l y  q u a l i f y  t h i s  r e p o r t ' s  
a p p l i c a b i l i t y  t o  them. 

Per spec t i v e  

It i s  impossible t o  cons ide r  t h e  system f o r  t h e  involuntary 
treatment of t h e  mentally ill without g e t t i n g  caught up i n  d i f f e r e n c e s  of 
op in ion  and c o n f l i c t i n g  a t t i t u d e s  about mental i l l n e s s  and s o c i e t y ' s  
proper response and r e s p o n s i b i l i t y .  
app rec i a t ed  t o  the  e x t e n t  t h a t  i t  can  accomplish two fundamental 
ob jec t ives .  Some people value a system t h a t  can  provide e a s i l y  f o r  t h e  
t reatment  of mentally ill i n d i v i d u a l s  because of the  obvious need and 
s o c i e t y ' s  r e s p o n s i b i l i t y  t o  respond t o  the  need, even i f  treatment must 
be coerced. Other people,  though, value a mental h e a l t h  system t o  t h e  
e x t e n t  t h a t  i t  can  p r o t e c t  i n d i v i d u a l s  from h o s p i t a l i z a t i o n  o r  t reatment  
being t h r u s t  upon them i n v o l u n t a r i l y .  
r e f e r  t o  t h e  f i r s t  of t hese  pe r spec t ives  as the  "helping a t t i t u d e "  and 
t h e  second of t h e s e  as t h e  " l i b e r t y  a t t i t u d e . "  

A mental h e a l t h  system w i l l  be 

For  ease of r e fe rence ,  w e  w i l l  

This r e p o r t  w i l l  at tempt t o  r ep resen t  t h e  he lp ing  a t t i t u d e  and 
t h e  l i b e r t y  a t t i t u d e  i n  equa l  s t r eng th .  
most people tend t o  f avor  one o r  t h e  o t h e r  more s t rong ly .  
t h e  a t t i t u d e  t h a t  p r e v a i l s  i s  influenced s t rong ly  by t h e  circumstances 
inhe ren t  i n  any pa r t i cu la r  mental  h e a l t h  case.  

It i s  s a f e  t o  say,  however, t h a t  
Equally t r u e ,  
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Some people hold these  a t t i t u d e s  i n  the  extreme. Those who are 
s t rong ly  biased toward the  helping a t t i t u d e  may contend t h a t  mental  
i l l n e s s  i s ,  p e r  :E, s u f f i c i e n t  reason t o  t r e a t  a n  i n d i v i d u a l  a g a i n s t  h i s  
or h e r  w i l l  because t h a t  pe r son ' s  capac i ty  f o r  vo luntary  and i n t e l l i g e n t  
decisionmaking i s  n e c e s s a r i l y  impaired. This  i s  not t o  say t h a t  people 
who subsc r ibe  f i r m l y  t o  the  he lp ing  a t t i t u d e  propound t h e  e l i m i n a t i o n  of 
a l l  i n d i v i d u a l  r i g h t s ,  however. They may ma in ta in  a s t rong  o r i e n t a t i o n  
toward r e spec t ing  p a t i e n t s ,  minimizing unnecessary r e s t r i c t i o n s ,  
providing humane and adequate c a r e ,  and so on. 
those who hold t h e  l i b e r t y  a t t i t u d e  may contend t h a t  mental  i l l n e s s  
r e a l l y  does no t  ex is t .  
behavior t o  which s o c i e t y  must accommodate without i n t e r f e r e n c e .  Such 
people,  however, agree t h a t  behavior harmful t o  o t h e r s  i s  obviously cause  
f o r  concern; but they argue i t  should be handled through the  c r i m i n a l ,  
r a t h e r  than t h e  c i v i l ,  j u s t i c e  system. 

On t h e  o t h e r  extreme, 

They view people as having wide ranges  of 

T r y  as one may t o  ba lance  the he lp ing  a t t i t u d e  and t h e  l i b e r t y  
a t t i t u d e ,  many s i . t u a t i o n s  a r i s e  i n  c i v i l  commitment procedures t h a t  b r ing  
t h e s e  two a t t i t u d e s  i n t o  sha rp  c o n f l i c t .  While t h e  o b j e c t i v e s  of he lp ing  
people and p r o t e c t i n g  freedom are not  n e c e s s a r i l y  c o n t r a d i c t o r y ,  d e c i s i o n  
p o i n t s  arise where t h e  two a t t i t u d e s  may compel c o n t r a d i c t o r y  ways t o  
proceed. 
"bad," " r igh t "  o r  "wrong," s t e m  from a fundamental disagreement about 
system o b j e c t i v e s  as seen i n  t h e  context  of the  two c o n t r a s t i n g  p o i n t s  of 
view. 
f r e q u e n t l y  can  be understood by r e fe rence  t o  t h e s e  d i f f e r i n g  a t t i t u d i n a l  
pe r spec t ives .  
i n t e r e s t s ;  but  c o n f l i c t s  between them a r e  admi t ted ly  impossible t o  avoid 
and occas iona l ly  w i l l  f o r c e  a choice between one o r  t h e  o the r .  

D i f f e rences  i n  opin ion  about what d e c i s i o n s  may be ''good" o r  

Disagreements about the  va lue  of a c i v i l  commitment system 

The b e s t  system w i l l  f i n d  ways t o  accommodate both  

Cons is ten t  with t h e  Nat iona l  Center f o r  S t a t e  Cour t ' s  
func t ion ing  as a n  ex tens ion  of the  s ta te  c o u r t  systems, i.e., working on 
t h e i r  behalf  and respons ive  t o  t h e i r  p r i o r i t i e s ,  t h e  I n s t i t u t e  has  t aken  
on amicus c u r i a e ,  l i b r a r y  r e source ,  and t e c h n i c a l  a s s i s t a n c e  r o l e s  
vis-a-vis the  c o u r t s  and t h e i r  a l l i e d  agencies  (e.g. ,  c o u r t  c l i n i c s ,  
pub l i c  defender  oEfices ,  mental  h e a l t h  c e n t e r s ,  l a w  enforcement agenc ie s ,  
d i v e r s i o n  programs, p roba t ion  and pa ro le  departments,  community 
c o r r e c t i o n s  programs, e t c . ) .  
of t h e  c o u r t s  t h a t  are faced wi th  d i f f i c u l t  p r a c t i c a l  problems. 
no t  a rgue  t h a t  th . is  p e r s p e c t i v e  i s  n e c e s s a r i l y  n e u t r a l ,  but do f e e l  very 
s t r o n g l y  t h a t  t h e  emphasis i s  squarely on the  improvement of everyday 
p r a c t i c e s  i n  t h e  e n t i r e  involuntary  c i v i l  commitment system, p r a c t i c e s  
which are o f t e n  incongruent wi th  s t a t e  s t a t u t e s  and mental  health-law 
theory,  and prac tkes  t h a t  must, i n  our  view, r e f l e c t  t h e  b e s t  i n t e n t s  of 
e x i s t i n g  law.  

Our pe r spec t ive  i s  probably c l o s e  t o  t h a t  
We do 

The commitment of an i n d i v i d u a l  t o  an i n s t i t u t i o n  a g a i n s t  h i s  o r  
h e r  w i l l  i s  a n  event  that b r i n g s  i n t o  c o n f l i c t  some of ou r  most s t r o n g l y  
he ld  values.  
commitment procedures throughout the  count ry  i s  t o  look o b j e c t i v e l y  a t  
t h e  s p e c i f i c  procedures of involuntary c i v i l  commitment and he lp  t h e  
c o u r t s  and a l l i e d  agencies  s t r i k e  a n  a l l - impor tan t  and very d i f f i c u l t  
balance. This ba:lancing act i s  nothing new t o  c o u r t s ,  but  i t  involves  
weighing (1) t h e  p r i v a t e ,  i n d i v i d u a l  i n t e r e s t s  (e.g., l i b e r t y )  t h a t  are  

Our a i m  i n  conducting s t u d i e s  of involuntary c i v i l  

4 



affected by a particular procedure or official action; ( 2 )  the 
community's interest in the treatment of allegedly helpless and mentally 
disturbed individuals; ( 3 )  the community's interest in protecting itself 
from those persons thought to be dangerous; and, ( 4 )  increasingly in 
these days of an austere economy and strained state resources, the 
interests of the court in not imposing undue fiscal and administrative 
burdens on the mental health-justice system. 
as the trier of fact, and outside of the courtroom as the administrator 
of a unit within a complex interorganizational network comprising the 
mental health-justice system, must make decisions within the context of 
(1) an evershif ting array of legal requirements, ( 2 )  resource 
allocations which come from different sources than the justice system, 
and, ( 3 )  a clientele that comes from a part of this interorganizational 
network governed by regulations, policies, and resources which overlap 
with and differ from those of the court. Although we clearly look at 
other "actors" in the involuntary civil commitment system, our emphasis 
is clearly on the judge and on ccurt action as it affects the entire 
involuntary civil commitment process. 

The judge, in the courtroom 

In the final analysis, the decision between liberty and state 
intervention in the lives of allegedly mentally disturbed persons may be 
based more on values and morals than on facts and logic, and entail 
judgments that probably need to be made by the public and legislators. 
Unfortunately, those people in the mental health-justice system charged 
with the responsibility of deciding between forced hospitalization and 
freedom in individual cases do not have the luxury of waiting for such 
ultimate judgments to be made. Decisions are being made today and will 
continue to be made even in the absence of final judgments about the 
state's justification for coercive hospitalization, right to treatment, 
right to refuse treatment, prompt judicial review of initial detainment, 
etc. Our aim is to help those individuals who must make these difficult 
decisions everyday. 
from ultimate questions, preferring instead to focus on everyday 
practice; it emphasizes court action that necessarily needs to strike a 
balance between competing interests; and, finally, it is one that 
probably reflects a little bit of impatience with ultimate questions. 
one philosopher has quipped, philosophic problems are raised, and 
philosophic speculation seems to be abundant at times which do not 
possess the logical and practical means to solve those problems. 

In brief, ours is a perspective that tends to shy 

As 

Terminology 

Some terms that deserve special comment are used throughout this 
These comments are noted here and will not be repeated as the report. 

terms are used. 

The most important term is the word l'commitment" and its various 
forms and derivatives. The current vogue is not to use this word because 
of its strong negative connotations. In its place, most people are using 
the term "hospitalization." We have chosen, though, to use "commitment" 
in this report for two reasons. 
used in speech, readily recognized, and well understood. 
and several other states, commitment and hospitalization are not 
synonymous. Hospitalization is merely one form that an order of 

First, it is a term that is commonly 
Second, in Ohio 
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commitment may take. Commitment is more nearly synonymous with 
court-ordered txeatment," but this is not accurate either in a system 
such as Ohio's in which a patient, though committed, still retains the 
right to refuse treatment. 
good substitute term for "committed" in Ohio, statutes in other states 
make it possible for people to be committed without the involvement of a 
court. Thus, the search for a synonym is frustrated and the choice is 
made to use the word "commitment" despite the stigma that has been 
associated with it. 
be reform of civil commitment law and mental health practices, and 
subsequent re-education of the public, so that the stigma, not the word, 
eventually disappears. 

11 

While the term "court-ordered" might be a 

Perhaps the ultimate solution to this problem will 

Two other words used in this report are "respondent" and 

Technically, a patient is a person who has been admitted for 
patient." These words are essentially synonymous for purposes of this 11 

report. 
mental health treatment, with or without a court commitment, either as an 
inpatient or outpatient. (Outpatients are more frequently referred to as 

"patients" in this report.) 
of an involuntary commitment proceeding. Generally, the report refers to 
the person as "respondent" with regard to legal concerns and before a 
commitment has be,en ordered. 
with regard to treatment concerns and following a commitment or voluntary 
admission to treatment. 

clients" by mental health professionals, but they will be called 11 

A respondent is a person who is the subject 

The person is referred to as a "patient" 

The impersonal pronoun "we" is used not to keep the reader at a 
distance but to refer accurately to the research team, staff members of 
the Institute on :Mental Disability and the Law, National Center for State 
Courts who participated in this project. 
Acknowledgments. 
sharing knowledge, observations, notes, ideas, and opinions. A result of 
the sharing process, however, is the impossibility of fixing 
responsibility fo,c the genesis of any of the accumulated project wisdom 
to any single individual. 
fell to Ingo Keilitz, however, and it is he who bears responsibility for 
its accuracy. 

They are listed by name in the 
The project benefited immensely from many hours of 

The task of primary author for this report 

B. SUMMARY OF THE FRANKLIN COUNTY (COLUMBUS), OHIO SYSTEM FOR 
INVOLUNTARY C'LVIL COMMITMENT 

The Colutnbus involuntary civil commitment process can be 
summarized in tenns of nine discrete steps, corresponding roughly to a 
set of chronologically ordered events: (1) initiating the commitment 
procedures; ( 2 )  mental health screening, investigation, and review; (3 )  
filing of an appl.ication (affidavit) formally declaring the intention to 
cause the involuntary hospitalization of a person; ( 4 )  custody and 
temporary hospita.lization of the person (respondent) who is the subject 
of the affidavit; ( 5 )  examination of the respondent by two doctors before 
judicial hearings; ( 6 )  a judicial hearing of probable cause for 
involuntary civil commitment; ( 7 )  continued short-term involuntary 
hospitalization or release; ( 8 )  an adversarial court heating, resulting 
in either involuntary civil commitment by the Probate Court, election of 
voluntary hospita.Lization by the respondent, or release; and, (9)  
periodic judicial review of the commitment. 

- - 

m 
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Initiating Involuntary Civil Commitment 

A person exhibits what appear t o  be mental health problems. 
This event may cause the person to enter the mental health system in 
Columbus. Of course, many people have mental aberrations t o  a greater or 
lesser degree and never seek professional help. 
people around him or her may simply choose to cope with the apparent 
problems. Or, the afflicted person may seek the help of private mental 
health practitioners, voluntarily admit himself or herself to a private 
or public psychiatric hospital, or seek help voluntarily from community 
mental health services in Franklin County. When none of these 
alternatives is realized, and when those in contact with the person 
(respondent) feel strongly enough to seek his or her forced 
hospitalization, the involuntary civil commitment process may be 
initiated. It necessarily will involve law enforcement and court 
officials. Ohio law defines mental illness as "a substantial disorder of 
thought, mood, perception, orientation, or memory that grossly impairs 
judgment, behavior, capacity to recognize reality, or ability to meet the 
ordinary demands of life" (5122.01). Further, according to Ohio law 
(Section 5122.01 of the Ohio Revised Code), a respondent is subject to 
forced hospitalization if he or she is determined to be mentally ill, e: 

The person and those 

o represents a substantial risk of physical harm to 
himself as manifested by evidence of threats of, or 
attempts at, suicide or serious self-inflicted bodily 
harm; 

o represents a substantial risk of physical harm to others 
as manifested by evidence of recent homicidal or other 
violent behavior or evidence of recent threats that 
place another in reasonable fear of violent behavior and 
serious physical harm or other evidence of present 
dangerousness; 

o represents a substantial and immediate risk of physical 
impairment or injury to himself as manifested by 
evidence that he is unable to provide for and is not 
providing for his basic physical needs because of his 
mental illness and that appropriate provision for such 
needs cannot be made immediately available in the 
community; or, 

o would benefit from treatment in a hospital for his 
mental illness and is in need of such treatment as 
manifested by evidence of behavior that creates a grave 
and imminent risk to substantial rights of others or 
himself. 

In Columbus, involuntary civil commitment is initiated by means 
of either an emergency procedure or a judicially ordered (non-emergency) 
procedure. In emergency situations, law enforcement or mental health 
personnel may take a person to a hospital if it is believed that only 
swift action and immediate hospitalization will prevent physical harm to 
the respondent or others. At the hospital, the respondent is examined 
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wi th in  24 hours of a r r i v a l .  
b e l i e v e  the  respondent t o  be  mentally i ll  and s u b j e c t  t o  invo lun ta ry  
c i v i l  commitment, the  respondent i s  r e l eased ,  e l e c t s  t o  become a 
voluntary  p a t i e n t ,  o r  i s  de ta ined  a t  t h e  h o s p i t a l  f o r  no more than t h r e e  
c o u r t  days ( i .e. ,  weekdays excluding h o l i d a y s ) ,  during which t h e  h o s p i t a l  
must f i l e  a n  a f f i d a v i t  f o r  j u d i c i a l  h o s p i t a l i z a t i o n .  

Depending upon whether t h e  h o s p i t a l  s taff  

I n  non-emergency s i t u a t i o n s ,  any person  may, ( b u t  u sua l ly  i t  i s  
a family member of the  respondent) ,  c o n t a c t  the F r a n k l i n  County Probate 
Court t o  i n i t i a t e  involuntary c i v i l  commitment. 
Court, i n  t u r n ,  t y p i c a l l y  r e f e r s  the  person ( a f f i a n t )  seeking the  
respondent ' s  h o s p i t a l i z a t i o n  t o  a l o c a l  community mental  h e a l t h  c e n t e r  t o  
have t h e  respondent examined. Once the a f f i a n t  has accomplished t h i s ,  o r  
f a i l s  t o  persuade t h e  respondent t o  submit t o  t h e  examination, he o r  she 
goes i n  person t o  the  "mental i l l n e s s  desk" of the  Probate Court t o  make 
a w r i t t e n  d e c l a r a t i o n  ( A f f i d a v i t  of Mental Illness, see Appendix A) and 
complete o t h e r  suppor t ing  forms and documents. 

An o f f i c i a l  of t h e  

Mental Health Screening, I n v e s t i g a t i o n ,  and Review 

The g r e a t  ma jo r i ty  of persons f o r  whom fo rced  h o s p i t a l i z a t i o n  i s  
sought are screened and d i v e r t e d  t o  less r e s t r i c t i v e  a l t e r n a t i v e s  by 
va r ious  means. I n  emergency s i t u a t i o n s ,  upon examination of t h e  
a l l e g e d l y  menta l ly  ill person, t h e  h o s p i t a l  may choose t o  release t h e  
person, make a referral t o  community s e r v i c e s ,  o r  persuade the  person t o  
become a voluntary  p a t i e n t ,  r a t h e r  than proceed wi th  cour t -ordered  
hosp i t a1 i z a  t ion. 

I n  non-emergency cases, t h e  F r a n k l i n  County Probate  Court 
t y p i c a l l y  provides a number of checks and ba lances  be fo re  i t  w i l l  permi t  
a n  o f f i c i a l  a f f i d a v i t  t o  be f i l e d  and set t h e  involuntary c i v i l  
commitment process  i n  motion. F i r s t ,  the  Court u s u a l l y  r e f e r s  the  
a f f i a n t  t o  a p s y c h i a t r i s t ,  psychologis t ,  o r  most commonly t o  a 

c e n t e r s  i n  Columbus. These mental  h e a l t h  personnel  i n v e s t i g a t e  t h e  
a l l e g a t i o n s  of t h e  a f f i a n t  by in te rv iewing  both  t h e  a f f i a n t  and the  
respondent ( i f  p o s s i b l e )  and reviewing a v a i l a b l e  records.  
s c reens  and d i v e r t s  the  ma jo r i ty  of c a s e s  t o  less r e s t r i c t i v e  t reatment  
o r  p r o t e c t i v e  s e r v i c e s ,  c a s e s  t h a t  may o therwise  be cons idered  f o r  
involuntary  c i v i l  commitment. Second, t h e  Court r e q u i r e s  t h a t  the  
a f f i a n t  provide a l e t te r  i n  support  of t h e  a f f i d a v i t ,  from a 
p s y c h i a t r i s t ,  p sycho log i s t ,  o r  a pre-screener c e r t i f y i n g  t h a t  the  
respondent should be h o s p i t a l i z e d  against his o r  her w i l l .  With such 
c e r t i f i c a t i o n  i n  hand, the  a f f i a n t  proceeds t o  the  Court f o r  f i l i n g  of 
t h e  a f f a d a v i t .  
proceed beyond t h i s  e a r l y  s t a g e  of the  invo lun ta ry  c i v i l  commitment 
process.  F i n a l l y ,  once i n  t h e  Court f o r  t h e  formal f i l i n g  of a n  
"Aff idavi t  of Mental I l l n e s s "  (see Appendix A ) ,  t h e  a f f i a n t  i s  ques t ioned  
f u r t h e r  by a Deputy Clerk  of the  Court and i s  asked t o  complete s e v e r a l  
forms i n  a d d i t i o n  t o  t h e  a f f i d a v i t .  One of t h r e e  c o u r t  r e f e r e e s  
( a t t o r n e y s  a t  l a w  appointed by the  c o u r t )  reviews a l l  r e l e v a n t  documents 
and a l l e g a t i o n s .  

pre-screener" (a s o c i a l  worker) a t  one of the  community mental  h e a l t h  11 

This  procedure 

Obviously f r i v o l o u s  o r  unsubs tan t i a t ed  compla in ts  r a r e l y  

L 

F 
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Filing of an Affidavit 

The jurisdiction of the Franklin County Probate Court is 
formally invoked when an Affidavit of Mental Illness (see Appendix A) is 
filed with the court. 
hospitalized for several days before an affidavit is filed with the Court 
by means of the emergency procedure described above, the involuntary 
civil commitment process in Franklin County does not proceed without the 
filing of an affidavit. 
respondent is detained either files the affidavit (i.e., the hospital 
becomes the affiant) or persuades a family member to do so. 
above, the affidavit must be filed within three days of emergency 
admission or the person must be released from the hospital. 

Although a person may be involuntarily 

In emergency cases, the hospital where the 

As mentioned 

In non-emergency situations, the affiant appears in person at 
the Court, submits a mental health practitioner's statement certifying to 
the respondent's need for court-ordered hospitalization, and, with the 
assistance of a deputy court clerk, completes the affidavit and several 
supporting documents. The affiant then swears to the truthfulness of the 
information given. One of the three court referees examines the 
documents and, once satisfied that probable cause exists to proceed with 
court-ordered hospitalization, issues a Temporary Order of Detention 
(Appendix A), which formally begins the involuntary hospitalization 
process. 

Custody and Temporary Detention 

The Deputy Clerk of the Court conveys the court order of 
detention to the County Sheriff, who typically dispatches two deputies to 
locate the respondent and transport him or her to a designated mental 
health facility (usually Central Ohio Psychiatric Hospital). 
from the Sheriff that the respondent has been transported to a hospital, 
the Deputy Clerk notifies the respondent's family and others who may need 
to know of the respondent's hospitalization. 

Upon word 

Examination by Two Doctors Before Judicial Hearing 

In addition to examinations by hospital physicians or mental 
health personnel pursuant to the admission policies of the hospital, the 
respondent is examined by two psychiatrists, appointed by the court to 
report on the mental condition of the respondent and his or her need for 
involuntary hospitalization. One psychiatrist (or a licensed clinical 
psychologist) may be of the respondent's (or counsel's) own choosing. 
Typically, during testimony at the judicial hearings, one psychiatrist 
(known as the "court doctor") makes the case for involuntary 
hospitalization, while the other (called the "independent expert") makes 
the case for release. Frequently, however, they agree in their 
diagnoses, and treatment and placement recommendations. Examinations 
typically are performed shortly before the probable cause hearing, which 
is held within three days after the filing of the affidavit. 
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Probable Cause Hearing 

A preliminary hear ing  i s  almost always held t h r e e  days a f t e r  t h e  
f i l i n g  of the a f f i d a v i t  i n  a room e s p e c i a l l y  des igna ted  f o r  t h a t  purpose 
i n  t h e  basement of C e n t r a l  Ohio P s y c h i a t r i c  Hospi ta l .  
hear ing the  s t a t e  has the  burden of showing probable cause  t h a t  the 
respondent i s  s u b j e c t  t o  involuntary c i v i l  commitment. The respondent is 
represented  by a n  a t t o r n e y ,  who usua l ly  has reviewed the  c a s e  and 
confer red  with t h e  respondent be fo re  the  hear ing.  
S t a t e  are represented  a t  t h e  probable cause hea r ing  by a h o s p i t a l  s o c i a l  
worker des igna ted  by the  h o s p i t a l .  A Court r e f e r e e  p r e s i d e s  over the  
hearing. The Court d o c t o r ,  independent e x p e r t ,  a f f i a n t ,  and o t h e r  
w i tnes ses  may be c a l l e d  upon t o  o f f e r  testimony r e l e v a n t  t o  the  c a s e  and 
may be s u b j e c t  t o  cross-examination by t h e  r e sponden t ' s  counse l  o r  the  
s o c i a l  worker. 

I n  t h i s  f i r s t  

The i n t e r e s t s  of t h e  

Reportedly,  i n  fewer than one i n  25 c a s e s ,  t h e  r e f e r e e  f i n d s  no 
probable cause  t o  proceed wi th  involuntary c i v i l  commitment, whereupon 
t h e  respondent i s  d ischarged  and a l l  records of t h e  proceedings are 
expunged. I n  most c a s e s ,  the  r e f e r e e  f i n d s  t h a t  t h e r e  i s  probable cause  
t h a t  t h e  respondent i s  mentally ill and s u b j e c t  t o  involuntary  c i v i l  
commitment, schedules  a f u l l  j u d i c i a l  hear ing of t h e  c a s e  w i t h i n  t e n  
days,  and o r d e r s  t h e  continued h o s p i t a l i z a t i o n  of t h e  respondent u n t i l  
such t i m e .  

Continued Commitment Between Hearings 

J u d i c i a l  hea r ings  are he ld  promptly i n  F r a n k l i n  County: t h e  
probable  cause  he.aring i s  he ld  w i t h i n  t h r e e  days of t h e  f i l i n g  of a n  
a f f i d a v i t ,  and f u l l  h e a r i n g s  a r e  he ld  w i t h i n  t e n  days of the  probable 
cause  hearings.  In t h e  t i m e  between scheduled hea r ings ,  a respondent o r  
h i s  o r  h e r  counsel may seek and o b t a i n  release f r o m  the h o s p i t a l  if t h e  
t rea tment  t e a m  de te rmines  t h a t  t h e  respondent no longer  meets the  
involuntary  commil:ment c r i t e r i a .  The respondent a l s o  may be encouraged 
t o  become a voluntary  p a t i e n t .  The Court doc to r ,  t h e  independent e x p e r t ,  
and t h e  respondent ' s  counse l  t y p i c a l l y  c o n f e r  w i th  the  respondent a t  some 
t h e  be fo re  t h e  f u l l  hear ing.  
and escape from t h e  h o s p i t a l  dur ing  t h i s  time are rare. 

J u d i c i a l  appea l s ,  w r i t s  of habeas corDus, 

The F u l l  Hearing 

An a d v e r s a r i a l  hear ing  i s  conducted w i t h i n  t e n  days of t h e  
f i l i n g  of a n  a f f i d a v i t .  According t o  Ohio l a w ,  the  h e a r i n g s  are t o  b e  
conducted i n  accordance wi th  due process  of law and t h e  Ohio Rules of 
Civil  Procedure. 
otherwise,  l i t t l e  d i s t i n g u i s h e s  t h i s  f u l l  hear ing  and t h e  probable cause  
hear ing  preceding i t ,  except :  a n  a t t o r n e y ,  i n s t e a d  of a h o s p i t a l  s o c i a l  
worker, r e p r e s e n t s  t h e  S t a t e ' s  i n t e r e s t s ;  t h e  S t a t e  b e a r s  a h e a v i e r  
burden of proof t o  s u s t a i n  t h e  respondent ' s  cont inued  h o s p i t a l i z a t i o n ;  
and a l l  w i tnes ses '  testimony must be sworn. 

Although l e g i s l a t i v e  i n t e n t i o n  r e p o r t e d l y  was 

After hear ing a l l  testimony, i f  the  r e f e r e e  f i n d s  t h a t  the  S t a t e  
h a s  f a i l e d  t o  prove by c l e a r  and convincing evidence t h a t  t h e  respondent 
i s  mentally ill arid s u b j e c t  t o  involuntary h o s p i t a l i z a t i o n ,  he ( a t  t h i s  
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w r i t i n g ,  a l l  the  r e f e r e e s  a r e  male) d i scha rges  t h e  respondent.  
A l t e r n a t i v e l y ,  i f  the  c r i t e r i a  f o r  involuntary h o s p i t a l i z a t i o n  have been 
m e t  by c l e a r  and convincing evidence, the r e f e r e e  o r d e r s  involuntary 
h o s p i t a l i z a t i o n ,  u sua l ly  a t  Central  Ohio P s y c h i a t r i c  Hosp i t a l ,  f o r  up t o  
n ine ty  days. 

Continued Involuntary H o s p i t a l i z a t i o n  and Pe r iod ic  J u d i c i a l  Review 

I f  i n  t h e  opin ion  of h o s p i t a l  s t a f f  a p a t i e n t ' s  c o n d i t i o n  does 
n o t  s u f f i c i e n t l y  improve, he o r  she w i l l  remain h o s p i t a l i z e d .  However, 
according t o  Ohio l a w ,  a person who i s  i n v o l u n t a r i l y  h o s p i t a l i z e d  
pursuant t o  a f u l l  j u d i c i a l  hear ing i s  e n t i t l e d  t o  a j u d i c i a l  review of 
the  need f o r  continued h o s p i t a l i z a t i o n  90 days a f t e r  the  o r i g i n a l  
commitment dec i s ion ;  t h e r e a f t e r ,  review hearings must be he ld  a t  l e a s t  
every two years .  I n  Frankl in  County, nine out of t e n  respondents 
h o s p i t a l i z e d  by c o u r t  o r d e r  a r e  discharged from t h e  h o s p i t a l  o r  e l e c t  t o  
become voluntary  p a t i e n t s  be fo re  a review hear ing  t akes  place.  For the  
minori ty ,  a t  l e a s t  t e n  days be fo re  t h e  i n i t i a l  90 day commitment, the  
h o s p i t a l  or some o t h e r  a f f i a n t  must f i l e  an a p p l i c a t i o n  f o r  continued 
commitment wi th  t h e  Probate  Court. 

When they occur ,  the  j u d i c i a l  review hea r ings  are almost 
i d e n t i c a l  t o  t h e  f u l l  j u d i c i a l  hear ing descr ibed  above. Again, appeals ,  
w r i t s  of habeas corpus,  and o t h e r  forms of r e l i e f  are a v a i l a b l e ,  but  
r a r e l y  used. 
h o s p i t a l i z e d  p a t i e n t s  are a l s o  r e l a t i v e l y  in f r equen t  and, i f  they do 
occur,  they a r e  not vigorously pursued by h o s p i t a l  a u t h o r i t i e s  o r  t h e  
c o u r t s  u n l e s s  t he  escaped p a t i e n t s  appear once aga in  as the  sub jec t  of an 
a f f i d a v i t  a t  the  beginning of the  involuntary c i v i l  commitment process. 

"Unauthorized absences" or escapes by i n v o l u n t a r i l y  
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CHAPTER I1 

STUDY XETHOD S 

This  chap te r  cons iders  t h e  methods used i n  t h e  f i r s t  phase of  
t h e  n a t i o n a l  p r o j e c t  undertaken by t h i s  r e sea rch  s t a f f ,  a s  w e l l  a s  i n  the 
r e sea rch  s p e c i f i c  t o  Columbus. 

L i t e r a t u r e  Review 

Beginning i n  January,  1981, t he  p r o j e c t  s t a f f  reviewed 
p ro fes s iona l  l i t e r a t u r e  on the  t o p i c  of mental  h e a l t h  l a w ,  e s p e c i a l l y  
t h a t  p a r t i c u l a r l y  germane t o  t h e  involuntary  c i v i l  commitment of 
a l l e g e d l y  menta l ly  ill a d u l t s .  
approximately two months, although l i t e r a t u r e  w a s  reviewed c o n t i n u a l l y  
throughout t h e  i n i t i a l  one-year p r o j e c t  per iod.  Source m a t e r i a l s  were 
c o l l e c t e d  from books and j o u r n a l s  i n  the  d i s c i p l i n e s  of  law, psych ia t ry ,  
psychology, s o c i a l  work, soc io logy ,  and pub l i c  po l i cy  admin i s t r a t ion .  
P ro fes so r s  and mental  h e a l t h  p r a c t i t i o n e r s  were informed about t h e  
, p r o j e c t  and asked t o  provide cop ie s  of  unpublished papers  o r  o t h e r  
h a r d - t e f i n d  a r t ic les  t h a t  would be of  va lue  t o  our  work. Members of t h e  
p r o j e c t ' s  n a t i o n a l  advisory  board were p a r t i c u l a r l y  h e l p f u l  i n  l o c a t i n g  
va luab le  l i t e r a t u r e .  

The i n i t i a l  per iod  of review l a s t e d  f o r  

J u s t  p r i o r  t o  t h e  meeting of t he  n a t i o n a l  advisory  board i n  
Apr i l ,  s t a f f  prepared an  " Issues  Paper" summarizing the  r e l e v a n t  
l i t e r a t u r e  and de f in ing  important  contemporary issues of c i v i l  commitment 
w i th  which t h i s  p r o j e c t  w a s  t o  be  concerned. 
t h e  " Issues  Paper" has  been a l t e r e d  s l i g h t l y  and publ ished a s  
'I Involuntary  Civil Commitment: 
Court J o u r n a l ,  1981, 5(4), 5 f f . ;  a v a i l a b l e  from t h e  Nat ional  Center f o r  
S t a t e  Courts Pub l i ca t ion  Department). 
board helped s t a f f  dec ide  what research  ques t ions  should be explored 
du r ing  s i t e  v i s i t s  and gave advice  on f i e l d  r e sea rch  methods. 

The s u b s t a n t i v e  p o r t i o n  of 

The Discerning Eye of  t he  Law'' ( S t a t e  - 
A t  t h e i r  meeting, members of  t h e  

S t a t u t o r y  Review 

A scheme w a s  devised f o r  ana lyz ing  s ta tutes  governing c i v i l  
commitment. The scheme w a s  cons t ruc ted  by i d e n t i f y i n g  a l l  t he  important  
ques t ions  t h a t  might be addressed i n  a commitment s t a t u t e  and then 
o rde r ing  them roughly as they might become r e l e v a n t  i n  a t y p i c a l  case .  
The s t a t u t o r y  a n a l y s i s  o u t l i n e  and t h e  f u l l  a n a l y s i s  of t h e  Chi0 s t a t u t e  
are appended t o  t h i s  r e p o r t  as Appendix B. 

A complete s t a t u t o r y  a n a l y s i s  w a s  performed f o r  approximately 20 
states, as w e l l  as f o r  t h e  model s t a t u t e  prepared by the  Mental Health 
Law P r o j e c t  (publ ished i n  t h e  July-August 1977 i s s u e  of  t h e  Mental 
D i s a b i l i t y  Law Reporter) .  The 20 states were those i n  which the Nat ional  
Center ' s  p r o j e c t  had rece ived  funding, o r  s ta tes  t h a t  had been brought t o  
the s t a f f ' s  a t t e n t i o n  as having s t a t u t e s  t h a t  were p a r t i c u l a r l y  
i n t e r e s t i n g ,  innovat ive ,  o r  modern. 

A f t e r  a n  ind iv idua l  review o f  a l l  t h e  s t a t u t e s ,  a comparative 
a n a l y s i s  w a s  made. 
s t a f f  compiled all t h e  v a r i a t i o n s  of  s t a t u t o r y  p rov i s ions  r e l a t i n g  t o  

Using the  a n a l y t i c a l  scheme t h a t  had been developed, 
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each of the  a n a l y t i c a l  ca t egor i e s .  
v a r i a t i o n s  i s  a v a i l a b l e  from the National Center and formed a b a s i s  of 
t h e  major product of the  f i r s t  phase of the  p r o j e c t ,  P r o v i s i o n a l  
Procedural and Substant ive Guide l ines  f o r  the  Involuntary C i v i l  
Commitment of Mentally 111 Persons,  t o  be published i n  May 1982. Based 
upon t h i s  a n a l y s i s ,  s t a f f  determined where and how s t a t e  s t a t u t e s  and 
procedures d i f f e r e d  wi th  regard t o  c i v i l  commitment. These p o i n t s  of 
d i f f e r e n c e  became! the  focus f o r  f i e l d  d a t a  c o l l e c t i o n .  

This compi la t ion  of s t a t u t o r y  

I n  a d d i t i o n  t o  reviewing s t a t u t e s ,  s t a f f  reviewed important c a s e  
law.  The Mental D i s a b i l i t y  Law Reporter ,  l a w  review a r t i c l e s ,  and 
s t a t u t e  annotaticms a v a i l a b l e  f o r  t h e  va r ious  states were t h e  major 
sources  f o r  i d e n t i f y i n g  important cases. Where the c a s e  law 
s i g n i f i c a n t l y  addied t o  or changed t h e  range of v a r i a t i o n  t h a t  had been 
i d e n t i f i e d  throug;h t h e  s t a t u t o r y  a n a l y s i s ,  t h i s  in format ion  w a s  
incorpora ted  i n  t.he comparative a n a l y s i s .  P a r t i c u l a r l y  thorough ana lyses  
of case l a w  were conducted f o r  the  f i v e  funded p r o j e c t  s t a t e s :  I l l i n o i s ,  
Ohio, North CaroI.ina, New York, and C a l i f o r n i a .  

P r o j e c t  s t a f f  a l s o  con tac t ed  c o u r t  a d m i n i s t r a t o r s  a c r o s s  t h e  
count ry  t o  o b t a i n  any types  of a d m i n i s t r a t i v e  r e g u l a t i o n s  t h a t  might be 
of he lp .  Several  c o p i e s  of r e g u l a t i o n s  were received.  For a l l  s ta tes  
whose s t a t u t e s  were analyzed, published c o u r t  r u l e s  a l s o  were examined. 
Informat ion  gleaned from a d m i n i s t r a t i v e  r e g u l a t i o n s  and c o u r t  r u l e s  w a s  
sparse, but i t  a l s o  w a s  included i n  t h e  s t a t u t o r y  a n a l y s i s  as appropr i a t e .  

Pre l iminary  S i t e  V i s i t  

A prelim.inary v i s i t  w a s  made t o  f o u r  of t h e  funded p r o j e c t  
sites. Three s t a f f  members v i s i t e d  Columbus i n  June 1981, meeting wi th  
judges,  r e f e r e e s ,  c o u r t  personnel ,  and mental  h e a l t h  p ro fes s iona l s .  

The pre l iminary  v i s i t  served s e v e r a l  purposes. F i r s t ,  t h e  
p a r t i c i p a n t s  i n  t h e  Columbus c i v i l  commitment system t o l d  s t a f f  t h e i r  
pe rcep t ions  of how t h e  Columbus system worked. 
t h e  system and p e c u l i a r i t i e s  t h a t  set i t  a s i d e  from most o t h e r s  and 
answered ques t ions  about t h e  Ohio s t a t u t e .  

They noted problems w i t h  

During t h e  pre l iminary  v i s i t ,  coope ra t ion  w a s  pledged f o r  t h e  
r e sea rch  p r o j e c t .  The people i n  Columbus (and i n  the o t h e r  sites as 
w e l l )  were extremely h e l p f u l  and c o r d i a l .  S t a f f  of t h e  c o u r t s  and t h e  
mental  h e a l t h  agencies  i n v i t e d  t h e  r e sea rch  team t o  inc lude  them i n  t h e  
d a t a  c o l l e c t i o n  e f f o r t  and generously o f f e r e d  t h e i r  help.  

The i n d i v i d u a l s  w i th  whom w e  m e t  du r ing  the  pre l iminary  s i t e  
v i s i t  i d e n t i f i e d  t h e  agencies  and i n s t i t u t i o n s  i n  Columbus t h a t  were 
involved wi th  t h e  mentally ill and c i v i l  commitment. 
t h e s e  o rgan iza t ions  w e r e  named. 
i n s t i t u t i o n s  but  who were deemed important o r  knowledgeable i n  a 
p a r t i c u l a r  area were a l s o  i d e n t i f i e d .  

Key people  w i t h i n  
Others who were u n r e l a t e d  t o  major 
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S i t e  V i s i t s  

I n  t ens  i v e  da t a -co l l ec t ion  t r i p s  t o  each of t he  f i v e  funded s i t e s  
followed t h e  completion of the comparative s t a t u t o r y  ana lys i s .  Four 
s t a f f  members worked i n  Columbus f o r  one week i n  October 1981. 

During the  two weeks p r i o r  t o  the  s i t e  v i s i t ,  i n t e n s i v e  
p repa ra t ions  were made. 
i d e n t i f i e d  dur ing  the  prel iminary s i t e  v i s i t ,  were contac ted  by te lephone 
and appointments were made f o r  v i s i t s  t he  next  week. S t a f f  thoroughly 
reviewed the  Ohio s t a t u t e  and case  l a w  and i d e n t i f i e d  ques t ions  of 
p a r t i c u l a r  t h e o r e t i c a l  o r  p r a c t i c a l  concern f o r  t h e  Columbus system. 
Interview guides  were mailed t o  people who were t o  be interviewed so t h a t  
they could review t h e  areas of concern i n  advance and prepare  f o r  t h e  
in te rv iews  i f  they wished. 

Important people a t  t h e  s i t e ,  who had been 

Three major a c t i v i t i e s  were undertaken dur ing  s i t e  v i s i t s :  
in te rv iews ,  observa t ions ,  and s t a f f  d i scuss ions .  Most p a r t i c i p a n t s  were 
interviewed ind iv idua l ly ,  a l though some were interviewed i n  groups. With 
very few except ions ,  a l l  in te rv iews  were conducted by two o r  t h r e e  s t a f f  
members. 
of "scribe." While the  o t h e r  person a t tended  c a r e f u l l y  t o  substance and 
l ed  t h e  interview, the  s c r i b e ' s  duty was t o  record a l l  answers. I n  t h i s  
manner, one person could a t t e n d  c a r e f u l l y  t o  what was being s a i d  and be 
s u r e  t o  i n v e s t i g a t e  thoroughly a l l  important ques t ions ;  and t h e  o t h e r  
person could be su re  t h a t  everything t h a t  w a s  s a i d  was c a r e f u l l y  
recorded. 
Acknowledgments s e c t i o n  a t  the  beginning of t h i s  volume. The s i t e  v i s i t  
began wi th  in te rv iews  wi th  judges and observa t ions  of hear ings.  The next  
in te rv iews  tended t o  be wi th  a t to rneys :  r e f e r e e s ,  s ta te ' s  a t t o r n e y s ,  and 
p r i v a t e  a t torneys .  
t he  mental  h e a l t h  community: h o s p i t a l  admin i s t r a to r s ,  mental  h e a l t h  
p ro fes s iona l s ,  and p a t i e n t  advocates. 

Before each in te rv iew,  one s t a f f  person w a s  ass igned  t h e  r o l e  

The people who were interviewed i n  Columbus are named i n  the  

Middle and l a t e r  in te rv iews  tended t o  focus  more on 

Court hear ings  conducted during the  time of t h e  v i s i t  were 
For each s i t e ,  an  observa t ion  guide was prepared and s tud ied  

(The observa t ion  guide f o r  Columbus i s  
The p r o j e c t  team took notes  dur ing  the  

observed. 
i n  advance of t h e  hear ings.  
included i n  Appendix C.) 
hear ings.  
and "scr ibbled" form. 
week fol lowing t h e  s i t e  v i s i t .  

Notes taken  during in te rv iews  and c o u r t  hear ings  were i n  rough 
Each s t a f f  person rewrote  t h e  no te s  during t h e  

The t h i r d  major ac t iv i ty- -d iscuss ion  and analysis--took place a t  
t h e  end of each day, when s t a f f  m e t  t o  compare no te s  and impressions 
about t h e  system. 
sources  agreed wi th  each o the r ;  (2) what answers from va r ious  sources  
d isagreed;  and ( 3 )  what answers s t i l l  were missing. 
t h e s e  d i scuss ions ,  i n t e rv i ew assignments f o r  t he  next  day were planned. 
When s t a f f  members were conf ident  of the  answers they had rece ived ,  no 
f u r t h e r  ques t ions  were asked on c e r t a i n  top ic s .  
unce r t a in ,  a d d i t i o n a l  a t t e n t i o n  w a s  given t o  these  ques t ions  i n  t h e  next  
interviews.  

Key concerns were (1) what answers from va r ious  

On t h e  b a s i s  of 

When they were 
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The peop'le with whom interviews were conducted were not a 
statistically representative sample in any sense. 
chosen because they were identified as the most well-informed and 
influential people in Columbus with regard to civil commitment from the 
perspective of court action (see "Perspective," Chapter I>. 
consistent with the project goals; i.e., not to establish what is average 
o r  typical, o r  what the typical person thinks about the process, but to 
gain insight: into how the system works and how it might be made better by 
the actions of the! court and its allied agencies, from the perspectives 
of people with ext:raordinary and authoritative abilities to understand 
and comment on it. 

They were purposively 

This was 

Of course, the purposive sampling of interviewees within a 
perspective favoring court action (as opposed to the perspective of a 
public defender, civil libertarian, o r  involuntary commitment 
"abolitionist ," fcc example) may have left some perspectives 
under-represented. Although we did interview ex-patients and patient 
advocates, we did not, for one example, speak with patients involuntarily 
hospitalized at the time of our study. 
perspective of the involuntarily hospitalized persons may be one quite 
different than that of the ex-patients and advocates to whom we spoke in 
the various sites, and one potentially valuable €or improvement of the 
system (even from our perspective of court action). The close tracking 
and observation of several cases through the various stages of the 
commitment process, enriched by the accounts of the patients themselves 
in a particularly attractive inquiry which we were, unfortunately, unable 
to reach. 
only incomplete--an unfortunate flaw of most social research. 

We ackowledge that the 

Such omissions do not make the present work less valid, but 

The Form of the Data 

The ultimate goal for this research project was to generate 
information through which the civil commitment process could be made to 
function as well a,s possible. The purpose of the data collection was to 
obtain practitioners' opinions, advice, and suggestions about the civil 
commitment process, particularly as it operates in their own Localities. 
Accordingly, it wa13 appropriate that the research be qualitative, not 
quantitative. Our main purpose was not to ask how many. 
rather to ask w&, how well, and how else. 
what works best and why. 

The purpose was 
We sought information about 

The questions in the data collection guide were open-ended. 
Multiple-choice types of question were avoided so that interviewees would 
be free to formulate their own opinions rather than have their thoughts 
slotted into predet:ennined categories by the researchers. 

The data collection guide (in Appendix C) is a complete set of 
all the questions t:hat were investigated. 
many topics. The c:omplete data collection flows in a more-or-less 
chronological order, as events occur during a typical commitment 
process. The quest:ions unavoidably overlap to some degree, but 
repetition was minimized as much as possible. It should be easy to see 
that the interview questionnaire was organized in the same basic scheme 
that was used for t:he statutory analysis. 

The interview guide covers 
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Because of the length of the data collection guide, every 
question was not asked of every interviewee. 
presented in each interview to optimize the match of peoples' areas of 
knowledge with the questions asked. 
however, to discuss any aspect of the commitment process with which they 
were familiar or about which they had particular opinions or 
suggestions. Interviewers were able to (and frequently did) stray from 
the planned path of questions if it seemed useful and appropriate. 

A subset of questions was 

A l l  interviewees were invited, 

The questionnaire was considered only a data collection guide, 
not a dictum. Precise language in the questions was not important, and 
neither was the order in which questions were covered. 
simply a reminder of important issues and ideas that needed to be 
discussed. More concern was given to understanding the answers than to 
writing them down thoroughly or verbatim. 

The guide was 

A complete set of field notes, with all names and personal 
identifiers removed, is available from the Institute on Mental Disability 
and the Law. It will be provided upon request for the cost of 
duplication and mailing. 

Analysis, Report, and Review 

A qualitative content analysis was performed on the data. 
Interview and observation notes first were reviewed and 
cross-referenced. Note was made of topics of significance, points of 
consistent agreement, and points of disagreement. 

The statutory analysis scheme was used as a general guide for 
the analysis of the particular site's civil commitment system. 
topic of concern, the analysis covered the statutory provisions, the 
actual practice at the site, and commentary about statute and practice. 

For each 

Three major criteria, consistent with the project's perspective 
(see "Perspective," Chapter I) were used to evaluate the civil commitment 
system described in this report: legal protections, provision for 
treatment, and social benefits. 
criteria to elements of law and practice fell to the project team, based 
upon their knowledge of the literature, observations, discussions with 
practitioners, and (as our sociologist colleagues are quick to point out) 
their sociohistorical biographies. The reader is free, of course, to 
disagree with this analysis and may choose to view the system's strengths 
and weaknesses differently. A s  will be discussed, a system 
characteristic may be simultaneously a strength and a weakness, when 
viewed from different perspectives. 

The judgments of how to apply these 

First among the criteria, concern was given to the extent to 
which legal protections are provided to everyone in the system. The 
primary consideration was, of course, with the respondent. But statutes 
and procedures also can provide important legal protections to other 
people who become involved, such as doctors, attorneys, and members of 
respondent's family. Generally, this is an important criterion for those 
wno are most concerned about respondent's liberty; but legal protections 
encompass more than simply protecting respondent from unnecessary 
hospitalization (e.g., protecting the right to treatment). One Columbus 
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court psychiatrist whom we interviewed argued eloquently about the 
"imbalance between the emphasis on the legal aspects of the judicial 
placement compared to the issue of quality of care." 

The analysis also considered how well a system makes provisions 
€or treatment. 
treatment does exist for some people some of the time, an assumption 
consistent with the public values reflected in current commitment laws 
throughout the country. Provisions for treatment should be understood to 
encompass more than involuntary hospitalization, however; a system might 
get high marks in this regard by its creative consideration of less 
restrictive treatment alternatives and the opportunities for voluntary 
treatment that it provides. 

Admittedly, we are assuming that a valid need for 

Finally, social benefits, including fiscal factors, were 
considered. 
each of its membess safe from harm and contributing productively to the 
community. Society also is served by minimizing the costs inherent in a 
civil commitment system, eliminating any unnecessary delays in legal and 
medical decisionma.king, and avoiding undue burdens on already strained 
state resources. 

Society in general has a legitimate concern with keeping 

These factors are considered equally important in this report, 
and it is recognized that some system characteristics that score high in 
one area necessarily will score low in another. It should be noted, too, 
that we make no claim that this evaluative scheme is either unique or 
original. Professional literature reveals that these criteria are used 
commonly in considering commitment systems, as well as by judges in 
deciding individual commitment cases. The courts are accustomed to the 
approach of balancing (sometimes conflicting) interests as an approach to 
analyzing legal problems. (cf. - "Perspective," Chapter I). 

To complete the analysis, possible ways to change and improve 
the system were considered. These were written into recommendations at 
the end of each chapter and summarized in the beginning of this report. 
The recommendations should not be taken as research conclusions or 
empirically proven statements of fact. Rather, they are our suggestions, 
based upon our studies and points of view. 
from a variety of sources: 
suggestions made by people in other cities; conclusions from the 
professional literature; and ideas generated by these researchers during 
the project work. It is impossible to sort out the influence of these 
various sources in any recommendation, or to report accurately how 
extensive any person's or group's agreement would be with any single 
recommendation. 

The recommendations derive 
suggestions made by people in Columbus; 

The purpose of presenting recommendations is to highlight 
certain problems and alert people in Columbus to possible solutions. 
Although it is easy for us to identify a problem, we do not pretend to 
hold "The Answer." 
answer," however modest and tentative, as a stimulus and starting point 
for thoughtful consideration by those who know Columbus' system better 
and are in a position to make appropriate changes. 

A more realistic expectation is to present "an 

18 



S i t e  r e p o r t s  were reviewed f i r s t  by p r o j e c t  s t a f f  and then  s e n t  
ou t  as "review d ra f t s . "  The Columbus r epor t  was sent f o r  review by a l l  
i n d i v i d u a l s  who had p a r t i c i p a t e d  i n  the  d a t a  c o l l e c t i o n  e f f o r t .  
rece iv ing  a review d r a f t  was i n v i t e d  t o  make sugges t ions  f o r  change and 
was urged t o  c o r r e c t  any s ta tements  t h a t  were f a c t u a l l y  inco r rec t .  A 
meeting was he ld  i n  Columbus i n  l a te  February, 1982, t o  review t h i s  d r a f t  
a s  a group. 

Everyone 

These reviews were taken i n t o  account i n  prepar ing  t h e  f i n a l  
r epor t .  Severa l  po r t ions  of the  text were co r rec t ed  and modified and a 
number of t h e  recommendations were a l t e r e d .  It should not  be i n f e r r e d ,  
however, t h a t  t h i s  r e p o r t  o r  i t s  recommendations have been adopted 
o f f i c i a l l y  by any ind iv idua l ,  group, o r  o rgan iza t ion  i n  Columbus, or t h a t  
t h e  reviewers and p a r t i c i p a n t s  had a unanimous concurrence of opinion on 
a l l  t h e  i s s u e s  r a i s e d  i n  t h i s  volume. Thus, a l though t h e  review comments 
were incorpora ted  i n t o  t h i s  r e p o r t ,  t h e  t e x t  should not  be taken  as a 
consensual  s ta tement  o r  endorsement from t h a t  group. 

19 



20 



CHAPTER 111 

PREHEARING MATTERS BEFORE RESPONDENT IS HOSPITALIZED 

This chapter describes procedures and events in the Columbus 
involuntary civil commitment process occurring before a judicial hearing 
is held and before compulsory hospitalization of the respondent. For 
many respondents, these initial procedures and events constitute the 
entire extent of their involvement in the involuntary civil commitment 
process. 
hospitalization, many will elect to enter a hospital voluntarily once an 
affidavit for involuntary hospitalization has been filed with the court, 
and some will be almost immediately discharged from the hospital upon 
arrival. 

That is, many will be screened and diverted from compulsory 

A. INITATING INVOLUNTARY CIVIL COMMITMENT 

According to Ohio law, the involuntary civil commitment of an 
individual may be applied for under one of two procedures: 
hospitalization (5122.10) or judicial hospitalization (5122.11). 
emergency hospitalization procedure permits any psychiatrist, licensed 
clinical psychologist, physician, health or law enforcement officials to 
take a person to a hospital against his or her will if there is reason to 
believe that the person meets the legal criteria for compulsory 
hospitalization (5122.01) and represents a substantial risk to himself, 
herself or others if allowed to be free. It is important to note that 
the law only recognizes certain individuals who may initiate involuntary 
hospitalization and that they must exercise judgment as to whether the 
person constitutes a risk that warrants emergency actions. 

emergency 
The 

The person transporting the allegedly mentally ill person to the 
hospital is required to present a written statement to the hospital, 
indicating the circumstances and reasons for the emergency action. 
Columbus, a pre-printed f o m  ("Application for Emergency Admission," or 
"pink slip") is u,sed for this purpose (see Appendix A). 
similar to a formal affidavit filed with the Probate Court insofar as it 
requires that the transporting person to indicate (by checking the 
appropriate box) the appropriate compulsory hospitalization criteria and 
make a written statement supporting his or her belief that emergency 
hospitalization is necessary. Reportedly, these "pink slips" are 
available to police only after their arrival at the hospital. 
police do not get involved in emergency hospitalization proceedings 
unless they receive a specific request from another person to intervene 
or they observe and apprehend a person acting in a bizarre, mentally 
aberrant, or potentially criminal manner. 

In 

This form is 

As a rule, 

Although all public and private hospitals, according to Ohio 
law, may and do receive emergency cases, the great majority of emergency 
cases are taken to Central Ohio Psychiatric Hospital (COPH). The 
hospital must admit emergency cases for "observation, diagnosis, care, 
and treatment" (5122.051, but after an examination of ,the person, the 
head of the hospital must release the person if he or she believes that 
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emergency h o s p i t a l i z a t i o n  i s  not warranted. 
n e c e s s a r i l y  c o n s t i t u t e  a disagreement between the family member 
i n i t i a t i n g  the commitment process ,  o r  the  t r a n s p o r t i n g  person, and t h e  
h o s p i t a l  s ta f f ,  bu t  may simply i n d i c a t e  a change i n  t h e  pe r son ' s  mental 
s t a t u s  following a s e r i e s  of ex t r ao rd ina ry  i n t r u s i o n s  i n t o  h i s  o r  h e r  
l i f e .  

Such r e l e a s e  does not  

Following examination of t h e  person, i f  t h e  h o s p i t a l  s t a f f  
b e l i e v e  t h a t  t h e  person i s  a "mentally ill person s u b j e c t  t o  
h o s p i t a l i z a t i o n  by c o u r t  order ,"  they may d e t a i n  t h e  person  i n  t h e  
h o s p i t a l  f o r  up t o  t h r e e  c o u r t d a y s  (i.e.,  weekdays excluding ho l idays ) .  
A t  t h e  end of t h r e e  days,  i f  an a f f i d a v i t  has  not been f i l e d  t o  begin  
j u d i c i a l  h o s p i t a l i z a t i o n  proceedings (5122.11) o r  the  person has not 
e l e c t e d  voluntary  h o s p i t a l i z a t i o n ,  t h e  person must be r e l eased .  
Typ ica l ly ,  i f  involuntary h o s p i t a l i z a t i o n  a f t e r  the  three-day emergency 
d e t e n t i o n  i s  sought by a h o s p i t a l ,  a h o s p i t a l  s o c i a l  worker e i t h e r  
pursuades a family member t o  f i l e  a n  a f f i d a v i t  o r  does so independently 
on behalf  of the  h o s p i t a l .  A t  t h i s  s t a g e ,  the  procedures f o r  continued 
compulsory h o s p i t a l i z a t i o n  fo l lowing  emergency admission fo l low t h e  
j u d i c i a l  h o s p i t a l i z a t i o n  procedures. 

The j u r i s d i c t i o n  of t h e  F r a n k l i n  County Court of Common P l e a s ,  
Probate Divis ion,  i s  formally invoked by the  f i l i n g  of an a f f i d a v i t  f o r  
j u d i c i a l  h o s p i t a l i z a t i o n  (5122.11). Any person o r  persons  may f i l e  a n  
a f f i d a v i t ,  al though t h e  c o u r t  may not accept  the  a f f i d a v i t  u n l e s s  the 
f a c t s  a l l e g e d  a r e  s u f f i c i e n t  t o  i n d i c a t e  "probable cause  t o  b e l i e v e  t h a t  
t h e  person i s  a mentally ill person s u b j e c t  t o  h o s p i t a l i z a t i o n  by c o u r t  
o r d e r  . 

Persons wishing t o  f i l e  a n  a f f i d a v i t  t y p i c a l l y  are r e f e r r e d  t o  
t h e  Deputy Clerk who occupies the  "mental i l l n e s s  desk" i n  t h e  Probate 
Cour t .  Most of the r e f e r r a l s  are i n i t i a t e d  by a telephone c a l l  from a 
family member o r  f r i e n d  of the  respondent. Physicians,  mental  h e a l t h  
workers, and p o l i c e  o f f i c e r s  a l s o  may make t h e  i n i t i a l  r e f e r r a l ,  b u t ,  as 
a p r a c t i c a l  matter, do so l e s s  f r equen t ly .  Those who know t h e  l o c a t i o n  
of t h e  Probate  Court may begin  t h e  process  i n  person, o f t e n  accompanied 
by t h e  respondent. Cases i n i t i a t e d  i n  person are r e f e r r e d  t o  as 
"w a l b  ins. " 

I n  many c.ases, t h e  i n i t i a l  c o n t a c t  w i th  t h e  Probate  Court w a s  
preceeded by c o n t a c t  and communication wi th  community mental  h e a l t h  
c e n t e r  s t a f f ,  h o s p i t a l  o f f i c i a l s ,  o r  p o l i c e  o f f i c e r s  who, i n  t u r n ,  
r e f e r r e d  t h e  person t o  t h e  Probate  Court i f  emergency h o s p i t a l i z a t i o n  d i d  
no t  seem t o  be warranted. 
d i v e r t e d  from compulsory h o s p i t a l i z a t i o n  and may never c o n t a c t  the  
P roba te  Court. 

Of course,  many of these  i n d i v i d u a l s  are 

When contac ted  by someone seeking t h e  commitment of ano the r ,  t h e  
Deputy Clerk  notes  the  pe r son ' s  d e s c r i p t i o n  of the  c i rcumstances  of the  
case, e x p l a i n s  the  j u d i c i a l  h o s p i t a l i z a t i o n  procedures t o  t h e  person, 
and, t y p i c a l l y ,  r e f e r s  t h e  person  t o  the  n e a r e s t  community menta l  h e a l t h  
c e n t e r  f o r  what i s ,  r e f e r r e d  t o  as "pre-screening." 
r e s u l t  i n  a "doc to r ' s  letter" c e r t i f y i n g  t h a t  the  respondent has  been 
examined and is, indeed, s u b j e c t  t o  j u d i c i a l  h o s p i t a l i z a t i o n .  The c o u r t  

The pre-screening may 
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may take an affidavit without a supporting "doctor's letter" if the 
affiant claims that the respondent "has refused to submit to an 
examination by a psychiatrist, or by a licensed clinical psychologist and 
licensed physician" (5122.11) but seldom does so in practice. 
Occasionally, the "doctor's letter" is written by a physician, 
psychiatrist, or psychologist not affiliated with one of the three 
community mental health centers in Franklin County. 

Following the pre-screening and with a doctor's letter in hand, 
the affiant next proceeds in person to the "mental illness desk" at the 
Probate Court to file the affidavit. As discussed further below, the 
majority of the persons referred to the community mental health centers 
for '"pre-screening" are diverted from compulsory hospitalization and do 
not become the subject of formal affidavits. 

B . AFFIDAVITS AND CERTIFICATES 
In order to cause the Probate Court to involuntarily hospitalize 

a person who is allegedly mentally ill, a person (affiant) must file an 
affidavit with the Probate Court. The affidavit must be accompanied by a 
"doctor's letter" (a written statement by a psychiatrist, psychologist, 
or physician, or a "pre-screener" from a community mental health center) 
certifying that he or she has examined the person and believes him or her 
to be mentally ill and subject to judicial hospitalization. According to 
Ohio law (5122.111, any person or persons having "reliable information or 
actual knowledge" may file an affidavit with the court. 

The affidavit serves, in effect, as a formal allegation by one 
person (the affiant) that another person (the respondent) requires 
compulsory hospitalization. From a strict legal point of view, the 
affidavit constitutes an allegation to establish "probable cause" to 
believe that the respondent is subject to compulsory hospitalization. 
Certificates are statements, signed by a psychiatrist, licensed 
psychologist, or one of the community mental health center 
11 pre-screeners," accompanying and supporting the affidavit. 

The Affidavit of Mental Illness, formally invoking the 
jurisdiction of the Probate Court, specifically lists the four criteria 
for involuntary civil commitment in Ohio, at least one of which must be 
met to find that a person is a "mentally ill person subject to 
hospitalization by a court order" (5122.01(b)). 
specifying the criterion or criteria upon which the jurisdiction of the 
Court is invoked, the affidavit must set forth sufficient facts to allow 
the Court to find probable cause to proceed with compulsory 
hospitalization. 

In addition to 

While there was general agreement among those interviewed in 
Franklin County that the affidavits contained all the information 
required in them by Ohio law, significant dissatisfaction was voiced 
about the vagueness, broadness, and conclusory nature of statements made 
about respondents in the affidavit. 
based solely on previous psychiatric history of the respondent gleaned 
f r o m  written records. 
attorneys. 

Facts in the affidavit may have been 

This was particularly troublesome to respondents' 
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I f  t h e  a l l e g a t i o n s  i n  the  a f f i d a v i t  a r e  broad and vague, argued 
one r e sponden t ' s  a t t o r n e y ,  i t  becomes impossible t o  e f f e c t i v e l y  r ebu t  
them a t  probable cause hea r ings  s i n c e  the  a f f i a n t  i s  not r equ i r ed  t o  be 
present  and wi tnes ses  a r e  not subpoenaed. This a t t o r n e y  s t a t e d  t h a t  he 
would l i k e  t o  have more s p e c i f i c  information r equ i r ed  t o  be presented  i n  
a f f i d a v i t s .  
t h a t  a f f i d a v i t s  f r equen t ly  a r e  based on b e l i e f ,  not  a c t u a l  knowledge, of 
f a c t s  support ing involuntary h o s p i t a l i z a t i o n .  
a t t o r n e y  a t t r i b u t e d  t h e  g e n e r a l  vagueness of t h e  a l l e g a t i o n s  i n  
a f f i d a v i t s  t o  t h e  vagueness i n  s t a t u t o r y  requirements.  
of vagueness were l e v e l l e d  a t  the  "doctor 's  let ters" suppor t ing  t h e  
a f f i d a v i t s ,  a l though t h e r e  was l e s s  agreement among those in te rv iewed 
about t h e  "doc to r ' s  l e t t e r s ' '  than about t h e  a f f i d a v i t s .  One Probate  
Court o f f i c i a l  cons idered  the  "doc to r ' s  l e t t e r s , "  e s p e c i a l l y  those 
w r i t t e n  by community mental  h e a l t h  c e n t e r  "pre-screeners," t o  be 
extremely thorough and informative,  o f t e n  exceeding two single-spaced 
type-wr i t ten  pages of t e x t .  

An a t t o r n e y  from the Ohio Legal Rights Se rv ice  complained 

Yet ano the r  r e sponden t ' s  

S i m i l a r  charges  

I n  a d d i t i o n  t o  t h e  a f f i d a v i t ,  every a f f i a n t  i s  r equ i r ed  t o  
complete, wi th  the  a s s i s t a n c e  of the  Deputy Clerk of t h e  Probate  Court ,  a 
four-page form ( s e e  Appendix A) providing pe r sona l  in format ion  about t h e  
respondent,  fami1.y h i s t o r y ,  and h i s t o r y  of mental  i l l n e s s .  F i n a l l y ,  t h e  
a f f i a n t  i s  asked t o  complete a f i n a n c i a l  s ta tement  f o r  l i a b i l i t y  f o r  
support  ( s e e  Appendix A) which i s  conveyed by t h e  Court t o  t h e  h o s p i t a l  
f o r  t h e  purposes of recovery of h o s p i t a l i z a t i o n  c o s t s .  

The proc,edures f o r  f i l i n g  a n  a f f i d a v i t ,  and thereby former ly  
invoking t h e  j u r i s d i c t i o n  of the  Probate Court ,  are as fol lows:  (1) t h e  
a f f i a n t  appears  i.n person  b e f o r e  t h e  Deputy Clerk,  a f t e r  i n i t a t i n g  t h e  
commitment process  by a telephone c a l l  and ob ta in ing  a c e r t i f i c a t e  o r  

Clerk assists t h e  a f f i a n t  i n  completing the affidavit, a form for 
providing informat ion  about the  s o c i a l ,  medical,  p s y c h i a t r i c  h i s t o r y  and 
pe r sona l  informaeion about t h e  respondent,  and a form e n t i t l e d  " L i a b i l i t y  
of Support" for r e p o r t i n g  t h e  f i n a n c i a l  c o n d i t i o n  of t h e  respondent and 
t h a t  of r e l a t i v e s  who might be l i a b l e  f o r  support  (5121.02, 5121.06); ( 3 )  
t h e  a f f i a n t  swears t o  t h e  t r u t h f u l n e s s  of the  informat ion  provided; and 
(4) one of t h e  t h r e e  r e f e t r e e s  b r i e f l y  reviews t h e  a f f i d a v i t  and o t h e r  
completed forms and, once s a t i s f i e d  t h a t  the  s t a t u t o r y  requirements have 
been m e t ,  i s s u e s  a temporary o r d e r  of d e t e n t i o n  ( s e e  Appendix A )  orde r ing  
t h e  s h e r i f f  t o  t a k e  t h e  respondent i n t o  custody and t r a n s p o r t  him o r  h e r  
t o  a h o s p i t a l  ( u n l e s s  a "bed letter" a u t h o r i z i n g  t r a n s p o r t a t i o n  of t h e  
respondent t o  a p r i v a t e  f a c i l i t y  has  been f i l e d  wi th  the  a f f i d a v i t ,  t h e  
s h e r i f f  is ordered t o  t r a n s p o r t  t h e  respondent t o  t h e  C e n t r a l  Ohio 
P s y c h i a t r i c  Hosp i t a l ) .  

d o c t o r ' s  le t ter ,"  as descr ibed  i n  the  previous s e c t i o n ;  ( 2 )  the  Deputy II 

C. PREEEARING SCREENING, INVESTIGATION, AND R.EVIEW 

Although. not  r equ i r ed  by l a w ,  sc reening  of mental  h e a l t h ' c a s e s  
b e f o r e  a respondent is taken i n t o  custody and h o s p i t a l i z e d  a g a i n s t  h i s  o r  
h e r  w i l l  i s  accomplished i n  Columbus by means of t h r e e  procedures. 
F i r s t ,  as mentioned i n  t h e  f i r s t  p a r t  of t h i s  c h a p t e r ,  t h e  i n i t i a l  
c o n t a c t  of a p o t e n t i a l  a f f i a n t  wi th  the Probate Court .or a community 
mental  h e a l t h  cen. ter  serves t o  sc reen  and d i v e r t  many cases .  Second, by 
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the authority of the Probate Court, cornunity mental health centers 
perform extensive mental health screening before an affidavit is filed 
with the Probate Court. Finally, prior to issuing a temporary order of 
detention, a referee reviewing the affidavit must make an ex parte 
determination as to whether probable cause exists to believe that the 
person is subject to court-ordered hospitalization. In combination, 
these three screening procedures seem to meet the legislative intent of 
requiring a finding of probable cause before an individual is deprived of 
his or her liberty. Only the latter two more formalized procedures will 
be discussed in this section since the screening function accomplished by 
means of informal contact with the Probate Court has been discussed 
previously. 

The investigation, review, and examination of mental health 
cases conducted by "pre-screeners," one in each of the three community 
mental health centers in Columbus, seem to have evolved from two separate 
provisions in the Ohio stature. Since this screening seems to be a 
particularly innovative and important aspect of the involuntary civil 
commitment process in Columbus, these statutory provisions seem worthy of 
note. 

The affidavit may be accompanied, or the court may require 
that such affidavit be accompanied, by a certificate of a 
psychiatrist, or a certificate signed by a licensed 
clinical psychologist, and a certificate signed by a 
licensed physician stating that he has examined the person 
and is of the opinion that he is a mentally ill person 
subject to hospitalization by court order, or shall be 
accompanied by a written statement by the applicant, under 
oath, that the person has refused to submit to an 
examination by a psychiatrist or by a licensed clinical 
psychologist and licensed physician. (5122.11) 

Upon the receipt of the affidavit...the court may order an 
investigation. 

At the direction of the court, such investigation may be 
made by a social worker o r  other investigator appointed by 
the court. Such investigation shall cover the allegations 
of the affidavit and other information relating to whether 
or not the person named in the affidavit or statement is a 
mentally ill person subject to hospitalization by court 
order, and the availability of appropriate treatment 
alternatives. (5122.13) 

The prehearing investigation performed by the community mental 
health centers in Columbus appears to be an adaptation of these two 
provisions in statute insofar as the screening report serves as the 
certificate supporting the affidavit before the affidavit (5122.11) is 
actually filed, instead of being limited to the investigation of the 
allegations of a completed affidavit authorized by Section 5122.13. 
we will discuss in the concluding section of this chapter, we consider 
the Columbus screening procedure to be particularly innovative and 
praiseworthy, though not without some questions as to statutory authority. 

As 
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In practice, the screening of mental health cases in the 
cammunity mental health centers is accomplished in close coordination 
with the Deputy Clerk of the Probate Court, hospital officials, and law 
enforcement persclnnel. 
another contacts either the Probate Court o r  one of the hospitals and, in 
turn, is referred to the pre-screener in the nearest community mental 
health center. As noted in the previous section of this chapter, the 
certificate or "doctor's Letter" may be completed by a private 
psychiatrist or psychologist. 
performed by the community mental health centers. The pre-screener may 
speak to the Deputy Clerk o r  the potential affiant in an attempt to 
determine whether his or her allegations warrant direct intervention by 
the community mental health center. The pre-screener always attempts to 
persuade the potential affiant to bring the respondent to the community 
mental health center for evaluation, but, according to one pre-screener 
we interviewed, in only one of 20 cases is this accomplished. In most 
cases, the pre-screener travels to the residence of the respondent and 
attempts to there interview both the respondent and the affiant. 
According to one pre-screener, on only two occasions over a period of 
four years has she been unsuccessful in her attempts to interview the 
respondent. Two forms, entitled "Mental Status Examination" and "Probate 
Pre-Screening Form" (see Appendix A) are used by the pre-screener to 
record information acquired during the interviews with the potential 
affiant and the respondent. 
the pre-screener prepares the certificate that the affiant submits in 
support of the affidavit. The forms themselves are not submitted to the 
Court. 

A person seeking judicial hospitalization of 

When such is the case, no pre-screening is 

The completed forms are the bases upon which 

If, after interviewing the respondent and the affiant , the 
pre-screener considers the respondent to be a mentally ill person subject 
to judicial hospitalization, he o r  she will write a letter of 
recommendation (a "doctor's letter") to the Probate Court in support of 
the affidavit. Typically, the pre-screener gives the letter to the 
affiant in a sealed envelope for delivery to the court. If, on the other 
hand, the pre-screener determines that judicial hospitalization is not 
warranted, he or she diverts the potential respondent f rom compulsory 
hospitalization. According to one pre-screener, approximately 
three-quarters of the respondents screened are diverted from involvement 
with the Probate Court. She estimates that 100-200 persons are screened 
monthly by the camunity mental health centers in Franklin County alone. 
If these estimates are accurate, the screening function performed has 
both practical and legal benefits of considerable significance. 
Respondents may be diverted in a number of ways. 
suggest that the allegedly mentally ill person move from the environment 
in which the problems are occurring; he or she may suggest that the 
respondent voluntarily submit to hospitalization or enter an outpatient 
treatment program; he or she may suggest that members of the person's 
family become inv'olved in treatment, o r ,  he o r  she may suggest that 
criminal charges be filed against the respondent. 

8 

The pre-screener may 

In all cases in which the pre-screener travels to the home of 
the affiant or the respondent, he or she requests that the affiant be 
present upon his or her arrival. At the t h e  of the initial telephone 
contact with the potential affiant, the pre-screener typically asks 
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whether the  respondent i s  armed o r  seems t o  3e o therwise  unusually 
dangerous. I f  so, he o r  she w i l l  t y p i c a l l y  r eques t  t h a t  law enforcement 
personnel  be present  a t  t h e  t i m e  and place of the  in t e rv i ew wi th  t h e  
respondent. 

Once t h e  a f f i a n t  has  appeared i n  t h e  Probate  Court ,  completed 
t h e  a f f i d a v i t  and o t h e r  supporting forms, and submitted the  support ing 
c e r t i f i c a t e ,  the  f i n a l  review of the  a f f i a n t ' s  a l l e g a t i o n s  i s  made. 
Deputy Clerk,  a r e f e r e e ,  and sometimes a law s tuden t  i n t e r n  review and 
check t h e  a f f i d a v i t  and t h e  support ing documents f o r  completeness. 
r e f e r e e  then makes an e x p a r t e  de termina t ion  of whether t h e r e  i s  probable 
cause  t o  be l i eve  t h a t  t h e  "person i n  the  a f f i d a v i t  i s  a mentally ill 
person sub jec t  t o  h o s p i t a l i z a t i o n  by c o u r t  order"  (5122.11). 
determinat ion,  the  r e f e r e e  i s s u e s  a temporary o r d e r  of d e t e n t i o n  which 
empowers t h e  s h e r i f f  t o  t ake  the  ind iv idua l  i n t o  custody and t r a n s p o r t  
him o r  h e r  t o  a h o s p i t a l .  

The 

The 

Upon such 

D. CUSTODY AND PREHEARING DETENTION 

I n  accordance wi th  t h e  c o n s t i t u t i o n a l  "least d r a s t i c  means" 
requirements,  and i n  r ecogn i t ion  t h a t  respondents f a c i n g  involuntary 
c i v i l  commitment are a l l e g e d  t o  be mentally ill r a t h e r  t han  charged wi th  
the  commission of c r imina l  a c t s ,  Ohio l a w  has provided t h a t  " [ e lve ry  
reasonable  and appropr i a t e  e f f o r t  s h a l l  be made t o  t ake  persons i n t o  
custody i n  the  least conspicuous manner" (5122.10). F u r t h e r ,  the  s t a t u t e  
provides  t h a t  t h e  peace o f f i c e r  o r  o f f i c e r s  taking t h e  respondent i n t o  
custody must make every attempt t o  safeguard the  respondent ' s  pe r sona l  
property a t  h i s  o r  h e r  r e s idence  (5122.29). 
appear as p a r t  of the  i n s t r u c t i o n s  on a p p l i c a t i o n s  f o r  emergency 
admission ( s e e  Appendix A). 

Both of t hese  p rov i s ions  

I n  Ohio, peace o f f i c e r s  o r  mental h e a l t h  personnel a r e  
au thor ized  by s t a t u t e  t o  t ake  a person i n t o  custody and b r ing  t h e  person  
t o  a h o s p i t a l  without p r i o r  a u t h o r i z a t i o n  by a c o u r t  i f  i t  i s  be l ieved  
t h a t  only s w i f t  a c t i o n  and immediate h o s p i t a l i z a t i o n  w i l l  prevent 
phys i ca l  harm t o  the  person o r  those around him o r  h e r  (5122.10). I n  
making t h e  de te rmina t ion  t h a t  a person i s  a f i t  s u b j e c t  f o r  emergency 
h o s p i t a l i z a t i o n ,  peace o f f i c e r s  need not have d i r e c t l y  observed the  
person and may r e l y  on the  s ta tements  of another  person who has  observed 
t h e  a c t i o n s  of the person t o  be admitted (OAG No. 79-021, 1979). It is ,  
of course,  p o s s i b l e  f o r  any person t o  present  another  person t o  a peace 
o f f i c e r  o r  a mental  h e a l t h  worker and ask him o r  h e r  t o  t ake  t h e  person 
i n t o  custody. But t h i s  procedure can  only be used i f  the  peace o f f i c e r  
o r  mental h e a l t h  personnel has reason t o  be l i eve  t h a t  t h e  person i s  
mentally ill and "represents  a s u b s t a n t i a l  r i s k  of phys i ca l  harm t o  
himself o r  o t h e r s  i f  allowed t o  remain a t  l i b e r t y  pending examination." 
Put more simply, the  procedure a p p l i e s  only i f  a n  emergency e x i s t s .  
Otherwise, a person can  be taken i n t o  custody only by o f f i c i a l  o r d e r  of 
t h e  Probate Court. The i n t e n t  of the  Ohio l a w  and the p r a c t i c e  i n  
Columbus wi th  regard t o  custody and d e t e n t i o n  i s  q u i t e  c l e a r :  i n  o r d e r  
t o  pe rmi t  s w i f t  a c t i o n  t o  avoid physical  harm t o  the  person and o t h e r  
c i t i z e n s  i n  emergency s i t u a t i o n s ,  t h e r e  are few r e s t r i c t i o n s  on who nay 
i n i t i a t e  and c a r r y  out the  custody-taking; i n  non-emergency s i t u a t i o n s ,  a 
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panoply of procedura l  safeguards a r e  provided (as d i scussed  i n  t h e  
previous two s e c t i o n s  of t h i s  c h a p t e r )  be fo re  a person may be taken  i n t o  
custody and taken t o  a h o s p i t a l  a g a i n s t  h i s  or h e r  w i l l .  

Custody and d e t e n t i o n  i n  non-emergency c a s e s  fo l low the  j u d i c i a l  
h o s p i t a l i z a t i o n  procedure and a r e  i n i t i a t e d  by t h e  F r a n k l i n  County 
S h e r i f f ' s  Department. 
respond t o  a telephone r eques t  from a c i t i z e n  i n  mental  h e a l t h  cases .  
They w i l l  only t ake  a person i n t o  custody upon the  formal o r d e r  of t h e  
Court. Immediately upon t h e  completion of an a f f i d a v i t  and i t s  
acceptance by the Court, a r e f e r e e  w i l l  i s s u e  a Temporary Order of 
Detent ion  ( s e e  Appendix A). Typ ica l ly ,  t h e  Deputy C le rk  pe r sona l ly  
conveys t h e  d e t e n t i o n  o r d e r ,  a copy of the  a f f i d a v i t ,  a completed c a s e  
h i s t o r y  form ( inc lud ing  a b r i e f  d e s c r i p t i o n  of t h e  respondent and t h e  
respondent ' s  l a s t  known address  o r  l o c a t i o n ) ,  and a form s e t t i n g  f o r t h  
t h e  r i g h t s  of an i n v o l u n t a r i l y  de t a ined  person (see Appendix A )  t o  t h e  
t h e  s h e r i f f ' s  o f f i c e .  
Probate  Court i n  providing custody and t r a n s p o r t a t i o n  s e r v i c e s  upon 
formal o r d e r s  of t h e  c o u r t .  
an e f f e c t i v e  working r e l a t i o n s h i p  wi th  t h e  Deputy Clerk  of the  Probate  
Court. They are he ld  i n ,  g e n e r a l l y ,  h igh  regard  among mental  h e a l t h  and 
j u d i c i a l  system personnel a l i k e  i n  Columbus. 

The F r a n k l i n  County S h e r i f f ' s  Department w i l l  not: 

Two s h e r i f f ' s  d e p u t i e s  work coope ra t ive ly  wi th  t h e  

These two peace o f f i c e r s ,  e s p e c i a l l y ,  have 

Upon r e c e i p t  of a d e t e n t i o n  o r d e r ,  the d e p u t i e s  t y p i c a l l y  
proceed, i n  uniform and i n  a marked " c r u i s e r , "  t o  t ake  t h e  respondent 
i n t o  custody and t r a n s p o r t  him o r  h e r  t o  t h e  h o s p i t a l  s p e c i f i e d  by t h e  
Deputy Clerk. I n  t h e  g r e a t  ma jo r i ty  of c a s e s ,  t h e  d e p u t i e s  w i l l  t ake  t h e  
respondent t o  t h e  Cen t ra l  Ohio P s y c h i a t r i c  Hospi ta l .  
a f f i d a v i t  i s  accompanied by a "bed letter" c e r t i f y i n g  t o  t h e  w i l l i n g n e s s  
of a p r i v a t e  h o s p i t a l  t o  admit t h e  respondent w i l l  the  S h e r i f f  be  ordered  
t o  t r a n s p o r t  t h e  respondent t o  a p r i v a t e  f a c i l i t y .  

Only when the  

As expla ined  by two d e p u t i e s  who w e r e  interviewed,  one? t h e  
P roba te  Court has  i s sued  a d e t e n t i o n  o rde r ,  t h e  respondent i s  cons idered  
t o  be the  r e s p o n s i b i l i t y  of the  S h e r i f f ' s  Department and t h e  d e p u t i e s  
w i l l  not  pe rmi t  family o r  f r i e n d s  of the respondent t o  t r a n s p o r t  him o r  
h e r  t o  t h e  h o s p i t a l ,  even when t h i s  i s  o therwise  f e a s i b l e  and d e s i r e d  by 
t h e  respondent. Nor i n f r e q u e n t l y ,  according t o  t h e  S h e r i f f ' s  d e p u t i e s ,  a 
previously r e l u c t a n t  o r  even b e l l i g e r e n t  respondent becomes very d o c i l e  
and w i l l i n g  t o  be taken  t o  t h e  h o s p i t a l  once t h e  d e p u t i e s  a r r i v e  on t h e  
scene,  and they are then asked by the  respondent ' s  f r i e n d s  o r  r e l a t i v e s  
i f  he o r  she can  be taken t o  t h e  h o s p i t a l  i n  a p r i v a t e  c a r .  
a l low a member of the  family o r  a f r i e n d  of the  respondent t o  accompany 
them t o  t h e  h o s p i t a l  i n  t h e  c r u i s e r ,  i f  i t  appears  t h a t  t h i s  would be 
h e l p f u l  f o r  t h e  respondent. They w i l l  not t r a n s p o r t  r e l a t i v e s  o r  f r i e n d s  
of t h e  respondent back t o  t h e i r  homes i n  such c a s e s ,  however. 

They w i l l  

Once on the  scene,  t h e  d e p u t i e s  e x p l a i n  t o  t h e  respondent,  
f r i e n d s ,  o r  r e l a t i v e s  t h a t  they have a c o u r t  o r d e r  t o  t ake  t h e  respondent 
i n t o  custody and t o  a s p e c i f i e d  h o s p i t a l .  
f o r t h  t h e  r i g h t s  of t h e  respondent provided t o  t h e  s h e r i f f  by t h e  Court 
r e q u i r e s  t h a t  t h e  r i g h t s  be read t o  served on the  respondent,  t h e  
d e p u t i e s  g e n e r a l l y  only provide  respondents w i th  w r i t t e n  s t a t emen t s  of 
r i g h t s  ( f o r  a d i s c u s s i o n  of t h i s  p o i n t ,  see t h e  fo l lowing  s e c t i o n  of t h i s  
Chapter).  

Although t h e  form s e t t i n g  
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The deputies estimated that three out of ten respondents offer 
little or no resistance when they are taken into custody. The remainder 
offer some resistance varying from mild verbal abuse to threats with 
dangerous weapons. Before proceeding to take a respondent into custody, 
the deputies typically review the affidavit and other information 
provided by the Deputy Clerk, and assess the potential risks. On rare 
occasions, the Columbus police have assisted the Sheriff 's Department in 
taking a respondent into custody. 

Most of the time, the deputies are able to, and prefer to, 
transport respondents without handcuffs or other restraints. They felt 
that handcuffs are inappropriate insofar as they carry the connotation of 
a criminal arrest. They did note, however, that it is police policy to 
restrain anyone with handcuffs who is being transported in a police 
vehicle. For respondents posing a threat, handcuffs always are used. 

One private hospital psychiatrist observed that handcuffs often 

The conflict 
were used when they were not necessary. This observation seems to 
conflict with what we were told by the Sheriff's deputies. 
may be attributable to the fact that the two peace officers interviewed 
are assigned exclusively to the Probate Court and may have developed a 
policy in regard to restraining respondents that does not correspond to 
that of the police or other regular officers in the Sheriff's 
Department. 
interviewed, during evening hours, the regular officers of the Sheriff's 
Department automatically handcuff all respondents. 

In fact, according to the two sheriff's deputies who were 

After arriving at the specified hospital, the sheriff's deputies 
convey to the hospital a copy of the Temporary Order of Detention, the 
completed case history form, a completed Liability of Support Form, and 
the form setting forth the rights of the respondent (see Appendix A ) .  
The hospital always accepts and admits respondents transported to the 
hospital by the Sheriff's deputies, but may release them following a 
mental health examination. A hospital psychiatrist or social worker 
interviews the respondent upon admission and determines whether to hold 
the respondent for two or three days, provide medication, or provide an 
alternative to hospitalization. 

The deputies, typically, remain with the respondent until the 
respondent has been taken into the examination room and it is apparent 
that the respondent is under control. They do not remain in the hospital 
to hear the results of the mental health examination. If the respondent 
is discharged following the examination, the Sheriff's Department does 
not take the responsibility for returning the respondent to the place 
from which he or she was transported. 

While this study was being conducted in Columbus, a new policy 
was instituted whereby the Sheriff's Department would no longer transport 
respondents directly to Central Ohio Psychiatric Hospital for admission 
and judicial hospitalization, but would, instead, transport respondents 
to the nearest community mental health center where they would be 
examined and prepared for admission to Central Ohio Psychiatric Hospital 
if inpatient care were in fact warranted. This policy, according to one 
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community mental h e a l t h  worker, was i n s t i t u t e d  wi th  l i t t l e  i npu t  from t h e  
S h e r i f f ' s  Departm'ent and appa ren t ly  has no t  been embraced and implemented 
by the  s h e r i f f  's deput ies .  

A t  t h e  t i m e  of our  i n t e rv i ews  wi th  them, t h e  two S h e r i f f ' s  
d e p u t i e s  i n d i c a t e d  t h a t  they had not complied wi th  t h i s  new po l i cy  bu t  
r a t h e r  have continued t o  t ake  respondents d i r e c t l y  t o  C e n t r a l  Ohio 
P s y c h i a t r i c  Hospi ta l .  
were r equ i r ed  t o  await t h e  r e s u l t s  of an examination by t h e  community 
mental  h e a l t h  ceniter s t a f f  be fo re  t r anspor t ing  the respondent t o  an 
i n p a t i e n t  h o s p i t a l .  The S h e r i f f ' s  d e p u t i e s  cons ide r  t h i s  a n  unwarranted 
e x t r a  s t e p .  They s t a t e d  t h a t  i n  many c a s e s  they must s t r u g g l e  t o  c o n t r o l  
t h e  respondent while g e t t i n g  him o r  he r  i n  and out of t h e  p o l i c e  c a r  and 
t h a t  having t o  repeat t h i s  s t r u g g l e ,  once a t  the  community mental  h e a l t h  
c e n t e r  and then aga in  a t  t h e  h o s p i t a l ,  would unduly compl ica te  t h e i r  
job. A t  t h i s  w r i t i n g  t h e  d e p u t i e s  a r e  i n c r e a s i n g l y  t ak ing  respondents t o  
community mental h e a l t h  c e n t e r s ,  r epor t ed ly  due t o  t r a i n i n g  e f f o r t s  by 
t h e  Southwest Comnunity Mental Health Center. 

They s t a t e d  t h a t  d i f f i c u l t i e s  would ar ise  i f  they 

P o l i c e  (not  t h e  S h e r i f f ' s  Department) i n  Columbus and 
surrounding l o c a l i t i e s  may become involved i n  the  invo lun ta ry  c i v i l  
commitment process  i n  s e v e r a l  ways. The p o l i c e  may r e f e r  a c a l l e r  t o  t h e  
Probate  Court o r  t o  one of the  community mental  h e a l t h  c e n t e r s .  
t h i s  c o n t a c t  has  been made wi th  t h e  Probate Court o r  t h e  community mental  
h e a l t h  c e n t e r ,  a r e f e r r a l  may be handled as previous ly  desc r ibed . )  
p o l i c e  may t ake  someone i n t o  custody and t r a n s p o r t  him o r  h e r  t o  t h e  
n e a r e s t  community mental  h e a l t h  c e n t e r  pursuant t o  t h e  emergency 
h o s p i t a l i z a t i o n  procedures. However, t h e  p o l i c e  r epor t ed ly  are r e l u c t a n t  
t o  t a k e  t h i s  emergency r o u t e  because the  community mental  h e a l t h  c e n t e r s  
a r e  i l l -equipped  t o  handle extremely b e l l i g e r e n t  o r  v i o l e n t  respondents.  
More l i k e l y ,  in emergencies, p o l i c e  t r a n s p o r t  respondents d i r e c t l y  t o  t h e  
C e n t r a l  Ohio P s y c h i a t r i c  Hosp i t a l .  Harding H o s p i t a l  has agreed t o  a d m i t  
emergency p a t i e n t s  from the  n o r t h  Columbus area. 

(Once 

The 

I n  summa:cy, Columbus peace o f f i c e r s  e f f e c t i v e l y  provide  both  

With t h e  no tab le  excep t ion  of cases 
emergency and nowemergency custody and t r a n s p o r t a t  i o n  s e r v i c e s  f o r  
involuntary mentall h e a l t h  cases.  
handled by t h e  two S h e r i f f ' s  d e p u t i e s  ass igned  t o  t h e  Probate  Court, t h e  
c i rcumstances  and manner of t r a n s p o r t a t i o n  vary g r e a t l y  depending upon 
i n d i v i d u a l  o f f i c e r s ,  t h e  t ime of t h e  day, t h e  p a r t i c u l a r  p l a c e  w i t h i n  t h e  
county,  and o t h e r  f a c t o r s .  

A s  a p o s t s c r i p t ,  r a i s i n g  an i s s u e  t o  which w e  w i l l  r e t u r n  t o  
la ter ,  w e  no te  a n  i n t e r e s t i n g  p rov i s ion  i n  the  s t a t u t e  t h a t ,  t o  ou r  
knowledge, has  yet: t o  be r e a l i z e d  i n  p r a c t i c e :  

[A] person taken  i n t o  custody . . . may be de ta ined  f o r  no t  
more than fo r ty -e igh t  hours i n  h i s  home, a l i censed  rest o r  
nurs ing  home, a l i censed  o r  unl icensed  h o s p i t a l ,  a mental  
h e a l t h  f a c i l i t y ,  o r  a county home (5122.17). 
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E. NOTIFYING RESPONDENT OF RIGHTS 

Ohio law provides a variety of procedural and substantive rights 
that must be provided to a respondent upon custody and involuntary 
detention. These include the right to be taken into custody in the least 
conspicuous manner (5122.10); the right to a lawyer (5122.05); the right 
to an independent mental health examination (5122.05); the right to make 
a "reasonable number of telephone calls" (5122.05); the right to 
assistance in making these calls if requested (5122.05); the right to a 
mental health examination within twenty-four hours of arrival at a 
hospital o r  other mental health facility (5122.10); the right to a 
judicial hearing within three days, upon request, to determine whether o r  
not there is probable cause to believe that involuntary hospitalization 
is warranted (5122.05); and, the right to apply for voluntary admission 
to a hospital at any time (5122.15 (g)). 

The Supreme Court of Ohio determined in re Fisher (313 N.E. 2d 
851 (1974)) that the due process clause of the Fourteenth Amendment 
requires that respondents be advised of their right to a lawyer 
(appointed at public expense if necessary), and that this right be 
afforded at the earliest opportunity. This right to a lawyer at 
involuntary commitment proceedings does not extend to the presence of a 
lawyer during psychiatric interviews. 
McDuffie v. Berzzarins (330 N.E. 2d 667 (1975)) that a respondent may 
waive the right to counsel only upon a comprehensive examination made to 
determine that the respondent has sufficient knowledge of the particular 
facts and circumstances of the case against him o r  her, i.e., that the 
respondent is sufficiently competent to make the waiver decision. 

The same court also ruled in 

Respondents in Columbus have the opportunity to hear o r  read, if 
not understand, their rights at the earliest stages of the commitment 
proceedings. Under the best of circumstances, the respondent is informed 
of his o r  her rights by six different sources before the probable cause 
hearing: the Deputy Clerk of the Probate Court, the deputy sheriff 
taking the respondent into custody, the pre-screener at the community 
mental health center, a social worker at the hospital to which the 
respondent is taken, the respondent's lawyer at their first meeting a day 
or so before the probable cause hearing, and the referee at the 
initiation of the probable cause hearing. Occasionally, in cases where 
the respondent accompanies the affiant to the probate court at the time 
of the filing of the affidavit, the deputy clerk presents the respondent 
with the form, Rights of an Involuntarily Detained Person (see Appendix 
A ) ,  immediately upon filing of the affidavit. In the typical case, 
however, where the respondent is not present in the Probate Court at the 
time of the filing, the Deputy Clerk conveys the statements of rights to 
the Sheriff's Department for presentation to the respondent. 
accordance with statutory provisions (5122.18), the Deputy Clerk then 
sends notice of the respondent's custody and detention to: 
the hospital to which the respondent is to be transported; the 
respondent's lawyer and the Attorney General, both of whom also receive a 
copy of the Temporary Order of Detention and the affidavit; the 
respondent's spouse or next of kin residing in Franklin County; any other 
persons designated by the respondent; and, the respondent's lawyer. If 

In 
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the  respondent i s  t o  be represented  by a p r i v a t e  a t t o r n e y ,  t h e  respondent 
must s i g n  a r e l e a s e  allowing the  p r i v a t e  a t t o r n e y  access  t o  the  
respondent 's  records.  

A t  t h e  time t h a t  t h e  respondent is  taken i n t o  custody,  t h e  
s h e r i f f ' s  d e p u t i e s  e x p l a i n  t o  the  respondent t h a t  they have a c o u r t  o r d e r  
and t h a t  t h e  respondent must accompany them t o  t h e  s p e c i f i e d  h o s p i t a l .  
The l a w  provides t h a t  immediately upon being taken i n t o  custody,  the  
respondent be both o r a l l y  informed and provided wi th  a w r i t t e n  s ta tement  
of r i g h t s .  Furthermore, the  prepared form, Rights of a n  I n v o l u n t a r i l y  
Detained Person, provided t o  t h e  deputy s h e r i f f  f o r  p r e s e n t a t i o n  t o  the  
respondent s p e c i f i e s  t h a t  the  r i g h t s  be both read t o  and served on the  
respondent ( s e e  Appendix A). However, as a p r a c t i c a l  matter, s h e r i f f ' s  
d e p u t i e s  only provide t h e  respondent wi th  the  w r i t t e n  s t a t emen t s  s e t t i n g  
f o r t h  the  r i g h t s .  I n  t h e  p a s t ,  according t o  t h e  s h e r i f f ' s  d e p u t i e s ,  t h e  
r i g h t s  were read t o  the  respondent as w e l l  as presented  i n  w r i t i n g .  The 
d e p u t i e s  b e l i e v e  t h a t  the  reading of the r i g h t s  i s  unnecessary s i n c e  t h e  
same r i g h t s  are expla ined  t o  t h e  respondent s e v e r a l  t i m e s  upon a r r i v a l  a t  
t h e  h o s p i t a l .  They a l s o  c l a im t h a t  t h e  reading of t h e  r i g h t s  sometimes 
h i n d e r s  taking the  person i n t o  custody. For example, i f  a respondent 
dec ides  t o  e x e r c i s e  immediately t h e  r i g h t  t o  make a reasonable  number of 
te lephone  c a l l s ,  t h e  process  of t ak ing  the  respondent i n t o  custody may b e  
i n o r d i n a t e l y  delayed. The d e p u t i e s  r e l a t e d  one p a r t i c u l a r  i n c i d e n t  i n  
which t h e  respondent proceeded t o  make a l a r g e  number of te lephone  c a l l s  
upon being informed of t h i s  r i g h t ;  t h e  respondent e v e n t u a l l y  had t o  be 
i n t e r r u p t e d  from inaking these  telephone c a l l s  i n  o rde r  t o  proceed wi th  
t ak ing  h e r  i n t o  custody. After t ak ing  t h e  respondent i n t o  custody and 
t r a n s p o r t i n g  him o r  h e r  t o  the  des igna ted  h o s p i t a l ,  t h e  o f f i c e r s  provide  
a copy of t h e  w r i t t e n  s ta tement  of r i g h t s  t o  t h e  Probate  Court ,  
c e r t i f y i n g  wi th  t h e i r  s i g n a t u r e  t h a t  the r i g h t s  were presented  t o  t h e  
respondent . 

Upon t h e  respondent ' s  a r r i v a l  a t  t h e  h o s p i t a l ,  a s o c i a l  worker 
informs t h e  respondent of h i s  o r  h e r  r i g h t s ,  e x p l a i n s  t h e  mechanics of 
t h e  involuntary c i v i l  commitment proceedings,  and answers any ques t ions  
t h a t  t h e  respondent may have. The h o s p i t a l  makes a n  a t tempt  t o  c o n t a c t  
r e l a t i v e s  of t h e  respondent and inform them about t h e  forthcoming 
hea r ing ;  however, because probable cause hea r ings  are he ld  w i t h i n  t h r e e  
days of t h e  receipt of an a f f i d a v i t ,  family members may no t  g e t  
s u f f i c i e n t  n o t i c e  of the  hear ing.  A t  Harding Hosp i t a l ,  t h e  r i g h t s  are 
b r i e f l y  expla ined  t o  t h e  respondent a t  t h e  t i m e  of admission and aga in ,  
a t  l eng th ,  by a s e n i o r  nurse  who i s  des igna ted  t o  perform t h i s  func t ion .  

Typical ly ,  a day be fo re  the  probable cause  hea r ing ,  t h e  
respondent ' s  coun:sel a g a i n  informs t h e  respondent of h i s  o r  h e r  r i g h t s  
and d e s c r i b e s  t h e  mechanics of t h e  commitment process.  
i n d i c a t i o n s  t h a t  inttorneys n o t i f y  the  respondents of t h e i r  r i g h t  t o  
appea l  o r  of t h e  a v a i l a b i l i t y  of o t h e r  remedies o r  a l t e r n a t i v e s  t o  
compulsory h o s p i t a l i z a t i o n  except t h e  e l e c t i o n  of vo luntary  admission. 

There are no 

A t  t h e  start of t h e  probable cause hea r ing ,  t h e  r e f e r e e  informs 
t h e  respondent,  i : E  p r e sen t ,  of t h e  r i g h t  t o  a probable cause  hea r ing  
w i t h i n  t h r e e  days of the  f i l i n g  of an a f f i d a v i t ,  t h e  r i g h t  t o  a f u l l  
hear ing  w i t h i n  ten days of a f i n d i n g  of probable cause,  the  r i g h t  t o  a 
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lawyer and an independent examiner, and the right to apply €or voluntary 
admission to the hospital at any time. In at least one probable cause 
hearing we observed, the referee also informed the respondent that if he 
or she chose to become a voluntary patient before the full judicial 
hearing all records would be expunged. When respondents are absent from 
the hearing, the referees inquire as to whether the respondents' 
attorneys have personally met with them and informed them of their rights. 

F. CONCLUSIONS AND RECOMMENDATIONS 

The involuntary civil commitment process in Columbus that occurs 
before a respondent is hospitalized is exemplary and praiseworthy in 
terms of the legal rights and protections afforded the respondent, the 
opportunities €or diversion from compulsory hospitalization, and the 
apparent economy and effectiveness of the procedures. 
be deficiencies, as will be discussed below, these are not major. 
Perhaps the strongest aspect of the pre-hospitalization procedures in 
Columbus are the pre-screening of respondents and the investigation and 
review of the affidavit. These procedures promote fair, prompt, and 
reliable decison-making. The community mental health center screening, 
especially, is a model for other jurisdictions to adopt. Another 
strength in the preheating process is the persistent and repeated 
notification of rights. Yet another is the requirement that both 
emergency and judicial hospitalization be supported by written 
statements. Deficiencies include a lack of adequate training for peace 
officers and a lack of coordination of components of the preheating 
process. Both the strengths and the weaknesses of the 
pre-hospitalization process are discussed below. 

Initiating Involuntary Commitment 

Although there may 

' 

An important strength of the Ohio law is that it provides only 
two basic mechanisms (emergency and judicial hospitalization) by which 
involuntary civil commitment and treatment can be initated and imposed. 
Because of the safeguards provided, it would seem difficult to set these 
mechanisms in motion in Franklin County frivolously or improperly. 
Emergency hospitalization, potentially abusive to the rights and 
interests of a respondent, if it could be carried out by any person, can 
only be carried out by a psychiatrist, licensed clinical psychologist, 
licensed physician, health officer, parole officer, police officer, or 
sheriff. These individuals may bring a respondent to the hospital but 
must provide a written statement, on a prepared form, to the hospital to 
support emergency hospitalization. 
formal application for emergency admission to the hospital and must be 
completed and signed by the person transporting the respondent to the 
hospital. 

The written statement constitutes a 

While the restrictions on who may initiate the emergency 
hospitalization procedure and the requirement of a written statement to 
the receiving hospital do not necessarily prevent abuse, they make such 
abuse more difficult. 
hospitalization. On the other hand, these restrictions and procedural 
safeguards do not preclude prompt access to emergency hospitalization. 

In brief, not anyone may initiate emergency 
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Any person may bring another person directly to a hospital for emergency 
care and the hospital will provide such care, if warranted, pursuant to 
emergency o r  jud:icial hospitalization. 

Similarl.y, the procedures in Columbus for setting in motion 
non-emergency judicial hospitalization balance safeguards for the 
respondent with t:he interests of the affiant and the county in causing 
the hospitalizatkon of persons who may be subject to involuntary civil 
commitment. 
after certificatLon by a physician or mental health worker that an 
affidavit for hospitalization is warranted by the mental condition of the 
respondent. Affj.ants typically must speak with the Deputy Clerk of the 
Probate Court and with a private physician, psychiatrist, psychologist or 
community mental health center staff, and have the respondent submit to a 
mental health examination before the court will accept an affidavit. 
Again, frivolous and improper actions toward judicial hospitalization are 
discouraged by the requirements. 

Affidavits are available only in the Probate Court and only 

Three recommendations for adjustments in the Franklin County 
procedures for initiating involuntary civil comitment are proposed. 
Here and elsewhere in this report, recommendations are discussed in the 
text preceding &following the recommendations. 
recommendations c.oncern improvements in the access to, and information 
about, emergency hospitalization procedures provided to mental health and 
law enforcement personnel; the third proposes an augmentation of the 
function and status of the "mental illness desk" of the Probate Division 
of the Franklin County Court of Common Pleas. 

The first two 

RECOMMENDATION: THE PREPRINTED FORM, "APPLICATION FOR 
EMERGENCY ADMISSION , " WHICH SETS FORTH THE 
REQUIREMENTS FOR THE STATEMENTS SUPPORTING EMERGENCY 
HOSPITAI.IZATION, SHOULD BE MADE READILY AVAILABLE TO 
ALL MENTAL HEALTH AND LAW ENFORCEMENT AGENCIES IN 
FRANKLIN COUNTY, ALONG W I T H  DETAILED INSTRUCTIONS FOR 
ITS USE IN INITIATING EMERGENCY ADMISSION. 

While there may be some justification for keeping the initiation 
of the judicial hospitalization procedure a relatively formidable 
undertaking for  the general public, no such justification seems to exist 
for initiation of the emergency hospitalization procedure. Police 
officers who were! interviewed were unaware of the existence of preprinted 
forms to facilitate the submission of written statements supporting 
emergency admissi.on, and they were uninformed about what might be 
expected of them in emergency hospitalizations. This lack of information 
may be particularly acute in localities outside of Columbus but within 
Franklin County. Pursuant to the new policy whereby peace officers 
transport respona.ents first to the community mental health center 
portals ,'I the need for readily available emergency hospitalization 
applications may be reduced. That is, the procedure of taking a 
respondent to a nearby community mental health center instead of to 
Central Ohio Psychiatric Hospital may prove to be less of a burden for 
peace officers and, at the same time, discourage inappropriate 
involuntary hospi.talizations. 

II 
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A significant proportion (some estimates place it at one-half) 
of the involuntary civil commitments in Franklin County are initiated by 
the emergency hospitalization procedure. It , nonetheless, remains 
relatively mysterious to many of the people interviewed in Franklin 
County. 

RECOMIENDATION: T R A I N I N G  SHOULD BE PROVIDED TO LAW 
ENFORCEMENT PERSONNEL WITHIN FRANKLIN COUNTY BY A 
CONSORTIUM O F  INDIVIDUALS FROM THE PROBATE COURT, THE 
COMMUNITY MENTAL CENTERS I N  FRANKLIN COUNTY, THE 
CENTRAL OHIO PSYCHIATRIC HOSPITAL,  HARDING HOSPITAL,  
AND THE OHIO LEGAL RIGHTS SERVICE I N  THE RATIONALE AND 
PROCEDURES FOR EMERGENCY HOSPITALIZATION.  THE B A S I S  
O F  T H I S  TRAINING SHOULD B E  A DETAILED D E S C R I P T I O N  OF 
THE PROCEDURES (PERHAPS,  A MANUAL) FOR EMERGENCY 
HOSPITALIZATION PREPARED BY THE PROBATE COURT. 

RECOMMENDATION: I N  RECOGNITION OF ITS IMPORTANT SCREENING,  
COORDINATION, AND PUBLIC RELATION FUNCTIONS,  
ESPECIALLY I N  THE EARLY STAGES O F  INVOLUNTARY C I V I L  
COMMITMENT, THE "MENTAL I L L N E S S  DESK" SHOULD BE 
UPGRADED AND BE REFERRED TO AS THE "MENTAL HEALTH 
REVIEW UNIT" O F  THE PROBATE COURT. ONE OF THE THREE 
PROBATE COURT REFEREES NOT P R E S I D I N G  AT J U D I C I A L  
HEARINGS SHOULD BE DESIGNATED AS A "MENTAL HEALTH 
REVIEW O F F I C E R , "  AND THE DEPUTY CLERK CURRENTLY 
MANNING THE "MENTAL I L L N E S S  DESK" SHOULD BE DESIGNATED 
AS THE "MENTAL HEALTH REVIEW ASSISTANT." TOGETHER 
THESE TWO INDIVIDUALS SHOULD PERFORM ALL REFERRAL AND 
REVIEW FUNCTIONS FOR THE PROBATE COURT PURSUANT TO 
J U D I C I A L  HOSPITALIZATION AND P A R T I C I P A T E  I N  TRAINING 
A C T I V I T I E S  RELATED TO INVOLUNTARY C I V I L  COMMI'MENT I N  
FRANKLIN COUNTY 

The Deputy Clerk of the Probate Court performs an extremely 
\ 

important function in the initial stages of judicial hospitalization. 
She responds to the initial requests of persons seeking compulsory 
hospitalization of relatives, friends, or neighbors. Often the persons 
are confused and in desperate need of reliable information and prompt 
decision-making. 
completed by a community mental health center. As unimportant as this 
initial contact with the public may seem at first blush, it causes the 
diversion of many cases to appropriate alternatives to compulsory 
hospitalization and serves an important public relations function for the 
Probate Court. 
illness desk," as it is currently referred to, performs other important 
functions as well, including coordination of the Probate Court with the 
community mental health centers and the Sheriff's Department, and 
administration of court appointed attorneys and referees. 
role and value of the "mental illness desk" to the smooth functioning of 
the initial stages of the involuntary civil commitment process in 
Columbus was acknowledged by everyone we interviewed in Columbus. 
value should be formally recognized and its role should be augmented. 

She further causes a screening investigation to be 

A s  will be discussed further in this report, the "mental 
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A f f i d a v i t s  and C e r t i f i c a t e s  

Once having passed the  procedura l  safeguards,  and o p p o r t u n i t i e s  
f o r  d i v e r s i o n  from compulsory h o s p i t a l i z a t i o n  provided f o r  the  respondent 
i n  the  i n i t i a t i o n  of involuntary c i v i l  commitment ( i . e . ,  making t h e  
i n i t a l  c o n t a c t  w i th  t h e  probate  c o u r t ,  having the respondent submit t o  a 
mental  h e a l t h  examination, and ob ta in ing  a c e r t i f i c a t e  suppor t ing  t h e  
a f f i d a v i t ) ,  the  a f f i a n t  i s  a s s i s t e d  by the  Deputy Clerk of t h e  Probate  
Court i n  f i l i n g  and completing t h e  a f f i d a v i t  and o t h e r  r equ i r ed  
documents. This is a s i g n i f i c a n t  s t r e n g t h  i n  t h e  Columbus procedures 
occurr ing  before  j u d i c i a l  hear ings.  Nonetheless, s e v e r a l  minor 
improvements i n  t:he process  of f i l i n g  an a f f i d a v i t  may be suggested.  

Although t h e  language i n  the  Ohio s t a t u t e  r e l a t i n g  t o  what must 
be conta ined  i n  an accep tab le  a f f i d a v i t  may c o n t r i b u t e  t o  some of t h e  
vagueness of in format ion  provided i n  a f f i d a v i t s ,  mod i f i ca t ions  of 
practices, without l e g i s l a t i v e  reform, seem p o s s i b l e  t o  meet t h e  charge 
of some a t t o r n e y s  t h a t  s t a t emen t s  of f a c t s  i n  t h e  a f f i d a v i t s  are 
i n s u f f i c i e n t  . 

RECOMMENDATION: THE DEPUTY CLERK, I N  ASSISTING THE AFFIANT 
I N  FILING THE AFFIDAVIT AND COMPLETING OTHER REQUIRED 
FORMS, AVD THE REFEREE, I N  MAKING HIS OR HER INITIAL 
EX PARTE DETERMINATION OF PROBABLE CAUSE, SHOULD BE 
ENCOURAGED TO BE PARTICULARLY DILIGENT I N  ENSURING 
THAT THE AFFIANT'S WRITTEN STATEMENTS ARE 
SUBSTANTIATED, WHEREVER POSSIBLE, BY REFERENCES TO THE 
RESPONDENT'S RECENT ALLEGED BEHAVIOR. 

It should be emphasized t h a t  t h i s  recommendation does not  suggest  a g r e a t  
mod i f i ca t ion  of c u r r e n t  procedures. It mere ly  sugges t s  a matter f o r  
greater emphasis and, perhaps,  a g r e a t e r  coord ina t ion  between t h e  Deputy 
Clerk  and t h e  "in-house" r e f e r e e s ,  as r e f e r e e s  are called who do not  
p r e s i d e  a t  t h e  j u d i c i a l  hear ing.  

RECOMMENDATION: PSYCHIATRISTS, LICENSED PSYCHOLOGISTS, AND 
THE COMMlJNITY MENTAL HEALTH CENTER "PRE-SCREENERS" 
SHOULD PROVIDE, AT A MINIMUM, THE RESULTS OF A FULL 
STANDARD MENTAL STATUS EXAMINATION REPORT AS PART OF 
THEIR CERTIFICATION I N  SUPPORT OF AN AFFIDAVIT. 

This in format ion  w i l l  provide evidence t h a t  a c a r e f u l  mental  examination 
h a s  been conducted and w i l l  p rovide  the  f a c t u a l  b a s i s  f o r  d iagnoses  and 
opinions.  This recommendation may be somewhat d i f f i c u l t  t o  implement 
wi th  p r i v a t e  p s y c h i a t r i s t s  and psycho log i s t s  s i n c e  t h e i r  c o n t a c t  w i th  t h e  
c o u r t  i s  minimal. However, t h e  c e r t i f i c a t e s  provided by t h e  community 
mental  h e a l t h  c e n t e r  "pre-screeners" r epor t ed ly  a l r eady  & provide  
s u f f i c i e n t  in format ion  supporf ing  the  a f f i d a v i t  and, t h e r e f o r e ,  may be 
adapted by t h e  p roba te  c o u r t  as a model f o r  such cer t i f ica tes  and adopted 
by p r i v a t e  psycho log i s t s  and p s y c h i a t r i s t s  who may provide c e r t i f i c a t e s  
and support  of a f f i d a v i t s .  

The ques t ion -o f  what c o n s t i t u t e s  a "standard mental  s t a t u s  
examination" undoubtedly w i l l  g e n e r a t e  d i f f e r e n c e s  of op in ion  among 
p s y c h i a t r i s t s ,  p sycho log i s t s ,  and o t h e r  mental  h e a l t h  workers. This 
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should not d e t r a c t ,  however, from the  importance of t h i s  recommendation, 
though i t  might make i t  harder  t o  implement. 

Prehear ing  Screening, I n v e s t i g a t i o n ,  and Review 

The Columbus procedures f o r  screening,  i n v e s t i g a t i n g ,  and 
reviewing of mental h e a l t h  c a s e s  before  t h e  respondent i s  taken  i n t o  
custody are exemplary. There i s  obviously less cu r t a i lmen t  of l i b e r t y  
f o r  those i n d i v i d u a l s  s u c c e s s f u l l y  d i v e r t e d  from j u d i c i a l  h o s p i t a l i z a t i o n  
as a r e s u l t  of t h e  i n i t i a l  c o n t a c t  wi th  the  Probate Court ,  t h e  community 
mental  h e a l t h  c e n t e r s  pre-screening, and f i n a l l y ,  t h e  ex p a r t e  review of 
the  a l l e g a t i o n s  i n  the  a f f i d a v i t  by a r e fe ree .  The screening procedures,  
when s u c c e s s f u l  i n  d i v e r t i n g  mentally ill i n d i v i d u a l s  from j u d i c i a l  
h o s p i t a l i z a t i o n ,  a l s o  embody the b e s t  i n t e n t s  of l a w  and mental  h e a l t h  
p r a c t i c e  by providing the  oppor tuni ty  f o r  t reatment  i n  a least  
r e s t r i c t i v e  environment t h a t  i s  less d i s r u p t i v e  of family,  s o c i a l ,  and 
economic t i e s  and a c t i v i t i e s  of t h e  respondent. 

Although contemplated i n  most progress ive  involuntary c i v i l  
commitment s t a t u t e s  throughout t h e  country,  the  Ohio l a w  not  excepted, i t  
i s  a r a r e  occurrence,  indeed, when a respondent remains a t  l i b e r t y  
pending a j u d i c i a l  hear ing but a f t e r  an a f f i d a v i t  has  been f i l e d .  
Society simply does no t  seem w i l l i n g  t o  bear  whatever burden may be 
involved i n  maintaining con tac t  wi th  a respondent o u t s i d e  of a h o s p i t a l  
dur ing  the  prehearing per iod,  except i n  very r a r e  domestic cases .  The 
t h r e e  screening mechanisms employed i n  Columbus provide prompt, r e l i a b l e ,  
and e f f e c t i v e  dec is ionlnaking  about whether respondents should be taken 
i n t o  custody i n  the  f i r s t  place.  
country,  i t  i s  implied t h a t  a respondent may, i d e a l l y ,  remain a t  l i b e r t y  
between t h e  time a n  a f f i d a v i t  i s  f i l e d  and t h e  j u d i c i a l  hea r ing  ( s e e  
Sec t ion  5122.17 of the  Revised Code noted e a r l i e r ) ;  however, i t  i s  
t a c i t l y  accepted t h a t  a respondent must be taken i n t o  custody once an 
a f f i d a v i t  i s  accepted by t h e  c o u r t .  

I n  many j u r i s d i c t i o n s  throughout t he  

The screening mechanisms a l s o  appear extremely advantageous f o r  
I n  t h e  absence t h e  people of Columbus because they seem cos t - e f f ec t ive .  

of such screening mechanisms (assuming even very conse rva t ive  estimates 
of t h e  number of people d i v e r t e d  from j u d i c i a l  h o s p i t a l i z a t i o n )  i t  i s  no t  
inconce ivable  t h a t  j u d i c i a l  c o s t s  would soar .  

RECOMMENDATION: THE PROBATE COURT SHOULD BE ENCOURAGED TO 
INCREASE ITS COORDINATION WITH THE THREE COMMUNITY 
MENTAL HEALTH CENTERS I N  COLUMBUS I N  SCREENING AND 
DIVERTING INITIAL REQUESTS FOR J U D I C I A L  
HOSPITALIZATION APPLICATIONS. 

RECOMMENDATION: SUFFICIENT FUNDING SHOULD BE PROVIDED FOR 
MAINTAINING COMMUNITY MENTAL HEALTH CENTER 
PRE-SCREENING OF POTENTIAL RESPONDENTS. 

E f f e c t i v e  community mental hea l th - jud ic i a ry  i n t e r a c t i o n s  are f a r  
from commonplace throughout t h e  country. 
Clerk of the Probate Court i n  Columbus coord ina te s  the processing 
r e q u e s t s  f o r  j u d i c i a l  h o s p i t a l i z a t i o n  wi th  pre-screeners i n  the  community 

The manner i n  which t h e  Deputy 
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mental health cent:ers in Columbus is a positive aspect of the prehearing 
process. Many jurisdictions virtually ignore the point of entry for 
individuals subjec:t to involuntary civil commitment. 
between the community mental health centers and the probate court in 
prompt, reliable decision-making seems in the best interests of the 
person making the initial contact (the potential affiant) , the allegedly 
mentally ill person, and the people of Columbus. 

A good interraction 

The first recommendation above appears relatively simple to 
implement, since it is implemented to a large extent already. In fact, at 
this writing Southwest Community Mental Health Center, as a matter of 
policy, reportedly maintains control of all prescreening in Columbus, is 
the "portal" for all involuntary admissions to Central Ohio Psychiatric 
Hospital (COPH), and retains "control" of such admissions for 21 days for 
the purposes of discharge planning. 
underscore what we perceive to be the procedure's value and serves to 
support its continued application. 

Both recommendations merely 

RECOMMENDATION: A PRE-SCREENING PROCEDURE, MODELED AFTER 
THAT OF THE SOUTHWEST COMMUNITY MENTAL HEALTH CENTER, 
SHOULD BE ADOPTED FOR USE THROUGHOUT FRANKLIN COUNTY, 
IF NOT ALREADY DONE SO. 

Those familiar with the cornunity mental health center screening 
all seem to feel tbat pre-screeners do an effective and conscientious job 
of screening and diverting cases from the judicial system. Those 
respondents who are not diverted are "really sick," according to one 
attorney. One support for this contention is the fact that release and 
discharge at the Probable Cause Hearing is infrequent, though it may be 
arguable that this is attributable to the effectiveness of the comunity 
pre-screening . 

RECOMMENDATION: THE LEGAL AUTHORITY FOR THE COMMUNITY 
MENTAL HEALTH CENTER PRE-SCREENING SHOULD BE CLARIFIED 
BY COURT IUJLE. 

Although the pre-screening mechanism is a positive aspect of the Columbus 
system, the authority by which it exists may need to be clarified by the 
Court. The statute requires an investigation such as that provided by 
the pre-screening procedure in Columbus, but only after receipt of the 
affidavit. (5122.13). Further, the statute provides that a mental 
health certificate may be required with an affidavit, though there does 
not seem to be the intent to provide the certification under authority of 
the court (5122.11). It does not seem difficult, however, to reconcile 
the pre-screening practices in effect in Columbus with these two 
provisions of the 1.aw. 

Another potential legal problem with the pre-screening 
procedures, a probl.em that was raised by a local psychiatrist, may stem 
largely from an irrational fear of liability, especially in view of the 
fact that no mention of the problem was made by the pre-screeners. 
the problem is wort:h airing. 
jurisdiction of the! court, proceoding to an individual's home and 

Yet, 
In the absence of an affidavit invoking the 
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conducting a mental health examination constitutes an intrusion on that 
individual's rights to privacy, cautioned this psychiatrist. 
absence of an affidavit or a court order authorizing the pre-screening 
process, the process carries a high risk of liability. 

In the 

RECOMMENDATION: THE EX PARTE REVIEW OF THE AFFIDAVIT AND 
SUPPORTING DOCUMENTS AND THE DETERNNATION OF PROBABLE 
CAUSE BY THE REFEREE BEFORE THE ISSUANCE OF A 
TEMPORARY ORDER OF DETENTION SHOULD BE CONDUCTED MORE 
RIGOROUSLY. 

In our opinion, the final opportunity to test the allegations of 
the affidavit before the issuance of a temporary order of detention is 
underemphasized in Columbus. 
opportunities for review and diversion of mental health cases from 
involvement with the judicial systems that are provided in Columbus. 
the opportunities may be more fully exploited. 
Court already has the extant resources t o  commit to a rigorous exparte 
determination of probable cause by their "in-house" referees, an 
upgrading of this last "test" of the allegations of the affidavit seems a 
small step to take. 

Few jurisdictions provide the 

But 
Given that the Probate 

RECOMMENDATION: RESPONDENTS' ATTORNEYS SHOULD HAVE READY 
ACCESS TO PRE-SCREENING REPORTS. 

The pre-screening reports contain valuable information about the 
respondent and his or her environment typically unavailable from other 
sources. Only the pre-screener has the opportunity to examine the 
respondent in the context of home and family. 
as will be discussed in the next chapters, are conducted while the 
respondent is hospitalized in an environment most likely unfamiliar to 
him or her. Also, the pre-screener has the opportunity to observe and 
interview the respondent at the time, or close to the time, that the 
allegations pursuant to judicial hospitalization are made, when the 
respondent is uninfluenced by the process of institutionalization. 

Subsequent examinations, 

RECOMMENDATION: THE COURT SHOULD EXPLORE THE POSSIBILITY 
OF HAVING THE COMMUNITY MENTAL HEALTH CENTER 
PRE-SCREENER ASSUME THE ROLE OF THE COURT'S EXAMINER. 

Though it is not without problems pointed out by several reviewers in 
Columbus, this recommendation has implications for cost-savings and for 
providing the Court with more complete information concerning the mental 
status of the respondent at the time of the allegations in the 
affidavit. As suggested in the commentary following the previous 
recommendation, the pre-screening procedure as presently implemented at 
the Southwest Community Mental Health Center arguably provides perhaps 
the most complete information about mental health cases available to the 
Court. 
or not the case proceeds to a judicial hearing it seems reasonable to 
suggest that the Court extend the involvement of the pre-screener to 
providing testimony during hearings. It should be empnasized here that 
we are not critical of the performance of the court and independent 
examiners. We suggest, instead, a merger of the functions of the 
pre-screener and the court examiner. 

Also, since the court incurs the costs of pre-screening whether 
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Several problems of this recammendation may be, perhaps, 
insurmountable absent a statutory amendment. 
authorize, upon receipt of an affidavit, an investigation by a social 
worker (5122.13) pre-hearing medical examinations are permitted only by a 
"psychiatrist, or a licensed clinical psychologist and a licensed 
physician" (5122 .1 .4 ) .  Complicating the above recommendation may be the 
fact that there is; no Licensure requirements for social workers in Ohio 
and, therefore, the court would need to set up some type of 
qualifications for social workers in the legal arena in lieu of the type 
of qualifications set by licensing boards for psychiatrists and 
psychologists. 

Although the statutes 

Were the court to contemplate allowing the prescreener to 
function as the court examiner, it would need to interpret the statutory 
intent to allow social workers to examine the respondent on the court's 
behalf and testify during hearings, or employ psychiatrists and 
psychologists, at a much greater cost, to conduct the pre-screening 
the examination of the respondent pursuant to testimony at hearings. It 
is doubtful that psychiatrists would be fond of visiting the respondent's 
home to conduct an examination, a procedure well within the tradition of 
a social worker's discipline. 

Psychiatrists and psychologists--the "pedigreed" forensic mental 
health professionals--may be reluctant to make room for social workers. 
One psychiatrist expressed his opposition to the above recommendation in 
a letter critiquing the "review draft" of this report. 

A social worker's training, orientation, and discipline is 
different and it does not lend [itself] to the expertise of 
clinical psychopathology ... Under the fire of cross-examination 
where diagnoses, etiology, prognosis, medication, treatment 
methods, etc .  are questions arising every time, without any 
training in psychophamocology, psychophysiology, biology, 
neurology, genetics, endocrinology, and so forth, and in many 
other areas which are not within the domain of a social worker's 
expertise, [he or she] would crumble and justice would not 
prevail and the patient or respondent would suffer...Social 
workers are well respected in the community, and their 
ascendancy lies not in assuming roles for which they are not 
trained and for which they do not aspire, but their ascendancy 
is in their immeasurable contribution in their liaison service 
between the hospital and the community. 

The "ascendancy" of the social worker's role in mental health law has 
been slow, although measurable, and it may be difficult to change laws to 
allow social workers in the role of the court's expert. 
only from the standpoint of cost-savings, the possibility is worth 
exploration, if not now, then in the future. 

Nonetheless, if 

Custody and Pre-Hearing Detention 

The practices in Columbus relating t o  the transportation of 
respondents in civil commitment proceedings are generally in &eeping with 
the statutory requirement that every reasonable and appropriate effort 
should be made to take persons into custody in the least conspicuous 
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manner p o s s i b l e  (5122.10). With minor except ions,  the  procedures 
employed by the  team of s h e r i f f ' s  depu t i e s  on s p e c i a l  assignment t o  the  
Probate  Court s e rve  t h e  i n t e r e s t s  of economy and e f f i c i e n c y .  The manner 
i n  which p o l i c e  t ake  respondents i n t o  custody without p r i o r  j u d i c i a l  
approval w a s  n e i t h e r  c r i t i c i z e d  nor p ra i sed  by those w e  interviewed i n  
Columbus . 

I n  our  opinion, t h e r e  a r e  a number of minor d e f i c i e n c i e s  and 
weaknesses i n  t h e  custody and d e t e n t i o n  procedures i n  Columbus t h a t  a r e  
worthy of note. 
wear and t h e  c a r s  t h a t  they d r i v e ,  when they a r r i v e  on the  scene t o  t ake  
custody of t h e  respondent. To t h e i r  c r e d i t  t h e  d e p u t i e s  interviewed 
noted both  the  advantages and the  disadvantages of the  procedures of 
using uniformed peace o f f i c e r s  and marked p o l i c e  c r u i s e r s .  

We begin wi th  t h e  c l o t h e s  t h a t  t h e  s h e r i f f ' s  d e p u t i e s  

The only c l e a r  advantage t o  uniforms and marked p o l i c e  c a r s  seem 
t o  accrue t o  the peace o f f i c e r s  t ak ing  the person i n t o  custody. I f  
complete d o c i l i t y  and compliance on the  p a r t  of the  respondent i s  t h e  
g o a l ,  t h e  g r e a t e s t  show of a u t h o r i t y  may be recommended. 
conspicuous manner" i n t e n t  of the  s t a t u t e  (5122.10) notably  does not  
speak as much t o  d i s r u p t i o n  of procedures of t h e  s h e r i f f ' s  d e p u t i e s ,  a s  
i t  does t o  the  physical  and psychologica l  d i s r u p t i o n  i n  t h e  l i f e  of the  
respondent. 
Clerk,  r epor t ed ly  change i n t o  p l a i n  c l o t h e s  and use unmarked v e h i c l e s  t o  
t r a n s p o r t  a respondent,  it seems a s m a l l  p r i c e  t o  pay t o  r e v e r s e  t h e  
c u r r e n t  procedure and have o f f i c e r s  wear uniforms and d r i v e  p o l i c e  
c r u i s e r s  only when d i c t a t e d  by previous  informat ion  of p o t e n t i a l  
d i f f i c u l t i e s .  

Yet t h e  " l e a s t  

Given t h a t  t h e  s h e r i f f ' s  d e p u t i e s  upon r eques t  of t h e  Deputy 

RECOMMENDATION: I N  NON-EMERGENCY CASES, RESPONDENTS SHOULD 
BE TAKEN INTO CUSTODY BY PEACE OFFICERS WEARING PLAIN 
CLOTHES AND DRIVING UNMARKED VEHICLES, UNLESS THE 
PEACE OFFICERS HAVE REASON TO BELIEVE THAT THE 
AUTHORITY OF POLICE IDENTIFICATION I S  NECESSARY TO 

POLICE OFFICERS SHOULD BE CONVEYED BY THE DEPUTY CLERK 
UPON ISSUANCE OF THF, TEMPORARY ORDER OF DETENTION. 

RESTRAIN A RESPONDENT. THE NECESSITY OF UNIFORMED 

The use of unmarked cars and p l a i n  c l o t h e s  i s  i n  keeping wi th  
t h e  respondent 's  r i g h t  t o  be taken i n t o  custody i n  the  least  conspicuous 
manner, and, t o  t h e  e x t e n t  t h a t  being taken i n t o  custody by uniformed 
p o l i c e  o f f i c e r s  i s  psychologica l ly  traumatic, i t  may p r o t e c t  subsequent 
t reatment  i n t e r e s t s  of t h e  respondent as w e l l .  The implementation of 
t h i s  p rov i s ion  does not appear t o  present  a s i g n i f i c a n t  c o s t  t o  the  City 
of Columbus. It should be noted t h a t  reviewers were no t  i n  accord i n  
t h e i r  r e a c t i o n s  t o  t h i s  recommendation. 

RECOMMENDATION: COLUMBUS POLICE OFFICERS SHOULD BE 
ENCOURAGED TO TAKE OR REFER AS MNY ALLEGED MENTAL 
HEALTH CASES AS POSSIBLE TO COMMUNITY MENTAL HEALTH 
CENTERS INSTEAD OF CENTRAL OHIO PSYCHIATRIC HOSPITAL. 

I 
I 
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Assume t h a t  t h e  Columbus p o l i c e  r e c e i v e  a c a l l  from a d i s t r a u g h t  
person seeking he lp  wi th  a f r i e n d  a l l eged ly  a c t i n g  i n  a mentally a b e r r a n t  
and b i z a r r e  manner. Unless, i n  t h e  judgment of t h e  peace o f f i c e r  
responding t o  t h e  c a l l ,  a t r u e  emergency e x i s t s ,  i t  i s  i n  the  l i b e r t y  
i n t e r e s t s  of t h e  respondent as w e l l  as t h e  i n t e r e s t s  of economy and 
e f f i c i e n c y  t o  r e f e r  the  person t o  the  community mental  h e a l t h  c e n t e r  f o r  
pre-screening pur,suant t o  j u d i c i a l  h o s p i t a l i z a t i o n .  I n  ou r  opinion,  t h i s  
d i v e r s i o n  of mental h e a l t h  c a s e s  from emergency h o s p i t a l i z a t o n  t o  
j u d i c i a l  hosp i t aL iza t ion  b e s t  complies wi th  Ohio l a w  and, appa ren t ly ,  i s  
i n  keeping wi th  p o l i c i e s  endorsed by Cen t ra l  Ohio P s y c h i a t r i c  Hospi ta l .  
As i nd ica t ed  e a r l i e r  i n  t h i s  s e c t i o n ,  a t  t h i s  w r i t i n g  t h e  above 
recommendation i s  a matter of po l i cy .  

RECOMMENDATION: ADEQUATE TRAINING SHOULD BE MADE A V A I W L E  
FOR PEACIS OFFICERS I N  FRANKLIN COUNTY ON: THE NATURE 
AND MANIFESTATIONS OF MENTAL HEALTH DISORDERS, HOW TO 
COMMUNICATE WITH AND HANDLE MENTALLY DISORDERED 
INDIVIDUALS AND, IMPORTANTLY, COMMUNITY RESOURCES TO 
WHICH HENTALLY ILL INDIVIDUALS MAY BE TAKEN OR 
REFERRED 

Due t o  a combination of l a c k  of manpower, u n f a m i l i a r i t y  wi th  
a v a i l a b l e  r e sources ,  and a g e n e r a l  lack of t r a i n i n g  i n  handl ing  menta l ly  
a b e r r a n t  ( b u t  not  c r i m i n a l )  behavior ,  some peace o f f i c e r s  r e p o r t e d l y  have 
r e s o r t e d  t o  a dist:urbing manner of handling menta l ly  a b e r r a n t  persons i n  
t h e i r  j u r i s d i c t i o n .  When confronted  wi th  a seemingly menta l ly  ill person  
a c t i n g  i n  a b i z a r r e  manner t h a t  may be d i s t u r b i n g  t o  those around him o r  
h e r ,  p o l i c e  t r a n s p o r t  t h e  person t o  the  edges of t h e i r  geographic 
j u r i s d i c t i o n  and i .nstruct  the  person not t o  r e t u r n .  According t o  t h e  
peace o f f i c e r s ,  an u n f a m i l i a r i t y  wi th  a l t e r n a t i v e  procedures f o r  d e a l i n g  
wi th  t h e  problem i n  a n  e f f i c i e n t  manner. 
eage r  t o  a v a i l  themselves of o p p o r t u n i t i e s  for t r a i n i n g .  

These o f f i c e r s  were w i l l i n g  and 

Tra in ing  of peace o f f i c e r s  could be i n i t i a t e d  most e x p e d i t i o u s l y  
by means of a memorandum prepared by a committee of i n d i v i d u a l s  from t h e  
S h e r i f f ' s  Department, t h e  community mental h e a l t h  c e n t e r s ,  and t h e  
Probate  Court. For example, t h e  Deputy Clerk  could  c o n t r i b u t e  va luab le  
informat ion  regard ing  the  i n i t i a t i o n  of t h e  c i v i l  commitment process;  a 
community mental  h e a l t h  c e n t e r  pre-screener could  provide  va luab le  
informat ion  regard ing  procedures f o r  t ak ing  a respondent t o  t h e  community 
mental  h e a l t h  cent:er; and, f i n a l l y ,  a member of t h e  S h e r i f f ' s  
Department's "mental h e a l t h  team" could provide very p r a c t i c a l  
in format ion  as t o  "dos" and "don'ts" of picking up respondents.  
ambitious p r o j e c t s ,  such as t r a i n i n g  s e s s i o n s ,  s imu la t ions ,  and 
workshops, a l s o  could be contemplated. 

More 

Notifying Respondent of R igh t s  

Court o f f i c i a l s ,  peace o f f i c e r s ,  mental  h e a l t h  personnel ,  
a t t o r n e y s ,  and referees i n  Columbus a r e  extremely consc ien t ious  i n  
informing respondents of t h e i r  r i g h t s .  
r i g h t s  r epea ted ly  from the  time t h a t  they a r e  taken  i n t o  custody u n t i l  
t h e  Probable Cause! Hearing. I n  gene ra l ,  t h e  Columbus procedures f o r  
n o t i f i c a t i o n  of respondent ' s  r i g h t s  a r e  exemplary and praiseworthy. 

Respondents a r e  n o t i f i e d  of t h e i r  
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this section, we mention only a few matters for general consideration and 
make several specific recommendations for making what appears to be a 
very good system even better. 

An explanation of rights as required by statute is obviously 
related to, but not perfectly congruent with, a complete explanation of 
the nature and consequences of the proceedings, past, present, and 
future, in which the respondent may be involved. Many of the individuals 
to whom we spoke in Columbus expressed the opinion that respondents often 
are not adequately informed about the entire involuntary civil commitment 
process, notwithstanding the many attempts to inform them of their legal 
rights. Respondent's attorneys report that many of their clients do not 
truly understand what is happening to them, what is going to happen to 
them in the future, and how they can go about getting various types of 
assistance. By all indications, those individuals who come into contact 
with respondents, in concert, make a sincere and diligent attempt to 
provide such explanation. Some suggest that sufficient comprehension may 
be beyond the capacities of many respondents. 

While it is clear that most respondents in Columbus receive 
notification of their rights as required by law, several interviewees 
raised questions about the efficacy of persistent and repeated 
explanation of these rights., Several hospital staff considered such 
explanations to be a waste of time, believing that respondents are mostly 
too ill, anxious, and generally too confused to comprehend that which is 
being explained to them. They suggest that overwhelming respondents with 
what may be perceived as nothing but confusing papers and verbal 
gibberish merely exacerbates an already strained situation. 
the impression developed by attorneys that respondents often act as if 
they are hearing information for the first time may be attributed to the 
possibility that respondents, in fact, were provided the information but 
were unable to understand or remember it. Indeed, it is possible that 
the information presented by the attorney makes no more lasting an 
impression than that provided previously by a sheriff's deputy, the 
community mental health center pre-screener, or the hospital staff. 
While attorneys and judges seem to be reassured merely by seeing that the 
information about rights is transmitted, they acknowledge that the 
language and concepts are complex and are likely to confuse even mentally 
healthy people. 
contact with hospitalized individuals and have the luxury to reflect, are 
concerned that only the minority of respondents truly understand their 
legal rights. 
with each respondent is necessary. The recommendations below address 
some of these concerns. We hasten to add, however, that the 
recommendations should not be taken as a criticism of the Columbus 
procedures for notification of respondents' rights. It remains the most 
thorough and conscientiously applied set of procedures we have observed. 

Of course, 

Others in Columbus, who are removed from the day-today 

These individuals suggest that more thoughtful counseling 

RECOMMENDATION: IN ACCOFtDANCE WITH OHIO LAW AND COURT 
RULES, SIIERIFF'S DEPUTIES UPON TAKING A RESPONDENT 
INTO CUSTODY SHOULD ORALLY I N F O R N  THE RESPONDENT OF 
HIS OR HER LEGAL RIGHTS, AS WELL AS PROVIDE A WRITTEN 
STATEMENT OF THOSE RIGHTS. 
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The complaint by sheriff's deputies that respondents may in fact 
take immediate ad.vantage of rights (e.g., use of a telephone) that are 
orally explained to them seems contrary to the intent of the law. The 
deputies, in enforcing the law, should encourage respondents to take full 
advantage of their rights. 
setting forth his or her legal rights, when there is no doubt that the 
paper has no meaning to the person, is a pointless and ritualistic 
gesture. 

To present a person with a piece of paper 

RECOMMENDATION: WRITTEN STATEMENTS REGARDING LEGAL RIGHTS 
AND PROTECTIONS SHOULD BE PROVIDED IN SIMPLE LANGUAGE. 

Statements of rights typically seem to be written and provided 
to respondents more to satisfy the letter of the law than to provide 
information to patients. To be effective, these statements of rights 
need to be presented in simple language. Additional information should 
be made available to respondents who request a more thorough 
understanding of their rights in the actual language of the law. 

RECOMMENDATION: PROCEDURES FOR THE NOTIFYING THE 
RESPONDENT'S FAMILY SHOULD BE CLARIFIED AND 
COORDINATED. 

Based on our observations, it is unclear who in the mental 
health-judicial system assumes the responsibility for informing the 
respondent's family about his or her involuntary hospitalization. 
were informed that the Deputy Clerk of the Probate Court, the Bailiff of 
the court (located at Central Ohio Psychiatric Hospital), and hospital 
social workers may assume this responsibility. 
nature of the communication, it may be advisable for hospital social 
workers, instead of court personnel, to advise respondents' families. 
Although it may cause a delay in the notification, this procedure may 
have therapeutic advantages for the respondent. 

We 

Given the sensitive 

RECOMMENDATION: ATTORNEYS SHOULD NOTIFY RESPONDENTS OF THE 
AVAILAB1:LITY OF APPEAL, WRITS OF HABEAS CORPUS, AND 
OTHER REMEDIES IN ADDITION TO VOLUNTARY ADMISSION. 

As we will discuss further in Chapter VII, for various reasons 
respondents are not adequately informed of mechanisms to review contested 
commitments. Fairness is the underlying concern in conveying to the 
respondent all avenues available as alternatives to compulsory 
hospitalization, leven if those avenues may not be well traveled. 
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CHAPTER I V  

PREHEARING MATTERS AFTER THE RESPONDENT I S  HOSPITALIZED 

I n  t h e  l a s t  chap te r ,  w e  considered those  matters p e r t a i n i n g  t o  
t h e  process  of  involuntary  c i v i l  commitment i n  Columbus before  a 
respondent i s  i n v o l u n t a r i l y  de ta ined  i n  a h o s p i t a l .  This  chap te r  
cons ide r s  t h e  events  and procedures before  j u d i c i a l  hea r ing ,  bu t  a f t e r  
t h e  respondent has  been taken i n t o  custody and de ta ined  i n  a h o s p i t a l  
a g a i n s t  h i s  o r  h e r  w i l l .  
many t o  be t h e  cen te rp iece  of  t h e  involuntary  c i v i l  commitment process ,  
what occurs  be fo re  t h e  j u d i c i a l  hea r ing  may have a g r e a t e r  bear ing  on t h e  
ind iv idua l  committed and, i n  t h e  long term, t h e  people of Columbus. As 
discussed  i n  t h e  previous chap te r ,  prompt ana r e l i a b l e  decis ion-making i n  
screening  and d i v e r t i n g  mental  h e a l t h  cases  from compulsory 
h o s p i t a l i z a t i o n  i n  t h e  i n i t i a l  s t a g e s  of  t he  process  p r o t e c t  both t h e  
i n d i v i d u a l ' s  l i b e r t y  i n t e r e s t s  and t h e  taxpayer ' s  pocketbook. 

Although t h e  j u d i c i a l  hear ing  i s  considered by 

A. PREHEAIUNG TREATPENT 

A person who has  been brought t o  t h e  h o s p i t a l  by means of  
emergency h o s p i t a l i z a t i o n ,  i .e.,  without  t h e  a u t h o r i t y  of a temporary 
o rde r  of de t en t ion ,  must be  examined by t h e  h o s p i t a l  s t a f f  w i t h i n  24 
hours  of  admission (5122.10). Af te r  examining t h e  respondent ,  i f  t he  
h o s p i t a l  s t a f f  be l i eve  t h e  person t o  be s u f f i c i e n t l y  mental ly  ill t o  be 
s u b j e c t  t o  compulsory h o s p i t a l i z a t i o n ,  they may d e t a i n  t h e  person 
i n v o l u n t a r i l y  f o r  up t o  t h r e e  days,  during which the  h o s p i t a l  m u s t  f i l e  
an  a f f i d a v i t  pursuant  t o  j u d i c i a l  h o s p i t a l i z a t i o n  (5122.111, convince the  
person t o  be h o s p i t a l i z e d  v o l u n t a r i l y ,  o r  r e l e a s e  t h e  person. A 
respondent taken i n t o  custody by order  of t h e  c o u r t  fol lowing t h e  f i l i n g  
o f  an  a f f i d a v i t  may be observed, diagnosed, cared  f o r  and t r e a t e d  i n  a 
h o s p i t a l  (5122.05) u n t i l  such t i m e  as a probable  cause hea r ing  i s  he ld .  
Although t w o  provis ions  i n  the  Ohio law permit  i n  theory t h e  hear ing  of 
probable cause  before  t h e  respondent i s  a c t u a l l y  taken  i n t o  custody 
(5222.141 and 5122.171, t h i s  r a r e l y  occurs  i n  p r a c t i c e .  Thus, t h e  
d e l i c a t e  matter of t h e  admin i s t r a t ion  of mental  h e a l t h  t reatment  b e f o r e  
a n  a d v e r s a r i a l  hear ing  i s  r e l evan t  f o r  a l l  respondents  who a r e  not  
d ive r t ed  from compulsory h o s p i t a l i z a t i o n  and are admit ted t o  t h e  h o s p i t a l .  

Strong c o n f l i c t i n g  i n t e r e s t s  are a t  s t a k e  i n  mental  h e a l t h  
t reatment  before  f u l l  j u d i c i a l  review. On  t he  one hand, i t  has  no t  y e t  
been determined by j u d i c i a l  review t h a t  t h e  c r i t e r i a  f o r  involuntary  
c i v i l  commitment have been m e t .  
wrongful ly  de ta ined .  On t h e  o t h e r  hand, t h e  respondent ' s  d e t e r i o r a t i n g  
mental  cond i t ion  and abe r ran t  behavior  may s e r i o u s l y  t h r e a t e n  n o t  only 
h i s  o r  h e r  own s a f e t y ,  bu t  t h a t  o f  those around him o r  her .  
matters even more d i f f i c u l t ,  p r a c t i c a l  cons ide ra t ions  of economy, 
e f f i c i e n c y ,  and convenience a l s o  must be considered,  i f  no t  openly 
acknowledged, i n  a t tempt ing  t o  balance c o n f l i c t i n g  fo rces  and va lues .  

The person may, i n  f a c t ,  have been 

And, t o  make 

From d i scuss ions  with h o s p i t a l  s t a f f ,  w e  sensed no c l e a r ,  
c o n s i s t e n t  po l i cy  regard ing  prehearing t reatment .  I n  gene ra l ,  
respondents  a r e  t o  be provided with "adequate medical t rea tment  f o r  
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p h y s i c i a l  d i sease  or i n ju ry"  and r ece ive  ''humane c a r e  and t rea tment  i n  
the  least  r e s t r i c t i v e  humane psychological  and phys ica l  environment 
w i t h i n  t h e  h o s p i t a l  f a c i l i t i e s "  (5122.27). Except for e s p e c i a l l y  
i n t r u s i v e  t rea tment  ( surgery ,  convuls ive therapy ,  major ave r s ive  
i n t e r v e n t i o n s ,  s t e r i l i z a t i o n ,  any unusual ly  hazardous t rea tment  
procedures ,  and psycho-surgery),  Ohio law does no t  speak to t he  i s s u e  o f  
prehea t ing  t reatment .  As a genera l  p r a c t i c e ,  some h o s p i t a l  p s y c h i a t r i s t s  
and phys ic ians  are r e l u c t a n t  t o  t r e a t  respondents  b e f o r e  t h e  probable  
cause  hear ing  due t o  a f e a r  o f  l i a b i l i t y .  They may, however, p r e s c r i b e  
some type of  therapy o t h e r  than medicat ion be fo re  the  probable  cause  

seem preoccupied with l i a b i l i t y  i s s u e s ,  which, t o  t h e  de t r iment  of t h e i r  
b e s t  c l i n i c a l  judgments, causes  them t o  be ove r ly  caut ious .  

hear ing .  One p s y c h i a t r i s t  r epor t ed  t h a t  some o f  t he  h o s p i t a l ' s  s t a f f  Q 

B. MENTAL HEALTH EXAMINATION 

Before a respondent i n  Columbus appears  a t  a probable  cause 
h e a r i n g ,  h e  o r  she  is  l i k e l y  t o  have rece ived  a t  least  fou r  mental  h e a l t h  
examinations.  
mental  h e a l t h  c e n t e r  f o r  t h e  purposes of pre-screening (5122.11, 
5122.13). 
hours  a f t e r  t h e  respondent ' s  a r r i v a l  (5122.10). The t h i r d  mental  h e a l t h  
examination i s  conducted by a p s y c h i a t r i s t  appointed by t h e  c o u r t  t o  
determine t h e  I'mental cond i t ion  of the  respondent ,  and h i s  need f o r  
cus tody ,  care, o r  t rea tment  i n  a mental  h o s p i t a l "  (5122.14). L a s t ,  t h e  
respondent is examined by a n  independent expe r t .  
p rovides  t h e  respondent t h e  r i g h t  t o  s e l e c t  a p s y c h i a t r i s t ,  
l i c e n s e d - c l i n i c a l  psychologis t ,  o r  phys ic ian  of  h i s  o r  h e r  own choosing 
t o  e v a l u a t e  h i s  o r  h e r  mental  cond i t ion ,  most F rank l in  County respondents  
a r e  ind igen t  and e x p e r t  e v a l u a t i o n  i s  provided a t  p u b l i c  expense 
(5122.05). In  F rank l in  County, independent e x p e r t s  are appointed by t h e  
Court as are c o u r t  expe r t s .  

The f i r s t  i s  performed by a s o c i a l  worker a t  a community 

The second i s  performed by h o s p i t a l  s t a f f  w i t h i n  twenty-four 

Although s t a t u t e  

As discussed  i n  t h e  l a s t  chap te r ,  t h e  pre-screening examination 
i s  n o t  r equ i r ed  by l a w  and i s  n o t  performed i n  Columbus when (1) t h e  
a f f i d a v i t  w a s  supported by t h e  c e r t i f i c a t i o n  of  a p r i v a t e  p s y c h i a t r i s t  o r  
psychologis t  r e t a i n e d  by t h e  a f f i a n t ,  t hus ,  n o t  r e q u i r i n g  a d o c t o r ' s  
l e t t e r  from a community mental h e a l t h  c e n t e r  s c reene r ,  and ( 2 )  when a 
respondent is taken  d i r e c t l y  t o  a h o s p i t a l  and admit ted on a n  emergency 
s t a t u s .  

Taken as a whole, t h e  purpose of t h e  mental h e a l t h  examinat ions 
be fo re  t h e  j u d i c i a l  hea r ing ,  as intended by Ohio l a w  (5122.14, 5122.13) 
and t h e  p r a c t i c e  i n  Columbus, i s  t o  tes t  t h e  a l l e g a t i o n s  i n  a n  a f f i d a v i t  
o r  a p p l i c a t i o n  f o r  emergency admission and t o  determine,  from mental  
h e a l t h  p r a c t i t i o n e r s  pe r spec t ives ,  whether t h e  respondent  should be  
i n v o l u n t a r i l y  h o s p i t a l i z e d .  The information gained as a r e s u l t  of t hese  
examinations should inform j u d i c i a l  de te rmina t ions .  The examinat ions 
provide an adequate ,  perhaps even a n  e x c e l l e n t  p r o t e c t i o n  a g a i n s t  
improper h o s p i t a l i z a t i o n ,  when compared t o  o t h e r  j u r i s d i c t i o n s .  
person whom w e  interviewed i n  Columbus complained o f  t h e  inadequacy of  
t h e  mental  h e a l t h  examination, c la iming t h a t  some respondents  i n  Cent ra l  
Ohio P s y c h i a t r i c  Hospi ta l  are no t  examined t o  determine t h e  need f o r  
compulsory h o s p i t a l i z a t i o n .  

Only one 

Hospi ta l  s t a f f  and community mental  h e a l t h  
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center staff felt that this claim was unfounded. In our opinion, it is 
conceivable, but unlikely, that a respondent may slip through-the net of 
examinations provided in Columbus. The system of mental health 
examinations provided in Columbus provide more than an adequate check on 
improper involuntary hospitalization before judicial hearing. 

On the negative side, inadequate use is made of the information 
acquired during the examinations that are performed. From the 
perspective of economy and efficiency, the ratio of information acquired 
during the examination to that actually provided and used can be greatly 
improved. Many of the attorneys, and some of the referees and mental 
health workers in Columbus pointed out a redundancy in the prehearing 
examination process. Several attorneys recommended the elimination of 
either the court examiner or the independent examiner, although not 
both. This redundancy provides a strong check against improper 
involuntary hospitalization, but, as we will discuss, it arguably does 
not sufficiently balance that need against the interests of economy and 
efficiency . 

Beyond the basic similarity of purpose--assessing mental status 
and need for hospitalization--there are differences in the conduct and 
consequences of the examinations. As discussed in the previous chapter, 
pre-screening examinations are typically conducted by a social worker 
from a community mental health center, more often than not at the home of 
the respondent. By all accounts these examinations are conducted 
thoroughly and diligently. 
psychiatric problems, present mental status , behavioral problems, and the 
social history of the respondent by means of interviews with the 
respondent and the affiant. Frequently, existing hospital records are 
reviewed by the pre-screener before proceeding to the respondent's home. 
According to one pre-screener, it is customary practice to explain to the 
respondent the purpose of the visit and interview, the nature of the 
complaint, and other factors of particular relevance. 

The pre-screener inquires about previous 

The time and extent to which information gleaned during 
pre-screening is conveyed to the court for judicial use determination are 
unclear. Under judicial hospitalization procedures, the pre-screener's 
doctor's letter accompanies the affidavit, and the respondent's attorney, 
social worker, attorney representing the state (see Chapter VI), and 
hospital staff have access to this information. When no affidavit is 
filed in emergency situations, and when no pre-screening report is 
provided in support of the affidavit, it was unclear to us to what extent 
the pre-screening information is communicated for legal and mental health 
treatment purposes. Although several attorneys indicate that they 
frequently made contact with the pre-screener and inquired about the 
particulars of a mental health case, much of the valuable information 
obtained about less restrictive alternatives, present and past family and 
social environment, and present mental condition of the respondent seems 
not to be utilized, 

Consistent with Ohio law, respondents are typically examined by 
hospital staff within twenty-four hours of arrival at the hospital, 
Apparently, these examinations are provided promptly. They vary in 
duration and the manner in which they are conducted according to the type 
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of mental  h e a l t h  problems exh ib i t ed  by the  respondent ,  h i s  o r  h e r  p re sen t  
demeanor, as w e l l  a s  t he  p ro fes s iona l  and personal  s t y l e  of t h e  
examiner. Only one weakness i n  t h e  h o s p i t a l  examination process  was 
brought t o  our  a t t e n t i o n  by a h o s p i t a l  psychia t r i s t - -apparent ly  , Central  
Ohio P s y c h i a t r i c  Hospi ta l  does no t  have a p e r f e c t l y  s u i t a b l e  place t o  
conduct such examinations.  Persons i n v o l u n t a r i l y  h o s p i t a l i z e d  a r e  
examined i n  non-private p l aces  i n  t h e  h o s p i t a l  t h a t  are r e l a t i v e l y  
far-removed from t h e  p l ace  of admission. 

Although Ohio l a w  provides  t h a t  t h e  examinat ion " s h a l l  be  h e l d  
a t  a h o s p i t a l  o r  o t h e r  medical f a c i l i t y ,  a t  t he  home of t h e  respondent ,  
o r  a t  any o t h e r  s u i t a b l e  p l ace  least  l i k e l y  t o  have a .harmfu1 e f f e c t  on 
t h e  respondent ' s  hea l th"  (5122.141, respondents  are almost  always 
examined i n  t h e  h o s p i t a l  a day o r  less be fo re  j u d i c i a l  hear ing .  
aga in ,  t h e  examinations may vary  i n  d u r a t i o n ,  c o n t e n t ,  and s t y l e  
depending upon t h e  p a r t i c u l a r s  of t h e  c a s e ,  t h e  behaviors  e x h i b i t e d  by 
the  respondent dur ing  t h e  examinat ion,  and t h e  p ro fes s iona l  and personal  
preferences  and s t y l e  of  t h e  examiner. Attorneys,  r e f e r e e s ,  and mental  
h e a l t h  personnel  a l l  p ra i sed  t h e  competence and performance of  t he  
independent and c o u r t  e x p e r t ,  both appointed by t h e  cour t .  

Once 

A few a t t o r n e y s  complained, however, t h a t  t h e  examinations were 
conducted too  c l o s e  i n  t i m e  t o  t h e  hea r ing  t o  a l low adequate  t i m e  f o r  
conferences wi th  t h e  examiners. Some a t t o r n e y s  f e l t  hard-pressed t o  
prepare  t h e i r  cases adequate ly  because examiners perform t h e i r  mental  
h e a l t h  examinations j u s t  p r i o r  t o  t h e  j u d i c i a l  hear ing .  Thus, wh i l e  t h e  
s h o r t  pe r iod  of p rehea t ing  d e t e n t i o n  before  j u d i c i a l  hea r ing  i s  a 
s t r e n g t h  i n  t h e  Ohio l a w  and t h e  p r a c t i c e  i n  Columbus, as d iscussed  i n  . 

t h e  previous chap te r ,  it has  some l e g a l  d i sadvantages .  

The "independence" of t h e  independent examiners i n  Columbus can  
be  quest ioned.  Because they a r e  appointed by t h e  Probate  Court i n  most 
cases ( r a t h e r  than  be ing  chosen by respondents )  i t  may be  argued t h a t  
they a r e  too  c l o s e l y  a l igned  with e i t h e r  t h e  Court o r  t h e  h o s p i t a l .  It 
w a s  po in ted  o u t  by those  w e  interviewed and d i r e c t l y  observed du r ing  both 
probable  cause and f u l l  j u d i c i a l  hea r ings ,  t h a t  t h e  c o u r t  examiner and 
independent examiner u s u a l l y  ag ree  i n  t h e i r  diagnoses  of  t he  respondent ' s  
mental  condi t ion .  To t h e i r  c r e d i t ,  however, t h e  examiners tend t o  
emphasize i n  prognoses those  conclus ions  and opin ions  t h a t  are c o n s i s t e n t  
wi th  t h e i r  implied r o l e s  e i t h e r  t o  support  o r  r e f u t e  t h e  need f o r  
compulsory h o s p i t a l i z a t i o n .  No u n f a i r  b i a s  w a s  suggested by i n d i v i d u a l s  
i n  Columbus, nor  d i d  w e  observe such b i a s  i n  t h e  j u d i c i a l  hear ings .  . With 
regard  t o  t h e  examiners '  p o s s i b l e  u n f a i r  o r  improper a l ignment  wi th  
h o s p i t a l  interests, t h e r e  were s t r o n g  i n d i c a t i o n s  from h o s p i t a l  s t a f f ,  
and from our  obse rva t ions  of hea r ings ,  t h a t  j u s t  t h e  oppos i t e  was t r u e .  

Once t h e  examiners have performed t h e i r  e v a l u a t i o n  of  
respondents  and provided t h e  Court wi th  the  necessary  informat ion ,  i t  may 
be  arguably d e s i r a b l e  t o  make t h i s  information a v a i l a b l e  t o  t h e  h o s p i t a l  
t rea tment  team if t h e  respondent is committed. However, t he re  seems t o  
be  no coord ina t ion  o r  no t i ceab le  coopera t ion  between h o s p i t a l  s t a f f  and 
t h e  court-appointed examiners. None of t h e  p r i v i l e g e s  and access  
accorded h o s p i t a l  p s y c h i a t r i s t s  are provided t o  t h e  c o u r t  appointed 
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experts, though no animosities seem to exist. In fact, this relative 
lack of coordination and cooperation of the respondent could be viewed as 
a weakness in the system from the perspective of treatment interests. 
Consistent with a point made above, the interests of economy and 
efficiency are also not well served by this separation and independence 
of the examiners. 

C. OPPORTUNITIES FOR VOLUNTARY ADMISSION 

Once a respondent is involuntarily hospitalized and awaiting a 
judicial hearing, should he or she be given the opportunity to become a 
voluntary patient? And, if so,  under what conditions? 

Ohio law, like the laws in many states, recognizes that a person 
who has been hospitalized involuntarily but who does not object to 
hospitalization might benefit by allowing him or her to apply for 
voluntary admission to the hospital. According to Ohio law, any person 
who has been hospitalized involuntarily, (except for those hospitalized 
pursuant to incompetency to stand trial and insanity pleas), may at any 
time apply for voluntary admission to the hospital where he or she is 
committed (5122.15). There may be both therapeutic and legal advantages 
for the respondent to elect voluntary admission to the hospital. The 
respondent who recognizes his or her need for treatment and 
hospitalization, and seeks it voluntarily, may be more likely to benefit 
from treatment. Further, by electing voluntary admission to the hospital 
before any hearings have occurred, the respondent avoids the stigma of 
compulsory hospitalization, the commitment case will be dismissed, and 
all court records will be expunged if the person becomes a voluntary 
patient before the probable cause hearing. This may be important for 
respondents, because journal and docket entries of commitments are 
technicallx accessible to the public in Ohio, and may be consulted by 
potential employers of the respondent, credit companies, and land-title 
companies (5122.31). However, although Ohio law make journal and docket 
entries of commitments technically accessible to the public, the Franklin 
County Probate Court, on its own initiative, has removed all journal and 
docket entries of commitments from the general public indexing since 
1976. Therefore, all records and all dockets in Franklin County Probate 
Court are confidential pursuant to court policy. 

Where the signing of a voluntary admission and a subsequent 
request for discharge constitutes a change in attitude on the part of the 
respondent, increased insight into his or her problems, and a gaining of 
control and responsibility, no objection is raised to the change in 
status to voluntary hospitalization and subsequent discharge. When, 
however, the voluntary admission and subsequent request for discharge 
goes against the better judgments of hospital staff, or appears to be a 
manipulation of the system by a respondent who truly needs treatment, 
difficulties arise. 

Discharge is not solely in the discretion of the patient. Nor 
can hospital staff simply deny a request for discharge by a respondent 
who has been granted voluntary admission. The right of any voluntary 

- patient in Columbus to be released upon written request is qualified by a 
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provis ion  al lowing t h e  head of  the  h o s p i t a l  t o  f i l e  an  a f f i d a v i t  with t h e  
c o u r t  pursuant  t o  j u d i c i a l  h o s p i t a l i z a t i o n ,  w i t h i n  t h r e e  days from the  
r e c e i p t  of t h e  a p p l i c a t i o n  f o r  vo luntary  admission. 

This procedure g e n e r a l l y  engenders no complaints  from l e g a l  and 
mental  h e a l t h  p r a c t i t i o n e r s  i n  Columbus. But i n  some i n s t a n c e s  
respondents  r eques t  and are granted  voluntary  admission and the  h o s p i t a l ,  
i n  t u r n ,  responds wi th  t h e  f i l i n g  of an a f f i d a v i t .  
repea ted  s e v e r a l  times. Sometimes, i n  a f r u s t r a t e d  response t o  t h i s  
s h u f f l e ,  e s p e c i a l l y  when t h e  respondent resists t rea tment  e f f o r t s ,  t h e  
h o s p i t a l  releases the  respondent.  

This  sequence may be  

The f r u s t r a t i o n s  of t he  h o s p i t a l  s t a f f  caused by t h i s  problem i s  
w e l l  expressed by one p s y c h i a t r i s t  i n  a r e c e n t  l e t t e r  t o  Probate  Court 
Judge Richard B. Metcalf:  

[ P l a t i e n t s ,  l ed  by t h e i r  wishft l l  t h ink ing  and confused by 
t h e i r  psychosis  o r  d i so rgan iza t ion  of t h e i r  t h ink ing  processes ,  
mi s in t e rp re t ed  t h e  t r u e  i n t e n t  of t h i s  c l a u s e  [ r i g h t  t o  r e l e a s e  
of vo lun ta ry  p a t i e n t s ]  and considered t h e i r  vo lun ta ry  s t a t u s  as 
t h e  f i r s t  s t e p  toward d ischarge .  

[Tlhe p a t i e n t  may r e f u s e  medicat ion which, i n  l i g h t  of  ou r  
p r e s e n t  understanding of  modern p s y c h i a t r i c  t reatment  f o r  
s e r i o u s  mental  d i s e a s e s ,  i s  the  only  e f f e c t i v e  t rea tment  
modal i ty ,  p a r t i c u l a r l y  i n  t h e  i n i t i a l  phase of  t h e  i l l n e s s .  
This s h o r t  n o t i c e  ( t h e  three-day r e q u e s t  f o r  d i s c h a r g e ] ,  
however, pu t s  t h e  h o s p i t a l  i n  a p o s i t i o n  where,  un le s s  t h e  
p a t i e n t  does something s p e c t a c u l a r l y  dangerous,  they would g i v e  
i n  [ r e l e a s e ]  and keep t h e i r  f i n g e r s  c rossed .  

[Tlhey are soon r e tu rned  [ulsually by their bewildered and 
o f t e n  f r igh tened  relatives,  o r  by t h e  l a w  enforcement o f f i c e r s .  

It would r e q u i r e  a n  independent committee t o  e v a l u a t e  the  
f u l l  e x t e n t  of t h i s  revolv inq  door procedure,  and, i n  my 
exper ience ,  t h i s  committee would g e t  t h e  h o s p i t a l  s t a f f ' s  f u l l  
coopera t ion  and a s s i s t a n c e  s i n c e  they  f e e l  thoroughly 
f r u s t r a t e d ,  h e l p l e s s  and demoralized. (Emphasis added) 

The p s y c h i a t r i s t  who wrote  t h e  l e t t e r  from which t h e s e  quotes  
were drawn c i t e d  e i g h t  s p e c i f i c  cases, by name and case number, t h a t  were 
readmi t ted  a tota.1 of  106 times. Readmissions i n  i n d i v i d u a l  ca ses  ranged 
from 7 t o  26 d i f f e r e n t  occurrences.  

A d i f f e r e n t  a s p e c t  of t he  s a m e  problem concerns t h e  c a p a c i t y  of 
t h e  respondent  t o  s i g n  a n  a p p l i c a t i o n  f o r  vo lun ta ry  admission. The 
p o s s i b i l i t y  of  s ign ing  a voluntary  admission form should be f u l l y  and 
c a r e f u l l y  d iscussed  wi th  t h e  respondent.  
never  be  forced i n t o  "voluntary" admission. Po in t ing  t o  t h e  number of  
respondents  d i v e r t e d  t o  vo lun ta ry  admission, several a t t o r n e y s  expres s  a 
f e a r  t h a t  vo1unta .q  admission may be coerced by h o s p i t a l  s t a f f .  It i s  
es t imated  t h a t  i n  Columbus, f i v e  ou t  of t e n  respondents  who a r e  i n i t i a l l y  
h o s p i t a l i z e d  i n v o l u n t a r i l y  become voluntary  p a t i e n t s  be fo re  t h e  probable  
cause  hea r ing ,  and two more o f  t h e  remaining f i v e  may e lec t  t a  become 

Obviously a respondent should 
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voluntary p a t i e n t s  be fo re  t h e  f u l l  hear ing.  These are conse rva t ive  
estimates according t o  d a t a  r e c e n t l y  c o l l e c t e d  by the  F rank l in  County 
Probate  Court and t h e  opinions o f  mental h e a l t h  personnel  i n  Columbus. 

Once a respondent is admitted t o  the  h o s p i t a l ,  a s o c i a l  worker 
i s  assigned t o  the  respondent 's  t reatment  team and has  a r e s p o n s i b i l i t y  
t o  o f f e r  t h e  respondent t he  r i g h t  t o  become a vo lun ta ry  p a t i e n t .  
According t o  h o s p i t a l  s t a f f ,  respondents are t o l d  of t h e i r  r i g h t  t o  
r e q u e s t  d i scha rge  as vo lun ta ry  p a t i e n t s ,  as w e l l  as the  p o s s i b l e  
r e s t r i c t i o n s  on t h a t  d i scha rge  by t h e  r e f i l i n g  o f  an  a f f i d a v i t .  
s t a f f  r e p o r t e d l y  encourage t h e  e l e c t i o n  of vo lun ta ry  admission by 
respondents ,  when warranted by t h e i r  mental cond i t ion ,  f o r  s e v e r a l  
reasons beyond t reatment  cons ide ra t ions :  

Hosp i t a l  

Most t r e a t i n g  p r o f e s s i o n a l s  shun t h e  real  and imagined 
consequences of c o n t a c t  w i th  the  a d v e r s a r i a l  system, and f e e l  
very uncomfortable i n  t r e a t i n g  p a t i e n t s  who may have been forced 
t o  t h e  h o s p i t a l  by the  c o u r t s .  

S i m i l a r l y ,  t h e  h o s p i t a l  s t a f f  cons ide r s  i t  c o n t r a r y  t o  t h e i r  
purpose t o  treat  p a t i e n t s  whose r i g h t s  have been c u r t a i l e d .  

F i n a l l y ,  h o s p i t a l  s t a f f  p r e f e r  t o  avoid t h e  burden of paperwork 
and t h e  expendi ture  of r e sources  n e c e s s i t a t e d  by the  invo lun ta ry  
c i v i l  commitment process.  

A1 though several h o s p i t a l  admin i s t r a to r s  have candidly admit ted 
t h a t  t h e  conversion of many respondents t o  vo lun ta ry  statuses w a s  p a r t l y  
motivated by bu reauc ra t i c  convenience, they f o r c e f u l l y  denied any 
coercion o f  p a t i e n t s .  They s t a t e d  t h a t  t h e  conversion t o  vo lun ta ry  
s t a t u s  is  always i n  t h e  respondent 's  b e s t  i n t e r e s t .  It should be pointed 
o u t ,  i n  support  of t h e  h o s p i t a l  s t a f f ' s  s t a t emen t s ,  t h a t  the  p r a c t i c e  of 
coercing vo lun ta ry  a p p l i c a t i o n s  would be i n c o n s i s t e n t  with t h e  
f r u s t r a t i o n s  expressed over  those p a t i e n t s  who prematurely and 
i n a p p r o p r i a t e l y  r eques t  vo lun ta ry  s t a t u s  thereby adding t o  t h e  so c a l l e d  
"revolving door" problem. 

D e  DISCHARGE AND RELEASE 

Consis tent  w i th  t h e  po l i cy  o f  d e i n s t i t u t i o n a l i z a t i o n  of t h e  Ohio 
Department of Mental Health,  t h e  head of t h e  h o s p i t a l  has  broad powers t o  
discharge any respondent be fo re  j u d i c i a l  hear ing.  
a respondent has  been admitted t o  the  h o s p i t a l  pursuant  t o  emergency 
h o s p i t a l i z a t i o n  o r  j u d i c i a l  h o s p i t a l i z a t i o n ,  h e  o r  s h e  must be examined 
w i t h i n  24 hours  a f t e r  admission (5122.10, 5122.19). I f  t h e  h o s p i t a l  
s t a f f  f a i l  t o  f i n d  a respondent s u f f i c i e n t l y  mental ly  ill and dangerous 
t o  warrant  compulsory h o s p i t a l i z a t i o n ,  t h e  head o f  t h e  h o s p i t a l  must 
release t h e  respondent. It should be noted t h a t  t h i s  broad power t o  
d i scha rge  a person extends even a f t e r  t he  j u d i c i a l  hear ing.  
respondent h a s  been i n d i c t e d  o r  convicted of a crime, t h e  head of t he  
h o s p i t a l  may d i scha rge  a respondent without  t he  consent  o r  a u t h o r i z a t i o n  
o f  t h e  probate  c o u r t  (5122.21). 

Regardless o f  whether 

Unless t h e  
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According t o  h o s p i t a l  s t a f f ,  d i scharge  of  t he  respondent 
fol lowing mental  h e a l t h  examination i s  no t  uncommon, e s p e c i a l l y  i n  
emergency h o s p i t a l i z a t i o n  cases .  A t  l e a s t  p a r t l y  due t o  a broad 
i n t e r p r e t a t i o n  of what c o n s t i t u t e s  a mental  h e a l t h  examination a t  t h e  
t i m e  o f  h o s p i t a l  a r r i v a l ,  h o s p i t a l  s t a f f ,  a t t o r n e y s ,  and r e f e r e e s  have 
some d i f f e r e n c e s  of op in ion  about prehearing d ischarge .  Attorneys and 
r e f e r e e s  hold  t h e  opin ion  t h a t  t h e  h o s p i t a l  must "admit" t h e  respondent ,  
conduct an  examinat ion,  and then,  i f  warranted,  r e l e a s e  t h e  respondent.  
I n  p r a c t i c e ,  h o s p i t a l  s t a f f  s t a t e  t h a t  they w i l l  o f t e n  " r e fuse  t o  admit" 
a t  t h e  po in t  o f  h o s p i t a l  admission when t h e  mental  h e a l t h  case seems 
inappropr i a t e  f o r  compulsory h o s p i t a l i z a t i o n .  I l l u s t r a t i v e  examples t h a t  
were c i t e d  inc lude  t h a t  of  a woman who refused  t o  w e a r  c l o t h e s  and a man 
who repea ted ly  threa tened  t o  commit suicide--examples c o n s t i t u t i n g  more 
of  a behavior  problem than a mental  i l l n e s s  problem, according t o  one 
h o s p i t a l  admin i s t r a to r .  
probably s t e m  from semantic  d i f f i c u l t i e s  i n  t h e  use  of t h e  word "admit." 
Hospi ta l  s t a f f  may r e f u s e  t o  "admit" a respondent wi th  behavior  problems, 
a l though they r e a d i l y  accep t  such cases  f o r  i n i t i a l  examination. 

Di f fe rence  of  op in ion  about  p r a c t i c e  most 

Even though many respondents  a r e  discharged "warm with 
symptoms," h o s p i t a l  s t a f f  c o n s i s t e n t l y  s t a t e d  t h a t  d i scha rge  would b e  
even more f requent  i f  a s u f f i c i e n t  number of community f a c i l i t i e s  f o r  
r e h a b i l i t a t i o n  and a f t e r c a r e  (e.g. ,  l i censed  superv ised  homes) e x i s t e d .  
They acknowledge t h a t  many respondents  are d ischarged  p rope r ly  because 
they no longer  meet l e g a l  c r i t e r i a  f o r  i nvo lun ta ry  c i v i l  commitment i n  an  
i n p a t i e n t  f a c i l i t y ;  b u t  they a r e  y e t  unprepared from a mental  h e a l t h  
pe r spec t ive  t o  e n t e r  t h e  community wi thout  support .  
r e l eased  r e q u i r e  t h e  care t h a t  could be provided i n  l i c e n s e d  superv ised  
homes, f o r  example. But t h e r e  are few p laces  t o  d i scha rge  respondents ,  
according t o  h o s p i t a l  s t a f f .  I f  t h e r e  were, respondents  would be 
discharged earlier and more f r equen t ly  than a t  present .  

Some who a r e  

Of course ,  a respondent  may a t  any t i m e  seek release from t h e  
h o s p i t a l  by convincing h i s  o r  h e r  t reatment  t e a m  t h a t  he o r  she  no longer  
r e q u i r e s  h o s p i t a l i z a t i o n .  As discussed  i n  t h e  prev ious  s e c t i o n ,  t h e  
respondent may then be encouraged to ' submi t  a n  a p p l i c a t i o n  f o r  vo lun ta ry  
admission, o r  t h e  t rea tment  t e a m  may simply d i scha rge  t h e  respondent .  
i s  n o t  uncommon, also,  f o r  t h e  respondent t o  i n s t i g a t e  f a c t o  release 
simply by walking away from t h e  h o s p i t a l  (Cen t ra l  Ohio P s y c h i a t r i c  
Hospi ta l  i s  considered a "minimum-security" f a c i l i t y ) .  
n o t i f y  t h e  Probate  Court t h a t  a respondent  h a s  "escaped." 
t u r n ,  n o t i f i e s  t h e  S h e r i f f ' s  Department, which w i l l  make a n  a t tempt  t o  
l o c a t e  t h e  respondent.  
family members and o t h e r s  who might be  a f f e c t e d  w i l l  be  n o t i f i e d .  

It 

The h o s p i t a l  w i l l  
The Court ,  i n  

I f  t h e  respondent i s  cons idered  t o  b e  dangerous,  

This  chap te r  and t h e  prev ious  one have a l r e a d y  considered 
s e v e r a l  o t h e r  ways by which a respondent  may be  r e l e a s e d  p r i o r  t o  a 
formal j u d i c i a l  hear ing .  Most of t h e  persons who become involved i n  t h e  
i n i t i a l  s t a g e s  of  involuntary  c i v i l  commitment i n  Columbus a r e  d i v e r t e d  
from compulsory h o s p i t a l i z a t i o n ,  e i t h e r  t o  community r e sources  o r  
vo luntary  h o s p i t a l i z a t i o n .  Also, t h e  promptness of  j u d i c i a l  hea r ings  
diminish t h e  use  of many prehear ing  remedies t h a t  are a v a i l a b l e  t o  a 
respondent.  
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E. CONCLUSIONS AND RECOMMENDATIONS 

The strengths clearly outweigh the weaknesses of procedures in 
the Columbus involuntary civil commitment process, in the period after a 
respondent is taken into custody and while he o r  she is in the hospital 
awaiting a court hearing. Legal. safeguards and protections afforded the 
respondent are balanced with treatment considerations and interests of 
economy and efficiency. This chapter concludes by addressing the various 
strengths and weaknesses in the prehearing hospitalization stage.of 
commitment and by making a number of specific recommendations for 
improvement. As in the previous chapter, recommendations for 
improvements are interspersed in the text, preceding or following 
supporting commentary. 

Prehearing Treatment 

The treatment of respondents who are involuntarily hospitalized 
before a judicial hearing is an issue that raises little controversy in 
Columbus. In practice, most respondents are medicated and provided other 
types of therapies shortly after they are admitted to the hospital. 
Except for their legal status, and some of the hospital staff's 
trepidations about that status and related liability threats, respondents 
hospitalized on court order are treated essentially the same as any other 
patients. 

RECOMMENDATION: THE POLICIES OF CENTRAL OHIO PSYCHIATRIC 
HOSPITAL AND PRIVATE MENTAL HEALTH FACILITIES 
REGARDING APPROPRIATE TREATMENT OF RESPONDENTS 
ADMITTED INTO EMERGENCY OR JUDICIAL HOSPITALIZATION 
SHOULD BE CLARIFIED. THESE POLICIES SHOULD BE 
INFORMED BOTH BY LEGAL, OPINION REGARDING THE LIABILITY 
OF TREATMENT PROVIDERS IMPLEMENTING THESE POLICIES, 
AND BY MENTAL HEALTH PERSONNEL' S OPINION ABOUT THE 

RECOMMENDED THAT THE O H I O  DEPARTMENT OF MENTAL HEALTH 
DRAFT AND THE OHIO LEGAL RIGHTS SERVICE REVIEW THESE 
POLICIES. 

APPROPRIATENESS OF CRISIS TREATMENT. I T  I S  FURTHER 

RECOMMEIYDATION: UPON FIRST MEETING W I T H  THEIR CLIENTS, 
RESPONDENTS' ATTORNEYS SHOULD FAMILIARIZE THEMSELVES 
WITH THE TYPE OF PREHEARING TWTMENT GIVEN TO THE 
RESPONDENT, ESPECIALLY WHEN THE TREATMENT CONSISTS OF 
MEDICATION THAT I S  LIKELY TO AFFECT THE RESPONDENT'S 
DEMEANOR DURING THE PROBABLE CAUSE HEARING. 

Whether or not a respondent is medicated may have legal, as well 
as therapeutic relevance. On one hand, a respondent who is medicated 
properly w i l l  often make a better appearance before a referee during 
judicial hearings. On the other hand, medication, especially 
overmedication, may work to the detriment of the case against judicial 
hospitalization. Medication may cloud a respondent's thinking and 
diminish his or her ability to assist counsel. 
when properly prescribed and administered may give respondents the 
appearance of being mentally ill, which, of course, would work against 
them during judicial hearings. 

And, some medication even 
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Mental Health Examinations 

Taken as a whole, t h e  mental  h e a l t h  examinations provided t o  
respondents before  j u d i c i a l  hearings--prescreening, h o s p i t a l  examination 
a t  t h e  t i m e  of admission, examination by a c o u r t  e x p e r t ,  and examination 
by a n  independent e x p e r t - c o n s t i t u t e  a s i g n i f i c a n t  s t r e n g t h  i n  the  
Columbus system. The p r o t e c t i o n  t h a t  t hese  examinations provide a g a i n s t  
improper involuntary  h o s p i t a l i z a t i o n  i s  s u b s t a n t i a l .  The prescreening  
examination i s  parformed a t  the  very e a r l y  s t a g e s  of t h e  involuntary  
c i v i l  commitment process  and provides adequate o p p o r t u n i t i e s  for 
d i v e r s i o n  from ctnnmpulsory h o s p i t a l i z a t i o n .  
decis ion-making appears  t o  be the  r u l e  r a t h e r  than the  except ion.  The 
l e g i s l a t i v e  i n t e n t  i n  Ohio law f o r  t he  p rov i s ion  of an  independent 
examination i s  adequately complied with i n  p r a c t i c e .  Such independent 
examination i s  provided f o r  i n  t h e  laws of many states but  r a r e l y  occurs  
i n  practice as i t :  does i n  Columbus. Given the  enormous in f luence  t h a t  
examiners have is1 commitment cases, t h i s  automatic  p rov i s ion  of an  
independent exami.nation is  commendable both from the  p o i n t  of view of a 
check on t h e  v a l i d i t y  of dec i s ions  regarding compulsory h o s p i t a l i z a t i o n s  
and a n  inc rease  i.n t he  confidence i n  d iagnos is  and appropr i a t e  t rea tment .  

Prompt and r e l i a b l e  

On t h e  nega t ive  s i d e ,  t h e  examinations may be redundant and 
t h e i r  r e s u l t s  unde ru t i l i zed .  The prehearing examination process  probably 
could be b e t t e r  c:oordinated and be economized wi thout  lowering safeguards  
a g a i n s t  improper h o s p i t a l i z a t i o n .  

RECOMMENDATION: THE PROBATE COURT SHOULD MAKE MUCH GREATER 
USE OF THE INFORMATION THAT IS ACQUIRED IN THE 
PRESCREE:NING EXAMINATION BY THE COMMUNITY MENTAL 
HEALTH CENTER, THE EXAMINATION UPON HOSPITAL 
ADMISSION, AND THE EXAMINATIONS BY THE COURT AND 
INDEPENDENT EXPERT. 

Assuming t h a t  t h e  cour t  would r e q u i r e  (we do n o t ,  n e c e s s a r i l y ,  
recommend t h i s )  t:hat each of t hese  examinations r e s u l t  i n  a 2-3 page  
r e p o r t  provided t:o t h e  cour t  and a t t o r n e y s ,  i t  would seem u n l i k e l y  t h a t  
t h e  Court and a t t o r n e y s  would have i n s u f f i c i e n t  d a t a  t o  t es t  the  
a l l e g a t i o n s  of t h e  a f f i d a v i t .  
r e p o r t  suppor t ing  a n  a f f i d a v i t  t y p i c a l l y  becomes a p a r t  of t he  c o u r t  
record.  The cour t  examiner and t h e  independent examiner do no t  f i l e  
w r i t t e n  r e p o r t s .  Thus, al though th ree  examinations of t he  respondent  
have been performed, only t h e  r e s u l t s  of one of t hese  ( t h e  prescreening  
r e p o r t )  is  a matter of record  a t  the  s tar t  of j u d i c i a l  hear ings .  And, as 
h a s  been d iscussed  elsewhere i n  t h i s  r e p o r t ,  t h e  l imi t ed  t i m e  
respondents '  a t t o r n e y s  have a v a i l a b l e  t o  them f o r  conferences wi th  the  
examiners before  hear ings  o f t e n  does not  a l low t h e  f u l l  exp lo ra t ion  of 
t h e i r  examinations u n t i l  they p resen t  o r a l  testimony a t  the  hea r ing .  
I n t e r e s t s  of economy and e f f i c i e n c y  seem t o  d i c t a t e  t h a t  t h e  cour t  e i t h e r  
make f u l l  use of t h e  examinations it r e q u i r e s  by the  f i l i n g  of w r i t t e n  
r e p o r t s  o r  reduce the  examinations it r e q u i r e s  i n  p r a c t i c e .  

Apparently,  however, only t h e  prescreening  
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RECOMMENDATION: ONCE THE INTEREST OF CHECKING THE VALIDITY 
AND R E L I A B I L I T Y  OF COMMITMENT D E C I S I O N S  I S  S A T I S F I E D ,  
THE COURT SHOULD COORDINATE AND COMPILE THE RESLZTS OF 
THE VARIOUS PREHEARING EXAMINATIONS, I N  THE BEST 
I N T E R E S T S  OF THE RESPONDENT'S TREATMENT, BY MAKING 
THESE RESULTS AVAILABLE TO THE HOSPITAL TREATXENT TEAM. 

The independence of the various examinations serves to test the 
allegations and arguments for and against compulsory hospitalization. 
Once the test has been conducted, however, independence serves no further 
purpose and access to all information for the possible purposes of proper 
treatment becomes a primary interest. Would the prescreening report, 
with its detailed account of the respondent's behavior in the community 
and a description of his o r  her mental condition at the time he or she 
was taken into custody, be of use to the treating psychiatrist? Would 
the second and third opinion of the court and independent experts be of 
further value? 
their receptivity to such information, logic would dictate that such 
information would be valuable, especially in view of the fact that the 
prescreeners' and examiners' competencies were unquestioned by those we 
interviewed. 

Although we did not question hospital officials as to 

RECOMMENDATION: I N  THE INTERESTS OF ECONOMY AND 
E F F I C I E N C Y ,  THE COURT SHOULD G I V E  STRONG CONSIDERATION 
TO COMBINING THE PRESCREENING EXAMINATION AND THE 
EXAMINATION CONDUCTED BY THE COURT EXPERT,  THEREBY 
ELIMINATING THE REQUIREMENT OF ONE OF THESE 
EXAMINATIONS. 

Several attorneys and referees, pointing to the redundancy of 
the examination results provided by the independent expert and the court 
expert, recommended the elimination of one examination. Only one , 
however, recommended the elimination of the independent examination. We 
would recommend the retention of the independent examination, whether o r  
not requested by the respondent or his or her counsel. We do, however, 
recommend that the examination performed by the court expert, as 
presently construed, be supplanted by the combination of the prescreening 
examination and that performed by hospital psychiatrists or social 
workers at admittance. By all accounts, the prescreening examination is 
thoroughly and diligently conducted. In our opinion, a combination of a 
prescreening examination and examination performed at the hospital would 
withstand legal scrutiny because the statutes seem to provide great 
latitude to the courts in providing prehearing examination. The cost 
benefits of eliminating one examination are obvious. We do acknowledge, 
without criticism, the resistance of the medical community to supplanting 
one examination, especially when its replacement involves not one of its 
own but a practitioner from another discipline, i.e., a social worker. 
In support of the recommendation, however, it should be noted that the 
superiority of medical opinion and court-ordered mental health 
examinations in the commitment context has not been empirically 
demonstrated. 
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The foll.owing t h r e e  recommendations concern matters t h a t  
probably should tie considered r ega rd le s s  of t he  foregoing 
recommendations. They concern t h e  t iming of  examinat ions,  warnings and 
explana t ions  provided t o  t h e  respondent be fo re  examinat ions,  and the  
d i s c l o s u r e  by examiners of t h e i r  sources  of information.  

RECOMMENDATION: EXAMINERS SHOULD BE REQUIRED TO COMPLETE 
THEIR EXAMINATION SUFFICIENTLY I N  ADVANCE OF J U D I C I A L  
HEARINGS TO ALLOW COUNSEL ADEQUATE TIME TO CONSIDER 
THE RESULTS OF THE EXAMINATION I N  PREPARING THE CASE 
FOR JUDI.  CIAL HEARING. 

Some att :orneys complained t h a t  t h e  examinat ions performed by t h e  
independent expext  and t h e  c o u r t  e x p e r t  were performed j u s t  p r i o r  t o  the  
j u d i c i a l  hea r ing ,  e i t h e r  g iv ing  no t i m e  f o r  inc luding  t h e  r e s u l t s  of t h e  
examination i n  t h e  p repa ra t ion  of  t h e  case ,  o r  g i v i n g  j u s t  enough t i m e  t o  
converse b r i e f l y  with t h e  examiner immediately p r i o r  t o  t h e  j u d i c i a l  
hear ing .  The speed and promptness with which t h e  Probate  @ u r t  provides  
j u d i c i a l  hea r ings  i s  a s t r e n g t h  i n  t h e  Columbus system of  involuntary  
c i v i l  commitment. 
t i m e  between g iv ing  n o t i c e  t o  t h e  examiners t h a t  a n  examination i s  
reques ted  and hold ing  t h e  j u d i c i a l  hear ing ,  w e  cannot  be  too  c r i t i c a l  o f  
t h e  examiners f o r  conduct ing t h e  examination immediately p r i o r  t o  t h e  
j u d i c i a l  hear ing .  However, w e  encourage t h e  Probate  Court t o  make t h e  
r eques t  f o r  examination as soon as p o s s i b l e ,  and f u r t h e r  encourage t h e  
c o u r t  t o  urge examiners t o  complete t h e i r  examination a t  least  e i g h t e e n  
hours  before  j u d i c i a l  hea r ing  whenever poss ib l e .  Cur ren t ly ,  i t  seems 
merely a matter of  h a b i t  t o  pu t  o f f  examinations u n t i l  t h e  day of  t he  
hear ings .  
r e q u i r e s  t h i s .  

I n  r ecogn i t ion  of  t he  f a c t  t h a t  t h e r e  may be l i t t l e  

It may be p o s s i b l e  t o  do many of  them sooner  i f  t he  Court 

RECOMMENDATION: THE COURTS SHOULD URGE EXAMINERS TO TAKE 
TIME ANEI CARE TO EXPLAIN TO EVERY RESPONDENT THE 
NATURE AND PURPOSE OF THE EXAMINATION, ITS PLACE I N  
THE COMMITMENT PROCESS, AND THE LIKELY CONSEQUENCES OF 
THE EXATIINATION. 

Ohio l a w  does n o t  provide t h e  respondent t h e  r i g h t  t o  remain 
s i l e n t  du r ing  cou.rt  o rdered  examinat ions,  nor does i t  r e q u i r e  t h a t  
examiners d i s c l o s e  t h e  purpose,  na tu re ,  and consequence of  t h e  
examination process  (cf. In  re  Winstead, N o .  9388 (Ohio C t .  App., 9 t h  
D i s t . ,  Jan.  9 ,  2980)). Nonetheless,  on t h e  b a s i s  o f  p ro fes s iona l  e t h i c s  
w e  cons ide r  t h a t  such exp lana t ions  snould be  given t o  every  respondent  
be fo re  an  examination, even i f  no t  r equ i r ed  by law.  Admittedly,  few 
examiners l i k e  t o  begin  t h e i r  i n t e r a c t i o n s  wi th  respondents  by "reading 
t h e  r i g h t s "  t o  th,em. Perhaps imagining a scene i n  which a c r imina l  
defendant  i s  read. Miranda warnings by p o l i c e  wh i l e  l ean ing  a g a i n s t  a w a l l  
wi th  arms and l e g s  extended,  most w i l l  f e e l  t h a t  t h i s  i n s t a n t l y  des t roys  
any chance f o r  a candid exchange i n  a n  atmosphere of  t r u s t  and suppor t ,  
On t h e  o t h e r  hand,, many examiners who always make a f r ank  d i s c l o s u r e  and 
exp lana t ion ,  r e p o r t  t h a t  t h e  respondents  are pleased t h a t  a n  examiner 
levels with them. The r e s u l t  i s  an  enhanced atmosphere of t r u s t  and 
cooperat ion,  I r a , n i c a l l y ,  t h e  e f f e c t s  of a n  open, hones t  exp lana t ion  
(us ing  t h e  b e s t  s k i l l s  acqui red  by t h e  he lp ing  p r o f e s s i o n s ) ,  are no t  t h e  
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negative ones that might be expected. Rather than causing the respondent 
to be cautious about his or her responses to the examiners, they remove 
all resistances and respondents speak openly. In our opinion, whenever 
permitted by the respondent's mental condition, a full and open 
disclosure of the purpose, nature, and consequence of the examination in 
the context of the civil commitment process is dictated by the ethical 
codes of psychiatrists, psychologists, and social workers alike, 
regardless of requirements of law. In fairness, respondents should be 
satisfied in their desire to know what is happening to them and why. 
our experiences in other jurisdictions, few examiners, regardless of 
their attitude, report that respondents refuse to talk with them as a 
matter of legal right, although many refuse because they are either too 
hostile or too sick to communicate. 

In 

RE COMMENDATION: EXAMINERS WHO PREPARE WRITTEN C E R T I F I C A T E S  
OR REPORTS SHOULD BE REQUIRED TO INCLUDE I N  THOSE 
REPORTS STATEMENTS I N D I C A T I N G  WHAT P S Y C H I A T R I C  RECORDS 

EXAMINING THE RESPONDENT AND PREPARING T H E I R  
C E R T I F I C A T E S  AND REPORTS. THEY SHOULD I N D I C A T E ,  I F  
P O S S I B L E ,  WHICH O F  THEIR CONCLUSIONS DEPENDS 
SUBSTANTIALLY ON T H E I R  OWN OBSERVATIONS AND THOSE 
WHICH PRIMARILY ECHO OR REINFORCE P R I O R  CONCLUSIONS 
MADE BY OTHERS. 

AND OTHER EXAMINERS' OPINIONS THEY CONSULTED BEFORE 

An examiner should, arguably, be able to diagnose the presence 
of mental aberration by examining a respondent, and perhaps by reviewing 
an affidavit, without consulting other examiners or their notes. 
records or previous psychiatric treatments are available to examiners, as 
is frequently the case, this is likely to produce a strong bias in an 
examiner's conclusions that the respondent is mentally ill. 

If 

Mental health personnel have correctly pointed out that previous 
psychiatric records are necessary for an exact diagnosis of mental 
illness. One Ohio psychiatrist suggested that subtle, delusional 
thinking may be missed unless an examiner is aware of these thought 
processes which were brought to attention by previous examinations. 
submit that while past records are frequently useful in making a 
differential diagnosis, it is doubtful that they are required to 
determine whether or not a person is mentally ill, which may be all that 
is necessary to satisfy requirements of law and the court. The problem, 
however, is not merely a legal one. A s  mentioned in the commentary to a 
previous recommendation, the examination is used for treatment purposes 
as well as to establish respondent's legal status. Treatment staff have 
a valid and important need for psychiatric histories and other examiner's 
opinions and records in planning treatment strategies. 

We 

Because the examinations serve both legal needs and treatment 
needs, a dilemma is posed. From a legal standpoint, examinations should 
be independent and uninfluenced by previous treatment histories and other 
opinions. From a treatment standpoint this information is critically 
necessary. This recommendation attempts t o  strike a balance. It allows 
examiners to refer t o  records and confer with other examiners prior to 
the  examination as they deem necessary; but it suggests that they report 
the nature and extent of information that might have influenced their 
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conclusions about t h e  respondent ' s  condi t ion .  From t h i s ,  t h e  j u d i c i a l  
de te rmina t ion  can t ake  i n t o  cons ide ra t ion  wnether o r  no t  c u r r e n t  and 
independent evidence e x i s t s  t o  j u s t i f y  a respondent ' s  compulsory 
h o s p i t a l i z a t i o n .  

Oppor tuni t ies  f o r  Voluntary H o s p i t a l i z a t i o n  

Notwithstanding t h e  d i f f i c u l t  i s s u e s  of  c h r o n i c a l l y  ill persons 
who a r e  i n  and o u t  of  t he  "revolving door'' o f  t h e  h o s p i t a l  and t h e  
r e l a t e d  d i f f i c u l t y  of  dec id ing  whether a respondent possesses  t h e  mental  
capac i ty  t o  dec ide  t o  become a voluntary  p a t i e n t ,  t h e  procedure of  
a l lowing respondents  t o  r eques t  vo luntary  s t a t u s  i n  t h e  h o s p i t a l  i s  a 
d e f i n i t e  s t r e n g t h  i n  t h e  Columbus system. 
respondents  t o  avoid the  stigma of  involuntary  commitment and prevent  t h e  
record  of  a commitment hea r ing  from becoming p a r t  of t h e  pub l i c  record .  
Fu r the r ,  it seems i n  t h e  i n t e r e s t  of economy t o  have t h e  ma jo r i ty  of 
respondents  e n t e r  t h e  mental  h e a l t h  system on a voluntary  b a s i s ,  thereby  
e l i m i n a t i n g  t h e  need f o r  j u d i c i a l  resources  and a t t o r n e y s .  

It makes i t  p o s s i b l e  f o r  

Two recommendations are made below which may a l l e v i a t e ,  b u t  no t  
e l i m i n a t e ,  t h e  "revolving door" problem caused by t h e  repea ted  th ree -day  
l e t t e r  r eques t s  f o r  vo lun ta ry  admissions,  and t h e  problem o f  a s c e r t a i n i n g  
t h e  wi l l i ngness  and competency of  respondents  t o  e l ec t  vo lun ta ry  
admissions.  

RECOMMENDATION: ATTORNEYS FOR RESPONDENTS SHOULD BE 
ENCOURAGED TO ASCERTAIN AND DETERMINE TO THEIR 
SATISFACTION THAT RESPONDENTS WHO HAVE APPLIED FOR 
VOLUNTARY ADMISSION TO THE HOSPITAL HAVE DONE SO 
WILLINGLY AND W I T H  SOME UNDERSTANDING. 

We r e a d i l y  bel ieve t h a t  h o s p i t a l  s t a f f  have i n s u f f i c i e n t  space and 
r e sources  t o  t reat  those  p a t i e n t s  who despe ra t e ly  need t h e i r  h e l p ,  t h a t  
they endorse and adhere  t o  t h e  gene ra l  po l i cy  of  d e i n s t i t u t i o n a l i z a t i o n ,  
and t h a t  they  o f t e n  d i scha rge  p a t i e n t s  when s t i l l  "warm" with symptoms of  
mental i l l n e s s .  In  ou r  obse rva t ions  and in t e rv i ews ,  w e  found no b a s i s  
f o r  t h e  charge t h a t  h o s p i t a l  s t a f f  a r e  coerc ing  a p p l i c a t i o n s  f o r  
vo lun ta ry  s t a t u s .  Nonetheless,  i t  i s  n o t  i n c o n s i s t e n t  w i th  t h e  e n t i r e  
b a s i s  of  an  a d v e r s a r i a l  system of c i v i l  commitment t o  ques t ion  any 
s h o r t - c u t  of  t h a t  system. We thus  encourage a t t o r n e y s  and t h e  c o u r t  t o  
i n q u i r e  i n t o  t h e  w i l l i n g n e s s  of  respondents  t o  elect  voluntary  admission 
and t o  ensure  t h a t  such admissions a r e ,  t r u l y ,  vo lun ta ry .  

Attorneys and judges i n  o t h e r  j u r i s d i c t i o n s  have been concerned 
about  p o s s i b l e  abuses  of  vo lun ta ry  admissions by mental  h e a l t h  s t a f f .  
They f e a r  t h a t  respondents  may have been pressured  i n t o  making 
%oluntary" a p p l i c a t i o n s .  Recently,  i n  Chicago, a c o u r t  r u l e  has  been 
in t roduced  t h a t  r e q u i r e s  counsel  t o  c e r t i f y  t h a t  a p a t i e n t  who has  
reques ted  voluntary  admission d i d  so w i l l i n g l y  and wi th  f u l l  
understanding of the  consequences o f  h i s  o r  h e r  a c t i o n .  By means o f  t h i s  
process ,  judges are assured  by t h e  a t t o r n e y s  t h a t  t he  respondents  are n o t  
be ing  t a lked  i n t o  t rea tment  a g a i n s t  t h e i r  wishes and wi thout  a c o u r t  
hear ing .  In  some c a s e s ,  judges may s t i l l  r e q u i r e  t h e  p a t i e n t  t o  come t o  
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court so the judges can be personally satisfied that the application for 
voluntary admission was made willingly. We do not go so far as to 
recommend the type of certification process adopted by the Chicago court, 
but encourage attorneys and referees to be aware of the problem and to be 
vigilant of pressures and coercion of conversion to voluntary 
admissions. 

RECOMMENDATION: ONLY ONE THREE-DAY LETTER REQUESTING 
RELEASE, FOLLOWING A CONVERSION FROM INVOLUNTARY 
HOSPITALIZATION TO VOLUNTARY HOSPITALIZATION MAY BE 
FILED BEFORE A JUDICIAL HEARING, AND ONE EACH BETWEEN 
ADJUDICATION OF INVOLUNTARY CIVIL COMMI'MENT AT A FULL 
HEARING AND SUBSEQUENT REHEARINGS. 

In our opinion, the statute providing for the right of voluntary patients 
to release (5122.03) did not intend to permit repeated nuisance filings 
of requests for discharge and the responding filing of affidavits by 
hospital staff. 
Columbus, it seems unlikely that the curtailment of unlimited requests 
for discharge would engender infringements of a respondent's liberty 
rights before a judicial determination is made. 
this recommendation may be difficult to implement and may meet with some 
resistance. 

Given the promptness with which hearings are held in 

Yet, we acknowledge that 

Statutory modifications may be necessary. 

Reactions to the above recommendation by reviewers in Columbus 
were mixed. Several mental health practitioners endorsed the 
recommendation that some reasonable limit on repeated "3-day letters" be 
imposed. At least one attorney was strongly opposed stating that current 
law does not permit such limitation. Further, an attorney opposed to the 
above recommendation made the interesting point that the so-called 
revolving door syndrome may not be as bad, from the point of view of 
treatment, than it at first appears. She suggested that the mere fact 
that a respondent repeatedly changes his or her mind about release and 
hospitalization does not necessarily by itself constitute mental illness 
and the alleged undue burden imposed by the resulting repeated 3-day 
letters is not persuasive in justifying the above recommendation. 

Discharge and Release 

The broad powers to release a respondent, in effect at any time, 
is clearly a strength in the Columbus involuntary civil commitment system 
from the standpoint of safeguarding against improper hospitalization. On 
the other hand, one could argue that if prehearing procedures were 
conducted properly--i.e., filing of an affidavit, screening, 
investigation, and ex parte judicial review--the immediate release of a 
person once he has been taken into custody and transported to the 
hospital seems senseless, at least from the standpoint of economy and 
efficiency. As the legal and mental health communities become less 
concerned with improper compulsory hospitalization and more concerned 
with the premature release of persons from the hospital who may have no 
treatment alternatives, discharge and release policies may have to be 
reviewed. Bed space, resource allocation, and other fiscal concerns may 
become paramount, if they are not already so. 
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RECOMMENDATION: HOSPITAL F A C I L I T I E S  SHOULD BE ENCOURAGED 
BY THE COURT TO COMMUNICATE CLEARLY TO THE COURT T H E I R  
PREHEARING DISCHARGE P O L I C I E S .  

With this recommendation, we do not envision the development and 
preparation of a formal set of policy and procedural guidelines. 
Instead, we suggest the preparation of a memorandum by the hospital 
facilities that may inform and assist the court, referees, and attorneys 
in understanding the practice of the hospital facilities in discharging 
respondents before a judicial hearing. 

RECOMMENDATION: THE COURT SHOULD PREPARE I T S E L F  FOR A 
CHANGE Iri PUBLIC SENTIMENT AND CHANGES IN THE LEGAL 
AND MENTAL HEALTH CULTURE DEMANDING A S H I F T  I N  
ADVOCACY FROM THE RESPONDENT TO THE AFFIANT.  

Organizations have sprung up in other states (e.g., North 
Carolina and Wisconsin) advocating f o r  the interests of family members of 
respondents in seeing that respondents are not released from the 
hospital. Members of these groups are frustrated with the "revolving 
door" of many hospital facilities and the lack of community resources, 
and have effectively advocated for lengthier compulsory hospitalization 
and tighter requirements for release of respondents t o  communities 
unprepared to accept them. Although the trend is clear, the impact on 
the courts is not. 

In Chapter I we spoke of the balancing test typically used by 
the courts in determinations concerning release for involuntary 
hospitalization. 
interests: (1) the private, individual interests that are affected by a 
particular procedure or official action; ( 2 )  the community's interest in 
the treatment of allegedly helpless and mentally disturbed individuals; 
( 3 )  the community's interest in protecting itself from those persons 
thought to be dangerous; and, ( 4 )  the interests of the court in not 
imposing undue fiscal and administrative burdens on elements of the 
community. In the. above recommendation, we are simply expressing what we 
perceive as a shift in the values placed on these interests by the 
community as a whale. 

This balancing act involves the weighing of competing 
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CHAPTER V 

COUNSEL FOR THE RESPONDENT 

I 
1 

I 
I 
I 

The legislature and courts in Ohio have recognized that the 
state's mental health system may not always act in what a person would 
consider his or her best interests. Recognition of the risks and harms 
that may come to a person when brought into that system has engendered a 
greater degree of legal review of mental health practices. The nature, 
conduct, and consequence of this review in involuntary civil commitment 
proceedings depend largely on the performance of the attorney 
representing the person who faces possible involuntary hospitalization. 

Legal issues arise during all phases of the commitment process. 
Respondent's counsel typically becomes involved in civil commitment cases 
even before the formal judicial review takes place. Before the hearing, 
the attorney is responsible for explaining legal rights and options 
available to his or her clients. During the hearing, counsel is 
responsible for presenting the respondent's case and ensuring that the 
entire process is performed correctly and promptly from the respondent's 
point of view. During the period of hospitalization, the attorney may 
become involved in issues of patient's rights and remedies. The 
attorney's assistance again will be needed if the respondent is detained 
in the hospital for the full period of commitment and the hospital is not 
yet prepared to release the respondent. 

Attorneys normally function in the manner that, to the best of 
their abilities, will effectuate their clients' goals as the clients 
define them. Yet, this role is brought into question when those clients 
are alleged to be mentally ill and their capacity to express their wishes 
is allegedly diminished. Whether the attorney should zealously advocate 
for the expressed wishes of the respondent, or pursue wnat he or she 
believes is in the respondent's best interests is one of the most 
frequently discussed issues in involuntary civil commitment. 

A. THE RIGHT TO AND ROLE OF LEGAL COUNSEL 

The majority of courts throughout the country have recognized 
the constitutional right to legal representation in civil commitment 
proceedings. Ohio's commitment statutes guarantees this right to its 
citizens (5122.05, 5122.15, 5122.141). As discussed in Chapter IVY a 
strength in the Columbus practice is that it follows both the letter and 
spirit of the Ohio law by notifying and repeatedly reminding the 
respondent of his or her right to counsel. 
his or her right to counsel, although rare in Columbus, must be 
knowingly, intelligently, and voluntarily made. The Ohio Supreme Court 
has set standards for a valid waiver of counsel in McDuffie v. 
Berzzarins, 43 Ohio St. 2d 23 (1975): 

The respondent's waiver of 

The record in the Probate Court hearing must show with clarity 
that the petitioner knew of his right to counsel, or to 
appointed counsel at state expense if unable to afford counsel, 
and that he knew of the allowable commitment which could result 
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from t h e  hear ing;  i n  s h o r t ,  t h a t  he w a s  app r i sed  of  a l l  t h e  
f a c t s  e s s e n t i a l  t o  a broad understanding of t he  whole matter. 
(43 Ohio S t .  2d a t  26.) 

The r o l e  of  counsel  i n  the  involuntary  c i v i l  commitment process  
has  been t h e  s u b j e c t  of  heated debate  and a cons ide rab le  amount of 
confusion. Ohio l a w ,  l i k e  t h a t  of most s ta tes ,  does no t  p r e s c r i b e  t h e  
r o l e  of  counsel  wi th  any s p e c i f i c i t y .  

The greai tes t  focus of deba te  i s  t h e  type of advocacy of t h e  
respondent r i g h t s  assumed by counsel .  Some endorse t h e  r o l e  of  guard ian  
ad l i t e m .  A t  t h e  extreme of t h i s  r o l e ,  an  a t t o r n e y  determines and works 
toward what he  or she  b e l i e v e s  are t h e  respondent ' s  b e s t  i n t e r e s t s ,  which 
may o r  may no t  be release from t h e  h o s p i t a l ,  independent of t h e  
respondent ' s  expressed wishes o r  d e s i r e s .  Some commentators, c r i t i c a l  o f  
t h e  guardian ad l i t e m  r o l e  of  counsel  i n  c i v i l  commitment proceedings,  
have stated t h a t  t h i s  r o l e  does n o t  adequately s a t i s f y  t h e  requirement  of  
t h e  r i g h t  t o  e f f e c t i v e  a s s i s t a n c e  of counsel  because of  t h e  p o t e n t i a l  
c o n f l i c t  between s t r i c t  adherence and zea lous  advocacy of a r e sponden t ' s  
expressed d e s i r e s  and t h e  gua rd ian ' s  percept ion  of  t h e  "bes t  i n t e r e s t s "  
of t h e  respondent.  Indeed, i t  i s  not  a t  a l l  uncommon f o r  a r e sponden t ' s  
expressed wishes t o  be incongruent  with t h e  a t t o r n e y ' s  pe rcep t ion  of  what 
t h e  respondent needs. The ma jo r i ty  of  commentators t a k e  t h e  p o s i t i o n  
t h a t  t h e  proper  r o l e  of counsel  i n  commitment proceedings i s  one of  
advocacy f o r  t h e  respondent ' s  wishes as t h e  respondent  d e f i n e s  those  
wishes.  
personal  judgment f o r  t h e  expressed wishes of t he  respondent .  

-- 

I n  t h i s  r o l e ,  counsel  does n o t  s u b s t i t u t e  h i s  o r  h e r  own 

The educa t ion  and p r i o r  exper ience  of a t t o r n e y s  who r e p r e s e n t  
respondents  may have inves t ed  i n  them an  a t t i t u d e  t h a t  i s  o f t e n  
a n t i t h e t i c a l  t o  t h a t  of most mental  h e a l t h  personnel .  That i s ,  t h e  
aggres s ive  defense a t t o r n e y  h a s  been schooled t o  p l ace  t h e  h i g h e s t  regard  
on h i s  o r  h e r  c l i e n t ' s  expressed i n t e r e s t s  and t o  work d i l i g e n t l y  i n  
achiev ing  those i n t e r e s t s ,  r a t h e r  than t o  spend much t i m e  i n  counse l ing  
t h e  c l i e n t  ex tens ive ly  about what he  o r  she  might cons ide r  t h e  b e s t  
i n t e r e s t  of t h e  c l i e n t .  
emphasis on h i s  c l i e n t ' s  personal  l i b e r t i e s  wi th  l i m i t e d  regard  t o  h i s  o r  
h e r  c l i e n t ' s  mental  h e a l t h  o r  c a p a c i t y  t o  know o r  expres s  personal  wishes 
and choices .  

The a t t o r n e y  may w e l l  p l ace  t h e  g r e a t e s t  

Referees ,  a t t o r n e y s ,  and mental  h e a l t h  personnel  i n  Columbus 
d i s a g r e e  among themselves whether t h e  guardian o r  advocate  r o l e  i s  most 
a p p r o p r i a t e  f o r  t h e  respondent ' s  counsel  t o  assume. The p r e v a l e n t  
f e e l i n g  among r e f e r e e s ,  however, i s  t h a t  a t t o r n e y s  f o r  t h e  respondent  
should ac t  as a s t r o n g  advocate  i n  most cases. 
w e  spoke w e r e  ambivalent.  One a t t o r n e y  s t a t e d  t h a t  h e  always assumes t h e  
r o l e  of a s t r o n g  advocate,  b u t  suggested t h a t  o t h e r  a t t o r n e y s  i n  
Columbus, f o r  t h e  most p a r t ,  assume the  guard ian  l i t e m  tole. H e  
suggested t h a t  t h e  involuntary  c i v i l  commitment process  and t h e  l e g a l  
c u l t u r e  i n  Columbus provide no i n c e n t i v e  f o r  a t t o r n e y s  t o  assume s t r o n g  
advocacy r o l e s .  Zealous advocacy, he  s t a t e d ,  d i s r u p t s  t h e  normal pace of 
t h e  proceedings o r ,  even worse,  o f fends  t h e  r e f e r e e s  and as a r e s u l t  may 
j eopa rd ize  h i s  o r  h e r  f u t u r e  appointments i n  commitment cases. 
t o p i c  of appointments will be d iscussed  la te r  i n  t h i s  chapter . )  None of  
t h e  a t to rneys  with whom we spoke endorsed t h e  r o l e  of  a zea lous  advocate  

Most a t t o r n e y s  wi th  whom 

(The 
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f o r  r e l e a s e  of t he  respondent wi thout  cons ide ra t ion  of o t h e r  a l t e r n a t i v e s  
or op t ions  t h a t  might be a v a i l a b l e .  It w a s  suggested t h a t  less 
r e s t r i c t i v e  a l t e r n a t i v e s  t o  compulsory h o s p i t a l i z a t i o n  should be f u l l y  
explored and expla ined  t o  the  respondent ,  and only  when t h i s  has  been 
done should counsel  proceed with a s t rong  advocacy f o r  t h e  respondent ' s  
choices  and wishes.  

Although he  w a s  no t  p leased  with t h e  a d v e r s a r i a l  na tu re  o f  t he  
involuntary  c i v i l  commitment process  i n  Columbus, one p s y c h i a t r i s t  s t a t e d  
t h a t  t h e  r o l e  of  counsel  for t h e  respondent must be one of an  advocate  
because t h e  a d v e r s a r i a l  process  demands it .  He considered i t  an  absurd 
s i t u a t i o n ,  however, when an  a t t o r n e y  success fu l ly  achieves  the  r e l e a s e  
( inappropr i a t e  from a t reatment  pe r spec t ive )  of a respondent based on a 
l e g a l  t e c h n i c a l i t y .  
i nc lud ing  our  observa t ions  of  both probable cause and f u l l  j u d i c i a l  
hea r ings ,  ca ses  dismissed due t o  l e g a l  t e c h n i c a l i t i e s  a r e  extremely r a r e  
i n  Columbus. 

It should be noted t h a t  by a l l  i n d i c a t i o n s ,  

One p s y c h i a t r i s t ,  who s t a t e d  t h a t  h e  p r e f e r r e d  t h a t  a t t o r n e y s  i n  
Columbus t o  p lay  a guardian ad l i t e m  r o l e ,  r a t h e r  than t h a t  of a zealous 
advocate  f o r  t h e  respondent ' s  r e l e a s e ,  b e s t  cha rac t e r i zed  t h e  dominant 
r o l e  of respondent ' s  counsel  i n  Columbus. He s t a t e d  t h a t  most a t t o r n e y s  
i n  Columbus, by t h e i r  a c t i o n s ,  seek a middle ground between being an  
advocate and a guardian ad l i t e m .  The a t t o r n e y s  w i l l  main ta in ,  however, 
t h a t  they endorse t h e  advocacy r o l e .  
main ta in  an  a t t i t u d e  about  t h e i r  formal r o l e  as s t r o n g  advoca tes ,  b u t  
t h a t  by tak ing  a middle ground i n  p r a c t i c e  they enable  t h e  involuntary  
c i v i l  commitment process  i n  Columbus t o  work t o  the s a t i s f a c t i o n  of t h e  
l e g a l  c u l t u r e .  

He implied t h a t  t h e  a t t o r n e y s  

B. APPOINTMENT OF COUNSEL 

Consis tent  with Ohio case  law, which r e q u i r e s  t h a t  t h e  r i g h t  t o  
counsel  must be made a v a i l a b l e  t o  respondents a t  t h e  ear l ies t  s t a g e s  of 
t h e  commitment proceedings al lowing s u f f i c i e n t  t i m e  f o r  t h e  p repa ra t ion  
of a defense  o r  f ind ing  of a l t e r n a t i v e s  t o  h o s p i t a l i z a t i o n  ( I n  re F i she r ,  
313 N.E. 2d 851 (197411, i nd igen t  respondents  i n  Columbus are ass igned  
counsel  a t  t h e  t i m e  of t h e  f i l i n g  of an  a f f i d a v i t .  
f ac ing  p o s s i b l e  involuntary  c i v i l  commitment i s  represented  by counsel .  
The v a s t  ma jo r i ty  of respondents  a r e  represented  by court-appointed 
a t t o r n e y s ,  although some are represented  by p r i v a t e l y  r e t a i n e d  a t to rneys .  

Every respondent 

A s  d i scussed  i n  t h e  previous s e c t i o n  of  t h i s  chap te r ,  
respondents  i n  Ohio may waive t h e  r i g h t  t o  counsel .  
however, t h i s  happens very  r a r e l y .  Although v a l i d  waivers  are rare, i t  
i s  n o t  uncommon f o r  respondents  t o  re ject  t h e  a s s i s t a n c e  of counse l ,  
sometimes because they are suspic ious  of  t h e  court-appointed counse l ,  
because they f e e l  t h a t  they  can r ep resen t  themselves,  o r  they may re ject  
counsel  simply because of  t h e i r  confused mental  s ta te .  I n  these  cases ,  
t h e  r e f e r e e s  g ive  t h e  respondent t h e  oppor tuni ty  t o  speak i n  h i s  o r  h e r  
b e h a l f ,  bu t  u s u a l l y  r eques t  t h a t  t he  counsel  s i t  bes ide  t h e  respondent t o  
a s s i s t  i f  necessary.  
and p r a c t i c a l  s o l u t i o n  because i t  does no t  f o r c e  the  a s s i s t a n c e  of 
counsel  upon a n  unrecept ive  c l i e n t ,  bu t  i t  does make l e g a l  a s s i s t a n c e  

I n  p r a c t i c e ,  

This arrangement appears  t o  be both a n  expedient  
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a v a i l a b l e  c l o s e  , a t  hand should t h e  respondent o r  t h e  c o u r t  f e e l s  t h e  need 
f o r  t he  counsel .  

Shor t ly  fol lowing t h e i r  admission t o  t h e  h o s p i t a l ,  respondents  
a r e  provided t h e  Notice of  Hearing (see Appendix A )  by a c o u r t  b a i l i f f ,  
a n  employee of t h e  c o u r t  permanently loca t ed  i n  Cent ra l  Ohio P s y c h i a t r i c  
Hospi ta l .  A t  t h a t  t i m e ,  the  b a i l i f f  asks  t h e  respondent whether he o r  
she  wishes t o  be r ep resen ted  by counsel ,  and i f  so, whether h e  o r  she  i s  
f i n a n c i a l l y  capable  of  employing counsel .  Whether o r  n o t  t h e  respondent  
i s  f i n a n c i a l l y  a b l e  to employ h i s  o r  h e r  own a t t o r n e y ,  i f  t h e  respondent 
does n o t  employ counse l ,  t h e  Court appoin ts  a n  a t t o r n e y  t o  r ep resen t  t h e  
respondent  as a matter of p r a c t i c e .  The Deputy Clerk then te lephones a n  
a t t o r n e y  whose name i s  chosen from a l i s t  of  p r i v a t e  a t t o r n e y s  maintained 
by t h e  cour t .  Typ ica l ly ,  t h e  assignment i s  made a t  l e a s t  one day be fo re  
t h e  scheduled j u d i c i a l  hear ing .  

Attorneys are s e l e c t e d  and ass igned  on a r o t a t i n g  six-week 
b a s i s .  
t h e  appointment t: ime of counsel .  
end of  t h e  six-week per iod  o f  t h e  counse l ' s  appointment,  t h e  s a m e  
a t t o r n e y  w i l l  cont inue  with t h e  case u n t i l  d i s p o s i t i o n  of  t h e  case. 
t h e  end of  a fu l l .  j u d i c i a l  hea r ing ,  r e g a r d l e s s  of t h e  d i s p o s i t i o n  of a 
c a s e ,  t h e  Court w i l l  release t h e  counsel  from h i s  r e s p o n s i b i l i t i e s  i n  t h e  
case. 
a s  i n  new cases. 

Most i nvo lun ta ry  c i v i l  commitment cases are d isposed  of w i t h i n  
I f ,  however, a case i s  pending a t  t h e  

A t  

Resp0ndent.s a t  r ehea r ings  are ass igned  counse l  i n  t h e  same manner 

Attorneys e l i g i b l e  f o r  appointment i n  c i v i l  commitment cases i n  
Columbus are p r i v a t e  a t t o r n e y s  s e l e c t e d  by t h e  Probate  Court Judge. 
Apparent ly ,  no formal q u a l i f i c a t i o n s  have been s p e c i f i e d  f o r  a t t o r n e y s  i n  
c i v i l  commitment c a s e s ,  a l though most of  t h e  a t t o r n e y s  whom w e  
interviewed had some p r i o r  exper ience  with t h e  Probate  Court (e.g. ,  l a w  
c l e r k s ) .  
mental  d i s a b i l i t y  l a w  o r  mental  h e a l t h  and t h a t  h e  f e l t  t o t a l l y  
unprepared upon h i s  i n i t i a l  encounter  with t h e  invo lun ta ry  c i v i l  
commitment process  i n  Columbus. 

One a t t o r n e y  mentioned t h a t  h e  had no s p e c i a l  t r a i n i n g  i n  

One a t t o r n e y  u n c r i t i c a l l y  c h a r a c t e r i z e d  t h e  method of  appo in t ing  
respondents  a t t o r n e y s  i n  Wlumbus as one of  pa t ronage ,  w i th  t h e  c o n t r o l  
t o  make appointments r e s i d i n g  wi th  t h e  F rank l in  County Probate  Judge. 
Another a t t o r n e y  s t a t e d  t h a t  t h e  court-appointed lawyers are 
"hand-picked" by t h e  Probate  Judge, and suggested t h a t  i t  is  i n  t h e  
judge ' s  b e s t  in terests  t o  select  competent a t t o r n e y s  s ince  the  
appointments w i l l  r e f l e c t  on him and, u l t i m a t e l y ,  i n f l u e n c e  h i s  chances 
f o r  r e -e l ec t ion .  

I n  gene ra l ,  cri t icism of  respondent a t t o r n e y s  i n  Columbus w a s  
m i n i m a l  and it i s  our  opin ion  a t t o r n e y s  do a n  adequate  job  i n  
r ep resen t ing  t h e i r  c l i e n t s .  Our observa t ions  of  a t t o r n e y s '  performances 
du r ing  hea r ings  and our  judgments, based upon pe r sona l  i n t e rv i ews  wi th  
many of  t h e  a c t o r s  i n  t h e  Columbus involuntary  c i v i l  commitment system, 
i n d i c a t e  t h a t  most a t t o r n e y s  are consc ien t ious  about  c a r r y i n g  o u t  t h e i r  
r e s p o n s i b i l i t i e s .  

Attorneys a r e  remunerated by the  Probate  Court a t  t h e  rate of  
$50 p e r  ca se  p e r  hear ing .  One a t t o r n e y ,  who d i d  n o t  r e p r e s e n t  
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respondents as a court-appointed lawyer, felt that this fee was too low, 
considering the time and effort required to prepare and present a proper 
defense in civil commitment cases. Another attorney, expressing what 
appeared to be the prevailing attitude among court-appointed attorneys, 
stated that the fees were reasonable and fair. 

A subtle positive influence on court-appointed attorneys in 
Columbus seemed to be a sense of camaraderie among the attorneys, which 
has been at least partly developed by the Probate Judge by means of 
"compulsory" luncheon meetings during which expectations of the Court are 
communicated and mental health cases are discussed. While a few of the 
attorneys joked about these meeting in a light-hearted manner, all of the 
attorneys to whom we spoke apparently considered them worthwhile. 

C. ADEQUACY OF LEGAL COUNSEL 

Ohio law requires not just the availability of counsel, but 
implies the provision of competent and effective counsel by mandating 
that counsel be provided with all information necessary to prepare a case 
(5122.15), by giving respondents the right to communicate freely with and 
be visited at reasonable times by counsel (5122.291, and by generally, 
giving attorneys a free reign in preparing a case for civil commitment 
hearing. 
counsel for the respondent before judicial hearing, including: informal 
and formal fact gathering, interviewing the respondent, mental health 
examiners, treating mental health personnel, hospital staff, witnesses, 
family, and friends of the respondent, and defining a course of action. 
Based on all of these activiies, the conscientious and competent attorney 
also seeks and pursues less restrictive alternatives to compulsory 
hospitalization that are available for the respondent. 

There is a multitude of important activities to be performed by 

Attorneys on the court-appointed list in Columbus typically 
receive their case assignments by telephone from the Deputy Clerk of the 
Court one to two days before a scheduled hearing. One attorney, for 
example, stated that he may receive his assignments at 4:OO pm on 
Wednesday for cases scheduled for hearings on Friday morning. 
attorneys stated that the time between case assignment and the probable 
cause hearing gives them little time to prepare for the case. 
options less restrictive than Central Ohio Psychiatric Hospital are not 
adequately explored, said one attorney. Another complained about his 
inability to meet with the independent and court examiners prior to the 
hearing due to the fact that the examiners often conduct mental health 
examinations literally minutes before the hearing. Also, according to 
one attorney, some court examiners assume an attitude suggesting that 
they bear a responsibility only to the Court. 
of their way to cooperate with respondents' attorneys. The 
inaccessibility of the examiners before the hearing is, apparently, 
especially frustrating to the attorneys when questions of a technical 
nature arise f r o m  the review of a respondent's medical charts. 

Several 

Treatment 

Thus, they do not go out 

Once the attorney has received his case assignments, often 

The chart may include the admitting record o r  "face 
before interviewing the respondent, the attorney reviews the hospital 
inedical chart. 
sheet," a voluntary admission form, records of psychiatric examinations, 
psychiatric histories, medical examinations, treatment plans and, 
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impor tan t ly ,  p a s t  and p resen t  medications.  According t o  Ohio law, a l l  
r e l evan t  h o s p i t a l  records  must be made a v a i l a b l e  t o  counsel  with t h e  
consent  of t he  respondent (5122.15). The po l i cy  of a t  l e a s t  one p r i v a t e  
f a c i l i t y  (Harding Hosp i t a l )  t r acks  the l a w  c l o s e l y :  a t t o r n e y s  
r ep resen t ing  respondents de ta ined  i n  Harding Hospi ta l  ga in  access  t o  
h o s p i t a l  records  only upon the w r i t t e n  consent  of t he  respondent.  
po l i cy  has  apparent ly  f r u s t r a t e d  some a t t o r n e y s  i n  t h e  p a s t ,  and t h e  
admin i s t r a to r s  of Harding Hospi ta l  expressed t h e i r  own misgivings.  
Harding Hosp i t a l ' s  po l icy  i s  i n  c o n t r a s t  with t h a t  of Cent ra l  Ohio 
P s y c h i a t r i c  Hospi ta l ,  where access  t o  respondents '  records  i s  
u n r e s t r i c t e d  except  i n  r a r e  cases  when ward s t a f f  o r  p s y c h i a t r i s t s  
un fami l i a r  with t h e  court-appointed a t to rneys  resist  t h e i r  a t t e m p t s  t o  
g a i n  access  t o  h o s p i t a l  records.  One a t to rney  who has  represented  
respondents  i n  c i v i l  commitment proceedings i n  Columbus f o r  s e v e r a l  
years, stated t h a t  he has  never been asked about a consent  t o  access  t o  
records  i n  Central  Ohio P s y c h i a t r i c  Hospi ta l ,  a l though such consent  i s  
mandated by l aw.  

This 

According t o  the  Deputy C l e r k  of  t he  Probate  Court and s e v e r a l  
a t t o r n e y s ,  cour t  records  r e l e v a n t  t o  the  case  a r e  f r equen t ly  reviewed by 
a t to rneys .  However, t h i s  p r a c t i c e  apparent ly  i s  n o t  u n i v e r s a l  among 
a t t o r n e y s  i n  Columbus. 

An important a spec t  of t he  r e p r e s e n t a t i o n  provided by appointed 
a t t o r n e y s  i n  Columbus i s  t h e i r  p r a c t i c e  of in te rv iewing  t h e  respondent ,  
almost wi thout  except ion,  when t h e  respondent i s  a v a i l a b l e  before  t h e  
j u d i c i a l  hear ing.  Typica l ly ,  t he  in te rv iew l a s t s  about t e n  t o  s i x t y  
minutes ,  according t o  a t t o r n e y s ,  and is  conducted t h e  evening before  t h e  
hea r ing  o r  j u s t  be fo re  the  hear ing  on the  day t h e  hea r ing  is scheduled. 
If hear ings  do proceed without  counsel  having interviewed t h e  respondent 
before  t h e  s t a r t  of t h e  hea r ing ,  such occurrences appear t o  be r a r e .  

One a t t o r n e y ,  who be l ieved  t h a t  h i s  in te rv iews  of  respondents  
are t y p i c a l ,  explained t h a t  he  f i r s t  a t tempts  t o  e s t a b l i s h  good 
communications i n  h i s  in te rv iew with the  respondent.  He then  probes i n t o  
family background, reads the  p a r t i c u l a r s  of t he  a f f i d a v i t  t o  t he  
respondent ,  and asks  t h e  respondent t o  exp la in  the  circumstances 
surrounding h i s  o r  h e r  commitment. He then  may ques t ion  t h e  respondent  
about  h i s  o r  h e r  needs and i n t e n t i o n s  i f  he o r  she  were discharged 
immediately. F i n a l l y ,  a t  some p o i n t  dur ing  t h e  in t e rv i ew,  the  a t t o r n e y  
exp la ins  t h e  cour t  p rocess  and l e g a l  r i g h t s  t o  t h e  respondent.  The 
a t t o r n e y  who explained t h i s  method of in te rv iewing  admit ted t h a t  he  
usually had i n s u f f i c i e n t  t i m e  t o  explore  less r e s t r i c t i v e  a l t e r n a t i v e s  t o  
compulsory h o s p i t a l i z a t i o n  before  a probable cause hea r ing  and, hence,  i s  
i l l -equipped  t o  exp la in  such op t ions  t o  t h e  respondent.  

L 

L 

c 

A t  t h i s  s t age ,  t he  a t t o r n e y  may wish t o  t a l k  wi th  the  mental  
h e a l t h  examiners and those  i n d i v i d u a l s  l i k e l y  t o  be adverse to t h e  
respondent ' s  case.  As mentioned above, t h e  independent examiners are 
a v a i l a b l e  t o  speak with t h e  a t t o r n e y  but  o f t e n  w i l l  no t  have examined t h e  
respondent u n t i l  s h o r t l y  be fo re  the  hear ing.  Cr i t i c i sms  of  
i n a c c e s s i b i l i t y  due t o  t h e  l a t e n e s s  of t h e  mental h e a l t h  examination 
performed were leve led  a t  the c o u r t  examiners by s e v e r a l  a t to rneys .  
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The affiant also is a potentially adverse witness that the 
attorney may wish to interview. In practice, however, the attorneys we 
interviewed stated that interviews with affiants were rare due to their 
inaccessibility before the hearing, their refusal to talk with the 
respondent's counsel, and the short amount of time before hearings are 
held. Several attorneys reported being particularly frustrated by the 
inaccessibility of affiants before probable cause hearings because 
affidavits often are vague and affiants are not required to be present at 
probable cause hearings for cross-examination. 

With some notable exceptions, attorneys who represent 
respondents in civil commitment cases in Columbus are well regarded by 
those individuals we interviewed. Members of the local bar tended to 
give these attorneys good to high marks in competence and case 
preparation. Some attorneys, however, were mildly critical of themselves 
and their peers. 
of civil commitment cases with little training or experience, made many 
mistakes, and only lately gained an appreciation and sensitivity to the 
plight of his clients. 
had much sensitivity to the respondents' real problems. 

One attorney admitted that he began his representation 

He said he doubted that many of his colleagues 

Several mental health workers were critical of the legal counsel 
for respondents in Columbus, as well. One mental health advocate 
considered the legal representation of respondents to be poor. This 
individual was quick to point out, however, that the criticism was based 
more on philosophy than observed practice. Another mental health worker 
faulted the attorneys for not adequately attending to options and 
alternatives to hospitalization for their clients. Interestingly, 
several hospital staff members criticized the attorneys for being "out of 
touch'' with emerging trends in mental health law and the treatment of the 
mentally ill. They claimed that some of the attorneys in Columbus appear 
to be unaware of the prevailing policy of deinstitutionalization, 
thinking instead that hospitals are still in the business of keeping 
patients as long as possible. 

D. CONCLUSIONS AND RECOMMENDATIONS 

The provision and prompt availability of legal representation 
for persons involuntarily hospitalized in Columbus is a strength in the 
commitment process, protecting the respondent from wrongful 
hospitalization for more than a few days. As a group, court appointed 
attorneys in Columbus advocate conscientiously, at least initially, for 
responents' expressed wishes. Given the extensive pre-screening and 
diversion of persons for whom compulsory hospitalization is deemed 
inappropriate, attorneys in Columbus have assumed roles and attitudes in 
their representation of respondents that appears effective, though not 
without room for improvement. 

The short period of time available for preparation of a case 
before a probable cause hearing balances the respondent's right to a 
quick judicial review and his o r  her counsel's needs in the preparation 
of a competent defense. On short notice, access to information relevant 
to the case is often unavailable to attorneys. Yet, no charges of gross 
inadequacies of legal counsel provided to respondents were encountered in 
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our s tudy .  With minor adjustments  and improvements, l e g a l  a s s i s t a n c e  
provided t o  respondents i n  commitment i n  Columbus seems deserv ing  of 
p r a i s e ,  i n  our  opinion.  

The Right and Role of  Legal Counsel 

Although t h e  v a s t  ma jo r i ty  of c o u r t s  throughout t h e  country 
recognize a c o n s t i t u t i o n a l  r i g h t  t o  counsel  i n  invo lun ta ry  c i v i l  
commitment proceedings,  t h e  Ohio law is  laudable  by guarantee ing  t h i s  
r i g h t  t o  i t s  c i t j -zens .  A s  a group, a t t o r n e y s  f o r  respondents  i n  Columbus 
seem t o  have found a comfortable  middle ground i n  t h e i r  r o l e s  somewhere 
between t h e  extremes of  guard ian  ad l i t e m  and zea lous  advocate .  The 
system works smoothly; w e  encountered no i n d i c a t i o n s  t h a t  t h e  r o l e  
assumed by t h e  a t t o r n e y s  engendered even i s o l a t e d  cases of  improper 
compulsory h o s p i t a l i z a t i o n .  We found t h e  a t t o r n e y s '  doubt about  and 
ques t ion ing  of  t h e i r  own r o l e s  i n  the  commitment process  t o  be a h e a l t h y  
a t t i t u d e .  

-- 

Without except ion ,  a t t o r n e y s  i n  Columbus seem t o  assume t h e  r o l e  
o f  advocate  f o r  release of t h e  respondent  i n  t h e  i n i t i a l  s t a g e s  of t h e  
proceedings.  That i s ,  i n  t h e  absence of  con t r a ry  informat ion  they assume 
t h a t  immediate release of the respondent i s  t h e  d e s i r e d  goa l  toward which 
t h e i r  r e p r e s e n t a t i o n  i s  aimed. 
however, they may r e l a x  t h e i r  advocacy, as i n  a case, f o r  example, i n  
which t h e  independent examiner is  o f  t h e  opin ion  t h a t  t h e  respondent  i s  
i n  d e f i n i t e  need of immediate compulsory h o s p i t a l i z a t i o n .  Given t h a t  t h e  
Columbus system inc ludes  an  active screening  and d i v e r s i o n  of respondents  
before  a j u d i c i a l  hear ing  and a s t r o n g  a d v e r s a r i a l  process  t h e r e a f t e r ,  
t h i s  seemingly p r e v a i l i n g  r o l e  of s t rong-advocate- f i r s t ,  t hen  
guardian-advisor- la ter  may be  t h e  b e s t  p o s s i b l e  r o l e  f o r  a t t o r n e y s  i n  
Columbus . 

With increased  informat ion  about  a case ,  

RECOMMENDATION: THE COURT I S  ENCOURAGED TO COMMUNICATE, 
WITH THE, ADVICE OF THE LEGAL AND MENTAL HEALTH 
COMMUNITIES, THE PREFERRED ROLE FOR RESPONDENT'S 
COUNSEL, ESPECIALLY TO NEWLY APPOINTED ATTORNEYS. 

A c l e a r l y  a r t i c u l a t e d  p r e s c r i p t i o n  f o r  t h e  r o l e  of  respondent ' s  
counsel  engenders r i s k s .  Obviously, i t  can become t h e  focus of  deba te  
and cont roversy  t h a t  does l i t t l e  t o  improve t h e  commitment process .  
Nonetheless,  when t h e  p re fe r r ed  r o l e  i s  addressed i n  a Court memorandum, 
f o r  example, t h e  b e n e f i t s  outweigh t h e  r i s k s .  The p r e s c r i p t i o n  need n o t  
(perhaps,  cannot )  g ive  guidance as t o  t& r o l e  of  counse l ,  bu t  i t  may 
provide a t  least  gene ra l  g u i d e l i n e s  t h a t  may a s s i s t  new a t t o r n e y s .  
no th ing  else, i t  may r e f l e c t  t h e  c u r r e n t  p r a c t i c e .  A l s o ,  such a 
memorandum can become t h e  b a s i s  f o r  d i scuss ion  as t h e  climate i n  t h e  
l e g a l  and mental  h e a l t h  communities change. 
gu ide l ines ,  i r  i s  conceivable  t h a t  new a t t o r n e y s  must go through a 
need le s s ly  lengthy  t i m e  of experimenting wi th  r o l e s  u n t i l  they  f i n d  t h e  
one t h a t  is  acceptab le  and workable i n  practice. 

If  

I n  t h e  absence o f  gene ra l  

Appointment o f  Counsel 

r 
- 

L 

The methods of appointment and r e t e n t i o n  of counsel  t o  r e p r e s e n t  
respondents  i n  i avo lun ta ry  c i v i l  commitment proceedings i n  Columbus are 

68 



effective. The court-appointed attorneys generally are a conscientious 
and informed group who provide competent legal representation to 
respondents. The promptness of appointment of counsel, allowing for a 
timely (although admittedly short) preparation for a defense, is a 
significant strength in the Columbus civil commitment process. Finally, 
fee schedules for attorneys appear reasonable and fair given the (1) 
rotating basis of appointment, ( 2 )  the fact that the great majority of 
respondents are located in one place (Central Ohio Psychiatric Hospital) 
allowing attorneys expedient access to their clients, ( 3 )  the fact that 
hearings are scheduled reliably on specific predetermined dates, and ( 4 )  
that several cases are heard at once. 

Although the method of appointing attorneys to represent 
respondents has proved effective in Columbus, the success of the method 
depends largely upon the individual entrusted with the responsibility of 
selecting attorneys for court appointment, namely the Franklin County 
Probate Judge. The following two recommendations concern review of the 
appointment methods and their results. 

RECOMMENDATION: THE PROBATE COURT I S  ENCOURAGED TO 
ASSEMBLE A COMMITTEE OF REPRESENTATIVES FROM THE LOCAL 
BAR AND MENTAL HEALTH COMMUNITY TO REVIEW AND PROVIDE 
ADVICE ABOUT THE APPOINTMENT OF ATTORNEYS TO REPRESENT 
RESPONDENTS I N  INVOLUNTARY CIVIL COMMITMENT 
PROCEEDINGS. 

RECOMMENDATION: THE REVIEW COMMITTEE SHOULD PERIODICALLY 
MONITOR THE LIST O F  COURT APPOINTED ATTORiUEYS AND 
ASSIST THE PROBATE COURT I N  EVALUATING COMPLAINTS OF 
INCOMPETENCE AGAINST ATTORNEYS ON THE L I S T  AND I N  
DEVELOPING GUIDELINES FOR THE REMOVAL OF ATTORNEYS 
FROM THE LIST.  

Given the overall effectiveness of the current method of 
appointing attorneys in Columbus, it is recommended that the proposed 
review committee serve as an advisory group only. 
could result not only in ensuring continuing high quality legal 
representation but also in providing greater access to the entire 
community of attorneys who might be willing and able to serve as 
court-appointed counsel in commitment cases. 

The proposed committee 

Adequacy of Legal Counsel 

Compared to the legal representation provided to respondents in 
other jurisdictions, and in consideration of the small amount of time 
available for preparation of cases before judicial hearing, legal counsel 
of respondents in Columbus, in our opinion, ranges from satisfactory to 
very good. Based upon our observations of attorneys during hearings and 
interviews, it appears that the court-appointed attorneys go about their 
duties and responsibilities conscientiously. 
representation of respondents in Columbus is the practice of interviewing 
respondents before the Probable Cause Hearing, whenever possible. Due in. 
part to the short period of time available to attorneys to prepare their 
cases, however, a weakness in the system is the inability and failure of 

A strength in the 
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attorneys to ava,il themselves of valuable information from pre-screeners, 
court and independent experts, hospital staff, and other potential 
witnesses. 

RECOMMENDATION: THE RESULTS OF THE PRE-SCREENING 
INVESTIGATION AND MENTAL HEALTH EXAMINATIONS SHOULD BE 
PROVIDED TO RESPONDENT'S COUNSEL ALONG WITH A COPY OF 
THE AFFIDAVIT, AND OTHERWISE BE MADE READILY 
ACCESSIBLE TO COUNSEL I F  NOT PRESENTED TO KIM OR HER 
I N  WRITING. 

A major shortcoming in the preparation of mental health cases by 
attorneys in Columbus is the inability to investigate adequately options 
available to respondents for less restrictive treatments than 
hospitalization. 
ample opportunities to interview affiants prior to full judicial 
hearings, often vaguely stated affidavits and the respondents' own 
explanations must suffice to inform attorneys of the circumstances of 
preheating detention and hospitalization. As discussed in Chapter 111, 
the pre-screening investigation and mental health examination conducted 
in Columbus appear to be, as a rule, sufficiently informative about the 
mental condition and circumstances in which the respondent was found, 
prior to custody and hospitalization. Pre-screening reports should be 
made available to attorneys routinely. Also, the community mental health 
screener conducting the investigation and mental health examination of 
the respondent should be accessible to the respondent's counsel and the 
attorney designated by the Attorney General to represent the State. 
pre-screening report is particularly important given the fact that the 
results of examinations by the independent expert and the court expert 
typically are unavailable until immediately before the hearing. 

Further, because attorneys in Columbus will not have 

The 

RECOMMENDATION: WRITTEN STATEMENTS DESCRIBING THE RE;SLTLTS 
OF THE PENT& HEALTH EXAMINATIONS CONDUCTED BY THE 
COURT AND INDEPENDENT EXPERTS SHOULD BE HADE AVAILABLE 
ROUTINELY TO THE FESPONDENT'S COUNSEL AND THE STATE'S 
ATTORNEY. ALTERNATIVELY, THE PROBATE COURT SHOULD 
REQUIRE THAT INDEPENDENT AND COURT EXAMINERS 
COMMUNICATE THE RESULTS OF EXAMINATIONS BY TELEPHONE 
AT LEAST 24 HOURS BEFORE HEARINGS. 

As discussed in Chapter IV and earlier in this chapter, the 
results of the examinations conducted by the independent and court 
experts are often not available to attorneys prior to the probable cause 
hearing, and seldom ever in writing. The Columbus system's provision of 
prompt judicial bearings is laudable, though it necessarily restricts the 
amount of information that can be gathered and communicated before the 
hearing. As mentioned earlier, examiners often do not evaluate the 
respondent until minutes before the probable cause hearing. 
this problem, we recommended in Chapter IV that the mental health 
examinations of the respondent be conducted at least thirty-six hours 
before the hearing. This recommendation complements the earlier 
recommendation, insofar as it suggests that the results of the 
examinations be put in writing or communicated by telephone at least 24 
hours before the hearing. Due to the short period of time available to 

To address 
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prepare  a r e p o r t ,  w e  do not  recommend the  p repa ra t ion  
r e p o r t s  b u t ,  r a t h e r ,  t he  completion of a p r i n t e d  form 
probate  c o u r t  t o  accommodate both t h e  a t to rneys '  need 

of ex tens ive  
prepared by t h e  
t o  know and t h e  

seve re  c o n s t r a i n t s  on the  examiners '  t i m e  t o  prepare w r i t t e n  r e p o r t s .  
The examiners '  f e e s  should be cont ingent  upon t h e  completion of  t h e  forms 
o r ,  a l t e r n a t i v e l y ,  making the  te lephone communication p r i o r  t o  the  
probable  cause  hear ing .  

RECOMMENDATION: CENTRAL OHIO PSYCHIATRIC HOSPITAL AND THE 
PRIVATE HOSIPTALS I N  COLUMBUS SHOULD BE ENCOURAGED BY 
THE PROBATE COURT TO MAKE CONSISTENT T H E I R  P O L I C I E S  
REGARDING RESPONDENT' S COUNSEL' S ACCESS TO RELEVANT 
HOSPITAL RECORDS. 

Ohio law provides  t h a t  r e l e v a n t  in format ion  i n  t h e  c o n t r o l  of  a 
h o s p i t a l  should be made a v a i l a b l e  t o  the  respondent ' s  a t t o r n e y  wi th  the  
consent  of t h e  respondent (5122.15). In  p r a c t i c e ,  consent  procedures a r e  
s t r i c t l y  enforced by some f a c i l i t i e s  but  no t  o t h e r s .  Although t h i s  may 
b e  a minor problem, t h e  incons is tency  i n  p o l i c i e s  may engender increased  
confus ion  and f r u s t r a t i o n  among a t t o r n e y s  i n  the  f u t u r e .  A s  w e  noted 
ear l ie r  i n  t h i s  chap te r ,  e l imina t ion  of t h e  consent  requirement  w i l l  
r e q u i r e  a change i n  t h e  s t a t u t e s .  
s t a t u t o r y  change, a cons is tency  i n  p o l i c i e s  among mental  h e a l t h  
f a c i l i t i e s  regard ing  a t t o r n e y s '  access t o  records  i s  d e s i r a b l e .  

However, even i n  the  absence of  

RECOMMENDATION: GIVEN THE INFREQUENT INVOLVEMENT O F  
COURT-APPOINTED ATTORNEYS I N  APPEALS OF INVOLUNTARY 
C I V I L  COMMITMENTS, AND THE OTHERWISE FEW OPPORTUNITIES  
FOR ATTORNEYS I N  COLUMBUS TO REVIEW THE LEGAL AND 
S O C I A L  CONSEQUENCES OF T H E I R  REPRESENTATION I N  
COLUMBUS, A CONTINUING EDUCATION PROGRAM FOR 
COURT-APPOINTED ATTORNEYS SHOULD BE I N S T I T U T E D  AND 
IMPLEMENTED 

The pe r iod ic  educa t iona l  lunches he ld  f o r  court-appointed 
a t t o r n e y s  and r e f e r e e s  by t h e  Probate  Court judge p a r t i a l l y  meet t h i s  
recommendation. The r e a l i z a t i o n  o f  t h i s  recommendation does no t  
n e c e s s a r i l y  e n t a i l ,  i n  our view, s i g n i f i c a n t  expendi tures  of  resources  by 
t h e  Probate  Court. Rather ,  w e  recommend t h a t  t h e  cont inuing  educa t ion  be  
i n i t i a t e d  and based upon a series of memoranda t o  court-appointed 
a t t o r n e y s  i n  Columbus, prepared by t h e  Probate  Court wi th  a s s i s t a n c e  from 
t h e  mental  h e a l t h  community, the  Ohio Legal Rights Serv ice ,  t h e  l o c a l  
b a r ,  and o t h e r  i n t e r e s t e d  and informed parties. The memoranda should 
address  s p e c i f i c  concerns about  p o l i c i e s  and p r a c t i c e s  i n  t h e  involuntary  
c i v i l  commitment system i n  Columbus (e.g., exp lana t ions  and warnings 
given t o  respondents  be fo re  mental  h e a l t h  examinat ions,  access t o  
h o s p i t a l  records ,  and f e e s  f o r  court-appointed a t t o r n e y s  and mental  
h e a l t h  examiners).  
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C W T E R  V I  

PROBATE COURT HEARINGS 

Ohio law provides  t h e  ind iv idua l  sought t o  be i n v o l u n t a r i l y  
committed with o p p o r t u n i t i e s  t o  t e s t  the  a l l e g a t i o n  i n  the  a f f i d a v i t  and 
t h e  v a l i d i t y  of p ro t r ac t ed  compulsory h o s p i t a l i z a t i o n  i n  t h r e e  s e p a r a t e  
Probate  Court hear ings :  probable  cause ,  f u l l ,  and cont inued commitment 
hear ings .  
respondent o r  h i s  o r  h e r  counsel  (5122.141); however, they a r e  he ld  
au tomat i ca l ly  t h r e e  days a f t e r  t h e  f i l i n g  of  an  a f f i d a v i t  a s  a matter of 
p r a c t i c e  i n  Columbus. Probable cause hear ings  tend t o  be less formal 
than  f u l l  hear ings ,  and Ohio's Rules of C iv i l  Procedure a r e  n o t  s t r i c t l y  
adhered t o  i n  probable cause hear ings  as a matter of l a w  (5122.141, 
5122.06). 
i s  "probable cause ,I' i n s t e a d  of t he  "clear and convincing" evidenca 
r equ i r ed  a t  the  f u l l  hear ings .  Representat ion of t h e  S t a t e ' s  ca se  during 
probable cause hear ings  need no t  be by an a t t o r n e y  according t o  Ohio l a w  
(5122.06), and, i n  Columbus, i s  usua l ly  a h o s p i t a l  s o c i a l  worker. 
Otherwise,  as one a t t o r n e y  put  i t ,  t h e  probable  cause hea r ings  i n  
Columbus are "carbon copies"  of  t h e  f u l l  hear ings .  

Probable cause hea r ings  a r e  he ld  only  upon r eques t  of  t h e  

Also, t h e  burden of  proof i n  these  i n i t i a l  j u d i c i a l  hear ings  

Fu l l  hea r ings  are conducted i n  a manner c o n s i s t e n t  wi th  due 
process  of law and t h e  Ohio Rules of C iv i l  Procedure (5122.15). F u l l  
hear ings  must be he ld  sometime between the  t h i r t i e t h  and f o r t y - f i f t h  day 
a f t e r  t h e  i n i t i a l  de t en t ion  of  t h e  respondent un le s s  a probable  cause 
hear ing  was he ld  i n  t h i s  per iod  of  t i m e ,  i n  which case full hea r ings  must 
b e  he ld  w i t h i n  t e n  days from t h e  probable cause hear ing  (5122.141). 
r u l e  of p r a c t i c e  i n  Columbus i s  f o r  f u l l  hea r ings  t o  be he ld  wi th in  t e n  
days of t h e  probable  cause hea r ing ,  which always i s  h e l d  w i t h i n  t h r e e  
days of t h e  f i l i n g  of a n  a f f i d a v i t .  Continuances a r e  in f r equen t .  

The 

I f  t h e r e  has  been no d i s p o s i t i o n  of t h e  case  a f t e r  n ine ty  days 
of  involuntary  c i v i l  cammitment of t he  respondent ,  e i t h e r  by d ischarge  or 
a conversion t o  voluntary  h o s p i t a l i z a t i o n ,  a j u d i c i a l  review hea r ing  of  
cont inued commitment is h e l d  as a matter of  l a w  and p r a c t i c e  i n  Columbus 
(5122.15). 
review hear ings  a r e  mandatory every  two yea r s  t h e r e a f t e r  or they may b e  
reques ted  by a respondent every 180 days (5122.15). Only t h e  probable  
cause hear ing  and t h e  f u l l  hea r ing  w i l l  be  considered i n  t h i s  chapter .  
The cont inued commitment review hear ing  w i l l  be  d iscussed  i n  Chapter 
V I I .  

If t h e  outcome of t h e  review hea r ing  i s  cont inued commitment, 

Involuntary c i v i l  commitment hear ings  of mental  h e a l t h  cases i n  
Columbus n o t  involv ing  cr imina l  charges  are h e l d  on Monday, Wednesday, 
and Friday of each week i n  t he  Central  Ohio P s y c h i a t r i c  Hospi ta l .  The 
hear ings  commqnce a t  approximately 9:30 a.m. i n  a basement room set a s i d e  
f o r  hear ing  mental h e a l t h  cases. The "court  room" is  approximately 20 x 
30 f e e t  i n  s i z e ,  and has  s e v e r a l  windows and two doors ,  one opening t o  
t h e  basement hallways of t h e  h o s p i t a l ,  t h e  o t h e r  opening t o  an ad jo in ing  
room, wi th  a locking  door ,  used a s  a wa i t ing  room for respondents  wnose 
cases  are c l o s e  t o  being heard.  A t  t he  t i m e  o f  our  observa t ion ,  t h e  
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basement courtroom was h o t ,  s t u f f y ,  and gene ra l ly  uncomfortable;  t h e  
a c o u s t i c s  i n  t h e  room d id  not  seem p a r t i c u l a r l y  good, a l though those  
ind iv idua l s  p a r t i c i p a t i n g  i n  t h e  cases  d i d  no t  seem t o  be h indered .  

A Referee (an a t t o r n e y  appointed by t h e  Probate  Court t o  h e a r  
involuntary  c i v i l  commitment c a s e s ) ,  a c o u r t  b a i l i f f ,  a c o u r t  
s tenographer ,  two mental  h e a l t h  examiners ( p s y c h i a t r i s t s ) ,  as w e l l  as a n  
a t t o r n e y  r ep resen t ing  t h e  respondent p a r t i c i p a t e  i n  t h e  hea r ings .  
Depending upon whether the  hea r ing  i s  t o  determine probable  cause  o r  a 
f u l l  hea r ing ,  t h e  S t a t e  i s  represented  by a s o c i a l  worker des igna ted  by 
t h e  h o s p i t a l  o r  by a n  a t t o r n e y  appointed by t h e  Attorney General's Of f i ce .  

A. THE PROBABLE: CAUSE HEARING 

Probable  cause hea r ings  i n  involuntary  c i v i l  commitment cases i n  
F rank l in  County are h e l d  promptly and r e l i a b l y  w i t h i n  t h r e e  "cour t  days" 
( i . e . ,  weekdays, except  ho l idays )  from t h e  f i l i n g  of  a n  a f f i d a v i t  with 
the  probate  cour t .  
upon r eques t  by t h e  respondent ,  h i s  or h e r  guardian o r  counse l ,  t h e  head 
of t h e  h o s p i t a l ,  o r  on t h e  c o u r t ' s  own motion (5122.141). 
County probate  c o u r t  p rovides  a probable  cause hea r ing  au tomat i ca l ly  as a 
matter of p r a c t i c e  on t h e  assumption t h a t  competent counsel  always would 
r e q u e s t  such procedural  sa feguards  pursuant  t o  t h e  p rov i s ions  o f  l a w  t h a t  
make them available (5122.141, 5122.05). This au tomat ic  p rov i s ion  o f  
probable  cause  hea r ings  i s  t h e  t o p i c  of cons iderable  deba te  and cause  of  
d i s s a t i s f a c t i o n  among many persons involved i n  t h e  invo lun ta ry  c i v i l  
commitment process  i n  F rank l in  County. Based upon concerns f o r  economy 
and e f f i c i e n c y ,  t he  vast  m a j o r i t y  of a t t o r n e y s ,  r e f e r e e s ,  and mental  
h e a l t h  personnel  w i th  whom w e  communicated over  t h e  course  o f  our  s tudy  
c a l l e d  f o r  t h e  a b o l i t i o n  of  automatic  probable  cause h e a r i n g s ,  o r  t h e i r  
p rov i s ion  i n  a modif ied form. A voca l  minor i ty  of those  w e  interviewed 
favor  t h e  r e t e n t i o n  of  t h e  c u r r e n t  automatic  p rov i s ion  of  t h i s  hear ing .  

These pre l iminary  hea r ings  are mandated by Ohio l a w  

The Frankl in  

Arguments f o r  Automatic Probable  Cause Hearings 

The i s s u e  of t h e  r i g h t  t o  a probable cause  hea r ing  i n  
invo lun ta ry  c i v i l  commitment proceedings has  been addressed by a number 
o f  f e d e r a l  and s ta te  cour t s .  A ma jo r i ty  o f  t hese  c o u r t s  i m p l i c i t l y  
acknowledge t h e  d e s i r a b i l i t y  of a probable  cause  hea r ing  be fo re  t h e  
respondent  i s  talcen i n t o  custody and i n v o l u n t a r i l y  h o s p i t a l i z e d ,  b u t  
g rapp le  p r i m a r i l y  with arguments f o r  and a g a i n s t  a probable  cause  hea r ing  - a f t e r  t h e  respondent h a s  a l r e a d y  been taken t o  the  h o s p i t a l  a g a i n s t  his 
o r  h e r  w i l l .  This acknowledgement of an  i d e a l  tempered with t h e  
r e a l i z a t i o n  of p r a c t i c e  i s  r e f l e c t e d  i n  Ohio l a w .  That i s ,  Ohio s t a t u t e  
r e q u i r e s  t h a t  "[wlhere p o s s i b l e ,  t h e  probable  cause  hea r ing  s h a l l  b e  h e l d  
be fo re  the respondent i s  taken  i n t o  custody" (5122.141, emphasis added).  
I m p l i c i t  i n  t h i s  language seems t o  be t h e  acknowledgement t h a t ,  as a 
practical matter, probable  cause  hea r ings  r a r e l y ,  i f  ever, would b e  h e l d  - befo re  a respondent i s  taken  i n t o  custody. 
ques t ion  of  how long a person may be i n v o l u n t a r i l y  de t a ined  p r i o r  t o  t h e  
h e a r i n g  on probable  cause.  

The i s s u e ,  t hus ,  t u r n s  on t h e  
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Cer ta in ly ,  reducing t h e  dep r iva t ion  of a respondent ' s  l i b e r t y  
p r i o r  t o  a hea r ing  on probable cause i s  the  most f o r c e f u l  reason  f o r  
providing a prompt probable  cause hear ing  i n  c i v i l  commitment 
proceedings.  It a l s o  i s  the  s t r o n g e s t  argument w e  heard  f o r  automatic  
probable  cause hear ings  i n  F rank l in  County. One a t t o r n e y ,  acknowledging 
t h e  expense of  conducting probable  cause hea r ings  i n  l i g h t  of t h e  f a c t  
t h a t  i n  t h e  v a s t  ma jo r i ty  of  ca ses  t h e  d i s p o s i t i o n  of  t h e  case  is  t h e  
same, whether o r  no t  a probable cause hear ing  would be  h e l d ,  nonethe less  
argued s t r o n g l y  t h a t  t h e  price pa id  is  worth t h e  check a g a i n s t  a "massive 
cu r t a i lmen t  of  l i b e r t y . "  This a t t o r n e y  f e l t  t h a t  probable  cause  hea r ings  
should be cont inued t o  be he ld  t h r e e  days fol lowing the  f i l i n g  of  an  
a f f i d a v i t ,  even i f  i t  were t o  be  supplanted by a f u l l  hear ing  w i t h i n  f i v e  
c o u r t  days of  t he  o r i g i n a l  involuntary  h o s p i t a l i z a t i o n ,  and even i f  on ly  
one o u t  of  a hundred respondents  were re l eased  a t  t he  probable  cause 
hear ing .  I n  s h o r t ,  f i v e  days ( o r ,  t o  be more e x a c t ,  t h e  a d d i t i o n a l  two 
days beyond the  th ree  days of  h o s p i t a l i z a t i o n  before  probable  cause  
hea r ing )  of forced h o s p i t a l i z a t i o n  wi thout  j u d i c i a l  review c o n s t i t u t e s  an  
i n t o l e r a b l e  dep r iva t ion  of l i b e r t y  t o  b e  avoided i f  a t  a l l  p o s s i b l e ,  i n  
t h e  opin ion  of t h i s  a t to rney .  
later i n  t h i s  chap te r ,  i t  i s  a s t r o n g  argument no t  e a s i l y  dismissed.  

Although w e  t ake  i s s u e  with t h i s  argument 

Another a t t o r n e y  suggested t h a t  probable  cause hea r ings  
c o n t r i b u t e  t o  t h e  e l e c t i o n  of vo luntary  h o s p i t a l i z a t i o n s .  This a t t o r n e y  
suggested t h a t  probable  cause hea r ings  provide an  oppor tuni ty  t o  hea r  
medical testimony i n  an  adversary  proceeding c o n t r i b u t i n g ,  according t o  
h i s  exper iences ,  t o  respondents '  more f requent  acknowledgements of t h e i r  
mental  d i so rde r .  
cause hear ing ,"  h e  s ta ted,  "he o r  she  is usua l ly  r e l u c t a n t  t o  s i g n  an  
a p p l i c a t i o n  €or  voluntary  admission. However, once p s y c h i a t r i c  testimony 
h a s  been heard ,  many t i m e s  t h a t  same respondent i s  then  w i l l i n g  t o  
v o l u n t a r i l y  e n t e r  t he  h o s p i t a l  p r i o r  t o  t h e  commencement of t he  f u l l  
hearing.' '  
hea r ing  w i l l  reduce the  number of vo luntary  a p p l i c a t i o n s .  
respondents  w i l l  be  j u d i c i a l l y  h o s p i t a l i z e d  who might o therwise  become 
vo lun ta ry  pa t i en t s . "  

"When I in te rv iew a respondent p r i o r  t o  a probable  

He concluded t h a t  t h e  "e l imina t ion  of t h e  probable  cause  
More 

S t i l l  another  a t t o r n e y  argued f o r  t h e  r e t e n t i o n  o f  t h e  automatic  
probable  cause hear ing  on o t h e r  grounds: 
t h e  expungement of  a l l  records  of  t h e  involuntary  c i v i l  commitment 
proceedings i f  t h e  c o u r t  d i d  n o t  f i n d  probable  cause  t o  b e l i e v e  t h a t  t h e  
respondent is a mental ly  ill person s u b j e c t  t o  h o s p i t a l i z a t i o n  by c o u r t  
o r d e r  (5122.141). Apparently,  t h e  Frankl in  County Probate  Court has  
i n t e r p r e t e d  t h e  Ohio s t a t u t e s  t o  mean t h a t  expungement cannot  be ordered 
a f t e r  probable cause has  been determined, even i f  t he  respondent i s  
r e l e a s e d  a t  t h e  f u l l  hear ing  due t o  the  COurt's f a i l u r e  t o  f i n d  '"clear 
and convincing" evidence. Although the re  are no s t a t u t o r y  provis ions  f o r  
expungement a f t e r  a f ind ing  of probable  cause,  t h e  expungement of a l l  
r eco rds  of  involuntary  c i v i l  commitment proceedings fo l lowing  d i scha rge  
o r  release of a respondent from a h o s p i t a l ,  r ega rd le s s  of  how long t h e  
h o s p i t a l  s t a y ,  does no t  seem con t ra ry  t o  any of t h e  provis ions  i n  Chapter 
5122 of t h e  Ohio Revised Code. The Frankl in  County Probate  Court 's  
procedure of rehear ing  probable cause €or  t h e  purpose of  expungement when 
a respondent e lects  voluntary  admission, o r  is r e l eased  between t h e  

i t  provided t h e  mechanism f o r  

- 

7 5  



probable  cause hear ing  and the  f u l l  hear ing ,  may be a p p l i c a b l e  a s  w e l l  t o  
cases  of respondents  dismissed a t  the  f u l l  hear ing ,  o r  d i scharged  from 
t h e  h o s p i t a l  sometime a f t e r  t h e  f u l l  hear ing .  

Another a t t o r n e y  suggested t h a t  t h e r e  may be  monitary i n c e n t i v e s  
f o r  appointed a t t o r n e y s '  support  o f  t h e  r e t e n t i o n  of t h e  automatic  
probable cause hear ing .  That i s ,  because a t t o r n e y s  are pa id  pe r  hea r ing ,  
t h e  e l imina t ion  of  probable  cause hea r ings  would c u t  deeply i n t o  t h e i r  
c ompens a t  i o n  . 

Arguments Against  Automatic Probable  Cause Hearinps 

The ma jo r i ty  of the i n d i v i d u a l s  w e  interviewed i n  
Columbus--referees, a t t o r n e y s ,  and mental h e a l t h  personnel  a l ike--are  i n  
favor  o f  d i scon t inu ing  the  p r a c t i c e  i n  Frankl in  County o f  provid ing  
automatic  probable  cause hea r ings  i n  commitment cases .  One p s y c h i a t r i s t  
(who, i n t e r e s t i n g l y ,  represented  the  mental  h e a l t h  community a t  t h e  t i m e  
t h a t  t h e  probable  cause p rov i s ion  was w r i t t e n  i n t o  l a w  i n  Ohio) ,  
expressed the  a t t i t u d e  of  t he  ma jo r i ty .  He had i n i t i a l l y  hoped t h a t  t h e  
probable  cause  hea r ing  would be a quick,  ea sy ,  and inexpensive procedure 
t h a t  would, nonethe less ,  provide safeguards  f o r  t h e  p r o t e c t i o n  of  
respondent ' s  l i b e r t y  i n t e r e s t s .  He bemoaned t h e  f a c t  t h a t  t h e  procedure 
had become t h e  extremely complicated and expensive procedure i t  i s  i n  
F rank l in  County. Although t h e  probable  cause  hea r ing  seems t o  have 
evolved i n  i t s  p resen t  form ou t  of a l e g i t i m a t e  concern f o r  sa feguard ing  
t h e  l e g a l  r i g h t s  of t h e  respondent ,  few i n  Columbus appear  t o  be  happy 
wi th  i t  i n  i t s  p resen t  form. 

I n  a d d i t i o n  t o  t h e  arguments based on concerns f o r  economy, 
which were voiced by those w e  in te rv iewed,  v a r i o u s  o t h e r  arguments 
a g a i n s t  automatic  probable  cause hea r ings ,  n o t  n e c e s s a r i l y  c o n s i s t e n t  
w i t h  each o t h e r ,  w e r e  o f f e red :  

o A survey conducted i n  June 1981 by t h e  Probate  Court o f  100 
involuntary  c i v i l  commitment cases i n  F rank l in  County found 
t h a t  on ly  2 (2%) of  t h e  c a s e s  were dismissed a t  t h e  
probable  cause  s t age .  

o Given t h e  e f f e c t i v e n e s s  of  t h e  prehear ing  sc reen ing  
mechanism, the  i n v e s t i g a t i o n  of  t he  a f f i d a v i t ,  and t h e  ex 
parte review o f  t h e  a f f i d a v i t  and de ter in ina t ion  of  probable  
cause  ( see  Chapter I I I ) ,  t h e  probable  cause  hea r ing  h a s  
become no more than  an  expensive "rubber stamp'' o f  t h e  
c o u r t ' s  acceptance of the  a f f i d a v i t  and i s suance  of  a 
temporary o r d e r  of  de ten t ion .  

o The f u l l  hea r ing ,  t y p i c a l l y  h e l d  one week a f t e r  t h e  
probable  cause hea r ing ,  i s  e s s e n t i a l l y  a "carbon copy'' o f  
t he  probable  cause  hear ing .  
respondents  u s u a l l y  do not o f f e r  new evidence ,  p r e s e n t  new 
wi tnesses ,  nor  pose new ques t ions  f o r  t h e  e x p e r t  w i tnes ses  
t o  answer which might enable  t h e  Court t o  make a more 
informed d e c i s i o n  a t  the  f u l l  hear ing .  

Attorneys r e p r e s e n t i n g  t h e  
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A record of p r i o r  h o s p i t a l i z a t i o n  of t h e  respondent 
c o n s t i t u t e s ,  a s  a matter of p r a c t i c e ,  prima f a c i e  evidence 
meeting the  low burden of proof f o r  a probable  cause 
f ind ing ,  though i t  does not  c o n s t i t u t e  t h e  "c l ea r  and 
convincing evidence" requi red  a t  t h e  f u l l  hear ing .  I n  such 
cases, t h e  probable cause hea r ing  seems r i t u a l i s t i c  and 
p o i n t l e s s .  

It is  t h e  po l i cy  of  Harding Hospi ta l  t o  admin i s t e r  no 
t reatment  t o  i n v o l u n t a r i l y  h o s p i t a l i z e d  persons u n t i l  a f t e r  
a f u l l  hear ing  i n  t h e  case.  Thus, i n  a t  l e a s t  one 
h o s p i t a l ,  involuntary  h o s p i t a l i z a t i o n  be fo re  a f u l l  
j u d i c i a l  hea r ing ,  whether i n t e r r u p t e d  by a probable  cause 
hear ing  o r  n o t ,  c o n s t i t u t e s  t he  equ iva len t  of prevent ive  
d e t e n t i o n  without  t rea tment ,  u n t i l  such t i m e  a s  t h e  Court 
f i n d s  c l e a r  and convincing reasons f o r  compulsory 
h o s p i t a l i z a t i o n .  

Although t h e  probable  cause hea r ings  a r e  conducted i n  
genera l  accordance with due process  s t anda rds ,  t he  
i n a b i l i t y  t o  subpoena wi tnesses  ( e s p e c i a l l y  t h e  a f f i a n t ) ,  
f r u s t r a t e s  t he  respondent a t t o r n e y ' s  a b i l i t i e s  t o  t e s t  t h e  
a l l e g a t i o n s  i n  t h e  a f f i d a v i t  e f f e c t i v e l y ,  thereby making 
the  probable cause  hear ing  r e l a t i v e l y  i n e f f e c t i v e .  
problem, i t  should be noted,  i s  one t h a t  can be remedied 
without  t h e  e l imina t ion  of the  automatic  probable  cause 
hear ing ,  and thus  i s  no t  a s t rong  argument.) 

(This  

Many of t he  in te rv iewees  i n  Columbus who o f fe red  arguments 
a g a i n s t  t h e  automatic  conduct of probable cause hear ings  i n  commitment 
cases  suggested t h a t ,  i f  t h i s  prel iminary hea r ing  w e r e  e l imina ted ,  t h e  
f u l l  hear ing  should be  he ld  sooner than i t  i s  now, i .e . ,  w i t h i n  f i v e  o r  
seven days of t h e  f i l i n g  of a n  a f f i d a v i t .  
probable  cause hear ing  could be e l imina ted  only i f  t h e  c u r r e n t  
prescreening  and d ive r s ion  procedures could be maintained a t  t h e  h i g h e s t  
l e v e l s  of e f f i c i e n c y  and e f f ec t iveness .  

One r e f e r e e  suggested t h a t  t h e  

B. THE FULL HEARING 

Earlier i n  t h i s  chap te r  and i n  t h e  preceding chap te r s  w e  
d i scussed  t h e  va r ious  o p p o r t u n i t i e s  t o  tes t  t h e  formal and informal  
complaints  a g a i n s t  t he  ind iv idua l  sought t o  be i n v o l u n t a r i l y  committed, 
inc luding  t h e  pre-screening and eva lua t ion ,  t he  review of t h e  a f f i d a v i t  
by t h e  Deputy Clerk, t h e  % p a r t e  de termina t ion  of probable  cause upon 
r e c e i p t  of  t h e  a f f i d a v i t ,  and t h e  probable cause hear ing .  The l a s t  major 
s t e p  i n  t h e  commitment process  i s  t h e  f u l l  hear ing  which provides  a f u l l  
range of procedural  safeguards f o r  t he  respondent.  This s e c t i o n  w i l l  
d i s c u s s  t h e  na tu re  and conduct of  f u l l  j u d i c i a l  involuntary  c i v i l  
commitment hea r ings  i n  Columbus, inc luding  t h e  de te rmina t ion  of  placement 
and t rea tment ,  when t h e  Court f i n d s  by clear and convincing evidence t h a t  
t he  respondent i s  a mental ly  ill person s u b j e c t  t o  h o s p i t a l i z a t i o n .  

77  



Nature and Conduct of Hearing 

A person i s  s u b j e c t  t o  cont inued forced h o s p i t a l i z a t i o n  i n  Ohio 
upon completion of t h e  f u l l  hea r ing  only i f  c lear  and convincing evidence 
was presented  t o  show t h a t  t h e  respondent is  menta l ly  ill & h a s  
exh ib i t ed  behavior  t h a t  pu t s  him o r  he r  o r  o t h e r s  a t  s e r i o u s  risk. Ohio 
law d e f i n e s  mental  i l l n e s s  a s  "a s u b s t a n t i a l  d i s o r d e r  of  thought ,  mocd, 
percept ion ,  o r i e n t a t i o n ,  or memory t h a t  g ross ly  impairs  judgment, 
behavior ,  capac i ty  t o  recognize r e a l i t y ,  o r  a b i l i t y  t o  meet t h e  o rd ina ry  
demands o f  l i f e "  (5122.01). 
c i v i l  commitment on ly  i f  he  o r  she  is  determined t o  be menta l ly  i l l ,  and 
because o f  t h a t  i l l n e s s :  

Fur ther  a person i s  s u b j e c t  t o  involuntary  

r ep resen t s  a s u b s t a n t i a l  r i s k  of  phys i ca l  harm t o  
himself  as mani fes ted  by evidence of t h r e a t s  o f ,  
o r  a t tempts  a t ,  s u i c i d e  or s e r i o u s  s e l f - i n f l i c t e d  
bodi ly  harm; 

r e p r e s e n t s  a s u b s t a n t i a l  r i s k  of phys i ca l  harm t o  
o t h e r s  as manifested by evidence of r e c e n t  
homicidal o r  o t h e r  v i o l e n t  behavior ,  evidence of  
r e c e n t  t h r e a t s  t h a t  p l ace  another  i n  reasonable  
f e a r  o f  v i o l e n t  behavior  and s e r i o u s  phys ica l  
harm, or o t h e r  evidence of  p re sen t  dangerousness;  

r e p r e s e n t s  a s u b s t a n t i a l  and immediate r i s k  o f  
s e r i o u s  phys ica l  impairment o r  i n j u r y  t o  h imsel f  
as manifested by evidence t h a t  he  i s  unable  t o  
provide f o r  and i s  n o t  providing f o r  h i s  b a s i c  
phys ica l  needs because of h i s  mental  i l l n e s s  and 
t h a t  appropr i a t e  provis ions  f o r  such needs cannot  
be made immediately available i n  t h e  community; or 
would b e n e f i t  from treatment  i n  t h e  h o s p i t a l  f o r  
h i s  mental  i l l n e s s  and is i n  need of  such 
t rea tment  as is manifested by evidence of  
behavior  t h a t  creates a grave  and imminent r i s k  
t o  s u b s t a n t i a l  r i g h t s  of o t h e r s  o r  h imsel f .  

I n  t h e  hea r ings  t h a t  w e  observed, c l o s e  t r a c k i n g  of t h e  
s t a t u t o r y  elements  and c r i te r ia  f o r  commitment i n  Ohio w a s  minimal. That 
i s ,  we d i d  n o t  observe,  €or example, a t tempts  t o  e s t a b l i s h ,  i n  s e q u e n t i a l  
and sys t ema t i c  f a sh ion ,  f i r s t  t h a t  the  respondent  m e e t s  t h e  s t a t u t o r y  
d e f i n i t i o n  of mental  illness, second t h a t  t h e  observed behavior  meets t h e  
s p e c i f i c  cr i ter ia  set f o r t h  i n  s t a t u t e ,  and t h i r d ,  t h a t  t h e  person  
e x h i b i t s  behavior  meeting t h e s e  c r i t e r i a  because of  h i s  o r  h e r  mental  
i l l n e s s .  With &e except ion  of  t h e  con ten t  of some of  t h e  examiners '  
tes t imony,  r e fe rences  t o  s p e c i f i c  l e g a l  c r i t e r i a  and elements  us ing  t h e  
language of t h e  l a w  w a s  i n f r equen t .  However, even t h e  examiners '  
r e f e r e n c e s  t o  "thought,  mood, percept ion ,  o r i e n t a t i o n ,  o r  memory t h a t  
grossly impairs  judgment" may be less a t t r i b u t a b l e  t o  a c l o s e  t r a c k i n g  of 
s t a t u t o r y  Language than  t h e  use  of  terms and phrases  which a r e  a p a r t  o f  
any p s y c h i a t r i s t  ' s lexicon.  
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The ind iv idua l  fac ing  involuntary  
i n  Ohio i s  accorded a panoply of s t a t u t o r y  
Impor tan t ly ,  a respondent has  the  r i g h t  t o  
accordance wi th  due process  of  l a w  and t h e  

c i v i l  commitment proceedings 
r i g h t s  i n  j u d i c i a l  hea r ings .  
have t h e  hear ing  Conducted i n  
Rules of C iv i l  Procedure,  

a l though the  l a t t e r  are re laxed  i n  t h e  conduct of probable  cause 
hea r ings .  Other r i g h t s  include:  (1) the r i g h t  t o  l e g a l  counse l ,  who has  
access  t o  a l l  information r e l e v a n t  t o  the  case ;  ( 2 )  t h e  r i g h t  t o  a n  
independent mental  h e a l t h  eva lua t ion ,  both a t  pub l i c  expense i f  t he  
respondent  i s  indigent ;  (3) t h e  r i g h t  t o  a t t e n d  t h e  hea r ing  and t e s t i f y  
i n  h i s  o r  h e r  own b e h a l f ,  a l though t h e  respondent cannot be compelled t o  
t e s t i f y ;  (4) t h e  r i g h t  t o  keep t h e  hea r ing  c losed  t o  t h e  pub l i c ,  except  
t o  persons having l e g i t i m a t e  i n t e r e s t s  i n  the  proceedings a s  determined 
by t h e  cour t ;  ( 5 )  t he  r i g h t  t o  subpoena wi tnesses  and r eco rds ,  and t o  
examine and cross-examine wi tnes ses ;  ( 6 )  t he  r i g h t  t o  have t h e  c o u r t  
cons ider  on ly  r e l i a b l e ,  competent, and m a t e r i a l  evidence; ( 7 )  t h e  r i g h t  
t o  a f u l l  t r a n s c r i p t  and record  of  t h e  involuntary  c o u r t  proceedings;  
and, ( 8 )  t h e  r i g h t  t o  be i n v o l u n t a r i l y  committed only  upon c lear  and 
convincing evidence. The l a s t  fou r  of t hese  r i g h t s  are n o t  s t r i c t l y  
a p p l i c a b l e  i n  probable  cause hear ings ;  t h e  Rules of Civi l  Procedure are 
r e l axed ,  t he  r i g h t  t o  subpoena witnesses i s  r e s t r i c t e d ,  and, of cour se ,  
t h e r e  i s  a lower burden of  proof (probable  cause)  r equ i r ed  f o r  cont inuing  
t h e  involuntary  c i v i l  commitment proceedings.  

Hearings i n  Columbus are conducted promptly, w e l l  w i t h i n  t h e  
l i m i t s  p rescr ibed  i n  s t a t u t e .  A s  p rev ious ly  d iscussed ,  probable  cause  
hea r ings  are conducted au tomat ica l ly  w i t h i n  t h r e e  c o u r t  days of t h e  
f i l i n g  of  a n  a f f i d a v i t .  According t o  Ohio l a w  (5122.1411, a mandatory 
f u l l  hear ing  must be he ld  between t h e  t h i r t i e t h  and f o r t y - f i f t h  day a f t e r  
t h e  respondent i s  f i r s t  i n v o l u n t a r i l y  de t a ined ;  however, upon completion 
of  a probable  cause hea r ing  t h a t  r e s u l t e d  i n  a f ind ing  of  probable  cause,  
a respondent may r eques t  a n  expedi ted  hear ing  w i t h i n  t e n  days from t h e  
Probable  Cause hear ing.  As a ma t t e r  of p r a c t i c e ,  f u l l  hea r ings  a r e  
always he ld  w i t h i n  t e n  days from t h e  probable cause hea r ing ,  whether o r  
n o t  t h e  respondent o r  counsel  has  requested an  expedi ted  f u l l  hear ing.  

A t  full hea r ings ,  a n  a t t o r n e y  des igna ted  by t h e  Ohio Attorney 
Genera l ' s  o f f i c e  r ep resen t s  t h e  S t a t e  and has  t h e  burden of  showing t h a t  
t h e  respondent i s  mental ly  ill and s u b j e c t  t o  h o s p i t a l i z a t i o n  by clear 
and convincing evidence. Fu r the r ,  t h e  s ta te ' s  a t t o r n e y ,  i n  accordance 
wi th  l a w ,  must o f f e r  evidence of d i agnos i s ,  prognosis ,  record  of 
t rea tment ,  i f  any, and less restr ic t ive t reatment  p lans ,  i f  any. 

The f u l l  hear ings  t h a t  w e  observed i n  Columbus were a l l  
conducted i n  accordance wi th  due process  of law and t h e  Rules of  C i v i l  
Procedure,  a f fo rd ing  the  respondent i n  those hear ings  a l l  s t a t u t o r y  and 
c o n s t i t u t i o n a l  r i g h t s .  
t h e  respondent of h i s  OT h e r  r i g h t s ,  inc luding  the r i g h t  t o  apply f o r  
vo luntary  admission t o  the  h o s p i t a l  a t  any t i m e .  Though these  
explana t ions  of r i g h t s  were made f o r t h r i g h t l y  and c l e a r l y  by t h e  
r e f e r e e s ,  t he  r ap id  speed of  d e l i v e r y ,  formal tone ,  u se  of  l e g a l  words 
and pnrases  (e.g., t h e  word "expungement"), and the  l a c k  of an  
oppor tuni ty  f o r  a response by t h e  respondent ,  might have minimized t h e  
e f f e c t i v e n e s s  of t hese  communications. 
t h e  hear ing  proceeded t o  opening remarks by t h e  s ta te 's  a t t o r n e y  and 

Hearings began wi th  t h e  r e f e r e e ' s  exp lana t ion  t o  

From the  explana t ion  of r i g h t s ,  
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counsel f o r  t h e  respondent ,  t o  t h e  testimony and cross-examination o f  t h e  
c o u r t  and independent examiners,  t h e  testimony and cross-examination of 
o t h e r  wi tnesses  including t h e  a f f i a n t ,  f r i e n d s ,  and r e l a t i v e s  of t h e  
respondent ,  and f i n a l l y ,  t o  c l o s i n g  remarks by both parties.  

A respondent was p resen t  a t  a l l  f u l l  hea r ings  w e  observed. 
Testimony by t h e  respondent  was in f r equen t ,  a l though t h e  counsel  f o r  t h e  
respondent  t y p i c a l l y  asked t h e  respondent i f  he  o r  she  wished t o  make a 
s ta tement  t o  t h e  Court. Our observa t ions  d i d  no t  sugges t  t h a t  
respondents  w e r e  unduly a f f e c t e d  by medicat ion a t  t h e  t i m e  of t h e  hea r ing .  

During hea r ings ,  the  a t t o r n e y s  f o r  respondents  seemed f a m i l i a r  
with t h e  f a c t s  of t he  case and a c t e d ,  from t h e  p o i n t  of view of an  
observer  of t he  hea r ings ,  a s  advocates  f o r  t he  respondent .  A s  a matter 
o f  p r a c t i c e  i n  Columbus, t h e  p a r t i e s  s t i p u l a t e d  t o  t h e  examiners '  
q u a l i f i c a t i o n s ,  a l though cross-examinat ion occurred as a matter o f  course .  

D e  t e rmina t  i on  of P l  acement and Treatment 

The Ohia l a w  mandates t h a t  t he  Probate  Court should concern 
i t s e l f  a t  hea r ings  no t  only wi th  matters bea r ing  on t h e  ques t ion  o f  
whether o r  no t  t o  commit a person t o  a h o s p i t a l ,  b u t  a l s o  wi th  matters o f  
p l a c e  and type of t reatment .  For t h e  most p a r t ,  t h e  l a t t e r  
cons ide ra t ions  ase important  on ly  i f  a respondent  i s  determined t o  be a 
proper  s u b j e c t  f o r  involuntary  admission. As a matter of  p r a c t i c e ,  
however, informat.ion about  treatment i s  presented  concur ren t ly  wi th  
evidence bear ing  on t h e  ques t ion  of commitment E%. 

Ohio l a w  p l aces  t h e  burden on the  s ta te 's  a t t o r n e y  t o  "o f fe r  
evidence of t h e  d i agnos i s ,  prognosis ,  record  o f  t rea tement ,  i f  any,  and 
less r e s t r i c t i v e  t reatment  plans." In  determining t h e  s e t t i n g  and type 
o f  t rea tment ,  the: c o u r t  

s h a l l  cons ider  t h e  d i agnos i s ,  p rognos is ,  and 
p ro jec t ed  t reatment  p l an  f o r  t he  respondent  and 
o r d e r  t h e  implementation of t h e  least r e s t r i c t i v e  
a l t e r n a t i v e  and c o n s i s t e n t  w i th  the  t rea tment  
goalls (5122.15). 

ne c o u r t  may o r d e r  t h e  respondent  t o  a h o s p i t a l  opera ted  by t h e  
Department o f  Mental Health o r  t o  a p r i v a t e  f a c i l i t y ,  a community =en ta l  
h e a l t h  c e n t e r ,  o r  "any o t h e r  s u i t a b l e  f a c i l t y  o r  person c o n s i s t e n t  wi th  
t h e  d i agnos i s ,  prognosis ,  and t reatment  needs of  t h e  respondent." 
However, t h e  o rde r  f o r  placement and treatment t o  any s e t t i n g  o t h e r  t han  
a pub l i c  h o s p i t a l  i s  "conditioned on t h e  r e c e i p t  by t h e  Court o f  ev idence  
o f  a v a i l a b l e  space i n  t h e  community mental  h e a l t h  c l i n i c a l  f a c i l i t y  o r  
i n p a t i e n t  u n i t  adminis te red  by a community mental  h e a l t h  cen te r "  
(5122.15). 

I n  p r a c t i c e ,  op t ions  and de termina t ions  of placement and 
t rea tment  by t h e  Probate  Court i n  Columbus are seve re ly  l imi t ed .  I n  a l l  
b u t  r a r e  cases, t h e  de te rmina t ion  i s  simply whether o r  no t  t o  commit t h e  
respondent t o  c e n t r a l  Ohio P s y c h i a t r i c  Hosp i t a l ,  o r  a p r i v a t e  f a c i l i t y  
b u t  on ly  upon r e c e i p t  of a "bed le t ter"  c e r t i f y i n g  t h e  w i l l i n g n e s s  o f  a 
p r i v a t e  f a c i l i t y  t o  receive the  respondent .  

80 



The ques t ion  of a less  r e s t r i c t i v e  a l t e r n a t i v e  t o  Cent ra l  Ohio 
P s y c h i a t r i c  Hospi ta l  was r a i s e d  a t  every hear ing  w e  observed,  bu t  i t  was 
done so i n  a p r o  forma manner wi th  l i t t l e  appearance of t hough t fu l ,  
c a r e f u l  cons ide ra t ion  of  p e c i f i c  a l t e r n a t i v e s  r e l e v a n t  t o  the  p a r t i c u l a r  
case .  Most o f t e n ,  t h e  i s s u e  a r o s e  i n  response t o  ques t ions  t o  t h e  
examiner by the  s t a t e ' s  a t t o r n e y  o r  the  respondent ' s  counsel .  Examiners 
were asked whether less r e s t r i c t i v e  a l t e r n a t i v e s  had i n  f a c t  been 
cons idered  f o r  t h e  respondent ,  and whether or no t  such a l t e r n a t i v e s  were 
appropr i a t e .  I n  t h e  hear ings  t h a t  w e  observed, t h e  c o u r t  examiners 
t y p i c a l l y  responded t o  such ques t ions  by s t a t i n g  t h a t  less r e s t r i c t i v e  
a l t e r n a t i v e s  had been cons idered ,  and t h a t  o u t p a t i e n t  c a r e  was 
inappropr i a t e ,  wi thout  providing d e t a i l s  about  t h e  s p e c i f i c  a l t e r n a t i v e s  
t h a t  may have been examined o r  t h e  reasons t h a t  they were ru l ed  ou t  a s  
i nappropr i a t e .  Seemingly, the  reasoning i n  testimony does n o t  flow from 
an  a n a l y s i s  of  e x i s t i n g  a l t e r n a t i v e s .  

I n  defense  of  t h e  a t tempts  of r e f e r e e s ,  a t t o r n e y s ,  and examiners 
i n  t h e i r  a t tempts  t o  fol low the  i n t e n t  of Ohio l a w  i n  determining 
placement and t rea tment ,  i t  should be noted t h a t  w e  were t o l d  r epea ted ly  
t h a t  once a respondent has  passed through the  procedural  n e t s  and 
proceeded t o  a f u l l  hear ing ,  t he re  i s  no midd le  ground f o r  t rea tment  i n  
Columbus between h o s p i t a l i z a t i o n  and release. 
h e a l t h  communities i n  Columbus acknowledge t h a t  t h e  less r e s t r i c t i v e  
treatment a l t e r n a t i v e  i s  a t t r a c t i v e  i n  concept ,  bu t  t h a t  i t  i s  extremely 
d i f f i c u l t  t o  implement i n  p r a c t i c e .  
f a c i l i t i e s  e x i s t  t o  meet the  needs of the  s e r i o u s l y  ill i n  Columbus, and 
those  t h a t  do e x i s t  seem t o  be providing s e r v i c e s  a t  capac i ty  and are 
extremely r e l u c t a n t  (and have, appa ren t ly ,  r e fused )  t o  r ece ive  p a t i e n t s  
upon court-order .  

The l e g a l  and mental  

Too few community-based o u t p a t i e n t  

C. THE ROLES OF THE REFEREE, STATE'S ATTORNEY, AND WITNESSES 

The Referee 

Ohio l a w  mandates t h a t  f u l l  hea r ings  be  conducted by a judge of  
a probate  c o u r t  o r  a n  a t t o r n e y  des igna ted  by a judge of  a probate  c o u r t  
t o  a c t  as a r e f e r e e  (5122.15). I n  Columbus, r e f e r e e s  a r e  appointed t o  
p re s ide  a t  a l l  probable cause,  f u l l ,  and cont inued commitment review 
hear ings .  
Probate  Court Judge. Only i n  rare cases (e.g., those involv ing  p u b l i c  
cont roversy) ,  does t h e  Probate  Court Judge hear c i v i l  commitment cases. 

Referees  are s e l e c t e d  and appointed by t h e  F rank l in  County 

Five r e f e r e e s ,  r o t a t i n g  on a weekly b a s i s ,  h e a r  c i v i l  commitment 
cases i n  Columbus. A l l  f i v e  are a t to rneys  i n  p r i v a t e  p r a c t i c e .  A l l  f i v e  
have had p r i o r  experience i n  t h e  mental  h e a l t h  system a s  law s t u d e n t s  o r  
were active i n  t h e  d r a f t i n g  of  mental  h e a l t h  l e g i s l a t i o n  i n  Ohio. Three 
a d d i t i o n a l  r e f e r e e s  i n  Frankl in  County, who do no t  hea r  involuntary  c i v i l  
commitment cases, are fu l l - t ime employees of  t h e  Probate  Court ,  bu t  may 
only  be  involved i n  t h e  commitment process  a t  the  t i m e  of t h e  f i l i n g  of  
a n  a f f i d a v i t ,  as discussed  i n  prev ious  chapters .  
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During hearings, the referees in Columbus take the role of a 
neutral trier of facts and largely depend on the counsel for the 
respondent and the state's attorney to establish the basis for and 
against involuntary civil commitment. Aside from the explanation of 
rights to the respondent at the opening of the hearing, the referee 
seldom directs questions or makes comments to the respondent. For the 
most part, he allows the counsel for the respondent and the state's 
attorney (a hospital social worker during probable cause hearings) to 
conduct their cases. Typically, he does not take an active role except 
to ask for clarification, rule on objections to the admissibility of 
certain evidence, and keep the proceedings moving expeditiously by asking 
attorneys to limi.t the testimony of witnesses, for example. 

The State's 4,ttorney 

As noted in the previous chapter, the official who makes the 
presentation of the State's case that the respondent is mentally ill and 
subject to involuntary commitment depends upon whether or not the hearing 
is for probable cause or a full hearing. In probable cause hearings, a 
person designated, by the hospital presents the case for hospitalization 
(5122.06). In Columbus, a social worker designated by the hospital 
presents the State's case. At full hearings, an attorney appointed by 
the Attorney General presents the case for involuntary commitment 
(5122.15). 

In Columbus, two attorneys, appointed by the Attorney General's 
office, represent the interest of the State in presenting the case for 
hospitalization of the respondent. Apparently, no formal qualifications 
are required for state's attorneys in civil commitment cases. 
state's attorneys are paid on an hourly basis and, in effect, are the 
lowest paid individuals employed during full hearings, according to one 
state's attorney. 

The 

On the basis of our observations of hearings and our interviews 
with attorneys and mental health personnel, the state's attorneys seldom, 
if ever, assume the role of zealous prosecutors. Instead, state's 
attorneys tend to present the evidence in a neutral fashion, almost 
totally relying on the testimonies of the affiant and court examiner. 
Evidence of less restrictive treatment plans, beyond that presented in 
the testimonies of the court examiner and independent examiner is only 
infrequently offered by the state's attorney. 
practitioner was of the opinion that the state's attorney's presentation 
of the case for hospitalization was seldom as active as that presented by 
the counsel for the respondent against compulsory hospitalization, 
thereby lending a lopsided aspect to the adversarial proceedings. 
opinion was, however, not supported by our, admittedly limited, 
observations of ful l  hearings. The hearings that we observed were 
re lat ive 1 y we 1 1 b a 1 anced . 

One mental health 

This 

W i tne s se s 

The right to the presentation of evidence and examination of 
witnesses during a civil commitment hearing has both constitutional and 
statutory bases in Ohio. In the hearings that we observed in Columbus, 
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witnesses  were formally c a l l e d ,  examined, and cross-examined a s  i n  any 
o t h e r  j u d i c i a l  proceeding. The most important  wi tnesses  were t h e  c o u r t  
and independent examiners. 

p s y c h i a t r i s t s  appointed by t h e  Probate  Court t o  s e rve  a s  c o u r t  
examiners and independent examiners a r e  ass igned  on a non-rotat ing b a s i s  
t o  cases scheduled f o r  hear ing  on s p e c i f i c  da t e s .  According t o  t h e  
opin ions  of  those  w e  interviewed and our observa t ions  of  hea r ings ,  t h e  
c o u r t  appointed examiners, a s  a group, a r e  competent,  thorough, and 
consc ien t ious  both i n  t h e i r  examination of  respondents  and t h e i r  
t e s t imon ies  dur ing  j u d i c i a l  hear ings .  Apparently,  court-appointed 
examiners are accustomed t o  a d v e r s a r i a l  proceedings and q u i t e  f a m i l i a r  
with t h e  involuntary  c i v i l  commitment process.  

S imi la r  p r a i s e  was n o t  given by a t t o r n e y s  and r e f e r e e s  t o  
t r e a t i n g  h o s p i t a l  phys ic ians  sometimes c a l l e d  t o  t e s t i f y  a t  hear ings .  
According t o  t h e i r  c r i t i c s ,  t hese  physicians a r e  un fami l i a r  with t h e  
c i v i l  commitment proceedings and seem t o  have a d i s t i n c t  d i s l i k e  f o r  
testimony i n  such proceedings,  c la iming t h a t  they do n o t  cons ider  
courtroom testimony as an  appropr i a t e  r o l e  of  t h e i r  p rofess ion .  In t h e i r  
defense ,  i t  can be pointed o u t  t h a t  testimony in t roduces  a s i g n i f i c a n t  
d i s r u p t i o n  i n  t h e i r  day, s i g n i f i c a n t l y  reduces t h e  amount of  t i m e  they 
can spend wi th  p a t i e n t s ,  and can badly harm a the rapeu t i c  r e l a t i o n s h i p  
wi th  t h e i r  p a t i e n t s .  Hospi ta l  physicians a r e  t y p i c a l l y  c a l l e d  only i n  
c l o s e  cases  where t h e r e  might be s i g n i f i c a n t  disagreements  between t h e  
c o u r t  examiner and t h e  independent examiner. No p r i v i l e g e  a t t a c h e s  t o  
t h e  testimony of t he  h o s p i t a l  phys ic ian  un le s s  t he  respondent i s  a 
voluntary  p a t i e n t  who reques ted  t o  be discharged and a g a i n s t  whom t h e  
h o s p i t a l  subsequent ly  f i l e d  a n  a f f i d a v i t  f o r  involuntary  c i v i l  
commitment. 
regard ing  information he obta ined  dur ing  the  respondent 's  vo luntary  
h o s p i t a l i z a t i o n .  That i s ,  testimony is  r e s t r i c t e d  t o  information 
ga thered  by the  phys ic ian  a f t e r  the  a f f i d a v i t  f o r  involuntary  c i v i l  
commitment i s  f i l e d  by t h e  h o s p i t a l .  

I n  t h e  l a t t e r  case, t h e  h o s p i t a l  phys ic ian  may n o t  t e s t i f y  

The l i t e r a t u r e  of mental h e a l t h  and the  l a w  i s  r e p l e t e  wi th  
commentaries desc r ib ing  t h e  in f luence  of p s y c h i a t r i c  and psychological  
op in ion  on t h e  p re sen ta t ion  of  a case by a t t o r n e y s  and t h e  dec i s ions  made 
by t h e  t r ie rs  of  f a c t .  
a t t o r n e y s  w e  interviewed i n  Columbus openly acknowledged t h e i r  heavy 
r e l i a n c e  on t h e  judgment and testimony of  examiners (one a t t o r n e y  
es t imated  t h a t  99% of h i s  case  r e l i e d  on the  examiner),  r e f e r e e s  
expressed t h e  opin ion  t h a t  they were not  unduly swayed by t h e  examiners. 

While t h e  s ta te ' s  a t t o r n e y s  and respondent 

For t h e  most p a r t ,  according t o  the  opin ions  of those w e  
interviewed and our  observa t ions  of  hea r ings ,  t h e  c o u r t  examiner and 
independent examiner t y p i c a l l y  agree  i n  t h e i r  d iagnoses ,  bu t  tend t o  
d i s a g r e e  i n  t h e i r  prognoses and recommendations f o r  o u t p a t i e n t  ve r sus  
i n p a t i e n t  care f o r  t h e  respondent.  

The independent examiner i s  sh ie lded  by t h e  doc tor -pa t ien t  
p r i v i l e g e  and cannot be compelled t o  t e s t i f y .  
however, i s  considered t h e  informant t o  t h e  Probate  Court and no 
p r i v i l e g e  is a t t ached  t o  h i s  testimony. 

The c o u r t  examiner, 
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Finally, respondents are present at hearings in most cases, 
though they testify in their own behalf infrequently, and even more 
infrequently at the request of counsel. In approximately one out of ten 
cases is the respondent not present at the hearings. Respondents who are 
not present at hearings typically either refuse to appear or are 
bedridden. According to one respondent's attorney, respondents are no 
more likely to be involuntarily committed if they are not present at the 
hearing . 
D. CONCLUSIONS AM> RECOMMENDATIONS 

The provision of court hearings conducted in accordance with due 
process of law and the Rules of Civil Procedure is a very significant 
feature of the Columbus civil commitment system. The actors in the 
system appear to function fairly, effectively, and efficiently within 
that system. In our opinion, the Probate Court deserves praise for 
erecting in practice the procedural and substantive safeguards in Ohio 
law to protect respondents during hearings. If the system has 
significant deficiencies, they are due to emphasis of safeguards fo r  the 
respondent to the detriment of economy and efficiency. 
recommendations for improvements are aimed at balancing the interest of 
the respondent in adequate judicial review and the interest of efficiency 
and economy. 

Most of our 

The Probable Cause Hearinq 

The vast majority of those we interviewed in Columbus felt that 
the practice in Franklin County of providing automatic probable cause 
hearings to all respondents in involuntary civil commitment proceedings 
did not sufficiently serve the liberty interests of respondents to 
outweigh the interests of efficiency and economy. With a change in the 
timing of the fu l l  hearing, a strengthening of the prescreening 
procedures, a meaningful investigation and review of the affidavit, and 
an allowance for the expungement of records upon dismissal of the case at 
full hearing, the automatic conduct of a probable cause hearing in every 
commitment case is unwarranted. 

RECOMMENDATION: THE PRACTICE OF PROVIDING AUTOMATIC 
PROBABLE CAUSE HEARINGS IN FRANKLIN COUNTY SHOULD BE 
ELIMINATED. 

This recommendation, arguably, takes from the respondent an 
opportunity to promptly test the allegations of the affidavit and 
eliminates a safeguard against improper compulsory hospitalization. 
Obviously, a replacement for this safeguard and the strengthening of 
other protections would make this recommendation more palatable. 
following two recommendations and the discussion following them speak to 
this point. 

The 

RECOMMENDATION: FULL HEARINGS IN INVOLUNTARY CIVIL 
COMMITMENT PROCEEDINGS IN FRANKLIN COUNTY SHOULD 3E 
HELD WITHIN FIVE DAYS OF THE FILING OF AN AFFIDAVIT. 
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RECOMMENDATION: PROCEDURES FOR PRESCREENING AND DIVERSION 
BY THE COMMUNITY MENTAL HEALTH CENTERS, I N V E S T I G A T I O N  
OF THE A F F I D A V I T ,  REVIEW BY, AND THE EX PARTE 
DETEFGYINATION OF PROBABLE CAUSE BY THE REFEREE SHOULD 
BE ENHANCED AND STRENGTHENED. 

In  making t h e  recommendation t o  postpone the  j u d i c i a l  review the 
v a l i d i t y  of  compulsory h o s p i t a l i z a t i o n ,  even from t h r e e  days t o  f i v e  
days ,  w e  acknowledge t h a t  t he  arguments f o r  these  recommendations may be 
d i f f i c u l t  t o  swallow. 
e f f i c i e n c y ,  and expediency above l i b e r t y .  
however a r b i t r a r i l y ,  t h e  dep r iva t ion  of l i b e r t y  t h a t  can be j u s t i f i e d  
wi thout  a j u d i c i a l  review, i t  i s  d i f f i c u l t  t o  r e t r e a t  from t h a t  s t and  i n  
making t h e  above recommendations. We openly acknowledge t h i s  p o t e n t i a l  
dilemna. We no te ,  however, t h a t  t h e  provis ion  of a f u l l  hea r ing  f i v e  
days a f t e r  t h e  f i l i n g  of an  a f f i d a v i t ,  a s  recommended, i s  c o n s i s t e n t  with 
procedures i n  o t h e r  j u r i s d i c t i o n s  throughout t he  country.  

I n  t h e  a b s t r a c t ,  few of  us  would p l a c e  economy, 
Once w e  have set  i n  our  minds, 

With t h e  e l imina t ion  of an  automatic  probable  cause  hear ing  
w i t h i n  t h r e e  days and the  provis ion  of a full hea r ing  w i t h i n  f i v e ,  are 
t h e r e  compensating f a c t o r s  t h a t  may j u s t i f y  t h e  a d d i t i o n a l  two days of  
involuntary  h o s p i t a l i z a t i o n ?  The s t rengthening  of  t he  pre-hearing 
screening  and review, one could a rgue ,  c a s t s  a f i n e r  n e t  through which 
few cases of improper d e t e n t i o n  and h o s p i t a l i z a t i o n  pass. 
ma jo r i ty  of involuntary  c i v i l  commitment cases t h a t  are i n i t i a t e d  wi th  a 
c o n t a c t  wi th  t h e  probate  c o u r t  a r e  screened and d i v e r t e d  by the  
prescreening  process  t o  community placements. Fu r the r ,  assuming a 
c a r e f u l  s c r u t i n y  of t h e  a f f i d a v i t  by the deputy c l e r k  a t  the t i m e  of 
f i l i n g ,  and a thorough = p a r t e  review and de termina t ion  o f  probable  
cause by t h e  "in-house" r e f e r e e ,  another  check of the  v a l i d i t y  of  
compulsory h o s p i t a l i z a t i o n  i s  provided. F i n a l l y ,  t h e  a d d i t i o n a l  two days 
before  a hear ing  is he ld  may enable  the  counsel  f o r  the  respondent  t o  
b e t t e r  prepare  f o r  t h e  case, thereby reducing the  chances of  commitment 
a t  t h e  f ive-day  hear ing.  

The g r e a t  

The e l imina t ion  of t h e  automatic  p rov i s ion  of  probable  cause  
hea r ings  i n  Frankl in  County may be somewhat problematic  due t o  t h e  
reasoning upon which t h e  procedure i s  based. 
competent counsel  would always r eques t  a probable  cause hea r ing  i f  
permi t ted  by s t a t u t e .  How then can t h e  c o u r t  cease providing automatic  
probable  cause  hear ings  and d iscourage  a t t o r n e y s ,  who a r e  w e l l  aware of  
t h e  assumptions upon which t h e  automatic provis ion  i s  based, from always 
r eques t ing  probable cause hea r ings?  To avoid the  assumption of 
negl igence  by counsel  when a probable  cause hea r ing  i s  no t  reques ted ,  i t  
might be suggested t h a t  counsel  t ake  pa ins  i n  exp la in ing  t o  respondents  
t h e i r  r i g h t  t o  a probable  cause hear ing  upon reques t .  I f  i n  t h e  judgment 
of t h e  counsel ,  t he  respondent does not  wish t o  pursue t h i s  r i g h t  and t h e  
a t t o r n e y  cons iders  t h a t  t h e  prel iminary hea r ing  would provide few 
b e n e f i t s  t o  t h e  respondent 's  case, counsel  need n o t  r eques t  a hear ing .  
F a i l u r e  t o  r eques t  a probable  cause hear ing  would be considered neg l igen t  
on ly  i f  t h e  respondent ' s  a t to rney  d i d  no t  f u l l y  e x p l a i n  the  r i g h t  t o  such 
a hear ing  t o  t h e  respondent ,  o r  f a i l e d  t o  r eques t  such a hea r ing  upon t h e  

It is assumed t h a t  

-express  wi shes  of the respondent.  
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The f i n a l  cons ide ra t ion  i n  t h i s  concluding s e c t i o n  concerns t h e  
expungement of  records  of  i nvo lun ta ry  c i v i l  commitment proceedings.  
d i scussed  e a r l i e r ,  i t  i s  s tandard  p r a c t i c e  f o r  t he  Court t o  o rde r  t h e  
expungement of  a l l  r eco rds  fol lowing t h e  f a i l u r e  t o  f i n d  probable  cause ;  
y e t ,  once a f u l l  hear ing  is  i n i t i a t e d ,  t h e  c o u r t  w i l l  no t  o r d e r  t h e  
expungement of  records  even i f  the  respondent i s  dismissed a t  t h e  
hear ing .  
appa ren t ly  based i s  t h a t  i f  t h e  evidence is i n s u f f i c i e n t  f o r  a f i n d i n g  of  
probable  cause ,  t h e  expungement of  records  i s  j u s t i f i e d ;  however, i f  t h e  
evidence i s  s u f f i c i e n t  f o r  such a f ind ing ,  bu t  n o t  q u i t e  " c l e a r  and 
convincing,"  t h e  Court cons ide r s  t h i s  middle ground between probable  
cause and "clear and convincing" evidence t o  j u s t i f y  main ta in ing  t h e  
records .  

AS 

The reasoning upon which t h i s  r e s t r i c t i o n  of  expungement i s  

RECOMMENDATION: THE EXPUNGEMENT OF ALL RECORDS OF 
INVOLUNTARY CIVIL COMMITMENT PROCEEDINGS SHOULD BE 
MADE POSSIBLE, UPON ORDER OF THE COURT, WHEN A 
RESPONDENT I S  DISCHARGED AT A FULL HEARING. 

This  recommendation i s  n o t  based i n  any knowledge of compelling 
s ta te  i n t e r e s t s  i n  main ta in ing  r eco rds  of involuntary  c i v i l  commitment 
hea r ings ,  o r  sugges t ions  f o r  gu ide l ines  f o r  t h e  c o u r t  i n  o rde r ing  
expungement of  records .  It i s  o f f e r e d ,  s imply,  t o  l i f t  a n  impediment t o  
t h e  e l i m i n a t i o n  of t h e  conduct of automatic  probable  cause  hea r ing .  

The F u l l  Hearinq 

The t ime l ines s ,  a d v e r s a r i a l  na tu re ,  and s t r i c t  adherence t o  due 
process  of l a w  and the  Rules of  C i v i l  Procedure are very  s t r o n g  f e a t u r e s  
of t h e  l a w  and p r a c t i c e  of t h e  involuntary  c i v i l  commitment i n  Columbus. 
The use  o f  r u l e s  of evidence i n  c i v i l  procedure ensure  t h a t  t h e  hea r ings  
w i l l  b e  h e l d  in an  orderly  fashion and that  the  r i g h t s  o f  respondents  
w i l l  be  c a r e f u l l y  pro tec ted .  The cons ide ra t ions  f o r  improvements of t h e  
n a t u r e  and conduct of f u l l  hea r ings  i n  Columbus suggested below should 
no t  d e t r a c t  from our  judgment t h a t  t h e  manner i n  which hea r ings  are 
conducted i n  Columbus i s  exemplary. 

RECOMMENDATION: THE PROBATE COURT SHOULD SEEK FUNDS TO 
RENOVATE THE COURTROOM I N  CENTRAL OHIO PSYCHIATRIC 
HOSPITAL. 

A 1  though t h e  basement courtroom i n  Cent ra l  Ohio P s y c h i a t r i c  
Hospi ta l  meets t h e  s t a t u t o r y  requirements  f o r  a phys ica l  s e t t i n g  n o t  
l i k e l y  t o  have a harmful e f f e c t  on respondents  (5122.1411, t h e  s e t t i n g ,  
i n  ou r  judgment, i s  s t a r k ,  uncomfortable,  and almost "Kafkaesque." I n  
our  view, much could  be done t o  renovate  and env igora t e  t h e  p r e s e n t  
s e t t i n g  f o r  hea r ings  wi thout  a n  i n o r d i n a t e  o u t l a y  of r e sources  o r  a move 
t o  another  s e t t i n g .  The c a r e f u l  and o r d e r l y  f a sh ion  i n  which t h e  
hea r ings  are conducted i n  Columbus seemed incongruent  w i th  t h e  s e t t i n g  i n  
which they were conducted. 

RECOMXENDATION: REFELPEES ARE ENCOURAGED TO BE CONTINUALLY 
VIGILANT ABOUT MAINTAINING COURTROOM DECORUM. 
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Because of the sensitivity of the involuntary civil commitment 
proceedings, the respondent's alleged mental health condition, and the 
concern of friends and relatives who may be present at hearings, special 
care should always be taken to give the impression that each and every 
case is the most important one to the Court, instead of just one of a 
long series of proceedings. 
construed as an admonishment aimed at the referees, attorneys, and the 
bailiffs in Columbus. To the contrary, we observed during hearings that 
special care is taken to ensure that the courtroom environment was quiet 
and orderly and that careful attention is given to witnesses as they 
testify. However, we did observe joking and conversations of a personal 
nature between referees, attorneys, examiners, and other courtroom 
employees in the time between hearings, while witnesses, friends, 
relatives of the respondent, and the respondent had not yet left the 
courtroom. While we do not consider this a serious departure from 
courtroom order and decorum, the referees should be sensitive to the fact 
that such joking and discussions may appear to make light of the 
seriousness of the proceedings. 

The above recommendation should not be 

RECOMMENDATION: THE PROBATE COURT SHOULD ENCOURAGE A CLOSE 
TRACKING OF STATUTORY CRITERIA AND REQUIREMENTS DURING 
THE HEARINGS. 

Although many of those we interviewed in Columbus complained of 
the vagueness and broadness of the definitions and elements of criteria 
for commitment set forth in Section 5122.01 of the Ohio Revised Code, 
these complaints did not seem to surface at the hearings. For example, - -  
we did not observe questioning about "substantial and immediate" physical 
danger or "Brave and imminent risk to substantial rights," nor did we 
hear questions directed at whether or not the alleged actions of the 
respondent were due to his or her mental illness. Without the hearings 
becoming semantic arguments, a closer tracking of statutory requirements 
would provide additional safeguards for the respondent and lend greater 
meaning to the hearings, in our opinion. 

The practice in alumbus of examining and determining 
appropriate placement and treatment of a respondent, upon the finding 
that he or she is subject to involuntary commitment, falls far short of 
the best intentions of Ohio law. Two considerations, however, should be 
noted in defense of the Columbus system in this regard. First, our 
criticism is focused on the determinations about placement and treatment 
options available to the Court made during the judicial hearings. 
already noted in previous chapters, the system is laudable in its 
screening and diverting respondents to less restrictive alternatives 
before they ever get t o  a hearing. Second, there are reasons to believe 
that alternatives to Central Ohio Psychiatric Hospital do not, in fact, 
exist in Columbus in sufficient numbers. The Probate Court should not be 
made to shoulder the blame for the absence of less restrictive 
alternatives available to respondents in Columbus. 
below address considerations that concern problems beyond those that can 
be solved solely by the Probate Court. 

As 

The recommendations 



RECOMMENDATION: THE PROBATE COURT, I N  COLLABORATION WITH 
THE COMPlUNITY PlENTAL HEALTH SYSTEM I N  COLulyBUS, SHOULD 
DEVELOP AND KEEP CURRENT INFORMATION ABOUT PROGRAMS I N  
THE COWLUNITY THAT MIGHT BE APPROPRIATE AND AVAILABLE 
AS LESS RESTRICTIVE ALTERNATIVES TO INVOLUNTARY 

RESP0NDE:NT'S COUNSEL AM) THE PROBATE COURT TO BE 
FAMILIAR. WITH THIS INFORiiTION AND USE I T  TO IDENTIFY 

APPROPRIATE AND AVAILABLE FOR RESPONDENTS. 

COMMITNENT. I T  SHOULD BE THE RESPONSIBILITY OF THE 

THE LEAST RESTRICTIVE TREATMENT OPTION THAT I S  

The interviewees in Columbus were consistent in lamenting the 
lack of treatment and care facilities as alternatives to hospitals, 
jails, and release to the community. 
heard statements such as these concerning the absence of less restrictive 
alternatives, though the concept is universally embraced. But, patient 
advocates, including ex-patients, are quick to respond to these 
statements with charges that no one has really looked too hard f o r  
alternatives.. These advocates say, in essence, that there exists a myth 
about the absence of less restrictive alternatives. In making the above 
recommendation, we urge the Probate Court to examine this myth. Ideally, 
the court and the parties in a hearing should have before them a current 
list of facilities in @Lumbus to which commitment =be ordered. This 
list should provide a description of the type of facility, its capacity 
for care and treatment, admission policies and costs, staff capabilities, 
the name of its director, and its location. A liaison to any facility, 
even only contemplating the acceptance of court-ordered patients, might 
be established by efforts of the Ohio Department of Mental Health or the 
Probate Court. 

Throughout the country, we have 

The fact that no person or agency in Columbus in practice 
appears to assume responsibility f o r  developing and mainting current 
information f o r  use by the Probate Court about community mental health 
programs that might function as alternatives to compulsory 
hospitalization is a weakness of the system. 
expect the state's attorney or the respondent's counsel to be very 
familiar with such alternatives. But, information about community 
programs could be developed and maintained by the Probate Court and made 
available to attorneys €or use in the preparation of their cases and 
during hearings. Mental health personnel and agencies actively involved 
with the delivery of social services in Columbus should be called upon to 
assist in identifying community treatment programs making this 
information available to the Probate Court. 

It may seem unrealistic to 

RECOMMMENDATIQN: MORE ATTENTION TO AND CONSIDERATION OF 
TREATMENT PLANS AND LESS RESTRICTIVE TREATMENT 
ALTERNATIVES TO FORCED HOSPITALIZATION SHOULD BE GIVEN 
DURING INVOLueJTARY CIVIL COMMI'MENT HEARINGS I N  
COLUMBUS. 

As noted earlier, the considerations of less restrictive 
alternatives duri,ng hearings seems to be brief and superficial. 
Examiners may simply testify that a respondent is in need of inpatient 
treatment and that no less restrictive alternatives are appropriate o r  
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ava i l ab le .  
s p e c i f i c  t rea tment  a l t e r n a t i v e s  were i n  f a c t  cons idered ,  why these  were 
r e j e c t e d ,  o r  why t h e  respondent i s  gene ra l ly  unsui ted  f o r  a n  o u t p a t i e n t  
t rea tment  program. I f  i n p a t i e n t  t reatment  is d e f i n i t e l y  r e q u i r e d ,  
a t t e n t i o n  should be given t o  whether o r  no t  t h e  t rea tment  p l an  submit ted 
by t h e  h o s p i t a l  s p e c i f i e s  a less res t r ic t ive t rea tment  t h a t  can be 
devised  f o r  t h e  p a t i e n t  w i t h i n  t h e  h o s p i t a l  s e t t i n g .  It i s  c l e a r l y  
d i f f i c u l t  f o r  h o s p i t a l  s t a f f  t o  provide a t rea tment  p lan  t h a t  i s  anyth ing  
more than  t e n t a t i v e  f o r  a p a t i e n t  who has  j u s t  been admit ted f o r  mental  
h e a l t h  t reatment .  Nonetheless,  t h e  Probate  Court i s  encouraged t o  
explore  even t e n t a t i v e  t reatment  p l ans  c o n s i s t e n t  wi th  t h e  b e s t  i n t e n t s  
of  s t a t u t e .  

During t h e  hea r ing ,  testimony should be e l i c i t e d  a s  t o  which 

The Roles of t h e  Referee,  S t a t e ' s  Attorney,  and Witnesses 

A s i g n i f i c a n t  s t r e n g t h  of t he  involuntary  c i v i l  commitment 
system i n  Columbus i s  t h e  conduct of a d v e r s a r i a l  hear ings .  The r o l e s  o f  
t h e  r e f e r e e ,  s tate 's  a t t o r n e y ,  examiners and o t h e r  w i tnes ses  i n  t h e  
proceedings are gene ra l ly  w e l l  executed w i t h i n  t h i s  a d v e r s a r i a l  
framework. Also, from t h e  p o i n t  of view of l e g a l  p r o t e c t i o n s ,  t h e  
respondent ' s  presence a t  hear ings  i n  Columbus i s  a s t r o n g  f e a t u r e .  
Respondents have t h e  oppor tuni ty  t o  hea r  a l l  a l l e g a t i o n s  made about them 
and a r e  a b l e  t o  assist i n  t h e i r  defense t o  t h e  maximum e x t e n t  poss ib l e .  
Addi t iona l ly ,  t h e  r e f e r e e  always i s  a b l e  t o  observe t h e  respondent  and 
need n o t  r e l y  s o l e l y  on t h e  testimony of wi tnesses  and t h e  s ta tements  
from counsel  about  t h e  mental  cond i t ion  of t he  respondent.  On t h e  o t h e r  
hand, i t  can be argued t h a t  respondents  may s u f f e r  emotional and mental  
damage by the , expe r i ence  of  l i s t e n i n g  t o  relatives,  f r i e n d s ,  and d o c t o r s  
t e s t i f y i n g  about them. Famil ies  f e a r  t h a t  respondents '  r e l a t i o n s h i p  wi th  
them w i l l  s u f f e r  as a r e s u l t  of t he  courtroom experience.  Also, as noted 
ear l ier ,  t r e a t i n g  physicians b e l i e v e  t h a t  t h e i r  testimony i n  t h e  presence 
of t h e  respondent can s i g n i f i c a n t l y  i n t e r f e r e  wi th  t h e i r  a b i l i t y  t o  
e s t ab l i s t .  a the rapeu t i c  r e l a t i o n s h i p  with him o r  he r .  On ba lance ,  
however, i t  i s  our  judgment t h a t  t he  presence of t he  respondent a t  
hea r ings ,  given h i s  o r  h e r  counse l ' s  good advice ,  t ends  t o  be a mark i n  
favor  of t h e  Columbus system. 

The assignment of several r e f e r e e s  t o  c i v i l  commitment cases on 
a r o t a t i n g  b a s i s  i s  a l s o  a praiseworthy f e a t u r e  of t h e  c i t y s '  commitment 
system. Our interviews with several of t h e  r e f e r e e s  and our observa t ions  
of  them dur ing  hear ings  revea led  a remarkably competent, consc ien t ious ,  
and fair-minded group of a t to rneys .  
part-t ime j o b  p res id ing  a t  involuntary  c i v i l  commitment proceedings wi th  
thought fu lness ,  i n t e l l i g e n c e ,  and enthusiasm. 

They a l l  appear  t o  approach t h e i r  

me fol lowing recommendation regard ing  t h e  State At torney ' s  
func t ion  i n  hea r ings  i s  made t o  co inc ide  wi th  earlier recommendations €or  
t h e  a b o l i t i o n  of t h e  Probable Cause hear ings .  

RECOMMENDATION: AN ATTORNEY, DESIGNATED BY THE STATE'S 
ATTORNEY, SHOULD REPRESENT THE STATE IN ALL C I V I L  
COMMITMENT PROCEEDINGS. 
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I n  ou r  opinion, given t h e  a d v e r s a r i a l  n a t u r e  of t h e  c i v i l  
commitment proceedings i n  Columbus , a s o c i a l  worker r e p r e s e n t i n g  t h e  case 
f o r  h o s p i t a l i z a t i o n  a t  a probable cause hea r ing  i s  a n  anomaly t h a t  
detracts from the  s t r e n g t h  of t h e  Columbus system--namely, t he  
a d v e r s a r i a l  n a t u r e  of t h e  proceedings.  I n s o f a r  as t h e  s o c i a l  worker 
serves t h e  r o l e  o f  an  e r s a t z  a t t o r n e y ,  both the  appearance and conduct o f  
t h e  hea r ing  are less than a d v e r s a r i a l .  I n  our  opinion,  t h e  aims o f  
economy o r  i n f o n n a l i t y ,  i f  t hose  were t h e  aims of i n s e r t i n g  a s o c i a l  
worker i n t o  t h e  ;proceedings, are b e t t e r  achieved i n  o t h e r  ways. 
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CHAPTER V I 1  

JUDICIAL CONSIDERATIONS AFTER THE HEARING 

The c o u r t s  ' concern f o r  i nd iv idua l s  i n v o l u n t a r i l y  confined t o  
mental  h e a l t h  f a c i l i t i e s  does no t  end with j u d i c i a l  commitment hear ings .  
Except f o r  r eques t s  f o r  t h e  expungment of  a l l  r eco rds  of  t he  proceedings,  
f o r  those  respondents  whose cases  are dismissed a t  the  completion of t he  
j u d i c i a l  hea r ing ,  t h e  c o u r t s '  involvement ceases .  For those respondents  
who a r e  i n v o l u n t a r i l y  committed, however, t h e  c o u r t  cont inues  t o  be 
involved i n  reviewing contes ted  commitments i n  mandatory pe r iod ic  
h e a r i n g s ,  appeal  from a commitment o rde r ,  p e t i t i o n s  f o r  w r i t s  of habeas 
corpus ,  and review of i n s t i t u t i o n a l  p r a c t i c e s ,  e s p e c i a l l y  ques t ions  
concerning p a t i e n t s '  r i g h t s .  This chapter  d i scusses  the  involvement o f  
t h e  F rank l in  County Probate  Court i n  ma t t e r s  a r i s i n g  dur ing  t h e  per iod  of 
i nvo lun ta ry  c i v i l  commitment fol lowing a f u l l  hear ing .  

A. PERIODIC REVIEW HEARINGS 

Most j u r i s d i c t i o n s  r e q u i r e  t h a t  t h e  involuntary  c i v i l  commitment 
of a person be followed by pe r iod ic  admin i s t r a t ive  and j u d i c i a l  reviews 
t o  determine whether cont inued commitment i s  j u s t i f i e d .  According t o  
Ohio l a w ,  a j u d i c i a l  review conducted according t o  t h e  requirements  f o r  a 
f u l l  hear ing  must occur a t  t h e  end of the  f i r s t  n ine ty  days a f t e r  t h e  
o r i g i n a l  commitment d e c i s i o n  (5122.15). Af t e r  t h i s  f i r s t  review hea r ing ,  
review hear ings  must be he ld  a t  least  every two yea r s ,  except  t h a t  upon 
r eques t  a respondent i s  e n t i t l e d  t o  a hea r ing  every  180 days (5122.15). 
Hearings fol lowing an  a p p l i c a t i o n  f o r  continued commitment are mandatory 
and may n o t  be  waived (5122.15(H)). 

A t  least  t e n  days before  t h e  end of t h e  i n i t i a l  90 day 
commitment, t h e  a f f i a n t  o r  t he  head of  t he  h o s p i t a l  must f i l e  a n  
a p p l i c a t i o n  with t h e  Frankl in  County Probate  Court f o r  t h e  respondent ' s  
cont inued commitment (5122.15). The review hea r ings  are t o  be  conducted 
wi th  t h e  same subs t an t ive  and procedural  p r o t e c t i o n s  as those  dur ing  t h e  
i n i t i a l  f u l l  hear ing ,  wi th  t h e  except ion  t h a t  a respondent can be 
committed f o r  a per iod  of 180 days fol lowing a review hea r ing ,  twice t h e  
commitment per iod  permiss ib le  a t  t he  i n i t i a l  f u l l  hear ing .  

Review hear ings  a r e  r e l a t i v e l y  in f r equen t  i n  F rank l in  @unty. 
As discussed  i n  earlier chap te r s ,  e i g h t  o u t  of t e n  respondents  
h o s p i t a l i z e d  by c o u r t  o rde r  are subsequent ly  discharged from t h e  h o s p i t a l  
o r  e lec t  t o  become voluntary  p a t i e n t s  before  a f u l l  hear ing  t akes  place; 
one a d d i t i o a a l  respondent i n  t h i s  group of  t e n  i s  d i v e r t e d  from 
compulsory h o s p i t a l i z a t i o n  by t h e  same rou te s  be fo re  a review hea r ing  
t akes  place.  
commitment has  been sought by means of a formal a f f i d a v i t  remains 
i n v o l u n t a r i l y  h o s p i t a l i z e d  f o r  t h e  i n i t i a l  commitment per iod  of  n i n e t y  
days. As i n f r equen t  as pe r iod ic  review hea r ings  are i n  Frankl in  County , 
they c o n s t i t u t e ,  f o r  all p r a c t i c a l  purposes,  t h e  t o t a l  involvement of  t h e  
Frankl in  County Probate  Court with respondents fol lowing t h e  i n i t i a l  f u l l  
hear ing.  

Thus, only one ou t  of  t e n  persons whose involuntary  c i v i l  
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In  o rde r  t o  seek t h e  cont inued commitment of  a person,  a 
des ignee  of t h e  a t t o r n e y  genera l  must f i l e  a n  a p p l i c a t i o n  f o r  cont inued 
commitment a t  lea.st t e n  days be fo re  the  e x p i r a t i o n  of  t he  commitment 
per iod  ( i .e . ,  the  f irst  n ine ty-day  per iod ,  two-year per iods  t h e r e a f t e r ,  
o r  280 day peri0d.s upon r eques t  of t h e  respondent ) .  
cont inued commitm,ent must inc lude  I t a  w r i t t e n  r e p o r t  con ta in ing  t h e  
d i agnos i s ,  prognosis ,  p a s t  t rea tment ,  a l i s t  of  a l t e r n a t i v e  t rea tment  
s e t t i n g s  and p l ans ,  and i d e n t i f i c a t i o n  of t h e  t rea tment  s e t t i n g  t h a t  i s  
t h e  least  r e s t r i c t i v e  c o n s i s t e n t  wi th  t rea tment  needs" (5122.15(H)). A 
copy of  t h e  a p p l i c a t i o n  and suppor t ing  documents must be provided t o  t h e  
respondent ' s  coun.se1 t h r e e  days be fo re  t h e  review hear ing .  

The a p p l i c a t i o n  f o r  

According t o  t h e  i n d i v i d u a l s  i n  Columbus whom w e  in te rv iewed,  
t h e  p e r i o d i c  review hear ings  t y p i c a l l y  r e s u l t  i n  cont inued commitment. 
I n t e r e s t i n g l y ,  however, w e  were t o l d  by s e v e r a l  mental  h e a l t h  personnel  
t h a t  t h e  Probate  Court i s  r e l u c t a n t  t o  o rde r  t h e  cont inued confinement of 
respondents ,  even though t h i s  appears  t o  be  the  p r e d i c t a b l e  r e s u l t .  

Although w e  were unable  t o  observe review hea r ings  dur ing  our  
s tudy ,  w e  were informed t h a t  they were almost  i d e n t i c a l  t o  t h e  f u l l  
hear ings .  Apparently,  t h e  s t a t u t o r y  requirement  f o r  a w r i t t e n  r e p o r t ,  
con ta in ing  "the d i agnos i s ,  p rognos is ,  p a s t  t rea tment ,  a l i s t  o f  
a l t e r n a t i v e  t rea tment  s e t t i n g s  and p l ans ,  and i d e n t i f i c a t i o n  of  t h e  
t rea tment  s e t t i n g  t h a t  is t h e  least  r e s t r i c t i v e  c o n s i s t e n t  w i th  t rea tment  
needs" t o  be f i l e d  with t h e  Court and made a v a i l a b l e  t o  t h e  respondent ' s  
counse l ,  i s  n o t  s t r i c t l y  complied wi th  as a matter of  p r a c t i c e ,  except  
when t h e  respondent  has  been h o s p i t a l i z e d  i n  Harding Hosp i t a l .  One 
p s y c h i a t r i s t  s t a t e d  t h a t  a l though t h e  c o u r t  does no t  r e q u i r e  a w r i t t e n  
r e p o r t  a t  review hea r ings ,  i t  i s  t h e  po l i cy  of Harding Hosp i t a l  t o  
provide a d e t a i l e d  r e p o r t  a t  such hear ings .  Fu r the r ,  t h e  t r e a t i n g  
phys ic ian  o r  p s y c h i a t r i s t  a t  Harding Hosp i t a l  t y p i c a l l y  t e s t i f i e s  i n  
review hea r ings  involv ing  p a t i e n t s  de ta ined  i n  t h a t  p r i v a t e  facility. 
Reportedly,  testimony by t h e  t r e a t i n g  phys ic ian  o r  p s y c h i a t r i s t  a t  review 
hea r ings  f o r  respondents  h o s p i t a l i z e d  i n  Cent ra l  Ohio P s y c h i a t r i c  
Hosp i t a l  i s  in f r equen t ,  as i t  is  i n  f u l l  hear ings .  

B. APPEAL, HABEAS CORPUS, AND OTHER REMEDIES 

Beyond mandatory j u d i c i a l  review hea r ings ,  t h e  use of  l e g a l  
remedies a g a i n s t  p ro t r ac t ed  involuntary  commitment is  rare i n  Columbus. 
Ohio s t a t u t e  does n o t  d i r e c t l y  provide t h e  r i g h t  t o  a n  appea l  from a 
commitment o r d e r ,  though i t  impl i e s  t h a t  such a r i g h t  exists by r e q u i r i n g  
t h a t  a record  be made of c i v i l  commitment proceedings (5122.15). I n  
practice, appea ls  are extremely in f r equen t .  Attorneys and r e f e r e e s  t o  
whom w e  spoke were g e n e r a l l y  un fami l i a r  w i th  t h e  process  of  a p p e l l a t e  
review. 

Respondents are t y p i c a l l y  n o t  informed of  t h e  p o s s i b i l i t y  o f  a n  
appea l  from t h e  c o m m i t m e n t  o rde r  by counse l ,  e i t h e r  b e f o r e  o r  a f t e r  
hear ings .  As provided i n  t h e  Ohio s t a t u t e s  (5123.601, t h e  Chi0 Legal 
Rights  Service may pursue a p p e l l a t e  review of  cases, b u t  has  done so on ly  
r a r e l y ,  and then  only  i n  cases t h a t  r e p r e s e n t  p o s s i b i l i t i e s  €o r  l e g a l  
reform. 
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The infrequency of appeals in Columbus could be caused by 
several factors. First, appellate review is an extremely time-consuming 
process. 
released from the hospital long before an appellate hearing could take 
place. In the opinions of legal and mental health practitioners, those 
respondents that face protracted involuntary commitment are clearly 
individuals in the most desperate need of in-patient treatment. Further, 
if the respondent's case presents little in the way of legal reform 
issues, and the respondent is discharged prior to the appellate hearing, 
the case may be dismissed for mootness. Another factor that may account 
for the infrequency of appeals is the procedure in Columbus of dismissing 
the counsel for the respondent upon completion of a full hearing. 
referee noted that court appointed attorneys who wish to file an appeal 
of a commitment order would be reassigned to the case. However, none of 
the attorneys to whom we spoke had ever sought appellate review of a 
civil commitment case. In our opinion, there seem to be few incentives 
for attorneys to file notices of appeal given the time-consuming nature 
of the process, the attorneys' unfamiliarity with the appeals process, 
and the standard practice in Columbus of discharging the court appointed 
attorney from his or her responsibilities in cases upon completion of the 
judicial hearing. 
infrequency of appeals filed in Columbus is that few cases represent 
problems or issues to warrant seeking this remedy. 

As discussed throughout this report, most respondents are 

. 

One 

Of course, a further factor that may account for the 

Ohio statutes mandate the right of respondents to petition for a 
writ of habeas corpus (5122.30). 
commitment proceedings has seldom been used in Columbus. 

This legal remedy to contest the civil 

Perhaps the most common and workable option for a respondent to 
seek release from continued commitment is to apply' for voluntary 
hospitalization. According to Ohio law, the opportunity for voluntary 
admission is available to respondents at any time, regardless of the 
length of time the respondent has already been involuntarily 
hospitalized. The hospital must either discharge the respondent after 
his or her request for voluntary admission or file an affidavit with the 
Probate Court to retain the respondent involuntarily. This procedure is 
discussed in detail in Chapter IV. 

C. J U D I C I A L  REVIEW OF INSTITUTIONAL PRACTICES 

Once a respondent makes demands or complains about his care and 
treatment in the hospital, who should intervene on the respondent's 
behalf? Does the court need to take an active role in the institutional 
life of the respondent in order to balance his o r  her rights and those of 
the citizens of Columbus? 

For all practical purposes, the Probate Court's involvement with 
a respondent ends with the order of commitment. Except in the context of 
periodic review hearings, institutional practices rarely come to the , 

attention of the court. The Probate Court apparently places considerable 
discretioa in the hands of the treating physicians, checked by hospital 
advocates and the Ohio Legal Rights Services, who makes their services 
available to patients in Central Ohio Psychiatric Hospital. 
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Statutes; in Ohio provide a respondent a long list of rights that 
can be grouped into four general categories: 
treatment consist:ent with a treatment plan, the right to a humane 
environment, the right to maximum freedom within a least restrictive 
environment, and the right to refuse unwanted treatment (5122.27 ,  
5122.301). The Probate Court does not take an active role in the 
institutional life of an involuntarily committed person to ensure that 
his or her status and care is consistent with these rights. Nany of the 
individuals whom we interviewed in Columbus expressed the sentiment that 
respondents' rights are adequately protected by hospital administrative 
review procedures and regulations that provide a series of informal 
consultations and internal checks of grievances and complaints. No 
periodic progress reports of treatment, as are provided in other 
jurisdictions throughout the country (e.g., Chicago), are required by 
statute or Probate Court. 

the right to receive 

D CONCLUSIONS AND RE COMMENDATIONS 

Mandatory review hearings conducted in accordance with due 
process of law are a positive feature of the Columbus involuntary civil 
commitment system. However, given the rarity of appeals from a 
commitment order, petitions for writs of habeas corpus, and other legal 
remedies, the lack of judicial review and oversight is, arguably, a 
weakness in the system. 

From the standpoint of economy and efficiency, the discharge of 
respondents' attorneys from responsibilities in continued representation 
of cases following the judicial hearing may have considerable merit. 
From the standpoint of protection of the respondents' rights, however, 
this procedure can be critized for, at the least, causing a discontinuity 
in a respondent's legal representation in civil commitment proceedings, 
and, at the worst, placing the respondent at a distinct disadvantage in 
seeking legal remedies for protracted commitment. One solution to the 
problem, of course, is to require that respondents' attorneys remain 
responsible for a respondent's legal representation during the commitment 
period. However, this requirement may prove cumbersome from an 
administrative point of view. Further, in other jurisdictions (e.g., 
parts of North Carolina) where such continued representation is a matter 
of law, compliance is minimal, i.e., counsel never maintain contact with 
their clients after commitment. However, the practice whereby an 
attorney is discharged from his or her responsibility to a respondent 
upon completion o'f the hearing and the respondent literally leaves the 
courtroom not to see that attorney again is, in our opinion, an anomaly 
in an otherwise strong system. 

RECOMMENDATION: UPON THE COMPLETION OF A JUDICIAL HEARING 
AND A FINAL ORDER OF COMMITMENT, COUNSEL FOR THE 
RESPONDENT SHOULD NOT BE DISCHARGED FROM 
RESPONSIBILITIES FOR RESPONDENT'S REPRESENTATION UNTIL 
ALL AVAILABLE REHEDIES AND OPTIONS FOR RELEASE OR LESS 
RESTRJCTIVE ALTERNATIVES ARE CLEARLY AND CAREFULLY 
EXPLAImD TO THE RESPONDEANT. FURTHER, COUNSEL FOR THE 
RESPONDENT SHOULD NOT BE RELEASED FROM H I S  OR HER 
RESPONSIBILITIES FOR THE TZESPONDENT'S REPRESEXTATION 
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UNTIL HE OR 
PARTICULARS 
SERVICE AND 

SHE HAS PERSONALLY COMMUNICATED THE; 
OF THE CASE TO THE O H I O  LEGAL RIGHTS 
THE HO SP I TAL ADVOCATE . 

By a l l  i n d i c a t i o n s ,  except  perhaps f o r  cases  involv ing  
respondents  h o s p i t a l i z e d  i n  p r i v a t e  f a c i l i t i e s ,  t h e  informat ion  obta ined  
from t h e  h o s p i t a l  and t h e  t reatment  team i s  no t  much g r e a t e r  i n  review 
hea r ings  than dur ing  t h e  i n i t i a l  j u d i c i a l  hear ing .  Reportedly,  i t  i s  
uncommon t h a t  members of  t h e  h o s p i t a l  t reatment  team t e s t i f y  a t  review 
hea r ings ;  and t h e  w r i t t e n  r e p o r t s  requi red  by l a w  (5122.15(H)) are seldom 
f i l e d  wi th  t h e  Court and made a v a i l a b l e  t o  the  counsel  f o r  t he  
respondent .  In  our  opinion,  t h e  w r i t t e n '  r e p o r t  o f  t h e  t rea tment  team and 
t h e  testimony of  a member of t h e  t e a m  are c r u c i a l  i n  hea r ings  of 
cont inued commitment app l i ca t ions .  A t  i s s u e  dur ing  t h e  review hea r ing  i s  
n o t  on ly  t h e  commitment Eer se bu t  the  a c t u a l  t rea tment  and treatinent 
s e t t i n g  of t h e  respondent.  At t h e  i n i t i a l  hea r ing ,  t h e  c o u r t ' s  
d e l i b e r a t i o n s  of t reatment  and placement v i s  a v i s  a l t e r n a t i v e  t reatment  
s e t t i n g s  is  l a r g e l y  a matter of  con jec tu re ,  given t h e  s h o r t  per iod  of  
t i m e  t h a t  t rea tment  had been undertaken. However, g iven  a t  least  90 days 
of  t reatment  h i s t o r y ,  t he  Court has  t h e  oppor tuni ty  t o  tes t  t h e  
appropr ia teness  of cont inued commitment based upon s p e c i f i c  f a c t s  of  
t rea tment .  These f a c t s  should be c l e a r l y  be fo re  t h e  cour t .  

RECOMMENDATION: A DETAILED WRITTEN REPORT, AS REQUIRED I N  
SECTION 5122.15(H)  OF THE REVISED CODE, SHOULD BE 
FILED BY THE HOSPITAL AND i W E  AVAILABLE TO THE 
RESPONDENT'S COUNSEL AT LEAST THREE DAYS BEFORE A 
REVIEW HEARING. FURTHER, RESPONDENT'S COUNSEL SHOULD 
BE ENCOURAGED TO SUBPOENA MEMBERS OF THE TREATMENT 
TEAM TO TESTIFY AT REVIEW HEARINGS. 

From t h e  s tandpoin t  of t h e  l i b e r t y  i n t e r e s t s  of respondents  i n  
Columbus, i t  i s  important  t h a t  a p p e l l a t e  review of  cases  be a v a i l a b l e ,  
n o t  on ly  t o  a l low f o r  t he  review of p a r t i c u l a r  cases, bu t  perhaps more 
impor tan t ly ,  t o  a l low f o r  t he  s e t t l i n g  of p o i n t s  of  l a w  t h a t  may have 
been i n t e r p r e t e d  d i f f e r e n t l y  by r e fe rees .  However, from t h e  s t andpo in t  
of  economy and e f f i c i e n c y ,  t h e  t i m e  and j u d i c i a l  resources  consumed by 
t h e  appea ls  process  i n  Columbus may make appeal  n o t  a workable op t ion  f o r  
respondents.  Nonetheless,  given t h e  genera l  vagueness of t he  Ohio 
s t a t u t e s  about  t h e  appeal  process  i n  involuntary  c i v i l  commitment, and 
t h e  gene ra l  u n f a m i l i a r i t y  with t h e  process  among the  a t t o r n e y s  w e  
in te rv iewed,  some educa t ion  about t h e  a p p e l l a t e  review process  may b e  
warranted. 

RECOMMENDATION: THE PROBATE COURT IS ENCOURAGED TO DEVELOP 
ONE OR MORE TRAINING SESSIONS FOR REFEREES AND 
ATTORNEYS ON THE RIGHT TO AND PROCEDURES FOR APPEAL OF 

ENCOURAGED TO SEEK THE ASSISTANCE OF THE OHIO LEGAL 
RIGHTS SERVICE I N  DEVELOPING AND COORDINATING THESE 
TRAINING SESSIONS. 

COMMITMENT ORDERS. THE PROBATE COURT I S  FURTHER 
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FRANKLIN COUNTY COURT OF CO1.lMON PLEAS, PfiOBATE DIVISIOX 

In t h e  $latter of Case No. 

AFFIDAVIT OF MENTAL ILL-YESS 

The S t a t e  of Ohio, R a n k l i n  County, S . S .  Proba te  Court 

, t h e  undersigned,  r e s i d i n g  at  

, says t h a t  he  has i n f o r n a t i o n  t o  b e l i e v e  or 

has a c t u a l  knowledge t h a t  

Represents  a s u b s t a n t i a l  r i s k  of  p h y s i c a l  harm t o  h imse l f - a s  
manifested by evidence of th rea ts  o f ,  or atternpts a t ,  s u i c i d e  
or s e r i o u s  s e l f - i n f l i c t e d  bod i ly  harm; 

. Represents  a s u b s t a n t i a l  r i s k  of p h y s i c a l  h a m  t o  o t h e r s  as 
manifested by evidence of recent homicidal o r  o t h e r  v i o l e n t  
behavior  or evidence of r e c e n t  t h r e a t s  t h a t  p l a c e  ano the r  i n  
reasonable  fear of v i o l e n t  behavior  and s e r i o u s  p h y s i c a l  harm; 

. 

Represents a s u b s t a n t i a l  and immediate r i s k  of p h y s i c a l  impairnent 
or  i n j u r y  t o  himself as manifested by evidence t h a t  h e  is unable  
t o  provide  for and is not  provid ing  f o r  his bas ic  physical needs 
because of h i s  m e n t a l  i l l n e s s  and t h a t  a p p r o p r i a t e  p rov i s ion  for 
such needs cannot be  made immediately a v a i l a b l e  i n  t h e  comaunity; 
or  

- - Would bene f i t  from t rea tment  i n  a h o s p i t a l  for h i s  mental  i l l n e s s  
and is i n  need of such t rea tment  as mani fes ted  by evidence of 
behavior  t h a t  creates a grave  and imminent r i s k  t o  s u b s t a n t i a l  
r i g h t s  of o t h e r s  or h imse l f ,  

Said Aff ian t  

port ing  t h i s  belief are as follows,:  

f u r t h e r  s a y s  t h a t  ' t he  facts  sup- 

These facts be ing  s u f f i c i e n t  t o  i nd ica t e  probable  cause  t h a t  t h e  above 
s a i d  per son  is a mental ly  ill person s u b j e c t  t o  h o s p i t a l i z a t i o n  by 
Court o rde r .  
The name and address of p a t i e n t ' s  las t  physician or l i c e n s e d  c l i n i c a l  
Psychologis t  is who resides a t  

: t h a t  t h e  name and  address of t h e  p a t i e n t ' s  

I A-3 



( 2 )  

l ega l  gua rd ian  / sFouse  is , who resides 

at ; t h a t  t h e  names and  addres ses  of. 

t he  competent a d u l t  next of k i n  of t h e  s a i d  p a t i e n t ,  r e s i d e n t s  of s a i d  

County a r e  as fo l lows :  

NAME AGE KINSHIP ADDRESS 

. 
* 

That t h e  fo l lowing  c o n s t i t u t e s  a d d i t i o n a l  i n fo rma t ion  t h a t  may be neces- 

sary for t h e  aurpose of de termining  r e s i d e n c e :  

- Dated this day of A.D. 19 

Sworn t o  b e f o r e  m e  and s i g n e d  i n  my 
presence on t h e  day and year above 
dated . 

General  Referee 

WAIVER 

I, the  undersigned a f f i a n t ,  hereby waive t h e  i s s u i n g  and s e r v i c e  of 
Notice of t h e  hea r ing  on said af f idavi t  and v o l u n t a r i l y  enter my 
appearance he re in .  

Dated this day of 
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FRANKLIN COUNTY COURT OF COMMON PLEAS, PROBATE DIVISION 

In t h e  Matter of  
Case Xo. 

1 
I 

I 
I 
I 

Alleged Mentally ( I l l ) (  Retarded) 

AFFIDAVIT 

I, , my r e s idence  be ing  at 

, hereby declare t h a t  is in - 
my opinion a Yenta l ly  ( ILL)(RETARDED) person subject t o  h o s p i t a l i z a t i o n  

I, , my r e s idence  be ing  at 

, hereby declare t h a t  is in - 
my opinion a Yenta l ly  ( ILL)(RETARDED) person subject t o  h o s p i t a l i z a t i o n  

by Court order and t h a t  said person h a s  refused t o  submit t o  an exami- 

na t ion  by a p s y c h i a t r i s t ,  

physician.  

Sworn befo re  m e  t h i s  

or by 
8 

a l i c e n s e d  psychologis t  and l i c e n s e d  

of 

A-S 
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IN THE PROBATE COURT OF FR.4NKLIN COUNTY, OHIO 

In t h e  Matter of 

Alleged Mentdlly 111 

A f f i d a v i t  

1, , adsocial worker employed 

the  Cen t ra l  Ohio P s y c h i a t r i c  H o s p i t a l ,  Columbus, Ohio, hereby 

Adminis t ra t ion Hosp i t a l  l o c a t e d  i n  

t h a t  t h e  s a i d  h o s p i t a l  w i l l  accept  

so ordered by t h e  Probate  Court. 

Fur the r  a f f i a n t  s aye th  n o t .  

Case No. 

- 

s ta te  and s u b s c r i b e  t o  t h e  f a c t  t h a t  t h e  above named respondent 

i n  t h e s e  Mentally 111 proceedings h a s  been found t o  have a 100% 

s e r v i c e  r e l a t e d  d i s a b i l i t y  and is e l i g i b l e  f o r  p r i o r i t y  admission 

t o  t h e  proper  Veterans Adminis t ra t ion Hosp i t a l .  Af f i an t  f u r t h e r  

states t h a t  he has  had te lephone  v e r i f i c a t i o n  from t h e  Vete, vans 

, Ohio, 

t h e  respondent immediate I y i f  

Signature of Af f i an t  
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I T  ne uaiiersigned has reason t o  believe thac 

(&me of Person to be Adriitzed) 

a n a t a l l y  ill person subject to  hospitalization by court order under division B of Section 

1 
of tSe Revised Code; i. e., this person 

13 (1) Repriserits a substantial risk of physical ham t o  hinsclf as manifested by evid-ce 
of threats of, or atteapcs at ,  suicide o r  serious self-inflicted bodily ham. 

(2) Represents a substantial r i s k  of physical h a m  to others as maniiested by tvi.'sm 
of rectnt homicidal o r  other violent bshavior or evidence of recmt threats chat 
place another in reasonable fear of violent behavior and serious physica: bar,. 

(3) Rqresents a substantial and inmtdiate &ik of serious Fhysical impairment or injury 
* to himself as  manifested by evidence t .hc  he is unable to provide for  and is not 
. providinq for  his basic physical needs becruse o f  his mental i l l nes s  and tha t  2??rtp- 

ria- provision for  such nee& cannot be  made imediately available in tAb c-icy. 

.(4) b u l d  bcnefic fma t=eabnatt in a hospital for his acxcal ilLqess and is h a& of 
such treaatncnt as manifested by evidence of Sehavior that c e a t e s  a gravt and i-ent 
risk to b b s t a n t i a l  rights of others o r  b c l f .  

d 

'I rqtuenu a substantial risk of physical hat;n.to hiaself or others if allowed to rcairr cc 
likerty pending examination. . .  

* srimjm OF BELIEF -. 

re, it is r q u t e d  &at said p&on be athitzed t o  &e above namd facility. 

filled out by one of the following: a qchiatzist ,  licensed clinical psychologist, 
z r r w d  physician, health o r  police ofZicer, &riff or deputy sSesiX.)  

. .  

. .  

. 

. ..... - .  . .. . 



. .  

_ .  . .  . .  . .  - '  . .  . .  
. .  . .  - .  

.. . . . .  . .  . . .  
* .  . .  . .  

z lpa tu  re TitLe/Position/%dge or License Nuber 
. .  . . .  

. .  . .  . .  
. .  

Place oi bloyment '  Date &Time . 

STATE%E?T OF GBSERVATIOIU BY PSYCHI.JITRIST, 
LICEYSED PHYSICIAN, OR LICEYSED CLINICAL 

. ~PSYEIOLOGIST, IF APPLICABLE - _ .  

. 'Piact  of observation (e.g:, .community mental heal:h center, genezal hospital)  

_. . .  . . .  - .  . 

. .  . .  
. . .  

. .  . .  .. c.. . . 
. .. . .  

. .  

.. . 

. .. . .  _ . -  . -  ...-. 

. .  . .. . .  . .  . _  - .. . _. . . . .  .. 

Si saturc - Ti t le  
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r Orm Prpbcrjbpd tJ!. inr Ih-zlrtnicnl or  >icnlirl Fit.;t;ir, t;: ?.lental ~el.al.diiiiOn. EI,.i.,~bii 0:' :\lt .nlLi k i ? a ! L r .  i n  ,Acc"Urd; l i - tC~ 1.vt:h Src &io(: 

5123.0h of rhe Revised Code 

(This information YLST accompany Medical Crrtificate to  Superinrendent of S t a k  Insiitution \ 
J'h1s form to De :-i:ideted by tke person making appiicacion for admission or n!. an\- other interested competent p r s o n .  

I' 
I 
1 
I 
I 

. . . . . . . . . . .  1. Ful: name of patienr 

2. Xge.. . . . . . . . .  Born. Month . . . . . . . . . . . .  Day.. .................... Year . . . . . . . . .  .Place.. . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

3. Race . . . . . . . .  Sex . . . . . . . .  Single . . . .  Married .... Widowed . . . .  Divorced . . . .  Separated . . . . . . . . . . . .  Religion . . . . . . . . . .  

4. Patient now resides at . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
(Street Address) (City) (Zip Code, ICounty) (State) 

and has lived at this address for a period of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . .  

5.Previousplaceofabode . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
(Street Address) (City, (Zip Csde I (County) I State) 

Lenph of residence a t  previous place abode . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

1 6. If not known LO be a legal residence of Ohio, give place of legal settlement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

I .  Occupation.. ................... When and where last employed.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I- . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

3. Education: Sone ............ Common School . . . . . . . . . . . .  High School . . . . . . . . . . . .  Coilege . . . . . . . . . . . . . . . . . . . . . . .  

I 9. If patient is of foreign birth. give date and pon, of entry into the United States. ......................................... 

........................................................................................................ 

10. If of foreign birrh, is patient naturalized? ................... When .............................................. 

11. Who will supply clothing?. ................................................................................. 

12. Who is responsible for cost of hospitalization.. ................................................................. 

13. Kame and address in full of person to  whom correspondence is to be dirfcrea ........................................ 

Relationship 
I 
I 

................................................................................. . . . . . . . . . . .  

14.Guardian:~ame ....................................... ddress . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

15. Name and address of family physician 

16. Is patient an honorably discharged soldier, sailor. marine, army or nary nurse {niale or fsmale) or is patient P widow or widower. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

I or ocher dependent of a deceased soldier, sailor. marine. or nurse of atiy !tar k~ which the United States has engaged? 

......................................................................................................... 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
17. If so state date of induction into active service of such es-semice man or v;omar. and date. miliary or n3vd rank, and organization 

at time of his or her discharge; and if a depenaeni. state ~ h r  name C: chi. drcrased ex-sesice man or woman upon wnom such 1 dependency is claimed: 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
. . . . . . . . . .  1 .............. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
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F . M  I LY H 1 STO R Y 

1. Father's name ........................ Birth piace . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Xatuaiized? . . . . . . . . . .  

2. Birth dace. .............................. Legal residence.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

3.Presentaddress . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

4. Present state of health.. ................................................................................. 

5. If deceased. give age and cause ot death. .................................................................... 

6.Occupation offather ................................ Education ........................................... 

7 .  Slocher's maiden name ................................ Birthplace . . . . . . . . . . . . . . . . . .  Xaturalited? . . . . . . . . . . . . .  

8 . B i r ~ h  date .............................. Legal residence .................................................. 

9. Present address ......................................................................................... 

10 .Presentscateoihealth ................................................................................... 

11. If deceased, give age and cause of death. .  .................................................................... 

13 Occupation ofmother ............................... Education ........................................... 

13. Kere father and mother related by blood?. . . . . . . . . . .  i f  so. in Khat degree?. ...................................... 

14. Wfe's maiden name ................................. Birth place ........................ Kacuralized? . . . . . . .  

?j-Presentaddress ....................................................................................... 

i6.Sameandages ofchildren ............................................................................... 

........................................................................................................ 

17 \Vhich of patients. parents. grandparents. brochers. sisters. uncles or aunts. if any (give name). ever had the foiIowing habits 
or diseases: mental illness. nenousness. nervous breakdonm. hysteria. epilepsy. spasms. convulsions. fainting spells. sunstroke. 
paralysis. feeblemindedness. mental retardation. tuberculosis. syphiiis. cancer drug addiction alcoholic addiction or any 
other diseases? 

........................................................................................................ 

........................................................................................................ 

........................................................................................................ 

18. Give name of any relative who is or who has been confined in a public or private insticurion (mental ar,d necous. 
eorreccional, county home, chiidren's home. etc.), place and date. 

........................................................................................................ 
..................................................................................................... 

......................................................................................................... 

10. Other pertinent facts in family hi;l:oxy ....................................................................... 

...................................................................................................... 

........................................................................................................ 
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HISTORY OF ?IfENT.AL ILLhESS DEFIClEhCj’  

30. H o w l o n g ’ n a ~ e v o u ~ n o w n t h i s p e r s o n  ‘l . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

31. Have you known this person intimately? . . .  . . .  . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . .  

I 
1 
R 

22. When was the first sign of mental illness observed by you?. . . . . .  

23. What was the first sign of mental illness observed by you? (Explain fully) 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

2:. \Vas the present attack gradual or sudden in its onset?. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

25. State what leads you to believe this person is menta!ly ill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 
25. Has this person shown any antisocial behavior? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

2 i .  Was this person previously stable and well-adjusted? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

‘13. Xumber of previous attacks of menral dissrder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

59. Has this person been a patien1 in any hospital. p r ime  3r pu5lic. for the mentally ill or any other institution? . . . . . . . . . . . . . . . .  

Khere and how long?. ........................... ...................... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

30. Has this person suffered serious physical injury? I particularly LO hehdl. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

31. ILso. give particulars .................... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

3 1  Has this person suffered any serious illness? . . . . . . . . . . .  State when and of !chat nature. and name and address of physician or 

hospital 
1 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

33. Has this person ever had any surgical operarions? ., . . . . . .  1 State when and of what nature. and name and address o i  physician 

orhospiral . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 
31. Hzi :his ?erson suiferea any :reat mnenrai shock ar sixin? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

A-ll 



25 HYI :.%IS per-on r e q u m d  feeding. st:ciusion or remami'.' . . . . . . . . . . . . . . . . . . . . . . . .  i: sa. ~xupisj:; Tu!]:. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

36. Has this person been addicted to the use of  alcohol or drugs?. . . . . . . . . . . . . . . . . . . . . . . . . . .  I f  so espiain fu!ly. . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

37. (Answer Yes or No)Is person paral:itic?. . . . . . . . . .  Bedridden?. ...... Untidy? . . . . . . . . .  Violent? . . . . . . .  Destructive?. . . . . .  

Excited?. ....... Depressed?. .......... Homicidal?. . . . . . . . . . .  Suicidal?. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

38. If any of the above are true. describe. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

39. Is there any phyisical defect or deformity?. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  - . . .  

40. Hzs person ever suffered from syphilis?. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

41. Is person epileptic?. . . . . . .  Kas person feeble-minded in childhood?. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

The above information furnished by.  ............................................. Address. ........................ 

who is a . . . . . . . . . . . . . . . .  of the patient. This information is believed to be true to the best of his or her knowledge. 
;State Reiationshipj 

Date prepared. ............................. 19 . . . . . . .  

DHI-I(MR-~~O.ZO'I  R E V .  7 - 7 2  SOCF 



Liability for Support 
Cepartment of Mcntd Heal t t i  arid Mentai Retardation 

Section of Rcimburscmant %vices 
Probate Caurt 

ate of Ohio 

County, Iss I 
l t h e  Matter of 

Coun Number 

Inquest of Mental Illness 

Mental Retardation . 

the Superintendent Hospital I Institution 

accordance with Section 5121.02 of the Ohio Revised Code, I .  the Judge of the Probate Coun, of the County aforesaid and do 
certify that 

be 
Street address or RFD No. * 

and State Zip Code 

e u father 
mother 

a husband 
0 wife 

0 lawfully appointed 
guardian 

. this day committed to the aforesaid hospital / institution, who may be 
liabie for the support of said patient wiriie a patient of this or any institution or hospital to which the patient may be transferwd. 

Witness my hand this day of 19 - 
Judge of Probate Court 

PZr Deputy 
1 .  
o It- Mental Health and Mental Retardation by obtaining at the time of commitment the following financial information recjarding the 

mnt In accordance with section 5123.41 of the Revised Code. the court will be rendering valuable service to the Department 

(If dead, so sxate)  

e patient entitled to or receiving Social Securitv benefits? Yes -No - Claim Numbcr 

YeS NO 
19 

the patient have Medicare, Medicade. or other hosoitalization insurance? 

N e and Aadrcss of Company Policy Number 

ts 8 .  e patient entir!ed 10 any Other pension or inconie? Yes No Amount? Source 

re is any orhcr pertinent financial information with reference to the patient or rclativt? please indicate below: 

A-l3 
No. 5135. Rov. 5-21-77 
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IN THE COURT OF COPEION PLZIS, FRANKLIN COUNTY, OHIO 

PROBATE D I V I S I O N  

In t3e Platter o f  
I 

=lege6 Mentally (Ill) (Retarded) 
Case No. 

JOmWAL ENTRY 

- ORDEX SETTI?SG HEARTNG AND SZRVICE 

On the day of ,as-, an- affidavit alleging 

- to be Mentallv (Ill) (Retar3ed) subject to 

Court ordered hospitalization was f i l e d  in t'nis Court by 

. .  

I 

It is ordered that the hearing on the aff idzvit  be had before this 

C o u r t  at  Columbus, Ohio, on the day of 19-1 

at o'clock .MI. and that written notice of s a i d  

hearing be given by m a i l  or ot'fierdse t o  a l l  persons entit led t o  notice 

&der the law of the State of Ohio: and t h i s  cause is continued. 
/ 

c. 

Richard B. Metcalf 
Probate Judge 

I 

I 

A-J.4 
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1 
I 

ORDER OF DETENTION 

YOU ME THEREFORE, cmnmanded to apprehend the said person---. .--and 

, and bring It ________._ detain Ii _____._ at ___.._-___.--- 
bejore me at----,, ____. , in said County. on the --_-_ day of 

--- -4. D. 19- at -____ o'clock-.Jl., then and there to chide 

the order of this Court in :he pmnises. Herein fail not, and of this mit make legal r m i c e  and nile 

return not h e r  t h  the frst husiness day afrer .sercicz b had. 

(farawtehh) 

IX TESTIJIC'NY WHEREOF, I hereunto set my b a d  and c@ the sed of 
-, Ohia, this 

- A 7 . j  of.-- -A. D. 19 ____ 
said Probate Court at-- 

A-15 



THE ST.&= OF OHIO 
a Shaiff, Poiia Mar, or Pcrvw Appoinoad. 

o'dock,-Jf. ,  and OIL __ 
comm 

Rsceived this writ, - 9 _ d t  

?9-, I ezecuted the same pursuant t o  the command of the Court. 

m s  FEES: 

S e r n u a d r n t u r m  * - - - - - - - 1.50 
rMiiug'm.i.., .t .10 U. - - - - -- 

: :  . .  . .  . .  . .  . .  . .  . .  . .  . .  . .  . .  . .  . . .  . . .  . . .  . .  . .  
: : :  

; p i *  
; = a  
: -5 I 

rod - - .s- 

z a c 

ai - 



57 - P.P.C. 

In The Probate Court of Franklin County, Ohio 

In lb. Mortrr of 

No. 
'we& 10 be M a d l y  u 
EptLpoc 
Femk M i a d d  

Noacr Of Huring Or Reharing On Affidavit 

-.._-. --- ............ . 
-....-I- ................ ...-e-. 

FPITYESS my signature and thc seal of said Cou&, this .._....._--...__. dav o f  
...._._.-__-__ 2. D. I9..--- 

RICHARD B. SIETC-. 
Judge and Ex-Oficio CLrk of the Probate Court 

A-17 



SHERIFFS RETURN 

S h H r  06iK0, FrankSa b t r ,  Obi0 

....... ................................. 19." ..... 
Rcceired this Writ on the ............... ___- day of .................................--..............., 19 ......... at ___.-_I-. 

oJcbck .__-... X., and on. the .................... day of .- ........................--.-.............................., 19 ..-...., I served 

the same €y '............-......-.....................a t r u e  copy thereof . ................................................................. 
............................................................................................................................ thc wi&hin n a m e d  

................................... ---------- I ............................................. 
T o i d - . .  --I .......... 

...-.*.- ......... ..... ..... ...-.----.....-.--.--- 
Deputy Probate Clerk. 

A-18 
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FRLYKLIN COUNTY COURT OF COM?lOX PLEAS, ?ROB ATE D I V I S I O N  

In t h e  Matter of 1 

Alleged t o  be X e n t a l l y  I11 
1 Case N o .  

JOURNAL EXTRY 

AND ORDER SETTISG HEXRIXG AXD SERVICE 
FINDING PSOBABLE CAUSE ORDERING A S  INTERIY ORDER OF DETENTION 

On t h e  day of I19-B an a f f i d a v i t  

1 A g i n g  t o  be Mentally Ill sub- 

j e c t  t o  Court ordered h o s p i t a l i z a t i o n  w a s  f i l e d  i n  t h i s  Court by 

. The Court f i n d s  t h a t  from a l l  t h e  1 
1 evidence presented  there is probable  cause t o  b e l i e v e  t h a t  t h e  facts 

i n  t h e  a f f i d a v i t  o f  Mental I l l n e s s  are true.  

It is therefore ordered  tha t  an f n t e r i m  Order of Detent ion  be 

Issued and t h i s  matter set for a f u l l  h e a r i n g  before t h i s  Court at  

1 Columbus, Ohio on t h e  day of 9 1 9 - 9  

A.M., and t h a t  w r i t t e n  n o t i c e  of said hea r ing  be given 

by m a i l  or o therwise  t o  a l l  persons e n t i t l e d  t o  n o t i c e  under t h e  l a w  

I of .the'Stata of Ohio; asd t h i s  cause  is cont inued.  

Richard B. Uetcalf 
Probat  e Judge 
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- ._ zn )Sane : ASE! : 

2 ; t a r e s 5  : C l i e n t ' s  Phone Nu-Der:  

son SseA i ncj P r o b a t e  : Ca 1 1 e r '  5 Phone Number: 

of Cal l e r  i o  C I  i e n i :  

20Rs) for  Seek ing  Probate: 

-- 

e 

_-- - .. .-- 

Care (check as many as apply)  : 

- p a t i e n t  (include where, when, and why): -s - u t p a t i e n t  (include where, when and why) : . -  

-#ysician (include who, when and why): .. - 
Hed i ca t i on ( i nc I ude name, dosage, and ivhy) : - 

- h e r  (spec i fy )  : 

None - Yes i f y e s ,  spec i  f y :  - or Present Court Involvement: 

Assessment of CI i e n t :  



I ned i a t e  In  t e  rven t ions : 

I 
I te-rnatives Involving Cl ient a n d / o r  Significant Other ( s ) :  

r c 
I 

. 
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IN ”HE COUIW OF COYAlON PLLIS, FMNKLIN COU!iTY, 01110 
* PROUATE DIVISION 

In the Matter of 

Case No. 
Alleged ! J e n t a l ? y  (111) (Retardcd)  

hlESIORANDU!J OF COhTACT WITH !JESTAL lIE4LTH CESTER 

O t h e r  
O t h e r  

- J i m  Raia 

Other  

- - North Cent ra l  
Columbus Area 
Southwest 

- - - Ray Bashista - - - Deborah Dmn - - - SOUTHEAST 
Represents a s u b s t a n t i a l  risk of p h y s i c a l  harm t o  himself  a s  mani fes ted’by  
evidence of t h r e a t s  of, o r  a t t e m p t s  a t ,  s u i c i d e ,  or s e r i o u s  s e l f - i n f l i c t e d  
bodj l y  harm; 

Represents a s u b s t a n t i a l  r i s k  of p h y s i c a l  harm t o  o t h e r s  a s  mani fes ted  by 
evidence of r e c e n t  homi.cida1 o r  o t h e r  v i o l e n t  behavior  o r  ev idence  of r e c e n t  
t h r e a t s  t h a t  p l a c e  a n o t h e r  in reasonable  f e a r  of v i o l e n t  behavior  and serious 
p h y s i c a l  harm; 

Represents  a s u b s t a n t i a l  and immediate risk of p h y s i c a l  impairment or i n j u r y  
to himself a s  manifested by ev idence  t h a t  he is  unable  t o  provide  f o r ,  and i s  
n o t  provid ing  for h i s  b a s i c  p h y s i c a l  needs because of h i s  mental  i l l n e s s  and 
t h a t  a p p r o p r i a t e  p r o v i s i o n  f o r  such needs cannot  be made immediately a v a i l a b l e  
in t h e  community, or;  - ”  

’Would b e n e f i t  from t rea tment  i n  a h o s p i t a l  f o r  h i s  mental  i l l n e s s  and is i n  
need of such”treatment  a s  mani fes ted  by evidence of behavior  t h a t  c r e a t e s  a 
grave  and imminent r i s k  t o  s u b s t a n t i a l  r i g h t s  of o t h e r s  or  h imsel f .  

19 - day of .- Refered t o  t h i s  Court of t h e  

-- 
!)cputy C le rk  

A-24 



. 
FRP!.??KLIN COUNTY COURT OF CO!JBfON PUAS, PROBATE DIVISION .I 

- 
’ Alleged ? f e n t a l l y  ( I l l ) (  iietarded) 

Case No. 
. 

RIGHTS OF AN ILVOLUXTARILY DETAIXD PEESON 

you have the RIGRT to: 

(1) Make inmediately a reasonable n m b e r  of t e l ephone  calls 
. or use other reasonable means to c o n t a c t  an a t t o r n e y ,  a 

p h y s i c i a n ,  a l i c e n s e d  clinical p s y c h o l o g i s t ,  or t o  
. c o n t a c t  some other person o r  persons t o  s e c u r e  regre- 
sentation by counsel, o r  t o  o b t a i n  medical o r  psycho- 
logical assistance, and .be provided a s s i s t a n c e  ia making 
calls if-such zssistance is needed a d  r e q u e s t e d ;  

I . .  

1 * .  *- 

-I 
.-I.’ : 

(2) Retain counse l  and have independent expzrt e v a l u z t  i on  
of his menta l  c o n d i t i o n  and, i f  h e  is unable t o  o b t a i n  

a .. 8tp attorney, be represented. by Cour t -appoin ted  coznse l  
. and have independent  expert evz lua t ion  of his m e n t a l  

c o n d i t i o n  at public  expense; . .  
\ .  .. - 

(3) Eave a hea r ing ;  upon request, to determine whether o r  . 
. not t he re  is probable  cause t o  b e l i e v e  h e  is a m e n t a l l y  

Jill)(retardec) person subject to h o s p i t a l i z a t i o n  by 
Court order. 

i . 

. AFFIDAVITS OF PRESEXTATIOX OF RTGXTS . .. 
On the day of 3 19-j I read and served 

!Copy of RIGTITS OF AN INVOLUNTARILY DETAIYED PERSON to 

immediately upon t a k i n g  s a i d  person i n t o  cus tody .  
+ .  

I 

.I 

. *  

beputy S h e r i f f  B a i l i f f  

..* . 

. c 

. 

.. . . 

A- 25 
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IN THE COURT O F  COM?ION PLEAS, FRANKLIN COUNTY, OHIO 
PROBATE DIVISION 

I n  the Matter of 

Alleged Mentally (ILL) (Xetarded) 
Case No, 

SELECTTON OF CCWSEL, r m m m m r  EXPERT 
AND PERSON TO RECEIVE NOTICE 

I, the undersigned person hereby select i n  t h i s  matter: 

whose address is t o  

act as my counsel: whose address is 

t o  act as my independent w e r t ,  and 

whose address is 

as a person t o  receive notice. 

Alson, t h a t  if t he  above pa r t i e s  fail t o  appear o r  consent timely i n  

the  above mationed matter, t h a t  the Court s h a l l  appoint competent persons 

t o  act on my behalf i n  those capaci t ies .  

This day of e 1 9 - 1  I serred the within select ion 

form by handing it personally t o  sa id  pa t ien t ,  who thereupon m a d e  t h e  

select ions above indicated, 

Bailiff DeFuty Sheriff 

A-26 



IN ACCORDANCE W I T H  
NOTlFiCATlON OF PATlENTS RIGHTS - INVOLUNTARY 5122.05 O.R.C. 

R INVOLUNTARY PATlENTS ONLY 

have been informed and provided with a written sfatement of the following 
(Pariart'r name) t s: 

1. To immediateiy make a reasonable number of telephone calls, or to use other reasonable means to contact an 
attorney, a physician, a licensed ciinical psychoiogist, or to request some other person(s) to secure representation 
by counsel, or to obtain medica) or psychological assistance. 

2. To retain counsel and to have independent expert evaluation of my medical condition, and if unable to obtain an 
anorney, be represented by a coun-abpointed counsel and have independent expert evaluation of my mental 
condition a t  public expense. 
To have a hearing to determine whether or not there is probable cause to believe that I am a mentally i l l  person 
subject to hospitalization by COUK order. 

I N T A L L Y  ILL PERSON SUBJECT TO HOSPITALIZATION BY COURT ORDER means a mentally i l l  person who, 

3. 
I 

of his illness, 

represents a substantial risk of physical harm to himself as manifested by evidence of threats of, or  attempts at, 
suicide or serious self-inflicted bodily harm; 
represents a substantial risk of physical harm to others as manifested by evidence of recent homicidal or other 
violent behavior or evidence of recent threats that place another in reasonable fear of violent behavior and serious 
physical harm; 
represents a substantial and immediate risk of physical impairment or injury to himself as manifested by evidence 
that h e  is unable to provide for and is not providing for his basic physical needs because of his mental illness and 
that appropriate provision for such needs cannot be made immediately available in the community: or 
would benefit from u e a m e m  in a hospital for his menral illness and is in need of such treatment as manifested 
by evidence of behavior that creates a gravc and imminent risk to substantial rights of others or himself. 

1 have been informed and provided with a written statement of my personal and legal rights as a patiem in 
hospital. 

I 
Patient's signature 

Date 

ParendGuard ian's signatu re 
(if appiicable) Date 

W e n t  Rights Advocate's signature 
Date 

Admitting Person's signature 
Dare 

feantinuea on rwwsm udW 

! 
I 
1 
I I 

I 

NOTIFiCATION OF PATIENT'S RIGHTS - INVOLUNTARY 
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NOTIFICATION OF PATIENT'S RIGHTS - INVOLUNTARY 

Norifiarions which 'were unsuccessful due XI the catienr'j Conatflon were atremared at :he foiIcwlr.g Tines 

lsr  ArTarnpt Date 

Client 3isnrs P d v x a r e  

2nd Attempt gate 

Client Rights Advocate 

3rd Attempt Date 

Client Rights Advocate 

4th Attempt Date 

Clienmghts Advccate 

I undersand the explacation of my personal and legal rignts as a patienr in rhis faciliw. 

Patient's signature 

Date 

ParendGuardian's signature 

Date 

Client flights Advocate's signature 

Date 
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IN THE COURT OF COMEON PLEAS, FR4NKLIY CQUNTY, OI!IO 
PROBATE DIVISION 

II, the Matter of 

Case No. 

CERTIFICATE OF EXAEINATION 

PERs O N ' S  NAXE AGE SEX RACE DATE OF BIXTX PLACE Or'  i3IRTH 

S O N ' S  ADDAXESS (STREET, CITY, COUNTY, STATE, AND 213 CODE) 

4 

The undersigned c e r t i f i e s  t h a t  he is a l i censed  
the S t a t e  of Ohio, and t h a t  t h e  following a r e  facts r + t i n g  t o  t h e  
mination of  the  above-named pe, rson.  

I f u r t h e r  c e r t i f y  t h a t  I have with care and d i l i gence  personal ly  observed 
examined the nzaed person on the  day of i n  the  

A.D. 

t sa id  person w a s  examined a t  
as a r e s u l t  of such examination, I believe said person  i s / i s  no t  in 

as requested by ' 

3 A R K S  : Please i n d i c a t e  the  condi t ion needing a t t e n t i o n  and most d e s i r a b l e  

reasons ou t l ined  below. 

hod of t r ea tnen t .  

8 
Nanc . 

. .  Address . _  A-29 .. .. . 
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FRAYKLIN COt'NTY COURT OF COSlblON PLEAS, PROBATS DIVISI (3 

In t h e  SIatter of 

Alleged hientally ( I l l ) ( R e t a r d e d )  

Case No. 

REQUEST FOR .APPOIXl"SEX" OF IXDEPENDELUT EXPERT 

Whereupon having been appointed as 

Counsel t o  represent  t h e  Respondent i n  t h i s  m a t t e l ,  it is requested 

that an Independent Expert b e  appointed t o  exanline t h e  Respondent and 

t o  report his opinion forthwith  t o  Respondent's Counsel. 

Counsel for Respondent 

A- 30 
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TI? THE COURT OF C O W O N  PLEAS, FRANKLIN CO-, 
PROBATE DIVISION 

-In the  Matter of 

1 
Alleged Mentally (ILL) (RETXWED) 

OHIO 

Case No. 

JOURNAL EXTKy APPOETTXG IVDEPENDEX” EG’ERT & COURT DOCTOR 

Upon wri t ten request of Respondent’s Counsel and it appearing t o  

purt t h a t  Respondent is  unable t o  obtain an Independent Expert o r  is 

the  C o u r t  hereby Orders that  be lindigentO appointed as Independent Expert in this  matter and t h a t  as Independent 

Bcpert he  s h a l l  examine the  Respondent and report his  opinion t o  

Respondent’s Counsel forthwith. 

the 

- 

I Furthermore, the Court on it’s own motion orders  t h a t  

be appointed as C o u r t  Doctor i n  t h i s  matter and that  u------ 
Court  Doctor he s h a l l  examine 

the Court pursuant to a a p t e r  

the Respondent and report  his cpinion 

5122 of the O h i o  Revised Code. 

Richard B. Metcalf 
Probate Judge 

A- 31 
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2*,-. ' . 
I27 THE COURT OF COMMON PLEAS , FRANXLIN COUNTY,  OHIO 

PROBATE DIVISION 

I n  the Matter of 

- Case No. 
Alleged Mentally (Ill) (Retarded) 

- JOURNAL m R Y  APPOINTEJG COWSEL 

upon the o r a l  application 

further appearing t o  the Court 

obtain Counsel o r  is indigent, 

o f  the  above .named person, and it 

tha t  the said person is unable t o  

the C o u r t  hereby Orders that  

, Attorney a t  Law, Columbus, Ohio, is appointed 4 

t o  act as Counsel i n  t h i s  matter. 

captioned person is not indigent the C o u r t  resemes  themright to 

assess costs  t o  said person. 

I n  the event tha t  the above 

R i c h a r d  B. MetcaIf 
Probate.  Judge 

A- 32 
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In  

FRANKLIN COWTTY COURT OF CONllON PLEAS, PROBATE DIVISION 

the  Xatter of 

Case No. 

Alleged to b e  Slentally 111 

CONSENT OF COUNSXL, INDEPENDEX" EXPERT 

I ,  the undersigned person consent t o  act a s  Counsel/Independent 

Expert in t h i s  matter. I understand that I am re ta ined  by 

and that compensation will. come from him if 

able  to 

I agree 

Pay 

t o  be 

In the event that t h e  above mentioned person is ind igent ,  

compensated t o  t h e  extent permitted by t h e  Court. 

Date 
Attorney at Paw Indepeadent Expert 

-3-33 
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IN THE COURT OF COMMON P L m t  FRANKLIN COUNTY, OHIO 
PROBATE DIVISION 

In t he  Matter of 

. 

Alleged Mentally (Il1:l (Retarded) 
Case No. 

- ORDER SEI'TTNG HEARmG P 3 ' D  SERVICX 

On the day of t 19-t an- aff idavi t  alleging 

to be Merrtallv ( I l l 1  (Retarded) subject t o  - 
Court ordered hospitalization was f i l e d  in t h i s  C o u r t  by - 

e 

It is ordexed tha t  the hearing on the aff idavi t  be had before t'nis 

day of IS-, Court a t  Coluxbus, Ohio, on the  

at o *clock . M I t  and that written notice of said 

heeing be given by mail o r  otherwise'to all persons ent i t led  to notice 

&der the  law of  the  State o f  Ohio; and t h i s  cause is continued. 

Richard Bo Metcalf 
Probate Judge 

.. 
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In the Matter of &Yumber 

ENTRY CONTIXUIXG HEARIXG 

For good cause the hearing of t h i s  proceeding is continued t o  

0 ‘clock SI., on the day of t 

19 

Judge of the Probate Court 

11- 35 
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In the Sb t t e r  of 

IN THE PROPATE COURT OF FRANXLIN COUNlY, OHIO 

I 
Case No. 

Alleged to be blentally I11 
I 

This matter came t o  be heard on this day of , 19 - upon I 
I t h e  request of f o r  continued commitment i n  t h i s  matter. 

The Court f i nds ,  from c l e a r  and convincing evidence, t h a t  the  respondent, 

(check one o r  both, whichever is applicable) 

is (dangerous either t o  himself o r  o thers  due 
to  U s  mental i l l n e s s  

would benef i t  from court  ordered hosp i t a l i za t ion  
due t o  his mental i l l n e s s  

1 The Court, therefore,  orders continued commitment f o r  t h e  respondent a t  

, t h e  least r e s t r i c t i v e  treatment environment ava i l ab le  t o  

I meet the respondent's needs. 

and receives a f u l l  hearing or u n t i l  the hosp i t a l  requests continued conunitneat and there is 

a hearing upon such request a s  provided f o r  i n  3 5122,15(h). 

This commitment s h a l l  continue un t i l  t he  respondent reques ts  

The respondent may a l s o  be 

discharged a t  any time upon the  determination by the h o s p i t a l ' s  doctor t h a t  he has s u f f i c i e n t 1  

recovered from his mental i l l n e s s .  

two (2) years from the  date of t h i s  hearing without a court hearing upon the appropriateness 

of the respondent's continued cornmibent. 

In no instance sha l l  the respondent be held more than 

I 
I The Court also f i n d s  t h a t  t he  respondent has been infomed of h i s  right t o  request counse 

at any tlme and tbat immediately upon h i s  request the Court w i l l  appoint counsel for him. 

merefore ,  the Court f u r t h e r  orders that  the cour t  appointed counsel i n  t h i s  matter be  

relieved of all f u r t h e r  respons ib i l i ty  i n  t h i s  matter. 

. . .. 1 
Refexec - Judge 
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FRANKLIN COUNTY COURT OF COMblON PLEAS, PROBATE DIVISION 

'In t h e  Hatter of 

leged t o  be Y e n t a l l y  I11 
C a s e  N o .  

JOUF,"JAL ESTRY 
(ORDER OF HOSPITALIZATIOX SGT TO EXCEED YINZTY DAYS) 

This day t h i s  cause came on f u r t h e r  t o  be heard upon t h e  evidence 

Besented  and t h e  Court be ing  s a t i s f i ed  t h a t  said 

1 ement i n  

c# others i f  allowed t o  remain at l i b e r t y ;  and t h a t  he is a su i tab le  person 

for h o s p i t a l i z a t i o n  not t o  exceed n ine ty  (90) days at 

mentally ill and subject t o  h o s p i t a l i z a t i o n ;  t h a t  he  has  a l e g a l  set- 

County; t h a t  h e  is l i k e l y  t o  i n j u r e  himself 

* 

t h e  least r e s t r i c z i v e  
NSERT NAUE OF HOSPITAL, AGEHCY, OR IXDIVIDUAL 
ternat i v e  a v a i l a b l e  and cons i s t an t  w i t h  t r e a t m e n t  goals. 

The Court f u r t h e r  f i n d s  t h a t  n o t i c e  of hea r ing  has been served 

1 or  waived by a l l  persons e n t i t l e d  t o  r e c e i v e  no t i ce ,  

It is ordered t h a t  t h e  above-mentioned person be h o s p i t a l i z e d  f o r  a 

-&fqd-not t o  exceed n ine ty  (90) days i n  

t d i n g s  i n  t h i s  case be t r a n s m i t t e d  t o  t h e  Head of t h e  Hospi ta l .  

It is f u r t h e r  ordered that t h e  a f o r e s a i d  person be placed i n  t h e  cus- 

&Y of , pending h i s  removal on t h i s  order t o  

. 
The Court f u r t h e r  f i n d s  t h a t  t h e  respondent h a s  been informed t h a t  h e  

request  an a t to rney  at  any t i m e  i n  t h e  f u t u r e  and t h a t  immediately upon 

h r" s request  t h e  cour t  w i l l  appoint an a t to rney  for hirn. 

1 
r e l i e v e d  of all f u r t h e r  r e s p o n s i b i l i t y  i n  t h i s  matter. 

The Court, t h e r e f o r e ,  o r d e r s  t h a t  t h e  cour t  appointed a t t o r n e y  be 

REFEREE - PROBATE JUDGE 
A-37 



FRANKLIN COUNTY COURT OF COblUOIu PLEAS, TROBATE DIVISION 

In t h e  Xatter of 
Case No. 

Alleged Mentally (IlI)(Retarded) 

HEARING ON COAXTESTED !JATTERS 

Date I Nature of Hearing: Mentally (Ill)(Retarded) 

Attorney for Respondent 

- 
E 

Is 
I, 

Attorney f o r  Hospital 

nrmszrong ana uKev-Lourt Reporters c u n e r  rarzies 

Dr. - Independent Expert 
Dr. - Court. Doctor 

DISPOSITIOX 

c 

. 
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IN THE PROIJATE COURT OF FRANKLIN COUEITY, O I I I O  

f'n t h e  Hattcr of 

1 
1 

Case No. 

APPLICATION TO AUTIIORIZE SURGERY 

, t h e  undersigned, r e s id ing  a t  
- 

says t h a t  he has inforna t ion  t o  

u b e l i e v e  o r  has ac tua l  knowledge t h a t  

!receive i n f o m a t i o n  required t o  enable him t o  give a f u l l y  informed 

.is i n  need of  surgery and is - physical ly  mentally unable t o  

i n t e l l i g e n t  and knowing consent t o  t he  following su rg ica l  procedure: 1 

I 
land asks t h a t  the  Court zuthorize t h e  above procedures. 

The undersigned f u r t h e r  s t a t e s  t h a t  s a i d  procedures a r e  necessary 

to pro tec t  the general  hea l th  and well-being of 

The undersigned furtfier states t h a t  t he re  i s  no guardian o r  o the r  i 
family member ava i l ab le  t o  consent acd t h a t  he has a t tached the  

&pinion of  the  chief medical o f f i c e r  o r  a t tending physician and a 

concurring opinion by a l icensed physician.  

II 
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FRANKLIN COUNTY COURT OF COBEAON P E A S ,  PROBATE DIVISION 

In t h e  Matter of 

Case N o .  

Alleged Uentally ( I l l ) ( R e t a r d e d )  

This cause came on t o  be heard t h i s  day upon the  f i l i n g  of a 

. w r i t t e n  a f f i d a v i t  of Uen ta l  CI l lness ) (Retarda t ion) ,  a l l e g i n g  that  the - 
above captioned person is Mentally ( I l l ) (Retarded)  and subjec t  t o  

hosp i t a l i za t ion  by Court Order. The Court f i n d s  that sa id  person 

has signed a Voluntary Admission, which evidences tha t ,  there is no 

probable cause t o  be l i eve  t h e  facts a s  stated i n  t h e  a f f i d a v i t  of 

Mental ( I l lness ) (Retarda t ion) .  

It is t he re fo re  ordered that s a i d  person is discharged and t h i s  

cause is herewith dismissed and t h e  record expunged for thwi th .  

Richard B. Uetcalf 
Probat e Judge 

A-40 
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I IN THE 

* 11, the Matter of 

1 

COURT OF CO>C*?ON PLEAS , FEWXIGIN 
PROBATE DIVISIOPJ 

c o m i ,  

_. . 

O H I O  

- 
Alleged Mentally (Ill) (Retarded) 

4 
Case No. 

FINAL ENTRY OF DISMISSAL 

This cause came to be heard th i s  day upon an affidavit alleging - -  

t h a t  the above captioned person is  Mentally (1111 (Retar2ed3, 

o hospitalization by judicial order. 

1 

The Court  finds that said person has been g r a t e d  f inal  

0 

It is therefor ordered that th i s  case be dismissed, 

subject 

4 

discfiarge 

Richard B.Metcalf 

I Probate Judge 
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APPENDIX B. O H I O  STATC'TE .M.=YSIS 

Index 

A n a l y s i s  O u t l i n e .  . . . . . . . B- 3 

Ohio S t a t u t e  Analysis . . . . . B-15 
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Section 1 

PREHEARING MATTERS 

Initiating a commitment 

a. Considerations 
i. Means of initiation 
ii. 
i i i .  Supporting allegations, petitions, and 

iv. Screening mechanisms 
v .  Criteria for initiation 

Persons who may initiate proceedings 

attachments 

b.  Variations in statutes and court rules 
c. Procedural guidelines 
d. Comentary 

Section 2 Alternatives to and diversions from prehearing detention 

a. Cons i derat i ons 
i. Permitted 
ii. Options specified 
i i i .  Provision for payment 

b. Variations in statutes and court rules 
c. Procedural guidelines 
d. Comentary 

Section 3 Authori zing detention 

a. Considerations 
i. Criteria for detention and required standard of 

proot 
ii. Authority to order detention 

b. Variations in statutes and court rules 
c. Procedural guidelines 
d. Comnentary 

Section 4 Taking respondent into custody 

a. Considerations 
i. 

ii. 
i i  i . Payment 

Procedures for taking and holding respondent 
in custody 
Notifying respondent o f  his or her rights 

b. Variations in statutes and court rules 
c. Procedural guidelines 
d. Commentary 

Section 5 Preheari ng detention 

a. Consi derati ons 

.. 



i. Place o f  detention 
11. 
iii. Authority to transfer custody 
iv. Provision f o r  payment 

b. Variations i n  statutes and court rules 
c . Procedura I guide 1 i nes 
d. Commentary 

Maximum period o f  prehearing detention 

Section 6 Notice of detention 

Sect 

a. 

b. 
C. 
d. 

on 7 Prov 

a. 

b. 
C. 
d. 

Considerations 
i. 
i i .  By whom 
i i i .  Timing 
Variations in statutes and court rules 
Procedural guidelines 
Conunen t ary 

To whom is notice given 

sion o f  counse 1 

Considerations 
i. Kight to counsel 
ii. Provision of counsel for indigents - method o f  

determining indigency 
iii. Method and timing of appointment of counsel 
' iv.  Counsel's responsibilities and rights to access 
v. Provision for payment 
Variations in statutes and court rules 
Procedural guidelines 
Comen tary 

Section a Preheari ng exami nation 

a. Considerations 
'i. Timing 
-ii. Examiner number and qualifications 
lii. Right to remain silent 
iv. 

v. Notification ot rights 
vi. Required elements o f  examination 
vii. Provision for payment of examiners 

Hight to independent examination and 
soci a1 investi gation 

b. Variations in statutes and court rules 
c. Procedural guidelines 
d. Comentary 

Section 9 Preheari ng treatment 

-= 
L r 

rr 

L 

a. Considerations 
i . Circumstances 
ii .  
i i i .  Provision for payment 

Notice of right to refuse 



b. Variations in statutes and court rules 
c. Procedural guidelines 
d. Commentary 

Section IO Prehearing dismissal or discharge 

a. Considerat ions 
i . Circumstances 
i i . Authority 
iii .  Notification requirements 

b. Variations in statutes and court rules 
c. Procedura I guide I i nes 
d. Comentary 





Section 1 

THE HEARING: ADJUDICATING THE QUESTION OF CUMMITMENT 

Hear i ng character i s t i cs 

a. Cons i derat i ons 
i. Provisions for holding hearings 
i i . 
i i i .  Notification requirements 
iv. Timing o f  hearing 
v. Place of hearing 
vi. Hearing body 

b. Variations in statutes and court rules 
c. Procedural guidelines 
d. Commentary 

Requesting a hearing ( i f  not mandatory) 

Section 2 Counse I 

a. Cons i derat i ons 
i. Counsel for respondent 
ii. 
i i i .  Private counsel for petitioner or applicant 
iv. 

Provision for state or county counsel 

Role and responsibility o f  counsel 
b. Variations in statutes and court rules 
C . Procedura I guide I i nes 
d. Comnentary 

Section 3 Opportunity for voluntary admission 

a. Considerations 
i. Right to request voluntary admission 
ii .  Notice of right 
i i i .  Relevance of respondent's competency 
iv. Approval procedures and conditions 
v. Extraordinary consequences o f  voluntary admission 

b. Variations in statutes and court rules 
c. Procedural guidelines 
d. Commentary 

Section 4 Cri teri a for i nvo 1 untary commitment 

a. Considerations 
i. What must be shown 
ii. Specific conjunctive criteria 
111. Consideration of less restrictive alternatives 
iv. Kequired standard of proot 

b. Variations in statutes and court rules 
c. Procedural guidelines 
d. Comnentary 



Section 5 Jury tria 

a. Cons derations 
i. Higil t  to trial by jury 
i i .  Judicial authority to dismiss jury verdict 
iii. Jury procedure requirements 

b. Variations in statutes and court rules 
c. Procedural guidelines 
d. Commentary 

Section 6 Procedural Issues 

a. 

b. 
C. 
d. 

Considerations 
i. 
ii. Presence o f  examiners at hearing 
i i i .  Presence o f  other witnesses 
iv. Public access to hearings 
v. Record of hearing 
vi. Continuances 
vii. Evidentiary matters 
viii. Provision for payment 
Variations in statutes and court rules 
Procedural guidelines 
Commentary 

Presence o f  respondent at hearing 

. . .  
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THE HEARING: DETERMIhING TREATMENT 

Section I Adjudicating the question of respondent's capacity to refuse 
treatment 

a. Considerations 
i. Mandatory part of hearing 
ii. Implicit to, but not independent question of 

heari ng 
i i i . Independent proceedi ng 

b. Variations in statutes and court rules 
c. Procedural guidelines 
d. Commentary 

Section 2 Treatment pl an 

a. Considerations 
i. Kequired 
ii. Timing of treatment plan 
i i i .  Kespondent's right to challenge 

b. Variations in statutes and court rules 
c. Procedura I guide 1 ines 
d. Commentary 

Section 3 Comnitment or order for care or treatment 

a. Consi derat i ons 
i. Hospital alternatives specified 
ii. Less restrictive alternatives specified 
i i i .  Responsibility to consider treatment options 
iv. Judicial authority to mandate admission or 

specify treatment 
v .  Provision for payment 

b. Variations in statutes and court rules 
c. Procedural guide I ines 
d. Comentary 
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POSTHEARING 

Section 1 Not if ication requirements 

a. Consi derat ions 
i. Notification of commitment 
ii. .Notification of dismissal 
i i i .  Notification of discharge 

b. Variations in statutes and court rules 
c. Procedural guidelines 
d. Commentary 

Section 2 Appea 1 

a. Considerations 
i . Who may appea I 
ii. Judicial body receiving appeal 
i i i . Procedures to initiate appea I 
iv. Appeal on record or de novo 
v. Right to jury 
vi. Timing of appeal 
vii. Provisions for release pending appeal 

b. Variations i n  statutes and court rules 
c. Procedural guidelines 
d. Commentary 

Section 3 Institutional authority and the role of the court 

a. Considerations 
i . Admittance 
i i . Treatment 

, i i i .  Periodic progress reports to court 
iv. Transter 
v .  Discharge 

b. Variations in statutes and court rules 
c. Procedural guidelines 
d. Commentary 

Section 4 Patient's rights 

a. Considerations 
i . Hight to treatment 
ii. Right to refuse treatment 
i i i .  Kight to seek release 
iv. Patient's rights and civil rights 
v. Specific provisions 
vi. Patient advocacy systems 

b. Variations in statutes ana court rules 
c. Procedural guidelines 
d. Comentary 
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Section 5 Ketention or recertification 

a. Considerations 
i . Periods o f  commitment 
ii. Process for extending commitment 
i i i .  Special procedures for retention or 

recertification hearings 
b. Variations in statutes and court rules 
c. Procedural guidelines 
d. Commentary 
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OHIO STATUTE ANALYSIS 

?rehearing Matters 

Section 1 Initiating a commitment 

1.1 Means of initiation 

Emergency procedure. 5122.10. 
Judici a1 procedure. 2945.38, 2945.40, 5122.11 -5122.15. 

1.2 Who may initiate 

Emergency 

Any psychiatrist, licensed clinical psychologist, licensed physician, 
health officer, parole officer, police officer, or sheriff may take a 
person into custody, or the chief of the adult parole authority or a 
parole or probation officer with the approval of the chief of the 
authority may take parolee, probationer, or furloughee into custody and 
may immediately transport him to a hospital. 5122.10. 

Judicial 

Any person may file affidavit (affidavit based on either reliable 
information or actual knowledge, whichever is determined to be proper by 
the court). 5122.11. 

1.3 Supporting allegations, petitions, ana attachments 

Emergency 

Initiating person has reason to believe that the person is a mentally i l l  
person subject to hospitalization and represents a substantial risk of 
physical harm to himself or others if allowed to remain at liberty 
pending examination. 5122.10. 

A written statement shall be given to the hospital by the transporting 
agent stating the circumstances under which such person was taken into 
custody and the reasons for the agent's belief. 
available to the respondent or his or her attorney on request. 

Judicial 

The affidavit shall contain an allegation setting forth the specific 
category or categories of the Revised Code upon which the jurisdiction of 
the court is based and a statement of alleged facts sufficient to 
indicate probable cause to believe that the person is a mentally i l l  
person subject to hospitalization by court order. 

Statement shall be made 
5122.10. 

The affiaavit may be 



accompanied, or the court may require that such affidavit be accompanied, 
by a certificate of a psychiatrist, or a certificate signed by a licensed 
clinical psychologi!ji and a certificate signed by a licensed physician 
stating that he or :;he has examined the person and is of the opinion that 
the person is a mentally i l l  person subject to hospitalization by court 
order, or shall be accompanied by a written statement by the affiant, 
under oath, that the person has refused to submit to an examination by a 
psychiatrist, or by a licensed clinical psychologist and licensed 
physician. 5122.11. 

1.4 Screening mechanisms 

Emergency 

Respondent examined within 24 hours by the hospital staff; admitted on 
unclassified status if necessary. 5122.10. 

Ju di c i a1 

Upon receipt of the affidavit the court may order an investigation by a 
social worker or other investigator. 
of appropriate treatment alternatives. 5122.13. Order of temporary 
detention only if judge (or referee) has probable cause. 

Written report covers availability 

5122.1 1. 

1.5 Criteria for initiation 

Gnergency 

Reason to believe respondent is a "mentally i l l  person subject t o  
hospitalization by c:ourt order" and represents a substanti a1 risk of 
physical harm to himself or others if allowed to remain at liberty 
pending examination ,, 5122.10. 

Judicial 

Probable cause to believe respondent is a "mentally i l l  person subject to 
hospitalization by c:ourt order". 5122.1 1. 

Section 2 Alternatives to and diversions from prehearing detention 

2.1 Permitted 

Emergency 

Head of hospital may admit as a voluntary patient. 5122.10. 
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Judicial 

Respondent under custody order may be detained for not more than 
forty-eight hours in his or her home, a licensed rest or nursing home, a 
licensed or unlicensed hospital, a mental healtn clinical facility, or a 
county home but he or she shall not be detained in a nonmedical facility 
used for detention of persons charged with or convicted of penal offenses 
unless the court finds that a less restrictive alternative cannot be made 
available. 5122.17. 

2.2 Options specified 

A1 1 

See 2.1, above. 
- 

2.3 Provision for payment 

A1 1 

See Section 4.3 below. 
after-care, day-care or routine consultation and treatment services shall 
be based upon the ability o f  the patient or his other liable relatives to 
pay. When it is determined by the Department that a charge shall be 
made, such charge shall be computed according to income or other assets, 
and the needs of others who are dependent on such income and other assets 
for support. 5121.04( 6 )  (9), 5121.04( 6 )  (2). 

- 
The rate to be charged for pre-admission care, 

Section 3 Authorizing detention 

3.1 Criteria for detention and required standard of proof 

Emergency and Judicial 

Same as Section 1.5, above, Criteria for Initiation. 

3.2 Authority to order detention 

h e r  g enc y 

Same as Section 1.2, above, Who May Initiate. 

Judi ci a1 

Judge of probate court or referee who is an attorney at law apointed by 
the court. 5122.11. 
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Section 4 Taking respondent into custody 

4.1 Procedures for taking respondent into custody 

Emergency 

Any psychiatrist, licensed clinical psychologist, licensed physician, 
health officer, parole officer, police officer, or sheriff may take a 
person into custody, or the chief of the adult parole authority or a 
parole or probation officer with the approval of the chief o f  the 
authority may take a parolee, probationer, or furloughee into custody and 
may immediately transport him to a hospital. 5122.10. 

Every reasonable an,d appropriate effort shall be made to take persons 
into custody in the least conspicuous manner possible. 5122.10. 

Judi ci a1 

Temporary order of detention directs any health or police officer or 
sheriff to take respondent into custody and transport Such person to a 
hospital (or other place - see 2.1, above). 5122.11. 

4.2 Notifying respondent of his or her rights 

A1 1 - 
Any person who is involuntarily detained in a hospital or is otherwise in 
custody under this Ichapter shall, imnediately upon being taken into 
custody, be informed and provided with a written statement that he may: 

Make immediately a reasonable number o f  telephone calls or US2 
other reasonable means to contact an attorney, a physician, a licensed 
clinical psychologist, or to contact some other person or persons to 
secure representation by counsel, or to obtain medical or psychological 
assistance, and be provided assistance i n  making calls if such assistance 
is needed and requested; 

mental condition and, if he is unable to obtain an attorney or 
independent expert evaluation, be represented by court-appointed counsel 
or have independent expert evaluation of his mental condition, or both, 
at public expense if he is indigent; 

Have a hearing, upon request, to determine whether or not there 
is probable cause to believe he is a mentally i l l  person subject to 
hospital ization by court order. 
5122.05. 

(1 )  

(2) Retain counsel and have independent expert evaluation of his 

( 3 )  
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Respondent has r i g h t  t o  be n o t i f i e d  of r ights u n d e r  the law ( l i s t e d  i n  
Posthear ing,  Sect ion 4.1) w i t h i n  24 hours o f  admission. 5122.27. 

R i g h t  t o  a written l i s t  of a l l  r i g h t s  enumerated i n  t h i s  chapter ,  read 
and explained i f  respondent unable t o  read. 5122.29(A). 

4 .3  Payment 

Emergency and J u d i c i a l  

Costs and expenses o f  a l l  proceedings held under th is  chapter  s h a l l  be 
paid a s  fol lows:  

deput ies ,  the same fee allowed t o  cons tab les  t o  be paid upon t h e  approval 
of the probate  judge. 

mental ly  i l l  person t o  a hospi ta l  o r  removing one therefrom, the ac tua l  
necessary expense incurred, s p e c i f i c a l l y  itemized and v e r i f i e d  by his 
oath and approved by the probate  judge; 

when authorized by the probate  judge, a fee se t  by the probate  c o u r t ,  
provided such a s s i s t a n t s  a r e  not  drawing a s a l a r y  from the s t a t e  o r  any 
p o l i t i c a l  subdiv is ion  t h e r e o f ,  and their a c t u a l  necessary expense 
incurred,  provided t h a t  such  expenses a r e  s p e c i f i c a l l y  itemized and 
v e r i f i e d  by their oath and approved by the probate  judge. 

d i v i s i o n  s h a l l  be cer t i f ied t o  the s t a t e  and paid by the s t a t e  o u t  of the 
sta te  t reasury .  
5122.43. 

( 1 )  

( 2 )  

To p o l i c e  and h e a l t h  o f f i c e r s ,  o t h e r  than sheriffs o r  their 

To a person o t h e r  than the sheriff o r  h i s  deputies f o r  tak ing  a 

( 3 )  To a s s i s t a n t s  who convey mentally i l l  persons t o  the h o s p i t a l  

Such fees and expenses, toge ther  w i t h  a l l  c o s t s  i n  the probate  

Section 5 Prehearing de ten t ion  

5.1 Place of  de ten t ion  

h e r  gency 

Generally,  respondent is  t ranspor ted  t o  a l i censed  mental hea l th  h o s p i t a l  
o r  mental hea l th  c l i n i c a l  f a c i l i t y .  5122.10, 5122.01 (F),(H), 5119.20. 
Respondent may be  t ranspor ted  t o  a general  h o s p i t a l  noc licensed by the 
Department of Mental Health where he may b e  h e l d  f o r  twenty-four hours 
a f t e r  which he must be t r a n s f e r r e d  t o  a hospi ta l  l i censed  by the 
Department of Nental Health. 5122.10. 

Judi ci a1 

A hospi ta l  (5122.11); pending his removal t o  a h o s p i t a l ,  a person taken 
i n t o  custody o r  ordered t o  be h o s p i t a l i z e d  pursuant  t o  the Revised Code 
may be detained f o r  no t  more than f o r t y - e i g h t  hours i n  h i s  home, a 
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l i censed  r e s t  o r  nu r s ing  home, a l i censed  o r  unlicensed h o s p i t a l ,  a 
mental hea l th  c l i n i c a l  f a c i l i t y ,  o r  a county home b u t  he s h a l l  not  be 
de ta ined  i n  a nonmedical f a c i l i t y  used f o r  d e t e n t i o n  o f  persons charged 
w i t h  o r  convicted o f  penal o f f e n s e s  unless the c o u r t  f i n d s  t h a t  a less 
res t r ic t ive a l t e r n a t i v e  cannot be made a v a i l a b l e .  5122.17. 

5.2 Maximum period of  pre-hearing d e t e n t i o n  

Erne r g en cy 

If a f t e r  3 days, respondent i s  no t  admitted as a vo lun ta ry  p a t i e n t ,  an 
a f f i d a v i t  has no t  been f i l e d  by t h e  head o f  t h e  h o s p i t a l ,  and the c o u r t  
has not  otherwise issued a temporary o r d e r  of  d e t e n t i o n ,  t h e  head of  the 
h o s p i t a l  s n a l l  d i scha rge  the person un le s s  t h e  person has been sentenced 
t o  the department 01' r e h a b i l i t a t i o n  and c o r r e c t i o n  and has n o t  been 
r e l e a s e d  from his  sen tence ,  i n  which case the person sha l l  be returned t o  
t h a t  department. 5'122.10. 

Judici a1 

Respondent ( o r  o t h e r )  may request a probable cause  hea r ing ,  t o  be h e l d  
w i t h i n  3 days of t h e  request. 5122.141(6). Respondent o r  his counsel 
may request a f u l l  hea r ing ,  t o  be h e l d  a s  soon a s  p o s s i b l e  w i t h i n  10 days 
from the probable  muse hearing.  5122.141(H). Unless the respondent has 
been discharged,  a mandatory f u l l  hea r ing  sha l l  be held between t h e  30th 
and 45th day a f t e r  the o r i g i n a l  i nvo lun ta ry  d e t e n t i o n  of  any respondent 
who has had no probable  cause hea r ing ,  o r  who f a i l e d  t o  request a f u l l  
hea r ing ,  o r  whose fu11 hea r ing  was not  h e l d  because cont inuance was 
ordered. 5122.141 ( t i ) .  

5.3 Authori ty  t o  t ransfer  custody 

Emergency 

If a person taken i n t o  custody under t h i s  s e c t i o n  i s  t r a n s p o r t e d  t o  a 
general  h o s p i t a l ,  t h e  general  h o s p i t a l  may admit the person, o r  provide 
c a r e  and treatment f o r  t h e  person, o r  both,  b u t  by the end o f  twenty-four 
hours  a f t e r  h i s  a r r i v a l  a t  t h e  general  h o s p i t a l ,  t h e  person s h a l l  b e  
t r a n s f e r r e d  t o  a mental h e a l t h  h o s p i t a l .  5122.10. 

Also, see Sect ion 5.2,above. 

Judici  a1 

Not S p e c i f i c a l  l y  Mentioned (Hereinafter, NSM) 

5.4 P rov i s ions  f o r  payment 

A1 1 - 
NS19 ( B u t  see The Hearing Determining Treatment, Sect ion 3.5).  
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Section 6 Notice o f  detention 

1.1 To whom is notice given 

A1 1 

Whenever a person has been involuntarily detained at or admitted to a 
hospital or other facility at the request of anyone other than the 
person's legal guardian, spouse, or next of kin, the head of the hospital 
or other facility in which the person is temporarily detained shall 
imnediately notify the person's legal guardian, spouse or next of kin, 
and counsel, if these persons can be ascertained through exercise of 
reasonable diligence. 
to a hospital or other facility, such notification shall not be given 
without his consent. The head of the hospital or other facility shall 
inform a person voluntarily remaining at or admitted to a hospital or 
other facility that he may authorize such notification. 5122.18. 

- 

If a person voluntarily remains at or is admitted 

6.2 By whom 

A1 1 - 
Head of hospital or other facility. 5122.18. 

6.3 Timing 

A1 1 

(See Section 6.1, above.) 
- 

Section 7 Provision of counsel 

7.1 Right to counsel 

The respondent has the rignt to be represented by counsel o f  his choice. 
5122.15. See Section 4.2, above. 

7.2 Provision o f  counsel for indigents-method of determining 
i ndi gency 

A1 1 

If the respondent is indigent, court-appointed counsel shall be 
provided. 5122.15(A) (4). 

- 

3-21 



"Indigent" means unable without deprivation of satisfaction of basic 
needs to provide for the payment of an attorney and other necessary 
expenses of legal representation, including expert testimony. 5122.01 

7 .3  Method and timing o f  appointment of counsel 

A1 1 - 
If the respondent is not represented by counsel, is absent from the 
hearing, and has not validly waived the right to counsel, the court shall 
appoint counsel inmediately to represent him at the hearing, reserving 
the right to tax costs of appointed counsel to the respondent, unless it 
is shown that he is indigent. If the court appoints counsel, or if the 
court determines th'at the evidence relevant to the respondent's absence 
does not justify the absence, the court shall continue the case. 
5122.15(A)(3). 

7.4 Counsel's responsibilities and rights o f  access 

A1 1 - 
With the consent o f  the respondent, the following shall be made available 
to counsel for the respondent: 

(a) All relevant documents, information, and evidence in the custody 
or control of the state or prosecutor; 

(b)  All relevant documents, information and evidence in the custody 
or control of the hospital in which the respondent is currently held, or 
in which he has been held pursuant to this chapter; 

(c) All relevant documents, information, and evidence in the custody 
or control of any hospital, facility, or person not included in division 
(a) or ( b )  o f  this section. 
5122.15(A) (1 ). 

7.5 Provision for payment 

A1 1 

Costs and expenses of all proceedings held under this chapter shall be 
paid as follows: 

To an attorney appointed by the probate division for an indigent alleged 
mentally i l l  person pursuant to any section of this chapter, such fees as 
are determined by the probate division. When such indigent persons are 
before the court all filing and recording fees shall be waived. 

Such fees and expenses, together with all costs in the prabate division 
shall be certified t o  the state and paid by the state out of tbe state 
treasury. 
5122.43. 

- 
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Section 8 Preheari ng examination 

8.1 Timing 

A1 1 

Upon receipt of the affidavit the court may order an investigation by a 
social worker or other investigator. 

Emergency 

A person transported or transferred to a hospital or mental health 
clinical facility under this section shall be examined by the staff Of 
the hospital or facility within twenty-four hours after his arrival at 
the hospital or facility. 5122.10. 

- 
5122.13. 

Judicial 

Immediately after acceptance of an affidavit, the court may appoint where 
a certification has been filed, or shall appoint where no such 
certification has been filed, at least one PSyChiatriSt, or a licensed 
clinical psychologist and a licensed physician to examine the 
respondent. 5122.14. 

8.2 Examiner number and qualifications 

Investigation: 

A1 1 - 
A social worker or other investigator appointed by the court. 5122.13. 

Medical Exam: 

Emer gency 

Staff of the hospital or facility. 

Judici a1 

If a certification is filed court may, or if no certification the court 
shall appoint at least one psychiatrist, or a licensed clinical 
psychologist and a licensed physician. 5122.14. (See Section 1.3, 
above, Re: Certification) 

5122.10. 

A1 1 

NSlY 

- 
8.3 Right to remain silent 



8.4 Right to independent examination and social investigation 

A1 1 - 
The respondent shall be informed that he may have independent expert 
evaluation . 5122.15 ( A )  (4). 

Any person who is involuntarily detained in a hospital or is otherwise in 
custody under this chapter shall, immediately upon being taken into 
custody, be informed and provided with a written statement that he may 
retain counsel and have independent expert evaluation of his mental 
condition and, if he is unable to obtain an attorney or independent 
expert evaluation, be represented by court-appointed counsel or have 
independent expert evaluation o f  his mental condition, or both, at public 
expense if he is indigent. 5122.05. 

"Independent expert evaluation" means an evaluation conducted by a 
licensed clinical pSyChOlOgiSt, psychiatrist, or licensed physician who 
has been selected b<y the respondent or his counsel and who consents to 
conducting the evaluation. 5122.01(P). 

8.5 Notification of rights 

A1 1 

See Section 8.4, above. 
- 

8.6 Required elements o f  examination 

A1 1 - 
Med i c a 1 exami nat i on : 

The mental condition of the respondent, and his need for custody, care, 
or treatment i n  a mental hospital. 5122.14. 

The examination, if possible, shall be held at a hospital or other 
medical facility, at the home o f  the respondent, or at any other suitable 
place least likely to have a hamful effect on the respondent's health. 
51 22.14. 

Investigation: 

Such investigation shall cover the allegations of the affidavit and other 
information relating to whether or not the person named in the affidavit 
or statement is a mentally i l l  person subject to hospitalization by court 
order, and the availability of appropriate treatment alternatives. 
5122.13. 
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8.7 Provision f o r  payment t o  examiners 

A I  1 

Costs and expenses of a l l  proceedings held under this  chapter shall b-e 
p a i d  as follows: 

- 

To physicians acting as expert witnesses and t o  the expert witnesses 
designated by the court, an amount determined by the court. 

Such fees and expenses, together w i t h  a l l  costs in the probate division 
shall be certif ied t o  the s ta te  and paid by t h e  s ta te  o u t  of the State 
treasury. 
5 122 e43 

Section 9 Preheari ng treatment 

9.1 Circumstances 

A1 1 

The person may be ooserved and treated until the probable cause hearing. 
If no probaole cause hearing i s  held, the person may be observed and 
treated until the fu l l  hearing. 

- 

5122.11. 

9.2 R i g h t  t o  refuse; Notice o f  right 

A1 7 

NSM 

- 

9.3 Provision for payment 

A1 1 - 
Rate of support determined by adjusted gross annual income and numoer of  
dependents. 5121.04. The department shall annually determine the 
abil i ty t o  pay of  a patient or  his l iable relatives and the amount t h a t  
such person or persons shall pay. 5121.03. 

Section 10 Prehearing dismissal/discharge 

10.1 Circumstances 



Emergency 

After the examination, if the head o f  the hospital believes that the 
person is not a mentally i l l  person subject to hospitalization by Court 
order, he shall release or discharge the person immediately unless a 
court has issued a temporary order of detention applicable to the 
person. After the examination, if the head o f  the hospital oelieves that 
the person is a mentally i l l  person subject to hospitalization by Court 
order, he may detain the person for not more than three court days 
following the day o f  the examination and during such period admit the 
person as a voluntary patient or file an affidav’it. If neither action is 
taken and a court has not otherwise issued a temporary order o f  detention 
applicable to the person, the head of the hospital shall discharge the 
person at the end o f  the three-day period unless the person has been 
sentenced to the department of rehabilitation and correction and has not 
been released from his sentence, in which case the person shall be 
returned to that department. 5122.10. 

Judicial 

Every person shall be examined by the staff of the hospital or facility 
as soon as practicaole after arrival. 
hours after the time of arrival, and if the head of the hospital fails 
after such exam to certify that in his opinion the person is a mentally 
i l l  person subject to hospitalization by court order, the person shall be 
immediately released. 5122.19. 

Such exam shall be held within 24 

10.2 Authority 

Emergency 

Head of hospi ta l .  5122.10. 

Judici a1 

Head of hospital. 5122.19. 

10.3 Notification requirements 

Emergency 

NSM 

Judici a1 

NSM 
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The Hearing: Adjudicating the Question of Commitment 

Section 1 Heari ng characteri s t i cs 

1.1 Provisions for holding hearings 

Emer gencx 

No hearing available during 3 day emergency hosp tali zat on. 5122.10. 

(NOTE: A respondent who is involuntarily placed in a hospital or 
O w  place shall on request of the respondent, his guardian, the 
head of the hospital, or on the court's own motion be afforded a 
hearing to determine whether or not there is probable cause to 
believe that the respondent is a mentally i l l  person subject to 
hospitalization by court order. Held within 3 days of request 
(unless continued). 5122.141.) 

Judicial 

Unless the person has been discharged, a mandatory full hearing snall be 
held between the thirtieth and forty-fiftn day after the original 
involuntary detention of any respondent who has had no probable cause 
hearing, or who failed to request a full hearing, or whose full hearing 
was not held because continuance was ordered. 5122.141. 

Eventual hearing is mandatory, but respondent or counsel may request a 
hearing any time between the probable cause and mandatory hearing. 
5122.141. 

1.3 Notification requirements 

A1 1 

After receipt of the affidavit the court shall cause written notice by 
mail or otherwise of any hearing as the court directs, to be given to the 
following persons: 

- 

( A )  The respondent; 
(B) The respondent's legal guardian, if any, the respondent's 

spouse, if any, and the respondent's parents, if the respondent is a 
minor, if these persons' addresses are known to the court or can be 
obtained through exercise of reasonable diligence; 

(C) The person filing such affidavit; 
(0) Any one person designated by the respondent; but if such 

respondent does not  make a selection, the notice Shall be sent to the 
adult next o f  kin other than the person who filed the affidavit if tht 
Person's address is known to the court or can be ootained through 
exercise of reasonable diligence; 
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( E )  The respondent's counsel ; 
(F) The director or head of the hospital or the respective designee. 

Any person entitled to notice under this section w i t h  the exception Of  
the respondent, may waive the notice. 

A copy of the affidavit and temporary order of detention shall be served 
with the notice to the parties and to respondent's counsel, if counsel 
had been appointed or retained. 
51 22.12. 

1.4 Timing of hearing 

A1 1 - 
Unless the person has been discharged, a mandatory full hearing shall be 
held between the thirtieth and forth-fifth day after the original 
involuntary detention of any respondent who has had no probable cause 
hearing, or who failed to request a full hearing, or whose full hearing 
was not held because continuance was ordered. 5122.141. 

1.5 Place of hearing 

A1 1 

May be conducted.in or out of the county in which the respondent i s  
held. 5122.15. 

- 

1.6 Hearing body 

A1 1 

The hearings shall be conducted by a judge of the probate court or a 
referee designated by a judge of the probate court. 
designated under this division shall be an attorney. 

- 
Any referee 
5122.15. 

A referee appointed by the court may make all orders that a judge may 
make, except an order o f  contempt of court. 5122.15(5). 

Section 2 Counsel 

2.1 Counsel for respondent 

A1 1 

See Prehearing Matters, Section 7. 
- 
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2.2 Provision for state or county counsel 

A1 1 

An attorney designated by the Attorney General shall present the case 
demonstrating that the respondent is a mentally i l l  person subject to 
hospitalization by court order. The Attorney General shall offer 
evidence o f  the diagnosis, prognosis, record of treatment, if any, and 
less restrictive treatment plans, if any. 5122.15. 

- 

2.3 Private counsel for petitioner or applicant 

A1 1 

NSM 

- 

2.4 Role and responsibility of counsel 

A1 1 

See Prehearing Matters, Section 7.4, and Section 2.2, above. 
- 

Section 3 Opportunity for voluntary admission 

3.1 Right to request voluntary admission 

Any person who has been committed under this section, or for whom 
proceedings for hospitalization have been commenced may, at any time, 
apply for voluntary admission to the hospital, facility, or person to 
which he was committed. 5122.15(6). 

3.2 Notice of right 

3.3 Relevance of respondent's competency 

NSM 
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3.4 Approval procedures and conditions 

A I  1 - 
Respondent makes written application; may be admitted unless the head of 
the hospital finds that nospitalization is inappropriate. 5122.02. 

3.5 Extraordinary consequences of voluntary admission 

A1 1 

NSM (For all voluntary patients, whether, or not initially admitted 
involuntarily, the head of the hospital may file an affidavit for 
involuntary hospitalization and release may be postponed until the 
hearing. 5122.03.) 

- 

Section 4 Criteria for involuntary commitment 

4.1 What must be shown 

A1 1 

That the respondent is a "mentally i l l  person subject to hospitalization 
by court order". 5122.15. 

- 

4.2 Consideration of less restrictive alternatives 

AI 1 - 
If court orders investigation by social worker or other investigator, 
report shall cover the avai 1 abi 1 i ty of a1 ternative treatment methods. 
5122.13. 

In determining the place to which, or the person with w n o m ,  the 
respondent is to be committed, the court shall consider the diagnosis, 
prognosis, and projected treatment plan for the respondent and order the 
implementation of the least restrictive alternative available and 
consistent with treatment goals. 5122.15(E). 

In proceedings under this chapter, the Attorney Gtneral shall offer 
evidence o f  less restrictive treatment plans, if any. 5122.15(3)(10). 

4.3 Required standard of proof 

A1 1 - 
Clear and convincing. 5722.15(3). 
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Sect ion 5 Jury t r i a l  

5.1 Is the r i g h t  t o  t r i a l  by j u r y  provided?  

A1 1 

NSM 

- 

5.2 J u d i c i a l  a u t h o r i t y  t o  dismiss j u r y  v e r d i c t ?  

A1 1 

Not Applicable ( H e r e i n a f t e r ,  N / A )  

- 

5.3 Jury procedure requirements 

A1 1 

N / A  

- 

Sect ion 6 Procedural issues 

6.1 Presence of  respondent a t  hear ing? 

A1 1 

The respondent has the r i g h t  t o  a t t e n d  

- 

The respondent has the r i g h t ,  b u t  shal 
s h a l l  be so advised by the c o u r t .  512 

the hea r i  ng . 

.15(A)(12). 
no t  be compe 

6.2 Presence of  examiners a t  hear ing? 

A 1  1 

5122.15(A)(2). 

l ed ,  t o  t e s t i f y ,  and 

Respondent or his o r  her counsel has the r i g h t  t o  subpoena, examine and 
cross-examine witnesses. 5122.15(11). The c o u r t  s h a l l  receive o n l y  
r e l i a b l e ,  competent and ma te r i a l  evidence. 5122.15(A)(9). (NOTE: 
Examiners may be  excused from t e s t i f y i n g  a t  the probable  cause  nea r ing  i f  
respondent 's  counsel ( o r  R i f  not represented by c o u n s e l ) ,  s t a t e ' s  
a t t o r n e y ,  and t h e  c o u r t  a$ee t o  excuse. 5722.141 ( D ) ( 2 ) . )  
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If the respondent i s  i n  a hospital pr ior  t o  a probable cause hearing, the 
court  may accept as evidence the written report o f  a psychiatrist, o r  of 
a licensed clinical psychologist a n d  a licensed physician, designated by 
the head of such hospital as the pre-hearing report a n d  finaingr. 
5122.14. 

6.3 Presence of other witnesses 

A1 1 - 
The respondent or his counsel has the r i g h t  t o  subpoena witnesses and 
documents and t o  examine and cross-examine witnesses. 5122.15(A)(11). 

6.4 Public access t o  hearings 

A1 1 

The hearing shall be closed t o  the p u b l i c ,  unless counsel f o r  the 
respondent, w i t h  the permission of the respondent, requests t h a t  the 
hearing be open t o  the public. 

If the hearing i s  closed to  the public, the court may, for good cause 
shown, admit persons h a v i n g  a legitimate interest  in the proceedings. 
the respondent, his counsel, the designee of the director o r  of the head 
of the hospi ta l  objects t o  the admission of any person, the court shall 
hear the objection and any opposing argument and shall rule upon the 
admission of t h e  person t o  the hearing., 
5122.15(A) (5, 6 ) .  

- 

If 

6.5 Record o f  hearing 

A1 1 - 
Upon request of the respondent's counsel, o r  i f  the respondent i s  not 
represented by counsel, the court shall make and maintain a f u l l  
transcript and record of the pro  eeding. 
and the transcript and record i s  made, a copy shall be provided t o  the 
respondent upon request and cer t  fied t o  and paid by the s ta te .  
5122.15(A) (14) ,  5122.43. 

If t h e  respondent i s  indigent 

6.6 Continuances 

A1 1 

If t h e  court appoints counsel, o r  i f  the court determines t h a t  the 
evidence relevant t o  the rspndent's absence does n o t  j u s t i f y  the absence, 
the court shall continue the case. 5122.15 ( A ) ,  (6 ) .  

- 
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On motion of the respondent or his counsel for good cause shown, or on 
the court's own motion the court may order a continuance o f  the hearing. 
51 22.15 ( A )  (1 3 ) .  

6.7 Evidentiary rules 

The court shall receive only reliable, competent and material evidence. 
5122.15(A) (9). 

To the extent not inconsistent with this chapter, the Rules o f  Civil 
Procedure are applicable. 5122.15(A)(15). 

The investigation report is not admissible as evidence for the purpose o f  
establishing whether or not the respondent is a mentally i l l  person 
subject to hospitalizatin by court order, but shall be considered by the 
court in its determination o f  an appropriate placement ( i f  comitted). 
5122.13. 
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The Hearing: Determining Treatment 

Section 1 Adjudicating the question of competency to refuse treatment 

1.1 r'llandatory part of hearing 

A1 1 

NSM 

- 

1.2 Implicit to, but not independent question of, hearing 

A1 1 

NSM 

- 

1.3 Independent proceeding? 

A1 1 

Adjudication o f  incompetence accomplished pursuant to a judicial 
proceeding other than a proceeding under sections 5122.11 to 5122.15 
(civil commitment sections). 5122.301. 

- 
- 

Section 2 Treatment pl an 

2.1 Required 

A1 1 

In determining the place to which, or the person with whom, the 
respondent is to be comitted, the court shall consider the diagnosis, 
prognosis, and projected treatment plan for the respondent. 

- 

5122.15(E). 

2.2 Timing o f  treatment plan 

A1 1 - 
In proceedings under this chapter, the Attorney General shall offer 
evidence o f  the diagnosis, prognosis, record o f  treatment, if any, and 
less restrictive treatment plans, if any. 5122.15(A)(10). 
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The person who conducts the investigation shall promptly make a report io 
the court, in writing, in open court or in chambers, as directed by the 
court, and a f u l l  record of the report snal l  be made by the court. 
5 122 .13 .  

2.3 Respondent's right to challenge 

A1 1 

The respondent or his counsel has the right to subpoena witnesses and 
documents and to examine and cross-examine witnesses. 

- 
5122.15(A)(11). 

Section 3 Commitment or order for care or treatment 

3.1 Hospital i zation a1 ternatives specified 

A1 1 - 
If, upon completion of the hearing the court finds clear and convincing 
evidence that the respondent is a mentally i l l  person subject to 
hospitalization by court order, the court shall order the respondent, for 
a period not to exceed ninety days to: 

(1) A hospital operated by the department o f  mental health; 
(2) A nonpublic hospital; 
( 3 )  The veterans' administration or other agency o f  the United 

(4) A community mental health clinical facility; 
( 5 )  Receive private psychiatric or psychological care and treatment; 
(6) Any other suitable facility or person consistent with the 

diagnosis, prognosis, and treatment needs of the respondent; or 
(7) An inpatient unit administered by a community mental health 

center licensed by the division of mental health of the department of 
mental health and mental retardation. 
5122.15(C). 

States government; 

3.2 Less restrictive alternatives specified 

A I  1 - 
See Section 3 .l, above. 

3.3 Responsibility to consider treatment options 

A1 1 - 
Court-appointed meaical examiner shall report to the court his or her 
findings as to the respondent's need f o r  custody, care, or treatxent in a 
mental hospital. 5122.14. Social worker or other investigator appointed 
by the court. 5722.13. The court. 5122.15(E). 
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3.4 Judicial authority to mandate admission or specify treatment 

A1 1 

Conmitment to a nonpublic hospital, veterans' administration o r  other 
agency of the United States government, private psychiatric or 
psychological treatment resources, or any other sui table faci 1 i ty or 
person shall be conditioned upon the receipt by the court o f  consent by 
such hospital, facility, or person to accept the respondent. 

Comnitment to a community mental health facility or an inpatient unit 
administered by a licensed community mental health center shall be 
conditioned on the receipt by the court of evidence o f  availaole space in 
the community mental health clinical facility or inpatient unit 
administered by a community mental health center. 

- 

5122.15(D). 

5122.15(0). 

3.5 Provision for payment 

A11 patients of a benevolent institution shall be maintained at the 
expense of the state. 
conveying them to the institution shall be paid by the county o f  
commitment. Upon admission, the patients shall be neatly and comfortably 
clothed. Thereafter, the expense of necessary clothing shall be borne by 
the responsible relatives or guardian if they are financially able. 
not furnished, the state shall bear the expense. 
expense after admission to the institution shall be borne by the state I f  
the responsible relatives or guardian are unable to do so. 

When any person is committed to an institution under the jurisdiction of 
the Department of Mental Health pursuant to judicial proceedings, the 
judge ordering such c o m i  tment shall : 

and of each of the relatives of the person who are liable for his 
support, as provided in the Revised Code and rules and procedures agreed 
upon by the director of mental health. 

(8) Certify to the managing officer of such institution, and the 
managing officer shall thereupon enter upon his records the name and 
address of any guardian appointed and of any relative liable f o r  such 
person ' s support. 
51 21.02. 

Their traveling and incidental expenses in 

If 
Any required traveling 

5121.01. 

(A) Make a reliable report on the financial condition of such person 

The Department o f  Mental Health shall investigate the financial condition 
o f  the patients in hospitals and institutions, and those whose care or 
treatment is being paid for in a private facility or home under the 
department's control and of the relatives liable for the support o f  such 
patients, in order to determine the ability [sic] of any patient or Such 
relatives for the support of the patient and to provide suitable clothing 
as required by the superintendent of the institution. 
determining ability to pay and the amount to be charged, due regard shall 
be had for others who may be dependent for support upon such relatives or 
the estate of the patient. 

In all cases, i n  

5121.04(A). 
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The department of mental health may subpoena witnesses, take testimony 
under oath, and examine any public records relating to the income ana 
other assets o f  a patient or o f  a relative liable for such patient's 
support. A l l  information, conclusions, and recommendations shall be 
submitted to the department by the investigating agent o f  the 
department. The department shall determine the amount of support to be 
paia, by whom, and whether clothing shall be furnished by the relatives 
or guardian. 5121.05. 

The patient, his estate, and the patient's husband or wife are j o i n t l y  
and severally liable f o r  the support of a patient i n  an institution. 
5121.06. 
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Part V: Posthearing 

Section 1 Not i f i cat i on requ i remen t s 

1.1 Notification of commitment 

The head of the hospital admitting a respondent pursuant t o  a judicial 
proceeding shall, within ten working days, make a report of such 
admission to the Department of Mental Health. 5122.15(1). 

1.2 Notification of dismissal 

A1 1 

NSM 

- 

1.3 Notification of discharge 

Judicial 

Head of a hospital shall immediately make a report o f  the discharge to 
the division of mental health facilities and services. 5122.21 (A). Head 
of the hospital shall notify the court that caused the judicial 
hospitalization. 5122.21 (B). 

Section 2 Appeal 

2.1 Who may appeal 

a) Referee's order - a party. 5122.15(5). 
b )  
hospitalization, continued commitments, and rulings on a referee's order 
are final orders. 5122.15(K). 

Court's order - an order of the court for an initial ninety-day 

- NOTE: Although no right of appeal is specifically provided in the mental 
health statutes, there is an appeal route from the court of comon pleas 
to the courts of appeals. 
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2.2 Judicial body receiving appeal 

A1 1 

a) Referee's order - judge of the probate court. 5122.15(5). 
b) Court's order - NSM (see - NOTE, Section 2.1, above). 

- 

2.3 Procedures to initiate appeal 

A1 1 - 
a) 
referee, a party may file written objections to the order with the 
court. 
and shall state its grounds with particularity. 5122.15(5). 
b) Court's order - NSM. 

Referee's order - within fourteen days of the making o f  an order by a 

Such objecttons shall be considered a motion, shall be specific, 

2.4 On record or de novo 

A1 1 

a) Referee's order - within ten days of the filing of such objections, a 
judge of the court shall hold a hearing on the objections and may hear 
and consider any testimony or other evidence relating to the respondent's 
mental condition. 5122.15(5). 
b) Court's order - NSM. 

- 

2.5 Right to jury 

A1 1 

NSM 

- 

2.6 Timing o f  appeal 

a) Referee's order - objection within 14 days of referee's order, 
hearing in 10 days from filing o f  objection. 
conclusion of the hearing, the judge may ratify, rescind, or modify the 
referee' s order. 
b )  Court's order - NSM, 

5122.15(5). At the 

5122.15 (J) . 

2.7 Provisions for release pending appeal 

A1 1 

NSM 

- 
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Sect on 3 Inst tutional authority and the role of the court 

3.1 Admittance 

A1 1 

See The Hearing: Determining Treatment, Section 3.4. 
- 

3.2 Treatment 

A1 1 

During the initial, ninety-day commitment period the hospital, facility, 
or person shall examine and treat sucn individual. 5122.151F). 

No patient shall be subjected to steri 1 ization, any unusually hazardous 
treatment procedures, or psycho-surgery until both his informed, knowing, 
and intelligent consent and the approval of the court have been obtained. 
5122.271 (6). 

If a patient is physically or mentally unaole to receive the inforination 
required for surgery and has no guardian, then the information, the 
recommendation of the chief medical officer, and the concurring juagment 
o f  a licensed physician who is not a full-time employee of the state may 
be provided to the court in the county in which the hospital i s  located, 
which may approve the surgery. Before approving tne surgery, the Court 
Shall notify the legal rights service and shall notify the patient o f  his 
rights to consult with counsel, to have counsel appointed by the court i f  
he is indigent, and to contest the recommendation of the chief medical 
officer. 5122.271(C). 

Major aversive interventions shall not be used unless a patient continues 
to engage in behavior destructive to himself or others after other forms 
Of therapy have been attempted. Major aversive interventions may be 
applied if approved by the behavior modification committee appointed by 
the director of mental health. The director o f  the legal rights service 
shall be notified of any proposed major aversive intervention prior to 
review by the behavior modification committee. 

Unless there is substantial risk o f  physical harm to himself or others, 
or a medical emergency, this chapter does not authorize any forrn o f  
compulsory medical, psychological, or psychiatric treatment of any 
patient who is being treated by spiritual means through prayer alone in 
accordance with a recognized religious method of healing without specific 
Court authori tation. 
5122.271 (E). 
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3 .3  Periodic progress reports to court 

A1 1 

The head of a public hospital shall immediately report to the department 
of mental health the removal, death, escape, discharge, or trial visit of 
any patient juaicially hospitalized, or the return o f  such an escaped or 
visiting patient to the department, the probate judge of the county from 
which such patient was hospitalized, and the probate judge o f  the county 
of residence of such patient. In case of death, the head of the hospital 
shall also notify one or more of the nearest relatives of the deceased 
patient, if known to him, by letter, telegram, or telephone. 
place of residence of such relative is unknown to the head of the 
hospital, imediately upon receiving notification the probate judge shall 
in the speediest manner possible notify such relatives, if known to him. 

- 

If the 

The head of a public hospital shall, upon the request of the probate 
judge of the county from which a patient was hospitalized or the probate 
judge of the county of residence of such a patient, make a report to the 
judge of the condition of any patient under the care, treatment, custody, 
or control of the head of the hospital. 
51 22.23. 

3.4 Transfer 

The chief of the division of mental health facilities and services or his 
designee may transfer, or authorize the transfer of, an involuntary 
patient from one public hospital to another, or to a hospital, mental 
health clinical facility, or other facility offering treatment or other 
Services for mental illness, if the chief of the division determines that 
it would be consistent with the medical needs of the patient to do so. 
If such transfer i s  made to a private facility i t  shall be conditioned 
upon the consent of such facility. 

Before an involuntary patient may be transferred to a more restrictive 
setting, the head of the hospital shall file a motion with the court 
requesting the court to amend its order of placement. 
reauest. the court shall hold a hearina on the motion at which the 

At the patient's 

patient-has the same rights as at a fu71 hearing. 
51 22.20. 

3 .S Discharge 

The head of a hospital shall as frequently as practicable examine or 
cause to be examined every patient and, whenever he determines that the 
conditions justifying involuntary hospitalization no longer obtain, shall 
discharge the patient not under indictment or conviction for crime and 
inmediately make a report of the discharge to the division o f  mental 
health facilities and services. 
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After a finding that a person is a mentally i l l  person subject to 
hospitalization by court order, the head o f  the hospital to which the 
person is ordered or to wnich the person is transferred may grant a 
discharge without the consent or authorization of any court. 

Upon discharge the head of the hospital shall notify the court that 
caused the judicial hospitalization of the discharge from the hospital. 
5122.21. 

If an involuntarily committed patient has successfully completed one year 
of continuous trial visit, the head of the hospital shall discharge the 
patient. 5122.22. 

If, at the end of the first ninety-day period or any subsequent period of 
continued commitment, there has been no disposition of the case, either 
by discharge or voluntary admission, the hospital, facility, or person 
shall discharge the patient immediately, unless at least ten days before 
the expiration of the period the designee of the attorney general files, 
with the court an application for continued commitment. 5122.15(H). 

Section 4 Patient's rights 

4.1 Right t o  treatment 

The head of the hospital or his designee shall assure that all patients 
hospitalized pursuant to the Revised Code shall: 

A) Receive, within twenty days of their admission sufficient 
professional care to assure that an evaluation of current Status, 
differential diagnosis, probable prognosis, and description of the 
current treatment plan i s  stated on the official chart; 

8 )  Have a written treatment plan consistent with the evaluation, 
diagnosis, prognosis, and goals which shall be provided, upon request of 
the patient or patient's counsel, to the patient's counsel and to any 
private physician or licensed clinical psychologist designated by the 
patient or his counsel or to the legal rights service; 

C) Receive treatment consistent with the treatment plan. The department 
Of mental health shall set standards for treatment provided to such 
patients, consistent wherever possible with standards set by the Joint 
Comnission on Accreditation of Hospitals; 

D )  
professional staff of the hospital at intervals not to exceed ninety days; 

Receive periodic reevaluations o f  the treatment plan by the 
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E )  Be provided wit.h adequate medical treatment for physical disease or 
injury; 

F )  Receive humane care and treatment, including without limitation, the 
following: 

(1) The least restrictive environment consistent with the treatment 
plan; 

(2) The necessary facilities and personnel required by the treatment 
plan; 

(3) A humane psychological and physical environment within the 
hospital fact 1 i ties ; 

(4) The right to obtain current information concerning his treatment 
program and expectations in terms that he can reasonably understand; 

(5) Participation in programs designed to afford him substantial 
opportunity to acquire skills to facilitate his return to the COnUI'IUnity; 

(6) The right to be free from unnecessary or excessive medication; 
(7) Freedom from restraints or i.solation unless it is stated in a 

written order by the head of the hospital or his designee, or the 
patient's individual physician or psychologist in a private or general 
hospital. 

G) 
admission, according to rules established by the legal rights service. 
51 22.27. 

Be notified of their rights under the law within twenty-four hours of 

4.2 Right to refuse treatment 

The chief medical officer, or in a nonpublic hospital, the attending 
physician responsible for a patient's care shall provide all information, 
including expected physical and medical consequences, necessary to enable 
any patient o f  a hospital for the mentally i l l  to give a fully informed, 
intelligent, and knowing consent, the opportunity to consult with 
independent specialists and counsel, and the right to refuse consent for 
any o f  the following: 

1 )  Surgery; 
2) Convulsive therapy; 
3) Major aversive interventions; 
4) Steri 1 itation; 
5) Any unusual ly hazardous treatment procedures; 
6) Psycho-surgery. 
5122.271. 

4.3 Right to seek release 

A1 1 

Any person detained pursuant to the Revised Code shall be entitled t o  the 
writ o f  habeas corpus upon proper petition by himself or a friend to any 
Court generally empowered to issue the writ of habeas corpus i n  the 
county in which he i s  detained. 5122.30. 

- 
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Upon request of a person involuntarily committed under tnis section, or 
tne person's counsel, made more than one hundred eighty days after the 
person's last full hearing, mandatory or requested, the court shall hold 
a full hearing on the person's continued commitment. 5122.15(H). 

4.4 Personal rights and civil rights 

No person shall be deprived of any public or private employment solely 
because of having been admitted to a hospital or otherwise receiving 
services, voluntarily or involuntarily, for a mental illness or other 
mental disability. 

Any person admitted to a hospital or otherwise taken into custody, 
voluntarily or involuntarily, retains all civil rights not specifically 
denied in the Revised Code or removed by an adjudication of incompetence 
following a judicial proceeding. 

As used in this section, "civil rights" includes, without limitation, the 
rights to contract, hold a professional, occupational, or motor vehicle 
operator's or chauffeur's license, marry or obtain a divorce, annulment, 
or dissolution of marriage, make a will, and sue and be sued. 
5122.301. 

The department of mental health shall provide and safeguard the following 
rights for all patients: 

A)  The right to a written list of all rights enumerated in this chapter, 
to that person, his legal guardian, and his counsel. 
unable to read, the list shall be read and explained to him. 
6 )  The right at all times to be treated with consideration and respect 
for his privacy and dignity, including without limitation, the following: 

1 )  At the time a person is taken into custody for diagnosis, 
detention, or treatment, the person taking him into custody shall take 
reasonable precautions to preserve and safeguard the personal property in 
the possession o f  or on the premises occupied by that person; 

2) 
be given reasonable protection from assault or battery by any other 
person. 
C) The right to communicate freely with and be visited at reasonable 
times by his private counsel or personnel of the legal rights service 
and, unless prior court restriction has been obtained, to communicate 
freely with and be visited at reasonable times by his personal physician 
or psychologist. 
D )  The right to communicate freely with others, unless specifically 
restri cted in the patient ' s treatment pl an for cl ear treatment reasons , 
including without limitation the following: 

1 )  

If the person is 

A person who is committed, voluntarily or involuntarily, shall 

To receive visitors at reasonable times; 
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2) 
confidential calls, including a reasonable numDer of free calls if unable 
to pay for them and assistance in calling if requested and needed. 
E )  The right to hdve ready access to letter writing materials, including 
a reasonable number of stamps without cast if unable to pay for them, and 
to mail and receive unopened correspondence and assistance in writing if 
requested and needed. 
F) The right to the following personal privileges consistent with health 
and safety: 

1 )  To wear his own clothes and maintain his own personal effects; 
2) To be provided an adequate allowance for or allotment of neat, 

clean, and seasonable clothing if unable to provide his own; 
3) To maintain his personal appearance according to his own 

personal taste, including head and body hair; 
4) To keep and use personal possessions, including toilet articles; 
5) To have access to individual storage space for his private use; 
6) To keep and spend a reasonable sum of his own money for expenses 

and small purchases; 
7) To receive and possess reading materials without censorship, 

except when the materials create a clear and present danger to the safety 
of persons in the institutions. 
G) The right to reasonable privacy, including both periods of privacy 
and places of privacy. 
H) The right to free exercise of religious worship within the 
institution, including a right to services and sacred texts that are 
within the reasonable capacity of the institution to supply, provided 
that no patient shall be coerced into engaging in any religious 
activities. 
I) The right t o  social interaction with members of either sex, subject 
to adequate supervision, unless such social interaction is specifically 
withheld under a patient's written treatment plan. 
51 22.29. 

To have reasonable access to telephones to make and receive 

4.5 Patient advocacy systems 

A1 1 - 
A legal rights service is hereby created and established to protect and 
advocate the rights of mentally i l l  persons and persons with 
developmental disabilities, receive and act upon complaints concerning 
institutional and hospital practices, conditions of institutions for the 
mentally retarded and hospitals for the mentally i l l ,  and to assure that 
all persons detained, hospitalized, discharged, or institutionalized, and 
all persons whose detention, hospitalization, discharge, or 
institutionalization is sought or has been sought under this chapter are 
fully informed of their rights and adequately represented by counsel in 
proceedings under this chapter and in any proceedings to secure the 
rights o f  such persons. 

In regard to those persons detained, hospitalized, or institutionalized 
under the Revised Code, the legal rights service shall undertake formal 
representation only of those persons who are involuntarily detained, 

I 
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hospitalized, or institutionalized, or who have requested representation 
by the legal rights service. 
5123.60. 

The administrator of the legal rights service may, when attempts at 
administrative resolution prove unsatisfactory, initiate actions in 
mandamus and such other legal and equitable remedies as may be necessary 
to accomplish the purposes of this chapter. 5123.60(6). 

Section 5 Retention or recertification 

5.1 Periods of commitment 

Initial 90-day commitment; indefinite recommitments, each for a period 
not exceeding two years. 5122.15 (H). 

5.2 Process for extending comitment 

If, at the end of the first ninety-day period or any subsequent period of 
continued comnitment, there has been no disposition of the case, either 
by discharge or voluntary admission, the hospital, facility, or person 
shall discharge the patient imediately, unless at least ten days before 
the expiration of the period the designee of the attorney general or the 
prosecutor files with the court an application for continued commitment. 
A copy of the application shall be provided to the respondent's counsel 
imnediately. 

The court shall hold a full hearing on applications for continued 
commitment at the expiration of the first ninety-day period and at least 
every two years after the expiration of the first ninety-day period. 

Hearings following any application for continued commitment are mandatory 
and may not be waived. 
5122.15(H). 

5.3 Special procedures for retention or recertification hearings 

The application o f  the attorney general shall include a written report 
containing the diagnosis, prognosis, past treatment, a list of 
alternative treatment settings and plans, and identification of the 
treatment setting that is the least restrictive consistent with treatment 
needs. 5122.15(H). 

Hearings are mandatory and may not be waived. 5122.15 (H). 
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INTERVIfW G U I D E  

PURPOSE 

The u l t i m a t e  g o a l  f o r  t h i s  r e s e a r c h  p r o j e c t  i s  t o  g e n e r a t e  
informat ion  by which t h e  c i v i l  commitment process  can be made t o  f u n c t i o n  
as w e l l  as poss ib le .  The purpose of this d a t a  c o l l e c c i o n  is  t o  obca in  
p r a c t i t i o n e r s '  opinions,  advice ,  and sugges t ions  about  the c i v i l  
commitment process ,  p a r t i c u l a r l y  abour  t h e  process  as i t  o p e r a t e s  i n  
t h e i r  own l o c a l i t i e s .  Our s c a f f  has Secome f a m i l i a r  wi th  each s ta te ' s  
s t a t u t e  and basic comnitinent process.  We know, however, cnac s y s t s m s  do 
n o t  always o p e r a t e  e x a c t l y  as s t a t u t e s  p r e s c r i b e .  S i t u a t i o n s  
o c c a s i o n a l l y  arise c h a t  are n o t  e x p l i c i t l y  provided f o r  i n  sca tuze .  
People who work w i t h  a system on a day-to-day b a s i s  can  e x p l a i n  why 
t h i q s  a r e  done as t h e y  are and can  o f f e r  i n s i g h t s  i n t o  how a system 
might be  made t o  o p e r a t e  most smoothly. 

This r e s e a r c h  is  e n t i r e l y  q u a l i t a t i v e ,  n o t  q u a n r i c a r i v e .  Our main 
p u q o s e  is  n o t  t o  a s k  how aany, o r  even &. 
how well, and how else. Assuming t h a t  w e  are aware of t n e  basic s c a x r e s  
and procedures,  quescions do n o t  c a l l  f o r  d e s c r i p t i o n s  of l e g a l  
requiremencs o r  commiraent process  events ,  per se. D e s c r i p t i o n s  of l a w  
and process  a r e  requested only  to help  e x p l a i n  advantages,  d i sadvanrages ,  
and p o s s i b l e  m o d i f i c a t i o n s  of a system. We s e e k  informacion about wnar 
works b e s t  and why. 

Our purpose i s  to a s k  %, 

APPROACH 

T h i s  is  n o t  a t y p i c a l  r e s e a r c h  survey.  The people  wi th  whom ue are 
speaking have been chosen because they  are w e l l  i n f o m e d  about  t h e  c i v i l  
comnitsent  process.  Thus, o u r  sample of inzerviewees is  n o t  a 
s t a t i s t i c a l l y  r e p r e s e n t a t i v e  sample; w e  t h e r e f  o r e  have no reason  to count  
whaK percent of interviewees f e e l  one way o r  t h e  o t h e r .  
r e s e a r c h  is t o  r e p o r t  on t h e  unique and a u t h o r i t a t i v e  i n s i g h c s  t h a t  these 
key people  can i n p a r t .  Because w e  are looking f o r  w h a t  works b e s t ,  t h e  
research  has not been designed to show v a l i d l y  w h a t  is average  o r  :ypical. 

Our j o b  in t h i s  

- 
The quescions i n  this d a t a  c o l l e c t i o n  guide are open-ended. Y u l t i p i a  

choice  types  of q u e s t i o n s  have been avoided so c h a t  i n t e r v i e w e e s  will b e  
f r e e  to formula te  ;he i r  own opin ions  r a t h e r  t n a n  having =heir chough=s 
s l o c t e d  into p t e d e t e r s i n e d  c a t e g o r i e s  by t n e  r e s e a r c h e r s .  The only  
except ions  to t h i s  are t h e  few b a c h r o u n d  queszfons about  each 
i n r e r v i e v e e .  Using t h e s e  q u e s t i o n s ,  we ho?e to grou? t h e  i n t e r v i e w e e s  
i n t o  a ssall number of p r e d e t e r a i n e d  c a t e g o r i e s  t o  h e l p  us understana now 
d i f f e r e n t  types of people v i e w  d i f f e r e n t  i s s u e s .  
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T h i s  d a t a  c o l l e c t i o n  g u i d e  i s  a complete se i  of a l l  r n e  q u e s t i o n s  
t h a t  are t o  be i n v e s t i g a t e d .  People  w i l l  be  incerviewed i n d i v i d u a l l y  and 
i n  homogeneous groups. 
p r o j e c t  staff on t h e  b a s i s  of t h e i r  OM e m p i r i c a l  o b s e r v a t i o n s .  
staff have a s e p a r a t e  o b s e r v a t i o n  guide  t o  h e l p  them n o t e  i m p o r t a n t  
e v e n t s  and t o  key t h e  o b s e r v a t i o n  i n f o r m a t i o n  t o  a p p r o p r i a t e  q u e s t i o n s  in 
this d a t a  guide.  

Some of t h e  q u e s t i o n s  also w i l l  be answered by 
P r o j e c r  

The i n t e r v i e w  c o v e r s  many t o p i c s .  The complete d a r a  c o l l e c i i o n  flows 

The q u e s t i o n s  unavoidably o v e r l a p  each  otner t o  some 
i n  a more-or-less c h r o n o l g i c a l  o r d e r ,  as e v e n t s  occur  d u r i n g  a z y p i c a l  
commitment process .  
degree,  b u t  r e p i t i t i o n  was minimized as much as p o s s i b l e .  

All t h e  q u e s t i o n s  are coded accord ing  t o  t h e  t y p e s  of people  whom w e  
expec t  w i l l  be a b l e  t o  g i v e  us t h e  d e s i r e d  i n f o r s a t i o n .  
t h e i r  meanings are :hese: 

The codes and 

J Judges,  m a g i s t r a t e s ,  s p e c i a l  j u s c i c e s ,  and so on; 
C 
L Law enforcement  o f f i c e r s ,  p r o b a t i o n  o f f i c e r s ,  and so on; 
A At torneys  and p a t i e n t s '  r i g h t s  advocares ;  
P P s y c h i a t r i s t s ,  p s y c h o l o g i s t s ,  s o c i a l  workers,  and so on; 
R Respondenr:, p e t i t i o n e r ,  fami ly  members and ocher  l a y  

0 Direct o b s e r v a t i o n .  

C l e r k s  and o t h e r  c o u r t  personnel ;  

i n d i v i d u a l s ;  

Because of  t h e  l e n g t h  of  t h e  d a t a  c o l l e c t i o n  guide ,  e v e r y  q u e s z i o n  
w i l l  n o t  be asked of e v e r y  inrerv iewee .  We w i l l  select a s u b s e r  of 
q u e s t i o n s  t o  p r e s e n t  i n  e a c h  i n t e r v i e w ,  t r y i n g  t o  opt imize  t he  match of 
peoples '  areas of knowledge w i t &  t n e  q u e s t i o n s  asked. Everyone w i l l  be 
i n v i t e d ,  however, t o  d i s c u s s  any a s p e c t  of che commitment p r o c e s s  w i t h  
which they  are f a m i l i a r  o r  about  which t h e y  have p a r t i c u l a r  o p i n i o n s  o r  
sugges t ions .  

ADE?INISTRATIOX 

Whenever p o s s i b l e ,  t h e  d a r a  c o l l e c t i o n  g u i d e  w i l l  b e  s e n t  to 
interviewees p r i o r  t o  t h e  acrual in te rv iew.  
chance t o  c o n s i d e r  t h e  i s s u e s  t h a t  are t o  be raised, c o l l e c t  t h e i r  
thoughts ,  and p r e p a r e  t h e i r  answers  in advance, i f  they u i s n .  

T h i s  w i l l  g i v e  people  a 

Questions i n  t h e  d a t a  c o l l e c r i o n  guide are i n  noriaal cype. T e x  
p r i n t o d  e n t i r e l y  i n  c a p i t a l s ,  L I K E  ' izIS, i s  mean= as i n s r r u c z i o n  =o 
in rerv iewers .  
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Remember t h a t  t h i s  is only  a d a t a  c o l l s c t i o n  guide ,  n o t  a dictum. 
Precise language in t h e  q u e s t i o n s  is not impor ian t ,  and n e i t h e r  i s  che 
o r d e r  in which q u e s t i o n s  are covered. The guide is simply a r e n i n d e r  t o  
important  i s s u e s  and i d e a s  t h a t  need t o  be d i scussed .  Sore  concera  i s  to 
be g iven  t o  understanding t h e  answers t h a n  t o  w r i t i n g  them down 
thoroughly o r  verbatim. Immediately fo l lowing  a n  i n t e r v i e w ,  i n t e r v i e w e r s  
w i l l  go back zhrough t h e i r  noces t o  wr i t e  answers fully and i n  proper  
sen tences  and t o  be s u r e  char  t h e r e  a r e  no " l o o s s  ends." If n e c e s s a r y ,  
t e lephone  c a l l s  w i l l  be made t o  review pa r t i cu la r  comnencs o r  eo check 
t h e  e x a c t  meaning of u n c l e a r  answers. 

In t h i s  ve in ,  t h e  d a t a  guide  i s  w r i t t e n  i s  c o n v e r s a r i o a a l  style. We 
expec t  t h e  i n t e r v i e w s  t o  be conducted as free-flowing d i s c u s s i o n s .  The 
i d o r m a t i o n  w i l l  be  condensed and cast i n t o  :he "King's Englisn" during 
t h e  a n a l y s i s  phase. 

F i n a l l y ,  'Je do n o t  n e c e s s a r i l y  expec t  answers co every  q u e s t i o n  c h a t  
is asked. 
areas and n o t  in o t h e r s .  If  in te rv iewees  do not  wish to answer a 
p a r t i c u l a r  quescioa,  t h e  q u e s t i o n  can be s k h p e d  and t h e  i n t e r v i e s  can 
progress  to t h e  aexr  top ic .  

We recognize t h a t  people  have concerns and e x p e r r i s e  i n  some 

CONFIDEXTIALITY 

h complete scaternent regarding c o u f i d e n z i a l i t y  accompanies eacn daca 
c o l l e c t i o n  form and is t o  be reviewed p r i o r  50 every  in te rv iew.  
important  p o i n t  of t h a t  statement is repea ted  b r i e f l y  here .  Thac is, 
responses t o  this d a t a  c o l l e c t i o n  e f f o r t  (or  s t a f f  o b s e r v a t i o n s )  never  
w i l l  b e  r e p o r t e d  wi th  r e f e r e n c e  by name t o  any p a r z i c u l a r  i n d i v i d u a l .  
Anonymtiy of pr ivace  i n d i v i d u a l s  will be a a i n t a i n e d  abso1u:ely. The 
anonymity of p u b l i c  o f f i c i a l s  w i l l  be n a i n t a i n e d  eo t h e  exZen: t h a t  i s  
p o s s i b l e ;  it is ackaowledged that because of :heir p o s i t i o n s  and s p e c i a l  
information,  it may n o t  a l v a y s  b e  p o s s i b l e  to presenc  i d o m a t i o n  
repor ted  by p u b l i c  o f f i c i a l s  i n  a manner cha t  would nake i t  i q o s s i b l e  
f o r  knowledgeable people  t o  d e t e r n i n e  rhaz tnese o f f i c i a l s  were =he 
source  of t h e  i n f o m a t i o n .  

The mosc 
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STXTEXEXT OF C O N F I D E X T I A L I T Y  .LYD PX@JECT ETHICS 

Protec t ing  Conf ident ia l i ty  

The repor t s  t h a t  r e s u l t  from the  i n f o r s a t i o n  c o l l e c t e d  by interviews 
and observat ions w i l l  no t  i d e n t i f y  ind iv idua ls  by name. Any information 
t h a t  reasonably could be expected t o  i d e n t i f y  a p r i v a t e  person w i l l  b e  
de le ted  o r  disguised.  

A l i s t  of public  persons interviewed and che organiza t ion  each 
represented w i l l  be included i n  the  f i n a l  reporc. In the  repor t ,  where 
i t  is appropr ia te  o r  necessary t o  i d e n t i f y  comments o r  suggest ions with 
an organizat ion o r  person, gener ic  desc r ip t ions  w i l l  be used -- e.g., 
out-pat ient  t reatment  personnel,  a t to rneys ,  advocates,  in -pa t ien t  
t r e a t a e n t  personnel. 

It is poss ib le  t h a t  persons knowledgeable about t he  mental hea l th  o r  
l e g a l  communities could i d e n t i f y  organizat ions and public, persons 
represent ing t h m  as sources of certain reported statements.  We w i l l  
make every reasonable e f f o r t  t o  use mul t ip le  sources of information i n  
o rde r  t o  reduce the  p robab i l i t y  of revealing the  i d e c c i t y  of p a m i c u l a r  
publ ic  persons. 

In fomat ion  in our  f i l e s  w i l l  genera l ly  be de iden t i f i ed .  Personal 
i d e n t i f i e r s  will be a t tached  t o  f i l e  materials only when necessary f o r  
some v a l i d  and important research purpose. 
i d e n t i f i a b l e  information i n  locked f i l e  cabinets .  
i d e n t i f i e r s  w i l l  be de l e t ed  o r  t h e  papers destroyed a t  t h e  conclusion of 
the project .  
ind iv idua l  w i l l  be refused,  un less  needed f o r  a v a l i d  and i n p o x a n t  
research purpose, and then w i l l  be transinit ted only a f t e r  completion of a 
formal, wr i t ten  i n f o m a t i o n  t r a n s f e r  agreement, which will bind the  
rece iver  of the information, a t  the  least, t o  t he  p r inc ip l e s  of tUs 
Statement of Conf iden t i a l i t y  and P ro jec t  Ethics .  

W e  w i l l  keep a l l  personal ly  
U1 remainixg personal  

Any requests  f o r  i n f o r s a t i o n  t h a t  might i d e n t i f y  an 

To summarize, we w i l l  ensure the  comulete anonymicy or' prtvace 
persons ( p a t i e n t s ,  es-pat ients ,  and families of same). The 
c o n f i d e n t i a l i t y  of publ ic  persons and i ~ s i i t u t i o n s  will be protected :a 
the m a d m u m  ex ten t  possible .  

2esearch Ethics 

Our s t a f f  is guided by th ree  7 r inc ip l e s  or' e t h i c d l  ob1iga:ions: 

1. W e  are obliged to par t i c ipan t s  i n  pro:ec=ing t h e i r  privacy and 
accrua te ly  represenring :heir responses; 
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Statement  of C o n f i d e n t i a l i t y  and P r o j e c t  Echics  

2. We have a d u t y  t o  s o c i e t y ,  I n  t h a t  w e  do not waste funds  on 
unnecessary  r e s e a r c h  and that w e  make p u b l i c  o u r  f i n d i n g s  and 
recommenda t ior is  ; and 

3 .  We are o b l i g a t e d  t o  science and f u t u r e  r e s e a r c h e r s  i n  conduct ing  
r e l i a b l e  and v a l i d  r e s e a r c h ,  and documenting OUT methods and f i n d i n g s .  

i 

Informed Consent 

P r i o r  t o  beginning  a n y  i n t e r v i e w  o r  observ ing  any non-public e v e n t  
f o r  purposes  of this r e s e a r c h ,  one of t h e  fo l lowing  s t a t e a e n t s  w i l l  be 
read.  Data c o l l e c t i o n  w i l l  n o t  o c c u r  v i t h o u t  t h e  expressed  c o n s e n t  of  
a l l  i n t e r v i e w  and o b s e r v a t i o n  s u b j e c t s  of this r e s e a r c h  ( o r  of t h e i r  
g u a r d i a n s  o r  r e s p o n s i b l e  spokespersons) .  

This s t a t e m e n t  w i l l  be  read  p d o r  t o  beginning any i n t e r v i e w .  

We are from t h e  N a t i o n a l  C e n t e r  f o r  S t a t e  Courts .  We are 
p e r f o m i n g  a p r o j e c t  t o  h e l p  judges and menta l  h e a l t h  
p r o f e s s i o n a l s  u n d e r s t a n d  and improve t h e  p r o c e s s  of o r d e r i n g  
i n v o l u n t a r y  treament f o r  t h e  m e n t a l l y  ill. We vould  l i k e  t o  
ask you some ques t ions .  W e  g r e a c l y  a p p r e c i a t e  your  h e l p  w i t h  
this p r o j e c t .  But, p l e a s e  unders tand  t h a t  you may r e f u s e  to 
ansver any  q u e s t i o n s  t h a t  you wish and you may d e c i d e  EO s t o p  
this i n t e r v i e w  a t  any  time. Also, you may i n t e r r u p t  u s  t o  a s k  
about  t h e  p r o j e c t  a t  any  t i m e ,  and ve w i l l  answer your  
q u e s t i o n s  as fully as we can. Our p r o j e c t  is being done 
a c c o r d i n g  t o  a u r i t t e n  s t a t e m e n t  of c o n f i d e n t i a l i t y  and 
erhics. Your interview stataeats w i l l  be k e p t  e n t i r e l y  
c o n f i d e n t i a l  (FOR A PUBLIC OFFICIAL ADD: t o  t h e  b e s t  of o u r  
a b i l i t y ) .  
s t a t e m e n t  of c o n f i d e n t i a l i t y  and ethics are  a v a i l a b l e  f o r  YOU 

t o  read if you u i s h .  Do you have any q u e s t i o n s  t o  a s k  b e f o r e  
ve begin  t h e  i n t e r v i e w ?  

Copies of i n f o r m a t i o n  about  this p r o j e c t  and of o u r  

P r i o r  t o  o b s e r v i n g  h e a r i n g  o r  p r e h e a r h g  a c t i v i c i e s ,  t h e  following 
s t a t e a e n t  w i l l  be read t o  t h e  s e n i o r  c o u r t  o f f i c i a l  i n  tae  j u r i s d i c t i o n .  
If he o r  she so directs,  i t  vi11 be read  t o  any o t h e r  persons  as 
n e c e s s a r y  o r  a p p r o p r i a t e .  

We are f rom t h e  X a t i o n a l  C e n t e r  f o r  S t a t e  Courts. We are 
p e r f o n i n g  a p r o j e c t  t o  h e l p  judges and mental  h e a l t h  
p r o f e s s i o n a l s  unders tand  and i s p r o v e  t h e  p r o c e s s  o f  o r d e r i n q  
i n v o l u n t a r y  treatzenc fo; :he s e n t a l l y  ill. 
court ' s p e m i s s i o n  t o  observe  h e a r h g s  ana  o t h e r  p r e b e a r i c g  

We would l i k e  :he 
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events .  We w i l l  do :his w i t h  t h e  understanding t h a t  anonymity 
of persons w i l l  be maintained according t o  t h e  p r o j e c t ' s  
s ta tement  of c o n f i d e n t i a l i t y  and e t h i c s .  At any such t i m e  as 
any s u b j e c t s  of our  observa t ions  o b j e c t  t o  o u r  presence,  w e  
a g r e e  t o  s t o p  such o b s e r v a t i o n s  immediately u n l e s s  w e  r e c e i v e  
your s p e c i f i c  p e m i s s i o a  t o  c o n t i u e  t h e m  Copies of 
in format ion  about  t h e  p r o j e c t  and of t h e  statement of 
c o n f i d e n t i a l i t y  and e t h i c s  will be a v a i l a b l e  f o r  you and any 
o t h e r  persons t o  read  a t  any t i m e .  We a l s o  will read  t h i s  
s t a t a e n t  t o  a l l  o t h e r  persons whom you s h a l l  d e s i g n a t e ,  i f  
any. We g r e a t l y  a p p r e c i a t e  your h e l p  w i t h  t h i s  p r o j e c t .  But, 
p l e a s e  understand t h a t  you may s t o p  our  o b s e r v a t i o n s  a t  any 
t i m e .  Also, you and any o t h e r  persons may a s k  q u e s t i o n s  about  
t h e  p r o j e c t  a t  any t i m e ,  and w e  will answer your q u e s t i o n s  as 
f u l l y  as we can. 
our observa t ions?  

Do you have any q u e s t i o n s  before  we begin 

P r i o r  to any observa t ions  i n  o r  a t  a t r e a t a e n t  f a c i l i t y ,  t h e  fo l lowing  
s:acemenc will be  read t o  t h e  f a c i l i t y  d i r e c t o r  o r  o t h e r  person v i c h  
a u t h o r i t y  t o  consent  t o  o u r  p r o j e c t  a c t i v i t e s .  
it v F l l  be read t o  any o t h e r  persons as necessary  and a p p r o p r i a t e .  

E he o r  s h e  so d i r e c t s ,  

W e  are from t h e  Nat iona l  Center  f o r  Starre Courts.  We ar2 
p e r f o m i n q  a p r o j e c t  t o  he lp  judges and mental  h e a l t h  
p r o f e s s i o n a l s  understand and inprove t h e  process  of  o r d e r i n g  
treatment f o r  t h e  menta l ly  111. 
t o  observe t h i s  f a c i l i t y  and any examinat ions o r  t reacment  
activities that are occurrinsj ,  which are r e l e v a n t  t o  o u r  
work. 
of persons will be maintained according t o  t h e  p r o j e c t ' s  
statement of c o n f i d e n t i a l i t y  and ethics. A t  any such t i m e  as 
any s u b j e c t s  of o u r  observa t ions  o b j e c t  t o  o u r  presence,  we 
a g r e e  to s t o p  such o b s e r v a t i o n s  h m e d i a c e l y  u n l e s s  w e  r e c e i v e  
your s p e c i f i c  permission to c o a t i u e  the=. Copies of 
i n f o m a t i o n  about  t h e  p r o j e c t  and of the s t a t e m e n t  of 
c o n f i d e n t i a l i t y  and ethics will be available for you and any 
o t h e r  persons t o  read  ar any t b e .  We also will read  this 
s t a n e n t  t o  all o t h e r  persons whom you s h a l l  designace,  if 
any. We g r e a t l y  a p p r e c i a t e  your h e l p  w i t h  t h i s  g r o j e c t .  aut, 
please understand t h a t  you may s r o p  our  observa t ions  a c  any 
time. Also, you and any o t h e r  persons sap a s k  q u e s t i o n s  abour 
t h e  p r o j e c t  a t  any tfme, and w e  v i 1 1  answer your q u e s t i o n s  as 
f u l l y  as w e  can. 
our observa t ions?  

W e  would like your p e r s i s s i o n  

W e  vi11 do t h i s  wi th  t h e  understanding that anonymity 

Do you have any q u e s t i o n s  before  w e  begin 
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CBECK ONE 

I n t  enriewer 

Observer 

Date c i t y  

Place 

Subject of 'data co l l ec t ion .  FILL APPLICABLE BLA3K.S 

Individual interview: 

Xame 

R e  Case 

Group interview: LIST NAiITITLE OR POSITION 



PROVIDE THIS INFOILYATION FOR ALL SINGLE-PERSON INTERVIEWS. OTHEX'dISE, 
SKIP TO PAGE 4 .  

Before t a lk ing  with you about specific issues, 1 would l i k e  to g e r  same 
i n f o m a t i o n  about your f a m i l i a r i t y  w i t n  t he  commitment process  and your 
gene ra l  f e e l i n g s  about  i t .  

1-1 

1-2 

1-3 

sot 

How many yea r s  of exper ience  have you had working i n  any c a p a c i t y  
wi th  t h e  civil. commitment of t h e  mental ly  i l l ?  

How would you desc r ibe  your f a m i l i a r i t y  wi th  t h e  c i v i l  commitsent 
s t a t u t e s  i n  tiis state?- BEAD LIST OF ~TERSATXVES AND CECK ONE 
BELOW. 

How would you d e s c r i b e  your f a m i l i a r i t y  wi th  t h e  c i v i l  corn i tmeat  
system and prcicedures in this s ta te?  READ LIST AND CHECK Oh'€ 

b v e  
Know 
icnow 

a t  a l l  fami1ia.r ~ -~~ - 

part ia l  o r  slight 
w e l l  o r  know most 
thoroughly o r  are 

f amiliari t 

expe r t  

1-2 
S t a t u t e s  

Y 

1-3 
Procedures 

NOW DO THE INTEIZVZEW, SUT BETUELV TO TIfE FOLLOWING TWO QUESTIONS AT TBE 
VEW Em. 
?or  my f i n a l  few minutes w i t h  you, I ' m  going t o  a s k  a couple  of ques t ions  
t o  he lp  me summarize t h e  vay you perce ive  t h e  civil commitment system i n  
g ene ra l  . 
1-4 I am go ing  to read t h r e e  s ta tements  about  t h i s  s ta te 's  p r e s e n t  c i v i l  

READ AU AXD CYECK ONE 
commitment system. Please i n d i c a t e  which s ta tement  you would most 
c l o s e l y  agree  with. 

This state's system makes i t  too  hard t o  g e t  a person i n  f o r  
mental  h e a l t h  t rea tment  o r  t o  p r o t e c t  o t h e r  people from t h e  
dangerous menta l ly  ill. 

This state 's  system aakes  i t  too easy  co gec a person i n t o  
t reatment  who may not  r e a l l y  need it. 

This system s t r i k e s  a good balance between the  interes:s of 
committing a person t o  t r e a t s e n t  and pro tec t ing  t h e  person's 
wish n o t  t o  be t r e a t e d  i n v o l u n t a r i l y .  

c-12 



1-5 S i m i l a r l y ,  I am going to read three  statements about trends in your 
state's l a w s  and procedures. Which one ~ O S K  c l o s e l y  reflects your 
f e e l i n g s ?  RZUI X,L AXD CBECX Ob% 

This system seems t o  be changing t o  Rake it harder to g e t  people 
committed t o  t rea tpent .  

This  s y s t e n  seems t o  be changing K O  make i t  e a s i e r  t o  g e t  people 
committed t o  treatsent. 

This system seems to b e  p r e t t y  s t a b l e  in this regard. 

c-13 





JCL 11-1 
R 

a. 

b. 

C. 

JC 11-2 a. 
A 
0 

b. 

J 11-3 
A 2  
0 

C. 

a. 

b. 

C. 

J 11-4 a. 
ilp 

JCL 11-5 
XPR 

a. 

b .  

C .  

Prehear ing  S e c t i o n  

I uould l i k e  t o  begin  by d i s c u s s i n g  t h e  way comnitaenr 
proceedings g e t  s t a r t e d .  Consider ing t h e  people uho can 
i n i t i a t e  t h e  p r a c e s s ,  che actions t h e y  must rake  t o  b r i n g  
t h e i r  complaint  t o  t h e  a t t e n t i o n  of t h e  a u t h o r i t i e s ,  and 
any p r e p e t i t i o n  s c r e e n i n g  t h a t  is done... 

What do you t h i n k  are t h e  advantages of t h i s  system? 

What are the d isadvantages?  

What changes would you s u g g e s t ,  and vhy? 

Do p e t i t i o n s  and c e r t i f i c a t i o n s  u s u a l l y  c o n t a i n  a l l  t h e  
i n f o r m a t i o n  r e q u i r e d  i n  them by s c a t u t e ?  

I F  NO: Why not?  What is  l ack ing?  

ALL: What o t h e r  in for ina t ion  ought t o  be provided,  and why? 

As w e  understand t h e  s t a t u t e  i n  your  s ta te ,  i n  o r d e r  to 
i n i t i a t e  comsi:nent, i t  is necessary  t o  assert t h a t  
respondent  is m e n t a l l y  ill, and/or  

Is this c o r r e c t ?  

What else is r e q u i r e d ?  

Are t h e s e  requirements  t y p i c a l l y  m e t  i n  ini : ia t ing 
commitments? 

IF NOT: Uhy n o t ?  

In your opin ion ,  how should t h e s e  requi rements  be 
a1 t e red? 

I n  some p l a c e s ,  people  have worked o u t  ways t o  g e t  h e l p  f o r  
respondents  b e f o r e  any  f o m a l  hear ing  takes place. This 
can  be a method f o r  g e t t i n g  h e l p  wi thout  a f o m a l  
commiknent t o  t r e a t s e n t ,  o r  a uay of avoid ing  t h e  need t o  
take t h e  case through a f o a l  hear ing.  

Are t h e r e  any vays  t o  do this type of prehear ing  d i v e r s i o n  
h e r e ?  

I F  YZS: g h a t  are t h e y ,  and how w e l l  do :hey uork? 

ALL: Can you sugges t  some prehear ing  a i ' ? e r t i o o s  o r  
s c r e e n i n g  procedures  zhac are not used here  aou, but 
could be? 

C-15 



J L 11-6 a. Once a commitment process  i s  begun, u h a t  circurnscances 
xp o r  c o n d i t i o n s  must e.xist t o  j u s t i f y  tak ing  a respondeac i n t o  

custody? 

b. trnat changes, i f  any, would you sugges t  i n  this r e g a r d ,  
and why? 

J L 11-7 a. Is t h e r e  any way t o  avoid  hold ing  a respondent  i n  custody 
A p r i o r  t o  an examinat ion o r  p r i o r  t o  a hear ing?  

b. IF NO: Is t h e r e  any  reason  why t h i s  c a n ' t  be done? 

c. IF YES.: How and when does this occur?  

J L 11-8 a. How, e x a c t l y ,  is a respondent  picked up o r  t a k e n  i n t o  
A2 custody when a conmitment is i n i t i a t ed  a g a i n s t  him or  h e r ?  

b. U h a t  are t h e  s t r o n g  p o i n t s  of t h i s  p r o c e s s ?  

e. What are t h e  weak points? 

J 11-9 k'e know t h a t  states d i f f e r  in t h e i r  p r a c t i c e s  w i t h  regard  
.A2 t o  where they  hold  respondents p r i o r  t o  a n  examinat ion o r  

hear ing .  As examples, some states u s e  h o s p i t a l s  o r  l o c a l  
cl inics e x c l u s i v e l y ,  w h i l e  o t h e r  states a l l o v  people  t o  be  
he ld  Fu jails o r  t o  remain a t  l i b e r t y  i n  t h e i r  homes. 

a. What f a c i l i t i e s  are used here  t o  hold respondenrs  mosc 
f r e q u e n t l y ?  

b. What are t h e  advantages t o  using t h e s e ?  

C .  What are t h e  d isadvantages?  

de What o t h e r  f a c i l i t i e s  might be used,  and w h a t  advantages 
would t h e y  o f f e r ?  

J 9ow long  are t espoudeuts  t y p i c a l l y  h e l d  in custody p r i o r  
A? co r e c e i v i n g  a hear5ng? P3OBE FOZ llruy COXXEYTS ON TIAXE. 

11-10 a. 

C-16 



J L 11-11 a. ASK THIS Q U E S T I O N  ONLY I F  AiUSGEX IS  NOT ALREADY O B V I O U S  FROM 
APB EARLIER QUESTIONS. Do you f e e l  ' t h a t  p renear ing  detSnt iOn 

p r a c t i c e s  i n  t h i s  system u n n e c e s s a r i l y  res t r ic t  respondenc ' s  
r i g h t  t o  l iberc l ;?  Xhy? 

b. Do you f e e l  t h e s e  p r a c t i c e s  a d e q u a t e l y  p r o t e c r  s o c i e t y  from 
. dangerous inenta l ly  ill people? Uhy? 

C.  Do you f e e l  t h e s e  p r a c t i c e s  are adequate  t o  p r o t e c t  people  
who might  be dangerous t o  themselves? Why? 

d .  Do you f e e l  t h a t  t h e  prehear ing  d e t e n t i o n  practices 
a d e q u a t e l y  m e e t  t h e  immediate treatment needs of t h e  
h o s p i t a l i z e d  person? 

e. What changes o r  procedures  can you s u g g e s t  t o  inprove  t n e s e  
p r a c t i c e s ?  

J 11-12 Let's t a l k  a b i t  about  n e n t a l  h e a l t h  examinatL 011s. 
AP 

a. How many examinat ions do respondents  t y p i c a l l y  r e c e i v e  p r i o r  
t o  a commitment f o r  t r e a t m e n t ,  and when do t h e y  occur?  

b. Who d o e s  t h e  examinat ions? 

c. What i n f o m a t i o n  does  an  examiner u s u a l l y  have about  t h e  
respondent  p r i o r  t o  t h e  examination? 

J 11-U a. Does t h e  examinat ion process  p r e s e n t  any s p e c i a l  
APR c o n s i d e r a t i o n s  in this j u r i s d i c t i o n  w i t h  r e s p e c t  t o  t h e  

examiner and t h e  respondent  i n  t h e i r  r e l a t i o n s h i p s  as a 
d o c t o r  and p a t i e n t ?  

b. I F  YES: 30w are t h e s e  c o n s i d e r a t i o n s  d e a l t  w i t h  and 
what are t h e  e f f e c t s ?  

c. ALL: Is this a p a r t i c u l a r  problern a t  time of 
rece r r i f i c a t i o a ?  

J 
2 r e q u i r e d  by l a w ?  
0 

11-14 a. Do examinat ion r e p o r t s  u s u a l l y  c o n t a i n  a l l  t h e  inr'orza:ion 

b. What, if any, i n r ' o n a t i o n  is n o t  conta ined  in examiaa t ion  - 
r e p o r t s  t h a t  you t h i n k  should b e  inc luded?  Why would it 
b e  h e l p f u l  t o  i n c l u d e  t h i s  i n f o m a t i o n ?  

C-17 



J 
AP t o  reaain s i l e n t  during an examination? 
0 

11-15 a. How f r equen t ly  does a respondent assert o r  pursue a r i g h t  

b. Is every p a t i e n t  inr'omed of .;he likely consequences of the 
examiaation, ana of the r igh t  t o  remain sileilt, if i he r2  
is  OUl.? 

C .  I F  YES: How and when is t h i s  done? 

' d. ALL: What e f f e c t  does t h i s  have on  t he  examination? 

J SI-16 a. Bow f r equen t ly  do respondents request  an  independent 
AP examination? 

b. IF EVER: When an independent examination i s  requested,  does 
it seem t o  make a s i g n i f i c a n t  d i f f e rence  to the  proceedings? 
IF YES: How? 

c .  IF NEVER: Do you f e e l  that inaegendent examinations should 
b e  done? IF YES: Why? 

JC 11-17 The next  few quest ions w i l l  be addressed t o  the  aatter of 
x respondent 's  a t torney .  These quest ions w i l l  b e  r e l a t ed  to 
0 t h e  e n t i r e  commitsent process,  not  j u s t  t h e  prehearing 

s t a g  e. 

a. Lire all respondents represented by counsel? 

b. IF NOT: Why are some not represented? 

C .  ALL: How is indigencp detemined?  

d.  What method is used for t he  apoointzent  of counsel?  

e. What q u a l i f t c a t i o n s  are required f o r  appointed atromeys? 

J SI-18 a. What do you see as the  p r o p e r  r o l e  of counsel f o r  the  
A2 re spomieat ? 
0 

b. Do a t to rneys  rend t o  advoca:e s t rong ly  for the  respondea:'s 
l iber ty  i n t e r e s t s  in all cases, o r  is t h i s  true only vnen 
t he  atcorney f e e l s  this is in t he  respondent 's  best 
i n t e r e s t s ?  

c .  Do you t h ink  t h i s  should b e  c i s w e d ,  and why? 

c-13 



JC 11-19 a. Do you f e e l  t h a t  most a t to rneys  a r e  s u f f i c i e n t l y  prepared 
APB i n  t h e i r  r o l e s  as  counsel f o r  respondent? 
0 

b. I F  XOT: What more should =hey be doing? 

c. ALL: What kinds of i ncen t ives  o r  d i s incen t ives  e x i s t  f o r  
counsel  t o  be thorough? 

d. ALL: Do you th ink  t h i s  snould be changed, and wny? 

J C  11-20 a. Do respondents f r equen t ly  reject t h e  a s s i s t a n c e  of 
AP appointed counsel? 
0 

b. IF YES: How is this handled by t h e  cour t ?  

c. A r e  t h e r e  ways i n  which this can be handled b e t t e r ?  

J 11-21 a. How f r equen t ly  w i l l  a t t o r n e y s  cha l lenge  an examiner's 
AP c r e d e n t i a l s  o r  conclusions? 
0 

b. How f r equen t ly  w i l l  a t t o rneys  ob jec t  t o  t e s t h o n y  o r  
a d m i s s i b i l i t y  of evidence a t  hear ing? 

c. Do a t t o r n e y s  eve r  i n s i s t  on p s y c h i a t r i s t s  using l a y  
l a n g w g  e? 

d. What is t h e  e f f e c t  wnenever any of t hese  a c t i o n s  is done? 

JC 11-22 a. 
A 

Do a t to rneys  have prompt and s u f f i c i e n t  access t o  a l l  
information they need f o r  respondent 's  case? 

b. IF  NOT: What more do they need, and how can i t  be 
provided t o  then? 

C. ALL: Do a t t o r n e y s  make use of a l l  t h e  necessary i n f o r s a t i o n  
r e l a t i n g  t o  t h e  respondent t h a t  they have access  t o ?  

d. I F  NO: What h p o n a n t  i n f o r s a t i o n  n i g h t  counsel  be 
missing, and w h a t  can b e  done t o  c o r r e c t  t h i s ?  

c-19 



J C  11-23 The next  q u e s t i o n s  have t o  do wi th  prehear ing  ireamen:. 
AP 
0 a. Under wha: c i rcuinsiances,  i f  aay, do respondents  r e c e i v e  

t rea tment  p r i o r  t o  a f o r n a l  disposition hear ing?  

b. What t:ypes of  t rea tment  u s u a l l y  are g iven?  

c. A r e  respondents e v e r  medicated when t h e y  are  brought i o  
t h e  hear ing?  IF YES, ASK: Is t h i s  communicated t o  t h e  
c o u r t ?  

d. IF YJ3: What problems o r  advantages does this creare? 

e. ALL: What changes would you s u g g e s t ?  

J 
AF p r i o r  t o  d i s p o s i t i o n ?  

11-24 a. Do respondents  e v e r  assert a r i g h t  t o  r e f u s e  c r e a a e n t  

b. IF YES: What happens when respondent  does so? 

c. ALL: What  changes would you sugges t  in your  systern w i t h  
regard t o  respondent ' s  r i g h t  t o  r e f u s e  prehear ing  t r e a m e n t  
and why? 

J C  11-25 a. 
AP 

Under wbat c i rcumstances  might a case b e  d i smissed  o r  a 
respondent be d ischarged  p r i o r  t o  a h e a r h g ?  

b. If a respondent  is discharged  from t h e  cus tody  of a mental 
h e a l t h  facility p r i o r  t o  a h e a r i q ,  is the case 
a u t o m a r i c a l l y  d ismissed ,  o r  might a h e a r i q  b e  he ld  aayday? 

c .  Do you f e e l  t h a t  a hear ing  should be  h e l d ,  even a f t e r  a 
person has been d ischarged  by d D e n t a l  h e a l t h  f a c i l i t y ?  . 

d. IF YES:: Why and i n  w h a t  manner? 

JCL 11-26 a. 
M8 such  as t h e  r i g h t  t o  counsel, t o  a n  independent  examinat loa,  
0 and t o  see c o p i e s  of t h e  p e t i t i o n  and c e r z i l i c a t i o n ?  

When arid how is  respondeat  n o t i f i e d  of  h i s  o r  h e r  r i g h t s ,  

b. What m o r e  should be done, i f  a n y c h i q ,  t o  in fo rm respondents  
of t h e i r  r i g h t s ?  

C. Are t h e r e  f o m a l  procedures  f o r  waiver  of  r i g n t s ?  
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CL 11-27 a. Who i s  n o t i f i e d  when a respondent  i s  f i r s t  t a k e n  
x3 i n t o  custody? 

b. What no: i f icat ions are made i f  responden: is discnarged  o r  
:he case is d i s n i s s e d ?  

c. What procedure is used f o r  givFng n o t i c e s ?  

d. What o t h e r  n o t i f i c a t i o n s  ought t o  be made? 

e. A r e  n o t i f i c a t i o n s  g i v e n  that are unnecessary? 

f .  What are your  p r a c t i c e s  i f  a respondent  r e q u e s t s  t h a t  
cer ta in  people  n o t  b e  n o t i f i e d ?  - 

J C  11-28 a. Y e  are  i n t e r e s t e d  in t h e  payment of t h e  c o s t s  of p r e h e a r i n g  
AP procedures.  Could you tell m e  who i s  r e s p o n s i b l e  f o r  t h e s e  

c o s t s ,  who u s u a l l y  pays them, and whether  t h e  r e g u l a c l o n s  
regard ing  payment have any imporcant e f f e c t s  on t h e  way t h e  
f o l l o w i n g  are done: 

1. Picking  up t h e  respondent  
2. Derent ioa  
3. Examination 
4. Treatment 
5 .  Emergency h e a r i n g s  

I 

b. Who is r e s p o n s i b l e  f o r  a d s i d s t r a t i o n  and c o l l e c t i o n  or' 
pa-jment s ? 

JCL 11-29 
hPR 
0 a b o u t  t h e  e a r l y  p a r t  of t h e  process ,  i n  a d d f t i o n  t o  t h e  

Before going on t o  some q u e s t i o n s  about  t h e  hear ing  i:self, 
I ' d  l i k e  t o  f i n d  o u t  whether you have any comments t o  make 

t h i n g s  we a l r e a d y  have d iscussed .  

a. What a s p e c t s  of  i n i t i a t i n g  a n  emergency commitsent 
procedure i n  your system are e s p e c i a l l y  h e l p f u l  o r  
problernat ic ,  and what commencs o r  r e c o m e n d a i i o n s  would you 
make about  them? 

5 .  What comments o r  recommendations would you care :o make 
relating t o  i n i t i a t i n g  a commitment by ;he u s u a l  j u d i c i a l  
h e a r i n g  procedure i n  which no emergency is involved?  

c. IF APPROPRIATE TO STATE: Would you care to make any 
comments a b o u t  your  state's procedures  f o r  i - d t i a t i n g  a 
cornnitsent that does n o t  r e q u i r e  j u d i c i a l  review? 

d.  k'hat s t r e n g t h s  o r  weaknesses c a n  you counnent on regard ing  
your system's  a b i l i c y  t o  u s e  c o n s e r v a t o r s n i p s  o r  
guard ianships  to g e t  he17 and :reatneat € o r  t.ie z e n t a i l y  
ill? 
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e .  Do you care t o  comment on this system's procedures f o r  
i n i t i a t i n g  a commitment proceeding againsi  a person wno 
is cuirrently a vo lun ta ry  patient and who is seeking 
release? 

f. What p a e i c u l a r  strengths o r  weakaesses, if any, does your 
system have f o r  i n i t i a t i n g  a commitment for treatment for 
p risoner s ? 
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1 

J C  111-1 a. 
A 

b o  

co 

d. 

J C  111-2 a. 
A 

bo 

C. 

d o  

JC 111-3 a. 
AP 
0 b. 

C .  

d.  

JC 111-4 a. 
A?R 
0 

b. 

C .  

d. 

The g e a r i n g  : Adjudica t ing  Commitment 

The q u e s t i o n s  i n  t h i s  par; of cne i n t e r v i e w  w i l l  focus on 
t h e  h e a r i n g ,  p e r  se. But f i r s t ,  l e t  n e  ask some q u e s i i o n s  
about  how treatjlent n i g n t  occur  wi thout  a h e a r i n g .  
Excluding v o l u n t a r y  admission and t r e a t m e n t  i n  emergency 
s i t u a t i o n s ,  is i t  p o s s i b l e  f o r  a person i n  this system t o  
be committed f o r  treatmeat wi thout  going through a forsa l  
h e a r i n g ?  

IF YES: How does  t h i s  happen? 

ALL: Do you see any reason vhy this might be  advantageous? 

ALL: Would you s u g g e s t  any changes i n  t h i s  r e g a r d ?  

Does respondent  e v e r  have t r o u b l e  o b t a i n i n g  a prompt 
h e a r i n g ?  

IF YES: 'What is t h e  d i f f i c u l t y  and how might i t  be 
overcome? 

ALL: What p e r i o d  of  t i m e  do you f e e l  i s  needed betsreen t h e  
filing of a p e t i t i o n  and hold ing  a h e a r i n g ?  

ALL: What d i f f i c u l t i e s  uould a d s e  i n  hold ing  :he hear ing  
p r i o r  t o  this t i m e ?  

Where are commitment h e a r i n g s  t y p i c a l l y  he ld?  

W h a t  are t h e  advantages  and d isadvantages  of holdiny 
h e a r i n g s  t h e  re? 

Would you s u g g e s t  having t h e  h e a r i q s  somewhere else? 

IF YES: Under u n a t  c i rcumstances ,  and where? 

Is the- respondent  g i v e n  an o p p o r c u n i : ~  t o  e lect  vo1un:ary 
admiss ion  p r i o r  to o r  dur tng  a h e a r i n g ?  

IF YES: Do you f a v o r  g i v i n g  respondent  this o p p o ~ u o i t y ?  
Why? 

Before p e r s i t t i n g  a respondent t o  choose volunrary  
admiss ion ,  does t h e  courz  c o n s i d e r  whether t h e  responaenr  
has t h e  c a p a c i t y  t o  make t r e a t m e n t  d e c i s i o n s ?  

k i t  changes vould you sugpesc,  i f  any, i n  =he process ol 
a l l o w i q  f o r  e l e c t i o n  of v o l u z t a r y  admission? 
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J III-3 a. Our understanding of your c i v i l  conni tmeat  code is t h a t  
A2 a person must be found t o  be 9 

0 -- a n d / o r  i n  order t o  su?porc 
a comnimenr.  Is tnis c o r r e c t ?  Is it i n c e r p r e z e d  :h is  
way in prac:ice? 

b. A r e  t h e s e  requirements t y p i c a l l y  m e t ?  

c. What o t h e r  f a c t o r s  appear  t o  i n f l u e n c e  t h e  c o u r t ' s  
decis:ton? 

d .  What s p e c i f i c  f a c t s  t y p i c a l l y  are presented  t o  t h e  c o u r t  t o  
suppor t  t h e s e  cri teria and t h e  e x i s t e n c e  of o t h e r  f a c t o r s ?  

e. What changes do you t h i n k  are c a l l e d  for in t h e  l e g a l  
cr i ter ia  s u p p o r t i n g  a mumianent  for t r e a t s e n r ?  

J 
APB people! who seem t o  be r e g u l a r l y  in and o u t  of crea:aenc 

X I X - 6  a. Does your system have a problem with c h r o n i c a l l y  d i s t u r b e d  

f a c i l i t i e s ?  IF XO, GO TO 111-7. 

b. IF YES: What e x a c t l y  are t h e  nature and cause  or' t h e  
pro  bleo? 

C. Can you sugges t  a s o l u t i o n ?  

JC 111-7 a. Bow, i f  a t  all., does a c o n s i d e r a t i o n  of less r e s t r i c t i v e  
xe a l t e r n a t i v e s  enter  i n t o  t h e  hear ing?  That is, how, if a; 
0 all, does t h e  t o p i c  g e t  r a i s e d  and who p r e s e n t s  t e s t i s o n y  

in this regard? 

(ASK ONLY IF BOT OBVIOUS FXOM LAST .L??Sro'EB) 
dismiss the case if a less r e s t r i c t i v e  a l t e r n a t i v e  is 
i d e a t i f  i e d ?  

b. Does :he courz  

C. ALL: 'Do you f e e l  t h a t  adequate  a t t e n t i o n  is g i v e n  t o  l e s s  
res t r ic t ive  treatment a l t e r n a t i v e s  in t h e  near ing?  

d .  IF 9OT: 'That pore, s p e c i f i c a l l y ,  should b e  done? 

J C  111-8 a. Do h e a r i n g s  t y p i c a l l y  i n c l u d e  a state 's  a t t o r n e y  o r  d t s t r i c r  
attorney? 

b. 'fiat 1:s t h e  b e s t  r o l e  f o r  s ta te 's  a t t o r n e y  i n  a c o d t a e n t  
hear ing? 
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JC 
A 

JC 
A 

JC 
ap 
0 

J 

0 

JC 
AP 
0 

J 
AP 
0 

111-9 a. 

b. 

111-loa. 

b. 

111-lla. 

bo 

C. 

111-123. 

bo 

C. 

111-13a. 

b. 

C .  

111-14a. 

bo 

c. 

How f r equen t ly  does a hearing inc lude  an a t t o r n e y  f o r  t he  
p e t i t i o n e r ?  

hihat advancage or disadvantage i s  the re  i n  having p e t i t i o n e r  
rep resented by counse l? 

Under what circumstances a r e  commitment hear ings held before  
a j u ry?  

What are your f e e l i n g s  about j u ry  hear ings  i n  such cases? 

Is respondent always present a t  the  hear ing? 

I F  NO: 
t he re?  

Under what circumstances would respondent noc be 

ALL: What recommendations would you make about holdicg the  
hear ing without respondent being present?  

How' f r equen t ly  is a person who examined respondeot present  
t o  t e s t i f y  at a hear ing? 

I F  NOT ALWAYS: 
t he  examiner is  not  present?  

How is examination evidence presented if 

ALL: 
examiners present  at hearings? 

What recommendations would you make about  having 

In practice, how s t rong ly  does t h e  examiner's t e s t i n a n y  
o r  evidence i a f luence  the  c o u r t  and, i n  e f f e c t ,  de t e rn ine  
t h e  outcome of t h e  hearing? 

Should this be d i f f e r e n t ?  

IF YES: What can you suggest t o  change ch i s?  

How f requen t ly  do p s y c h i a t r i s t s  and o t h e r  examiners p r e s e n t  
a n e u t r a l  assessment of respondent 's  condi t ion ,  o r  how 
f r equen t ly  do they act as advocates  e i t h e r  f o r  o r  aga ins t  
respondent 's  comaitsent? 

What is t he  e f f e c t  of this? 

Yow, i f  a t  a l l ,  should this be changed? 
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J 111-15a. kihat o t h e r  wi tnesses  (such as p e t i t i o n e r )  :ypFcally are a t  
xe t h e  h e a r i n g s ?  
0 

b. How d o  you f e e l  about  t h e  e f f e c t s  o r  importance or' having 
such wi tnesses  a t  the hear ings?  
QUESTIlON FOR EBCE WITNESS XENTIONED I N  111-15 a. 

BE SURE TO ZXPL0it.Z THIS 

J 
a else? 
0 

111-16a. Who a c t u a l l y  conducts  t h e  h e a r i n g s ,  a judge o r  somebody 

b. During a h e a r i n g ,  does t h e  judge [OR OTHER OFFICIAL ACTING 
I N  THIS CAPACITY] t y p i c a l l y  t a k e  a n  a c t i v e  p a r t  i n  
d i r e c t i n g  q u e s t i o n s  to respQndent and w i t n e s s e s ,  o r  
does t h e  judge u s u a l l y  j u s t  l i s t en  as t h e  case is presentsed 
by counsel?  

C.  Does t h i s  seem t o  be a good way t o  conducc t h e  hear ing?  
Why? 

d. IF XVS'WEB I S  NOT AL!!xDY OBVIOUS,  ASK: What would you 
recommend as the b e s t  r o l e  f o r  a judge in a commitment 
hea d n g ? 

J C  111-17a. 
AP 
0 b. 

A r e  h e a r i n g s  t y p i c a l l y  open o r  c l o s e d  :o t h e  public? 

%at are t h e  problems at advantages t o  t h e  way your cour'; 
system handles  this? 

J C  111-18a. Does t h e  courz m a k e  a p e m a n e n t  record  of commitment 
hear ings?  SI? YES: Eow? 

b. Is a pemanent  record  u s e f u l  o r  necessary?  Why? 

c .  k b t  a d d i t r o n a l  c o s t s  are c r e a t e d  by making a p e m a n e n t  
record, ,  and are t h e  c o s t s  j u s t i f i e d  by t h e  need? 

d. What plicies would you recommend f o r  r e t a i n i n g  o r  
d e s t r o y i n g  civil c o d t m e n t  records?  Xhy? 

e. k h a t  p o l i c i e s  ought co be followed i n  sea l fq  the records 
and in a l lowing  v a r i o u s  pareies t o  have access to zhese 
records?  Why? 

J 111-19a. Under what ciremstances are cont inuances  g r a n t e c ?  
.A 
0 X h a t  u s e f u l  o r  h a n i u l  e f f e c t s  have you n o t i c e d  as 

a resul: of g r a m i q  cont inuances? 
b. 
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J 111-20a. Does the  cour; apply fomal  r u l e s  of procedure and r u l e s  
h of evidence t o  the  commitment hear ing? 
0 Procedure Evidence 

b. What i s  your opinion about alloring hearsay :estinony? 

C .  hihat is your f e e l i n g  about allowing i n f o r s a t i o n  about 
previous comnitsents as evidence? 

Do you care to comment f u r t h e r  about your s y s t e m ' s  p r a c t i c e s  
regarding procedure, evidence, and testimony? 

d .  

JC 111-21 I have some f u r t h e r  quest ions about  n o t i f i c a t i o n .  
A 
0 a. Who is given  n o t i f i c a t i o n  of commiment hear ings  

and a t  what t i m e ?  

b. When, i f  a t  a l l ,  is respondent n o t i f i e d  of t h e  r i g h t  t o  
elect voluncary admission? 

C.  When, i f  a t  a l l ,  i s  respondent n o t i f i e d  of the r ighc  t o  a 
jury?  

d .  What recommendations do you have regarding these  o r  o t h e r  
no t i f  i c a t i o n s ?  

JC 111-22a. 
A hea rtng? 

What provis ions  are made f o r  paying c o s t s  a s soc ia t ed  wi th  a 

b. Who is respons ib le?  

C. Who usually pays? 

d .  Do t h e  r egu la t ions  governing payments have any important 
. e f f e c t s  on t h e  way hearings are conducted? 

e. What changes should be made in t h i s  regard? 

f. Vho is respons ib le  for t he  admin i s t r a t ion  and c o l l e c t i o n  of 
payments? 
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Hearing: Detemining  Treatment 

J IV-1 a. During comairnent h e a r i n g s ,  is t h e  ques:ion ever r a i s e d  of 
'42 respondent ' s  capac i ty  to make t r e a c s e n t  d e c i s i o n s ?  
0 

b. I F  YES: Under what c i rcumstances? 

c. ALL: 1s this q u e s t i o n  ever  r a i s e d  a t  a s e p a r a t e  hea&ng? 

d. IF  YES: Under what c i rcumstances? 

e. ALL: Would you sugges t  any changes i n  practices wi tn  
regard t o  r a i s i n g  t h i s  ques t ion?  

f. IF YES: Why and w h a t  change? 

IV-2 a. Is a r u l i n g  on c a p a c i t y  to make treatineat d e c i s i o n s  
AP requi red  i f  a person is i o  be committed f o r  treameat? 

b. Is such a r u l i n g  r e q u i r e d  before  t rea tment  can be 
adminis te red  i n v o l u n t a r i l y  a f t e r  a person has been 
c o d  t t e d ?  

c .  What recommendations would you make about  t h e  need :o r u l e  
on this quesr ion  pr',or t o  corn i tmeat  and t r e a t m e n t ?  3E 
CAREFUL TO GET ALYSWEBS TO BOTH ASPECTS OF TYIS QUZSTION, I F  
YOU CAN. 

J IV-3 a. How customary is it f o r  treatmenc p l a n s  to b e  presenred a: 
APB hear ings?  IF SEVER, GO TO LAST PA.= OF THIS QUESTION 
0 

b. Who presents t h e  plan? 

C. Are t rea tment  p l a n s  e v e r  chal lenged in t h e  hear ing?  

d. IF YES: With w h a t  e f f e c t ?  

e. What recommendations would you care i o  make about  t h e  
p r e s e n t a t i o n  of t rea tment  p l a n s  dur ing  c o d c l e a t  hear ings?  

J IV-4 a. k'ho, if anyone, i n v e s t i g a t e s  and r e p o x s  to the c o u r t  
.A2 about treatmear a l t e n a t i v e s ?  
0 

b. W t  people  o r  o t h e r  resources  does t h e  judge usually 
r e l y  on f o r  i n f o m a t i o n  about comnftsent o p t i o c s ?  

C.  

d. k h a t  chaqes,  i f  any, would you s u g g e s t ?  

Khat are che advantages o r  disadvantages  of :his? 
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JC 
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IV-5 a. What: h o s p t i a l i z a t i o n  a l t e rnac ives  a r e  a v a i l a b l e  to r h e  
cou IT s ? 

b. I n  p r a c t i c e ,  which o f  these a l t e r n a t i v e s  a r e  u = i l i z e d ?  

C. I n  order ing  h o s p i t a l  t reatment ,  t o  w h a t  exrent  does t h e  
couxr cons ider  h o s p i t a l  resources  and cond i t ions?  

d. A r e  o t h e r  a l t e r n a t i v e s  needed? 

e. IF YES: Why, and what do you recommend? 

IV-6 a. Does the  c o u r t  eve r  commit a respondent t o  a nonhospi ta l  
treatment a l t e r n a t i v e  (such as a n  o u t p a t i e n t  program 
o r  i n t o  another  person 's  care and custody)? 

b. I F  NO: Why not? 

c. I F  YES: What s p e c i f i c  a l t e r n a t i v e s  are used? 

d.  ALL: What recommendations would you make regarding 
commitment f o r  t rea tment  in a less r e s t r i c t i v e ,  
nonhospi ta l  s e t t i n g ?  

IV-7 a. How does a judge decide which h o s p i t a l  o r  l e s s  r e s t r i c t i v e  
a l t e r n a t i v e  should be chosen in a p a r t i c u l a r  case? 

IV-8 a. Does t h e  cour t  eve r  i s s u e  an o r d e r  requiring a respondent 
t o  giet a p a r t i c u l a r  type of t reatment ,  o r  r e q u i r h g  t h a r  
t rea tment  must be g iven  f o r  a s p e c i f i e d  mininun o r  saximum 
t i m e ?  

b. 'What are your f e e l i n g s  about t h e  cour t  issuing such o rde r s?  

IV-9 a. Is a de termina t ion  made of l i a b i l i t y  f o r  payment of 
s e r v i c e s  when t reatment  is ordered? I F  YES, ASK: How? 

b. Does this d e t e r a i n a t i o n  a f f e c t  the  types or' s e r v i c e s  aade  
avai:Lable o r  t h e  procedures f o r  obtainixg s e r v i c e s ?  

C. W h a t  c.hanges need to be rnaae in t h i s  regard? 
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Posthear ing 

v-1 These q u e s t i o n s  will c o m e r 3  s e v e r a l  i s sues  t h a t  becone 
important  a f t e r  t h e  hear ing  is completed. 

a. l4hat n o t i f i c a t i o n s ,  i f  any, are g iven  if a respondenr is 
committed? I F  hi ,  ASK: How are n o t i c e s  given? 

b. What n o t i f i c a t i o n s  are g iven  i f  a respondent ' s  case is 
dismissed? IF ANY, AS$: How are n o t i c e s  g iven?  

c .  A r e  t h e s e  n o t i f i c a t i o n s  s u f f i c i e n t  and u s e f u l ?  

d. IF NO: What changes would you sugges t?  

V-2 a. How o f t e n  does a n  appea l  take  p lace?  

b. Who u s u a l l y  begins  t h i s  process? 

C .  A r e  respondents  adequate ly  informed about  t h e i r  r i g h t  i o  
appeal?  

d. Vhat a s s i s t a n c e  is  a v a i l a b l e  t o  respondencs i n  br inging  
appea ls?  

e. 

i .  IF NO TO c OR e, ASK: What c h n g e s  would you s u g a e s t ?  

Is t h e  a p p e a l  process  e a s y  enough t o  understand and use? 

V-3 a. If an a p p e a l  is  brought ,  how soon i s  i t  u s u a l l y  heard? 

b. If a n  a p p e a l  is  brought ,  how does t h i s  a f f e c t  w h a t  happens 
t o  t h e  respoadent  a t  t h e  t r e a t s e n t  f a c i l i t y ?  

c .  Under w h a t  c i rcumstances,  i f  any, can  a respondent  remain 
a t  l i b e r t y  fo l lowing  a commitsent o r d e r  and p e n d i q  appeal?  

c. Should this be changed? 

V 4  a. After a person is ordered f o r  t r e a t n e n r ,  wnar o p t i o n s  do 
P h o s p i t a l s  o r  a l t e r n a t i v e  t r e a t s e n t  t ac i l i r i e s  use  i n  

decid ing  v n e t h e r  o r  n o t  t o  examine o r  a d n i i  f o r  t r e a t z e n t ?  

Does t h i s  create any proolans? b. 

c. k h a t  b e n e f i t  comes from t h e i r  having tnose  o p t i o e s ?  

d. '&at changes would you sugges t?  
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J V-5 a. If a. f a c i l i t y  admits a pa t i en t  pursuant to a cour t  o rder ,  is 
A 2  i t  under any r e s t r i c t i o n s  regarding the  type o r  exzent oi 

t reatment  it may adminis ter .  

b. I F  YES: bkat are the  l i s i : a t ions?  

c .  ALL: Do you f e e l  i t  is wise t o  place t rea tment  c o n s t r a i n t s  
on a f a c i l i t y ?  Why? 

d. ALL: What treatment-constraining powers should b e  exerc ised  
by t h e  court (or by s t a t u t e )  in your opinion,  and a t  wnat 
point in t h e  process? 

J V-6 a. Xhat information,  if any, does t h e  t r e a t s e n t  f a c i l i t y  
AP provide t o  t h e  cour t  t o  inform t h e  cour t  of t he  p a t i e n t ' s  

progress? 

b. IF A,=: What is the reason that this i n f o r s a t i o n  is 
prorfded; t h a t  is, is i t  s e n t  because it is required by 
s t a t u t e ,  i t  w a s  ordered by t h e  c o u r t ,  o r  is i t  provided f o r  
some o t h e r  reason? 

c .  What a d d i t i o n a l  i n f o r s a t i o n  does t h e  cour t  need, i n  your 
o p inLo n? 

d. When should such information be provided? 

e. What does the couf t  do with this information? 

J V-7 a. I n  your opinion,  i s  t h e  c o u r t ' s  ove r s igh t  of what happens 
APR t o  a committed p a t i e n t  adequate,  COO much f o r  the facility, 

o r  not  demanding enough? Why? 

b. What would you recommend? 

J V-8 a. What,, If any, j u d i c i a l  s anc t ions  are a v a i l a b l e  f o r  
A ensuring compliance by f a c i l i t i e s  o r  respondents wi th  

court: o rde r s  regarding trsa meat? 

b. Eiow f r equen t ly  are such sanc t ions  used, and w i t h  what 
e f f e c t ?  

c .  What recommendations do you have in chis resard? 
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J V-9 a. What d i f f i c u l t i e s  arise regard ing  che t r a n s f e r  of paz iencs?  
APR 

b. I F  XUY: How could zhese Trobleas  be overcone? 

J V-10 a. Vnat d i f f i c u l t i e s  a r i se  regarding p a t i e n t  d i s c h a r g e ?  
APR 

b. I F  ANY: How could t h e s e  be  overcome? 1 
V-11 a. How f a r  after t h e  hear ing  is couri-appointed counse l  

A r e s p o n s i b l e  to t h e  c l i e n t ?  That  is, does t h e  
c l i e n t - a t t o r n e y  r e l a t i o n s h i p  conr inue  d u r i n a  appea l  
and t r e a t n e n t ?  

What c o a t i n u i n g  r o l e  do you f e e l  counse l  should  p l a y  
fo l lowing  a coannitaent order?  

b. 

V-12 a. Following commitsent, does a p a t i e n t  have t h e  r i g n t  t o  
LIP r e f u s e  t r e a t a e n t ?  IF YES, ASK: How is t h e  p a t i e n t  

n o t i f i e d  of this r i g h t ?  

b. Do you f e e l  a p a t i e n t  should have this r i g h t ?  
1 

c , .  I F  YES TO a,  A X :  Khat d i f f i c u l t i e s  does t h i s  cause ,  i f  
any, and how can t h e y  be overcome? 

V-13 a. Under w h a t  c i rcumstances  does a t rea imenr  faci1f:y obca in  
dPR informed consent  prtor t o  a d m i n i s t t r i n g  treatsea= t3 an 

i n v o l u n t a r i l y  committed patient? 

b. Eov does this d i f f e r  f o r  v o l u n t a q  p a t i e n t s ?  
I 
I V-14 a. Excluding t h o s e  who r e f u s e  i t ,  are a l l  p a t i e n c s  who are - 

rlp admit ted g iven  some f o r a  of t r e a t a e n t !  

t b. I F  NO: Why n o t ,  and w h a t  should b e  done about  t h i s ?  

V-15 a. In your opinion, are tSe ci-ri l  and p e r s o n a l  righrs and 
-us s a f e t y  of committed patierzts adequate ly  procected? I 

b. I3 SO: 'Xhy a o t ,  and what should be done about  t h i s ?  I 
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J V-16 a. 
APB 

J 
iQ 

J 
AP 

J 

3. 

C .  

d. 

V-17 a. 

b. 

C. 

de 

V-18 a. 

b. 

C. 

d .  

e. 

V-19 a. 

J V-20 a. 
AP 

b. 

Do p a t i e n t s  have access  t o  and use a p a t i e n t  advocacy 
system t o  represent  t h e i r  i n t e r e s t s ?  

IF HO: Why not?  

I F  YES: What makes the  system u s e f u l  t o  pac ien t s?  

ALL: 
system a v a i l a b l e ?  (IF YES) What? 

Would you recommend any changes in making an advocacy 

How long are most commitment per iods  ordered f o r ?  

To t h e  b e s t  of your knowledge, how l o n g  does the  average 
pat:ient a c t u a l l y  remain i n  t r e a t n e n t ?  

To t h e  b e s t  of your knowledge, are p a t i e n t s  t y p i c a l l y  
t r e a t e d  f o r  a c o r r e c t  amount of t i m e ,  g iven the  he lp  t h a t  
they  requi re?  

Should t r e a t s e n t  per iods be longer  o r  s h o r t e r ,  in your 
opiaion,  and why? 

In w h a t  ways can a p a t i e n t  seek a change i n  o r  release from 
t r e a t s e n t ?  

What is the most e f f e c t i v e  way? 

Do you f e e l  t h a t  pac i en t ' s  op t ions  f o r  seeking change o r  
release are too easy o r  too  hard? Why? 

Hou o f t e n  is a w r i t  of habeas corpus used t o  seek release? 

What suggest ions would you make concerning zhese avenues f o r  
t r e a m e n t  modi f ica t ion  and p a t i e n r  r e l ease?  

&e t h e  review hear ings  e f f e c t i v e  and use fu l?  l h y  is this? 

Do they  d i f f e r  In procedure from o r i g i n a l  commiciaent 
hear ings,  ana how? 

Are p a t i e n t s '  commitment per iods typically exrended o r  
recertif fed?  

What changes do you f e e l  are necessary i3 t h e  process  f o r  
r e c e h i f y i n g  a commitnent? 
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Observer 

c i t y  

Event 

1. 

2. 

3. 

4. 

5 .  

6 .  

7 .  

8. 

9. 

Date 

Place 

R e  Case 

What t o  observe during PIEHEARING PROCESSIXG 

Who i n i t i a t e d  t h e  ac t ion?  (11-1) 

Where i s  the a c t i o n  taking place? (11-1) 

What i s  being a s se r t ed  about respondent? (11-3) 

*h; documents and o the r  evidence have been f i l e d ?  (11-3) 

Save a l l  t he  necessary papers been f i l e d ?  (11-2) 

Do a l l  f i l e d  p a p e r s  conta in  all t he  required information? (11-2, 
11-3, 11-14) 

Is respondent Fnforined o f  h i s /he r  r i g h t s ?  (11-15, 11-23, 11-25) 

What opt ions are considered and used f o r  d ivers ion ,  r e l ease ,  
treatnent? (11-5, 11-7, 11-9, 11-22) 

How and uhen is counsel appointed? (11-17, 11-19, 11-21) 

10. Is treatment being administered? (11-22, 11-23) 

11. What n o t f f i c a t i o n s  are given? (11-25, 11-26) 

12. Is respondent he ld  o r  discharged? (11-24) 
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Observer Date 

c i t y  Place 

Event Be Case 

1. 

2. 

3 .  

4 .  

5 .  

6. 

7. 

8. 

9. 

What t o  observe during EBRIXGS 

Where i s  t h e  a c t i o n  taking place? (111-3) 

A r e  proper p e t i t i o n s  and c e r t i f i c a t e s  ava i l ab le  t o  the  cour t?  (11-2, 
IV-3 ) 

Do a l l  f i l e d  papers have a l l  requi red  i n f o m a t i o n  on them? (11-2, 
11-14) 

Are e x a d n e t s '  r epor t s  a v a i l a b l e  t o  the  cour t?  (11-2, 11-14) 

Do examiners' repor t s  have s u f f i c i e n t  and required i n f o m a t i o n  (11-2, 
11-14, 111-7, 111-12) 

'Who is conducting the  hearing? (111-16) 

What is the  r o l e  of t h e  person conducting t h e  hear i rq?  

a. Does he/she d i r ecc  quest ions? (111-16) 

Is respondent 's  a t to rney  r e t a ined  o r  assigned? (11-17) 

What are attorney-for-respondent's behaviors? 

a. Does he/she a p p e a r  t o  know t h e  facts of t he  case  u e l l ?  (11-9, 
11-21) 

b. Does he/she a c t i v e l y  chal lenge exas iners '  q u a l i f i c a t i o n s  
evtdence aga ins t  respondent? (11-18, 11-20) 

C .  Does he/she seem t o  have all t he  necessary i n f o n a t i o n  about 
W S ?  (11-21, IV-4) 

10. Is respondent present?  (III-11) 

11. Is respondeut nedicated? (11-22) 

12. How does the respodeat behave? Does h i s  o r  he r  behavior seem co 
inf luence the judge's decis ion? 

13. What witnesses ( including examicers) t e s t i i y ?  (i1-14, 11-16) 
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What t o  observe during YEARINGS 
Page Two 

14. 

15. 

16. 

17. 

18 . 
19. 

20. 

21. 

22. 

23 

24. 

25. 

26 

27. 

28. 

Is respondent informed of h i s h e r  r i g n t s ?  (111-4, 111-21) 

1s respondent given opporzunity t o  elect  voluntary admission? (111-4) 

Are necessary c r i t e r i a  m e t  f o r  commitment? (111-5) 

What rules of evidence and procedure are appl ied?  (111-20) 

What is examiners' i n f luence  a t  hear ing? (111-12, 111-13, 111-14) 

Is a treatment  p l an  presented? (IV-3) 

Are a l t e r n a t i v ' e  t r e a t n e n t  p o s s i b i l i t i e s  d i scussed?  (IV-4, IV-5, IV-6, 
IV-7) 

Who p resen t s  i n f o r s a t i o n  on a l t e r n a t i v e  t reatment  options? (IV-3, 
rv-4) 

Is ques t ion  r a i s e d  of capac i ty  t o  make treatinent dec i s ions?  (111-4, 
N-2)  

What are t h e  r o l e s  of a t t o r n e y  for p e t i t i o n e r  and state 's  a t t o r n e y ?  
(111-8, 111-9) 

Is t h e r e  a jury? (111-10) 

Is the  pub l i c  :present? (111-17) 

Are continuanclzs gran ted?  (111-19) 

A r e  n o t i f i c a t i o n s  given? (111-21) 

A r e  p rovis ions  made for payment? (111-22) 
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