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PRQl ECT ABSTRACT 

Involuntary c iv i l  commitment i s  the legal and psychosocial process whereby 

In the 1960s 
a mentally disordered person is restrained and treated against  his or her 
will,  presumably for  his or  her own good and the good of  others. 
and 1970s, d u r i n g  a time when the humane and f a i r  treatment of mentally 
disordered persons became a c iv i l  rights issue of the f i r s t  order, 
policymakers began t o  recognjze tha t  mentally disordered individuals have a 
const i tut ional ly  protected in t e re s t  i n  being l e f t  alone and, i f  they are  t o  be 
subjected to  involuntary commitment they should be t reated i n  the l e a s t  
r e s t r i c t ive  set t ing.  The application of the doctrine of the " l eas t  
r e s t r i c t ive  a1 te rna t i  ve" t o  i nvol untary ci v i  1 commi tment became one of the 
most important trends i n  mental health law. The " l eas t  r e s t r i c t ive  
a1 ternative" i n  involuntary c iv i l  commitment i s  tha t  combination of 
therapeutic and preventative intervention t h a t  i s  ( a )  conducive t o  the most 
effect ive and appropriate treatment which will give the mentally disordered 
person a r e a l i s t i c  opportunity to  improve his or  her level of functioning, and 
( b )  no more r e s t r i c t ive  of a person's physical, social ,  or biological 
l i b e r t i e s  than i s  necessary t o  achieve legit imate s t a t e  purposes of protection 
of society and helping those t h a t  cannot help themselves. Unfortunately, the 
t ranslat ion of the l e a s t  r e s t r i c t ive  a1 ternat ive doctrine from theory into 
practice has faced d i f f i cu l t i e s .  

In October 1982, the Ins t i tu te  on Mental Disabili ty and the Law of the 
National Center for  State Courts began a twenty-one month project,  the Least 
Restrictive Alternative Project, t o  develop a model for  the f a i r  and workable 
appl ication of the "1 eas t  r e s t r i c t ive  a1 ternative" doctrine i n  involuntary 
c iv i l  commitment proceedings. 
was f i e l d  research conducted i n  seven l o c a l i t i e s  throughout the country: 
Chicago, Kansas City, Los Angeles, Milwaukee, New York, Tuscon, and 
Williamsburg-James City County. The project had three phases. The f i r s t  
phase consisted of a review and analysis of s t a t e  mental health s ta tu tes ,  
court rulings, and professional l i t e r a tu re .  
project ,  extensive f i e l d  research focused on the application of the doctrine 
a t  the level of actual practice. Interviews were conducted w i t h  hundreds of 
judges, court personnel, attorneys, and mental health professionals throughout 
the country. Project s t a f f  a lso observed judicial  hearings and other 
commitment proceedings. In the t h i r d  and final phase of the project,  the 
information gathered dur ing  the f i r s t  phase was intergrated w i t h  the r e su l t s  
of the field research and a model was developed for  the just  and practical 
application of the l e a s t  r e s t r i c t ive  a1 ternative doctrine i n  involuntary c iv i l  
commitment proceedings. The model, described i n  the final project  report ,  
attempts t o  b r i d g e  the wide gap between the theoretical  demands of the 
doctrine and the d i f f i c u l t i e s  of applying i t  i n  practice.  

The primary method of inquiry of the project 

In  the second phase of the 

x i  
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POL I CY AND PROGRAM IMPL I CAT1 ONS STATEMENT 

During the 1960s and 197Os, when the humane and f a i r  treatment of 
mentally disordered persons became a c iv i l  rights issue of the f i r s t  
order, policymakers began t o  recognize t h a t  mentally disordered 
i n d i v i d u a l s  have a const i tut ional ly  protected interest i n  being l e f t  
alone and, i f  they are t o  be subjected t o  involuntary commitment they 
should be treated i n  the least  r e s t r i c t ive  environment. The application 
of the doctrine of the "least r e s t r i c t ive  a1 ternativell t o  involuntary 
c iv i l  commitment of mentally disordered persons, many of them older 
Americans, became one of the most important trends i n  mental heal th  law. 
However, the trans1 ation of the l e a s t  r e s t r i c t ive  a1 ternat ive doctrine 
from theory i n t o  practice faces considerable d i f f i cu l t i e s .  
effect ive,  the l e a s t  r e s t r i c t ive  a1 ternative doctrine must be translated 
i n t o  specif ic  procedures and programs routinely applicable on a 
case-by-case basis. No simple formula ex is t s  t ha t  will g ive  practical 
meaning t o  the doctrine. Because i t s  application i n  involuntary c iv i l  
commitment proceedings imp1 ica tes  several professional discipl ines, 
g i v i n g  practical meaning t o  the doctrine demands much collaborative 
thought and action. 

To be 

The Least Restrictive Alternative Project resulted i n  detailed 
descriptions of the application of the l e a s t  restrictive a1 ternat ive 
doctrine t o  involuntary c iv i l  commitment i n  Chicago, Kansas City, Los 
Angeles, Milwaukee, New York, Tucson, and Williamsburg-James City County 
( V i r g i n i a ) ,  as well as a set  of guidelines for  the doc t r ine ' s  application 
to  involuntary c iv i l  commitment proceedings i n  general. Together, these 
detailed descriptions of exemplary practices and the guide1 ines may be 
used as a model t h a t  may bridge the wide gap between the theoretical  
demands of the doctrine and the d i f f i c u l t i e s  of applying i t  i n  practice.  
To the extent t ha t  the model developed by the Least Restrictive 
Alternative Project is  communicated t o  and used by policy makers and 
pract i t ioners ,  and t o  the extent t h a t  i t  gives practical meaning t o  the 
doctrine of the l e a s t  r e s t r i c t ive  a1 ternat ive,  needed improvements i n  the 
involuntary c iv i l  commitment processes involving mentally disordered 
persons can be faci l  i t a ted .  

x i  i 
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DISSEMINATION AND UTILIZATION STATEMENT 

Dissemination o f  the research f i n d i n g s  and reports of the Least 
Restrictive A1 ternative Project d u r i n g  the pro jec t ' s  active period has 
been both extensive and timely. Throughout the project period, the 
National Center's Pub1 ication Department pub1 icized the project i n  
numerous periodicals. Articles about the project have appeared i n  
journals and newsletters such as  the New Jersey Law Journal, the State  
Court  Journal, Bench P lan  ( the  of f ic ia l  publication o f  the N a t i o n 7  
Council for  Judicial Planning), The Column (published by the National 
Association of Trial Coort Adminlstrators), and the Court Improvement 
Bull e t i  n. 

The f i r s t  project report, t i t l e d  "The Least Restrictive A1 ternat ive 
i n  Involuntary Civil Commitment," included a thorough case law review, a 
summary of the s ta tu tes  i n  the seven s t a t e s  selected f o r  study, and an 
annotated bibliography of materials relevant t o  the philosophical and 
legal issues surrounding the use o f  the l e a s t  r e s t r i c t ive  a1 ternat ive 
doctrine. This report  was distributed i n i t i a l l y  i n  d r a f t  form t o  the 
members of the Advisory Board of the National Center's In s t i t u t e  on 
Mental Disabili ty and the Law, and t o  selected par t ic ipants  i n  the 
various project study s i t e s .  Fol lowing revision acd expansion, the 
report was sent to  numerous project participants and others interested i n  
the project. I t  was added recently to  the National Center's 
comprehensive publications l i s t  and appears as the most recent issue of 
the I n s t i t u t e ' s  Occasional Paper Series,  Perspectives on Mental Health 
and the Law. Announcements of i t s  ava i lab i l i ty  appeared i n  several o f  
the  National Center 's  publications, including the monthly Report, which 
is  dis t r ibuted t o  more than 2,100 courts and interested o r m t i o n s  and 
individual s throughout the country. 

Reports for each of the seven l o c a l i t i e s  studied (Chicago, Kansas 
C i  ty , Los Angel es , Mi 1 waukee , New Y ork , Tucson, and Wi 1 1 i amsburg-James 
City County 1 were d i  s tr i  buted to  key individual s who participated i n the 
research e f f o r t  to  s o l i c i t  t h e i r  comments concerning the factual accuracy 
of the content and the cogency of the inferences drawn. Approximately 
twenty-five reviews were so l ic i ted  i n  each of the project s i t e s .  

x i i i  



- ihe individual s i t e  reports i n  Section I1 of the f inal  project  report 
have been, o r  will be i n  the future,  submitted for  publication i n  law 
reviews in the various s t a t e s  i n  which the project was conducted. This 
dissemination has resulted i n  pub7 ication of the Los Angel es Report i n  
the Whittier Law Review, Volume 6, Number 1 ,  1984. The S t .  Lou i s  
University law Review and the U M K C  Law Review have agreed t o  pub1 ish the 
Kansas City Report subject t o  the approval of revisions. 
reports are  currently under consideration for  publ ication by other law 
reviews. Section I11 of the final repo'rt, containing the general 
guidelines fo r  the application of the l e a s t  r e s t r i c t i v e  a1 ternat ive 
doctri  ne i n  invol untary ci vi1 commitment proceedi ngs, w i  11 be submi t t ed  
fo r  pub1 icat ion i n  an appropriate professional journal (e.9. the 
International Journal of Law and Psychiatry) upon receipt and 
incorportion o f  review comments. 

Other s i t e  

In a d d i t i o n  t o  these dissemination act ivi t ies ,  the project s ta f f  has 
promoted the working relationships developed du r ing  the p ro jec t ' s  f i e ld  
research i n  order t o  increase the prospects of u t i l i za t ion  of the 
pro jec t ' s  findings. 
Human Services and the Law of Milwaukee's Planning Council fo r  Mental 
Health and Social Services has begun t o  review the Milwaukee Report and 
consider i t s  findings and implications. Similarly, the Task Force an 
Less Restrictive A1 te rna t i  ves i n  Kansas City , Mi ssouri , convened a t  the 
request of the Victor E. Speas Foundation, has begun to  consider the 
project's findings i n  Kansas City. 

In Milwaukee, a subcommittee of the Task Force on 

After rewiew and approval by the Administration on Aging, copies of 
the pro jec t ' s  f inal  report  will be sent t o  federal ,  s ta te ,  and local 
agencies t h a t  may be l ike ly  t o  par t ic ipate  i n  e f fo r t s  t o  coordinate 
social services t o  f a c i l i t a t e  the appl icat ion of the l e a s t  r e s t r i c t ive  
a1 ternative doctrine. Copies will also be distributed t o  interested 
legal and mental h e a l t h  professionals across the count ry .  The final 
report will become part  of the National Center's publ icat ions 1 i s t i  ng. 
Finally, a l l  project  documents will become a par t  of the National 
Center's Library collection of more t h a n  11,000 volumes. The l ibrary i s  
readily accessible t o  the students and faculty of the College of William 
and Mary, t o  major univers i t ies  and l i b r a r i e s  t h r o u g h  inter- l ibrary 
loans, and t o  many cogr t  and mental health professionals through the 
Center' s Research and Information Service loan program. 
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A MOCEL FOR THE APPLICATION 
OF THE LEAST REST2ICTIYE ALTERNATIVE DOCTRINE 

IN INVOLUNTARY CIVIL CONMITMENT 

Final Report of the Least Restrictive A1 ternative Project 

In s t i t u t e  on Mental Disabili ty and the Law 
National Center for  S ta te  Court  

EXECUTIVE SUMMARY 

Introduction 

Involuntary c iv i l  commitment, the subject o f  l i t i ga t ion ,  leg is la t ive  
ac t iv i ty ,  and public debate over the l a s t  two decades, is  the legal and 
psychosocial process whereby a person a1 1 eged t o  be mentally disordered 
and dangerous is  restrained and t reated against  his o r  her will , 
presumably f o r  his or  her own good and the good of others. Thirty years 
ago, mentally disordered persons "certifSed" as  sui table  fo r  compulsory 
hospitalization were l ike ly  to  be confined fo r  long  periods of time w i t h  
l i t t l e  o r  no treatment, usually i n  large in s t i t u t ions  w i t h  inadequate 
s ta f f  and disgraceful conditions. However, d u r i n g  the 1 960s and 1 970s , 
the humane and f a i r  treatment of mentally disordered persons became a 
c iv i l  rights issue of the?  f i rs t  order. 
recognized tha t  mentally disordered individuals have a const i tut ional ly  
protected in t e re s t  i n  being l e f t  alone, and i f  they are to  be subjected 
to  involuntary commitment, they should be t reated i n  the l e a s t  
r e s t r i c t ive  environment and therapeutic program. The application of the 
doctrine of the ' ' least  r e s t r i c t ive  a1 ternative'l t o  involuntary c iv i l  
commitment became one of the most important t r e n d s  i n  mental health law. 

Policymakers and courts soon 

The l e a s t  r e s t r i c t ive  al ternat ive i n  involun%ary c iv i l  commitment i s  
t h a t  combination of therapeutic and preventative intervention provided by 
mental health and social service providers t ha t  i s  l a )  conducive t o  the 
most effect ive and appropriate treatment which will give the mentally 
disordered person a real i s t i c  opportunity t o  improve his or her level of 
functioning, and i s  ( b )  no more r e s t r i c t ive  of his or her physical, 
social , or  biological l i b e r t i e s  than necessary to  achieve legit imate 
s t a t e  purposes of protection of society and provision o f  mental health 
treatment and care fo r  the person's own good. 

One cannot seriously consider the involuntary c iv i l  commitment 
process, and the s t a t e ' s  intrusions upon individual l i b e r t i e s  t h a t  the 
process may en ta i l ,  without confronting fundamental differences of 
opinion and conflicting a t t i tudes  about mental disorder and soc ie ty ' s  
proper response and responsibil i ty.  Questions about the effectiveness 
o f ,  efficiency o f ,  equity o f ,  and public sat isfact ion w i t h ,  the 

XV 



involuntary c iv i l  commitment process combine i n  a basic concern w i t h  the 
best balance among complex and often competing societal  in te res t s :  those 
of the individual, the family, and the s ta te .  The individual has an 
in t e re s t  i n  be ing  l e f t  alone, and even i f  compelling reasons e x i s t  for  
infringing upon his or  her privacy or freedom, the individual bas a 
further i n t e re s t s  i n  being t reated f a i r ly ,  honestly, and as  well as 
possible. Family, friends,  o r  acquaintances of the individual may have 
in t e re s t s  i n  making sure the individual i s  given the care and treatment 
he or  she needs b u t  i s  u n w i l l i n g  o r  unable to  seek voluntarily. They may 
also have an in t e re s t  i n  a l lev ia t ing  the burden upon themselves t h a t  the 
person's f a i lu re  t o  seek help voluntarily has placed upon them. Finally, 
the s t a t e  has two primary in te res t s :  t o  protect i t s  c i t izenry from 
dangerously mentally disturbed persons and t o  care for  i t s  sick and 
helpless. 
create  undue programmatic, f i s c a l ,  and administrative burdens by any 
procedures t h a t  i t  may be require. The " l eas t  r e s t r i c t ive  a1 ternat ive" 
doctrine may be useful for  scrutinizing s t a t e  intrusions upon individual 
l i b e r t i e s  t o  the extent tha t  i t  can balance, i f  n o t  reconcile, these 
complex societal  in te res t s .  

In protecting these in te res t s ,  the s t a t e  has a duty not t o  

W i t h i n  the las t  ten years,  the doctr ine 's  focus has shif ted from 
applications aimed a t  t es t ing  the ra t iona l i ty  of broad pol ic ies ,  
s ta tu tes ,  and rules t o  applications on a case-by-case basis. 
the t ranslat ion of the l e a s t  r e s t r i c t ive  a1 ternat ive doctrine from theory 
i n t o  practice has faced d i f f i cu l t i e s .  As Dr. Saleem Shah of the National 
Ins t i tu te  of Mental Health has noted, "while the doctrine prescribing the 
use of the ' l e a s t  r e s t r i c t ive  a l te rna t ive '  has f a i r l y  c lear  meaning and 
reference t o  cer ta in  legal and constitutional values concerning 
infringement of personal freedom and l iber ty ,  the notion does not 
trans1 a t e  readily into mental health procedures and programs. " O t h e r  
serious d i f f i c u l t i e s  facing the t ranslat ion of legal and social concepts 
into r ea l i t y  are  the unavailabil i ty of resources, the bar r ie rs  of 
formidable s t a t e  and federal bureaucacies, and the sheer s ize  and 
complexity of the cooperative e f f o r t  required. 

Professors Hoffman and Foust concl uded tha t  "the doctr ine 's  current 
conceptual izat ion and application t o  the involuntary treatment o f  the 
mentally i l l  .. . ra ises  serious questions about i t s  implementation, 
def ini t ion and fundamental purpose." T h i s  ccjncl usion, reached seven 
years ago, may s t i l l  be valid today. 

However, 

In their seminal study of the l e a s t  r e s t r i c t ive  a1 ternat ive doctrine, 

Study Method 

conducted by the Ins t i tu te  on Mental Disabili ty and the Law from October 
1982 to  June 1984, was t o  develop a model ( i . e a 9  a representation t o  show 
the general s t ruc ture)  for  the f a i r  and workable application of the l e a s t  
r e s t r i c t ive  a1 ternative doctrine i n  involuntary c iv i l  commitment 
proceedings. The project was designed to  develop new knowledge about the 
application of the l e a s t  r e s t r i c t ive  a1 ternat ive doctrine i n  involuntary 
c iv i l  commitment proceedings. More specif ical ly ,  project  e f fo r t s  were t o  

The purpose of the Least Restrictive Alternative Project, which was 
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focus on studying existing procedures fo r  identifying, exploring, and 
using l e s s  r e s t r i c t ive  a1 ternat ives  for the placement of  mentally 
disordered, developmental l y  disabled, and elderly persons i n  mental 
health care and treatment se t t ings  i n  seven locations across the 
country: Chicago, Kansas City, Los Angeles, Milwaukee, New York, Tucson, 
Williamsburg ( K q i n i a ) .  

The primary data collection method was f i e l d  research i n  the seven 
project sites. 
review, and analysis of relevant s t a t e  s ta tu tes ,  court rulings, scholarly 
l i t e r a t u r e ,  and other background documentary materials. 
conducted i n  three phases: a state-of-the-knowledge assessment, f i e l d  
research, and model devel opment. 

F i e l d  research was supplemented by the col lect ion,  

The project was 

In the f i r s t  phase, the s ta tu tes  of the seven s t a t e s  pertaining t o  
the provision and use of l e s s  r e s t r i c t ive  a1 ternatives were collected,  
reviewed, analyzed and compared. The prescribed legal process fo r  the 
application of the l e a s t  r e s t r i c t ive  a1 ternat ive t o  the commitment 
proceedings i n  each s i t e  was delineated carefully t o  aid the f i e l d  
research and allow for comparisons across s ta tes .  Relevant court  rulings 
were ident i f ied u s i n g  t radi t ional  legal research methods. Finally, a 
broad search and analysis of the legal ,  mental health,  and social science 
1 i terature  re1 evant t o  the study was undertaken. 

The f i e l d  research focused on the application of the l e a s t  
r e s t r i c t ive  a1 ternat ive doctrine a t  the level of practice. Interviews 
were conducted w i t h  hundreds of judges, court  personnel , attorneys,  and 
mental health professionals. Involuntary c iv i l  commitment hearings and 
other commitment proceedings conducted dur ing  the time of the f i e ld  
research were obserwed whenever possible. 

Finally,  i n  the l a s t  phase of the project,  project  s t a f f  attempted t o  
integrate the state-of-the-knowledge assessment of the f i r s t  phase w i t h  
the resu l t s  of  the f i e l d  research conducted i n  the second phase. 
qual i ta t ive content analysis was performed on the interview data. 
Interview data, observational data, and other documentary material (e.g., 
forms and agency reports)  were compared t o  validate information. 
was made of topics of significance, points of consistent agreement, and 
points of disagreement. 
describing the application of the l e a s t  r e s t r i c t ive  doctrine t o  the 
involuntary c iv i l  commitment proceedings i n  the seven l o c a l i t i e s  
studied. 
of the doctrine. Based on the detailed accounts of the doctr ine 's  
application i n  the seven l o c a l i t i e s ,  these guidelines represent a model 
meant t o  bridge the wide gap between the theoretical demands of the 
doctrine and the d i f f i c u l t i e s  of applying i t  i n  practice. 

A 

Note 

Project s t a f f  prepared seven detailed reports 

Lastly, project  s t a f f  developed guidelines for the application 

The model is  meant t o  a s s i s t  those applying the doctrine on a 
case-by-case basis i n  the myriad of s i tuat ions ar is ing i n  the involuntary 
c iv i l  commitment o f  mentally disordered person. Section I1 of the fu l l  
report describes and discusses i n  great detai l  the application of the 
l e a s t  r e s t r i c t ive  a1 ternative doctrine i n  the involuntary c iv i l  commit- 
ment systems of seven l o c a l i t i e s  (Chicago, Kansas Ci ty ,  Los Angeles, 
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Milwaukee, New York, Tucson, and Wi 11 i amsburg-James City County). 
Section TI1 of the fu l l  report ,  specific guidelines are  presen,ted for  the 
application of the doctrine to  the commitment system and i ts  procedures. 
To the extent t ha t  this model, supported by the detailed descriptions of 
the involuntary c iv i l  commitment systems i n  seven l o c a l i t i e s  and of the 
contingencies of the appl i ca t i  on of the 1 eas t  r e s t r i c t ive  a1 te rna t i  ve 
doctrine i n  those loca l i t i e s ,  i s  available for  public knowledge and 
discussion, needed improvements i n  involuntary c iv i l  commitment can be 
f ac i l i t a t ed .  

In 

Gui  del i nes 

Foll owi ng the presentation of several g u i  del i nes deal i ng w i t h  
definit ional and organizational issues, the guidel ines are presented 
generally i n  an order paral le l l ing the chronology o f  events i n  
involuntary c iv i l  commitment proceedings, from preliminary screening to  
ultimate release from compulsory hospitalization. The f i r s t  crucial 
decision t o  de t a in  a mentally disordered person and t o  coerce 
hospitalization, a decision most often made by family members, police 
of f icers ,  or community mental health personnel, i s  often n o t  reviewed and 
checked u n t i l  involuntary hospitalization i s  a f a i t  accompli. Several 
guidelines high1 i g h t  the preliminary stages of involuntary c i v i l  
commitment, before a respondent i s  detained against his or her own will .  
These guidelines propose the mechanisms and procedures whereby such 
reviews and checks may be accomplished i n  accordance w i t h  the l e a s t  
r e s t r i c t ive  a1 ternat ive doctrine. Preliminary screening, negotiation, 
and cooperation among members of the mental health-law community are 
stressed e 

Thirty years ago, the decision to  commit a mentally disordered person 
t o  an i n s t i t u t i o n  was pract ical ly  irrevocable. 
disordered persons have the r i g h t  t o  be t reated,  i f  they are t o  be 
treated a t  a1 1 
treatment program. The decision t o  t r e a t  i n  a r e s t r i c t ive  se t t ing  
became, a t  least  i n  theory, reversible a t  any time. 
seek to  t rans la te  this theory i n t o  practical terns by proposing 
involuntary outpatient treatment, on a conditional basis or i n  
combination w i t h  inpatient treatment, as an a1 ternat ive to  inpat ient  
hospital imation. 

Today, mentally 

i n  the l e a s t  r e s t r i c t ive  a1 ternat ive fac i l  i t y  and 

Several guidelines 

Finally,  several guidel ines stress cooperation among the professional 
groups involved i n  the involuntary commitment process. 
disordered person who becomes involved i n  t h i s  process i s  a "shared 
c l i en t "  of the courts,  law enforcement, mental health, and social work 
agencies. The real izat ion of patients' rights, including the r i g h t  t o  be 
t reated i n the 1 eas t  r e s t r i c t i  we a1 te rna t i  ve envi ronment and the overall 
improvement of mental h a l t h  services i s  an immense j o b  t ha t  cannot be 
done by the courts alone or  by any other single u n i t  of the mental health 
1 aw system. 

The mentally 

The guidel ines are  summarized below. The fu l l  report shoul d be 
consulted fo r  a commentary on each o f  the guidelines. 
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1. D e f i n i t i o n  o f  L e a s t  R e s t r i c t i v e  A1 ternative 

( A )  THE " L E A S T  R E S T R I C T I V E  ALTERNATIVE" IN 
INVOLUNTARY C I V I L  COMMITMENT PROCEEDINGS IS THAT 
COMBINATION O F  THERAPEUTIC AND PREY EWTATIYE 
INTERVENTION THAT IS (1  ) CONDUCIVE TO THE MOST 
E F F E C T I V E  AND A P P R O P R I A T E  TREATMENT WHICH W I L L  
G I V E  THE RESPONDENT A R E A L I S T I C  OPPORTUNITY TO 
IMPROVE H I S  OR HER LEVEL OF F U N C T I O N I N G  AND THAT 
IS ( 2 )  NO MORE R E S T R I C T I V E  O F  A R E S P O N D E N T ' S  
P H Y S I C A L ,  S O C I A L ,  OR B I O L O G I C A L  L I B E R T I E S  THAN IS  
NECESSARY T O  ACHIEVE THE L E G I T I M A T E  S T A T E  
P U R P O S E S  OF PROTECTION O F  S O C I E T Y  AND O F  MENTAL 
HEALTH TREATMENT AND CARE FOR THE RESONDENT. 

(B) IN DETERMINING THE L E A S T  R E S T R I C T I V E  ALTERNATIVE 

ENFORCEMENT PERSONNEL,  MENTAL HEALTH 
P R O F E S S I O N A L S ,  S O C I A L  S E R V I C E  P R O Y I D E R S ,  OR AMY 
OTHER I N D I V I D U A L S  WHO MAKE SUCH A DETERMINATION 
A T  VARIOUS STAGES O F  THE INVOLUNTARY C I V I L  
COMMITMENT P R O C E S S ,  SHOULD BALANCE THE I N T E R E S T S  
OF THE RESPONDENT, HIS OR HER FAMILY,  AND THE 
S T A T E  WHILE C O N S I D E R I N G  AND WEIGHING THE 
FOLLOWING FACTORS : 

ON A CASE-BY-CASE B A S I S ,  J U D G E S ,  ATTORNEYS, LAW 

THE ENVIRONMENTAL R E S T R I C T I V E N E S S  OF THE 
TREATMENT S E T T I N G  ( E . G . ,  I N P A T I E N T  H O S P I T A L ,  

CENTER)  ; 
HALF-WAY HOUSE, OR COMP/IUNITY MENTAL HEALTH 

THE PSYCHOLOGICAL OR P H Y S I C A L  R E S T R I C T I V E -  
N E S S  O F  BEHAVIORAL, CHEMICAL,  OR B I O L O G I C A L  
TREATMENTS; 

C L I N I C A L  V A R I A B L E S  INCLUDING THE 
R E S P O N D E N T I S  BEHAVIOR A S  IT RELATES TO THE 
LEGAL C R I T E R I A  FOR C@MITMEMT, THE R E L A T I V E  
R I S K S  AND B E N E F I T S  OF TREATMENT 
ALTERNATIVES,  AND THE FAMILY AND COMMUNITY 
S U P P O R T  AVAILABLE IN THE RESPONDENT'S  
ENVIRONMENT; 

THE QUALITY AND L I K E L Y  E F F E C T I V E N E S S  O F  THE 
CARE AND TREATMENT; 

THE DURATION 3F THE TREATMENT; 

THE R I S K  THAT A RESPONDENT MY POSE; 

THE A V A I L A B I L I T Y  C O S T ,  AND A C C E S S I B L i T Y  O F  
THE TREATMENT; 
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(8 )  THE L I K E L I H W D  O F  THE R E S P O N D E N T ' S  
COOPERATION IN OR COMPLIANCE WITH THE 
TREATMENT PROGRAM; AND 

(9) THE MECHANISM FOR MONITORING AND REVIEWING 
A R E S P O N D E N T ' S  COMPLIANCE WITH THE 
C O N D I T I O N S  O F  THE TREATMENT PROGRAM. 

2. R i g h t  t o  L e a s t  R e s t r i c t i v e  A l t e r n a t i v e  

S T A T E  L E G I S L A T U R E S  SHOULD PROVIDE RESPONDENTS WITH A 
COMPREHENSIVE STATUTORY R I G H T  T O  THE L E A S T  R E S T R I C T I V E  
A L T E R N A T I V E ,  AS D E F I N E D  IN G U I D E L I N E  1. 

3. G o a l s  o f  the Mental Health S y s t e m  

THE A P P L I C A T I O N  O F  THE L E A S T  R E S T R I C T I V E  A L T E R N A T I V E  
DOCTRINE SHOULD BE INCORPORATED I N T O  STATUTORY AND 
REGULATORY LANGUAGE A R T I C U L A T I N G  A S T A T E  'S GOALS AND 
P U R P G S E S  IN P R O V I D I N G  MENTAL HEALTH CARE. 

4.  C o n t i n u u m  o f  Services 

L E G I S L A T U R E S  AND MENTAL HEALTH A G E N C I E S  SHOULD DEVELOP 
AND IMPLEMENT A COORDINATED,  COMPREHENSIVE MENTAL 
HEALTH SYSTEM THAT INCLUDES A CONTINUUM O F  S E R V I C E S  
FROM I N T E N S I V E  I N P A T I E N T  TREATMENT AND CARE THROUGH 
VARI  OUS NON-HOSPITAL R E S 1  DENTIAL PROGRAMS T O  
O U T P A T I E N T  COMMUNITY-BASED TREATMENT. 

5. G u i d e  t o  L e s s  R e s t r i c t i v e  A l t e r n a t i v e s  

MEMBERS O F  THE MENTAL HEALTH/LEGAL COMMUNITY INVOLVED 
IN THE INVOLUNTARY C I V I L  COMMITMENT P R O C E S S  SHOULD 
HAVE FOR T H E I R  USE A COMPREHENSIVE,  CURRENT G U I D E  TO 
MENTAL HEALTH, MENTAL RETARDATIONy AND OTHER S O C I A L  
S E R V I C E S  POTENTIALLY AVAILABLE T O  RESPONDENTS.  T H I S  
G U I D E  SHOULD BE D E S I G N E D  T O  FURTHER THE A P P L I C A T I O N  OF 
THE L E A S T  R E S T R I C T I V E  ALTERNATIVE DOCTRINE ON A 

T H E  FOLLOWING INFORMATION:  
CASE-BY-CASE B A S I S  AND SHOULD INCLUDE,  A T  THE MINIMUM, 

( 1  ) A COMPLETE L I S T I N G  O F  P U B L I C ,  F R I V A T E ,  MON-PROFIT 
AND VOLUNTARY RESOURCES,  AND THE I R LOCATI  ONS , 
S E R V I N G  MENTALLY DISORDERED P E R S O N S ;  

(2) A SHORT D E S C R I P T I O N  O F  THE T Y P E S  O F  S E R V I C E S  
OFFERED BY EACH RESOURCE L I S T E D ;  

( 3 )  A B R I E F  HISTORY O F  S E R V I C E S ,  IF  ANY, PROVIDED TO 
PERSONS INVOLVED IN INVOLUNTARY C I V I L  COMMITMENT 
PROCEEDINGS;  AND 
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(4) THE S E R V I C E  CAPACITY OF EACH RESOURCE INCLUDING:  

( i )  S T A F F ;  

( i f )  S I Z E  O F  RESOURCE OR BED C A P A C I T Y ;  AND 

(ii i) F I S C A L  ARRANGEMENTS FOR C L I E N T S .  

6. Interdiscipl inary C o o p e r a t i o n  

A L L  A G E N C I E S ,  S E R V I C E S ,  AND F A C I L I T I E S  INVOLVED IN THE 
INVOLUNTARY C I V I L  COMMITMENT P R O C E S S  SHOULD CONVENE 
P E R I O D I C  M E E T I N G S  O F  AN I N T E R D I S C I P L I N A R Y  GROUP OF 
REPRESENTATIVES.  THESE MEETINGS SHOULD PROVIDE A 
FORUM FOR D I S C U S S I O N  O F  THE ROLE AND FUNCTION OF EACH 
ACTOR IN THE P R O C E S S  AND OF PROBLEMS, AND T H E I R  
P O S S I B L E  S O L U T I O N S ,  A R I S I N G  IN THE P R O C E S S I N G  OF 
RESPONDENTS. THIS GROUP SHOULD ENCOURAGE L I N K A G E S ,  
COORDINATION,  AND COOPERATION AMONG THE ACTORS IN THE 
C I V I L  COMMITMENT P R O C E S S  IN ORDER TO PROTECT AND 
FUTHER RESPONDENTS'  R I G H T S  AND I N T E R E S T S  IN L I B E R T Y  
AND TREATMENT IN THE L E A S T  R E S T R I C T I V E  ALTERNATIVE.  

7. Screenins B e f o r e  Invol untarv D e t e n t i o n  

REGARDLESS O F  WHETHER COMMITMENT PROCEEDINGS ARE 
I N T I T I A T E D  ON A NON-EMERGENCY OR EMERGENCY B A S I S ,  
PRELIMINARY S C R E E N I N G  O F  ALL RESPONDENTS SHOULD BE 
ACCOMPLISHED BY A COMMUNITY-BASED MENTAL HEALTH CARE 
AGENCY BEFORE A RESPONDENT IS ORDEREC TO UNDERGO 
INVOLUNTARY TREATMENT AND CARE. 

8. Screenins A Q e n t s  and Their Functions 

COMMUNITY-BASED S C R E E N I N G  AGENTS,  OR GATEKEEPERS,  
SHOULD FUNCTION A T  THE THRESHOLD OF INVOLUNTARY 
C I V I L  COMMITMENT PROCEEDINGS AND MAKE INFORMED 
D E C I S I O N S  ABOUT WHETHER INVOLUNTARY C I V I L  
COMMITMENT SHOULD BE PURSUED ALONG EMERGENCY OR 
NOMEMERCENCY ROUTES IN A PARTICULAR CASE,  OR 
EIHETHER L E S S  R E S T R I C T I V E  A L T E R N A T I V E S  SHOULD BE 
CON SI DERED. 

GATEKEEPERS SHOULD BE MENTAL HEALTH P R O F E S S I O N -  
A L S ,  OR COURT PERSONNEL WORKING IN COOPERATION 
WITH MENTAL HEALTH P R O F E S S I O N A L S ,  EXPERIENCED IN 
THE D I A G N O S I S  O F  MENTAL I L L N E S S  AND F A C I L E  IN 
A P P L Y I N G  THE LEGAL,  PSYCHOLOGICAL,  AND S O C I A L  
CONSTRUCTS USED IN MAKING D E C I S I O N S  CONCERNING 
DETENTION PURSUANT T O  INVOLUNTARY H O S P I T A L I Z A T I O N ,  
RELEASE,  AND ALL INTERMEDIATE ALTERNATIVES.  
GATEKEEPERS SHOULD HAVE THE AUTHORITY T O  ORDER 
INVOLUNTARY DETENTION AND T O  REQUEST AMBULANCE O R  
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P O L I C E  A S S I S T A N C E  FOR T W N S P O R T I U G  RESPONDENTS TO 
AND FROM APPRCPRIAT 'E  MENTAL HEALTH F A C I L I T I E S .  

( C  ) WHEN A CQ4MUNiTY IYE'NTAL HEALTH AGENCY OR SOME 
OTHER HEALTH CARE AGENCY (HERE INAFTER "PORTAL")  
R E C E I Y E S  A REQUEST FOR AN A P P L I C A T I O N  FOR 
INVOLUNTARY COMMITPIENT, A GATEKEEPER SHOULD: 
(1  ) IMMEDIATELY DET'ERMINE WHETHER TO PURSUE 
COMMITMENT PROCEEDINGS,  OR T O  A D V I S E  THE 
A P P L I C A N T  T O  S E E K  ALTERNATIVES;  ( 2 )  IF SUCH 
ALTERNATIVES ARE NOT PURSUED BY THE A P P L I C A N T ,  
A S S I S T  THE A P P L I C A N T  IN CGMPLETING THE 
A P P L I C A T I O N  FOR INVOLUNTARY COMMITMENT; AND ( 3 )  
REVIEW AND I N V E S T I G A T E  THE A P P L I C A T I O N  AND SCREEN 
T H E  RESPONDENT. 

( D )  I N V E S T I G A T I O N  AND REVIEW O F  THE A P P L I C A T I O N  
SHOULD INCLUDE THE FOLLOWING: (1  ) REVIEW AND 
ASSESSMENT O F  THE R E L I A B I L I T Y  AND C R E D I B I L I T Y  OF 
ALL FACTUAL INFORMATION CONTAINED IN THE WRITTEN 
A P P L I C A T I O N ,  ( 2 )  I N T E R V I E W S  O F  THE A P P L I C A N T  AND 
AVAILABLE W I T N E S S E S  WHO HAVE KNOWLEDGE O F  THE 
RESPONDENT THROUGH PERSONAL INFORMATI ON. 

S C R E E N I N G  SHOULD INCLUDE A PERSONAL INTERVIEW 
WITH THE RESPONDENT WHEREUPON A DETERMINATION IS 
MADE T O  PURSUE INVOLUNTARY C I V I L  COMMITMENT OR T O  
D I V E R T  THE RESPONDENT TO L E S S  R E S T R I C T I V E  
TREATMENT AND CARE. THE INTERVIEW SHOULD BE 
CONDUCTED A T  A COMMUNITY PORTAL AT A S P E C I F I C  
T I M E  AND DATE OR, IF THE RESPONDENT IS UNWILLING 
OR UNABLE T O  COME T O  THE PORTAL,  AT THE R E S I D E N C E  
OR OTHER LOCATION O F  THE RESPONDENT OR, IF A 

ARRANGED W I T H I N  THE P R E S C R I B E D  T I M E  L I M I T S ,  THE 
I N T E R V I E W  MAY BE CONDUCTED BY TELEPHONE.  THE 
INTERVIEW SHOULD INCLUDE:  ( 1  ) G I V I N G  THE 
RESPONDENT A COPY O F  THE COMPLETED A P P L I C A T I O N  
AND AN ORAL EXPLANATION O F  THE NATURE, PURPOSE,  
AND P O S S I B L E  CONSEQUENCES OF THE INTERVIEW;  ( 2 )  
WRITTEN N O T I C E  AND ORAL EXPLANATION O F  ALL R I G H T S  
P R E S C R I B E D  BY LAW, AND AN O F F E R  OF A S S I S T A N C E  T O  
THE RESPONDENT T O  R E A L I Z E  THOSE R I G H T S ;  AND ( 3 )  
MENTAL HEALTH S E R V I C E S  SUCH AS C R I S I S  
INTERVENTION , COUNSELING,  MENTAL HEALTH THERAPY , 
AND OTHER P S Y C H I A T R I C  , WELFARE , PSYCHOLOGICAL , 
AND LEGAL S E R V I C E S  AIMED A T  AVOIDING UNNECESSARY 
AND I N A P P R O P R I A T E  INVOLUNTARY H O S P I T A L I Z A T I O N  AND 
P R O V I D I N G  CARE AND TREATMENT IN THE L E A S T  
R E S T R I  C T I  VE S E T T I N G .  

PERSONAL FACE-TO-FACE INTERVIEW CANNOT BE 

( E )  A T  THE COMPLETION O F  THE I N V E S T I G A T I O N ,  REVIEW,  
AND S C R E E N I N G ,  THE GATEKEEPER SHOULD AGAIN 
DETERMINE WHETHER T O  PURSUE COiJlMITMENT 
PROCEEDINGS,  T O  D I V E R T  THE CASE TO SOME 

x x i  i 
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ALTERNATIVE TREATMENT OR CARE,  OR TO TERMINATE 
ANY FURTHER A C T i O N S  IN THE CASE. 

IF  THE GATEKEEPER DETERMINES THAT THE RESPONDENT 
MEETS THE COMMITMENT C R I T E R I A  AND THAT THE 
RESPONDENT CANNOT BE SERVED IN A S E T T I N G  L E S S  
R E S T R I C T I V E  THAN THAT PROVIDED BY H O S P I T A L I Z A T I O N  
WITHOUT G I V I N G  R I S E  T O  I W E D I A T E  AND S U B S T A N T I A L  
R I S K S  T O  THE RESPONDENT OR OTHERS,  THE GATEKEEPER 
SHOULD CAUSE THE RESPONDENT TO BE TAKEN TO A 
MENTAL HEALTH F A C I L I T Y  PURSUANT T O  INVOLUNTARY 
COMMITMENT. 

( F )  THE GATEKEEPER SHOULD S U B M I T  A REPORT O F  THE 
REVIEW, I N V E S T I G A T I O N ,  AND SCREENING T O  THE COURT 
WITH THE A P P L I C A T I O N  FOR INVOLUNTARY C I V I L  
COMMITMENT. 

9. D i v e r s i o n  a t  V a r i o u s  P o i n t s  

LAW ENFORCEMENT PERSONNEL,  MENTAL HEALTH P R O F E S S I O N A L S ,  
S O C I A L  WORKERS, J U D G E S ,  AND OTHERS IN THE P O S I T I O N  T O  
E F F E C T  THE INVOLUNTARY C I V I L  C O V i I T M E N T  P R O C E S S  AT ITS 
VARIOUS STAGES,  SHOULD HAVE KNOWLEDGE O F ,  AND BE ABLE 

T I V E S  A T  ANY O F  THE VARIOUS P O I N T S  A T  WHICH T H E S E  
AGENTS OPERATE . 
TO D I V E Z T  RESPONDENTS TO, L E S S  R E S T R I C T I V E  ALTERNA- 

1 0. C o m m i t m e n t  C r i t e r i o n  

A REQUIREMENT THAT INVOLUNTARY C I V I L  COMMITMENT BE 
C O N S I S T E N T  WITH THE L E A S T  R E S T R I C T I V E  ALTERNATIVE 
DOCTRINE SHOULD BE INCORPORATED A S  PART O F  THE 
COMMITMENT C R I T E R I A  FORMALLY BY STATUTE OR COURT RULE 
OR INFORMALLY A S  A MATTER OF P R A C T I C E .  

11 . Vol u n t a  ry A d m i  ssi on 

RESPONDENTS WHO HAVE BEEN COMMITTED INVOLUNTARILY T O  
I N F A T I E N T  TREATMENT SHOULD BE ABLE TO CONVERT T O  

THE DIRECTOR OF THE TREATMENT F A C I L I T Y  OR H I S  OR HER 
D E S I G N E E  DETERMINES THAT THE CONVERSION IS A P P R O P R I A T E  
AND MADE IN GOOD F A I T H .  

VOLUNTARY I N P A T I E N T  ADbl ISSIOfJ  S T A T U S  A T  ANY T I M E  IF 

12. P e t i t i o n s  

P E T I T I O N S  OR A P P L I C A T I O N S  FOR INVOLUNTARY TREATMENT 

EVALUATIONS PURSUANT T O  INVOLUNTARY COMMITMENT, SHOULD 
ALLEGE THAT L E S S  R E S T R I C T I V E  ALTERNATIVES ARE 
I N A P P R O P R I A T E .  

AND CARE, INCLUDING COURT-ORDERED MENTAL HEALTH 
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13. Negot ia t ion and Settlement c i f  Cases. 

( A )  ATTORNEYS R E P R E S E N T I N G  RESPONDENTS AND THE S T A T E  
IN INVOLUNTARY C I V l  L CGMMITMENT P R O C E E D I N G S  
SHOULD NEGOTIATE AND S E T T L E  C A S E S  IN WHICH THE 
T H E R A P E U T I C  AND PREVENTATIVE GOALS O F  THE 
PROCEEDINGS CAN BE ACHIEVED BY A L T E R N A T I V E S  T O  
INVOLUNTARY COMMITMENT. 

( B )  IN THE NEGOTIATION AND SETTLEMENT O F  EACH 
A P P R O P R I A T E  CASE: 

( 1 )  ATTORNEYS SHOULD ACTIVELY O B T A I N  AND 
CONS1 DER INFORMATI ON FROM LAW ENFORCEMENT 
O F F I C E R S y  MENTAL HEALTH P R O F E S S I O N A L S ,  
P E T I T I O N E R S y  AND F A M I L I E S  OF RESPONDENTS;  AND 

(2) SETTLEMENT PROPOSALS BY THE R E S P O N D E N T ' S  
ATTORNEY SHOULD BE THOROUGHLY EVALUATEDy 
F I R S T  BY THE S T A T E ' S  ATTORNEY AND THEN BY 
THE COURT. 

(C) P O L I C I E S  AND PR.OCEDURES SHOULD BE DEVELOPED FOR 
MONITORING RESPONDENTS I COMPLIANCE,  AND 
RESPONDING T O  C A S E S  O F  NONCOMPLIANCE , WITH THE 
TERMS AND C O N D I T I O N S  O F  SETTLEMENTS.  

( D )  A SYSTEM SHOULD BE E S T A B L I S H E D  SO THAT CURRENT 
INFORMATION IS READILY A C C E S S I B L E  ABOUT 

CARE F A C I L I T I E S  AND PROGRAMS AND T H E I R  
W I L L I N G N E S S  AND CAPACITY TO ACCEPT RESPONDENTS 
DIVERTED FROM INVOLUNTARY COMMITMENT. 

COMMUNITY-BASED, L E S S  R E S T R I C T I V E  TREATMENT AND 

14. O r i e n t a t i o n  and E d u c a t i o n  for A t t o r n e y s  

AN O R I E N T A T I O N  AND A CONTINUING EDUCATION PROGRAM FOR 
ATTORNEYS SHOULD BE P R E R E Q U I S I T E  T O  I N C L U S I O N  ON AN 
APPOINTMENT L I S T  O F  RESPONDENTS'  ATTORNEYS AND SHOULD 
INCLUDE I N S T R U C T I O N  REGARDING ( 1 )  THE LEGAL AND 
P R A C T I C A L  A P P L I C A B I L I T Y  O F  THE L E A S T  R E S T R I C T I V E  
ALTERNATIVE DOCTRINE;  ( 2 )  THE R E S P O N S I B I L I T Y  O F  
RESPONDENT'S COUNSEL FOR EXPLORING LESS RESTRICTIVE 
A L T E R N A T I V E S  AND FOR O F F E R I N G  T H E S E  A L T E R N A T I V E S  T O  
THE COURT;  ( 3 )  THE CONTINUUM OF S E R V I C E S ,  FROM 
I N T E N S I V E  I N P A T I E N T  TREATMENT T O  O U T P A T I E N T  CARE,  
AVAILABLE T O  RESPONDENTS IN THE COEilMUNITY; AND (4) 
E N L I S T I N G  THE A S S I S T A N C E  OF MENTAL HEALTH AND S O C I A L  
S E R Y I C E  WORKERS IN I D E N T I F Y I N G ,  EXPLORING,  AND 
COMMUNICATING L E S S  R E S T R I C T I V E  A L T E R N A T I V E S  T O  
INVOLUNTARY H O S P I T A L  I Z A T I  ON. 
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15. B u r d e n s  o f  P r o o f  

( A )  THE S T A T E  SHOULD BEAR THE i3URDEN OF PROVING THAT 
THE COURSE O F  TREATMENT AND CARE IT ADVOCATES, 
FROM THE I N I T I A L  S T A G E S  OF INVOLUNTARY C I V I L  
COMMITMENT PROCEEDINGS TO EVIDENTIARY HEARINGS ON 
CONTINUED COMMITMENT IS  THE LEAST R E S T R I C T I V E  
ALTE RNATI  V E. 

( B  ) ATTORNEYS R E P R E S E N T I N G  RESPONDENTS IN INVOLUNTARY 
C I V I L  COMMITMENT PROCEEDINGS SHOULD EXPLORE 
TREATMENT ALTERNATI  \I E S  L E S S  R E S T R I C T I V E  THAN 
INVOLUNTARY H O S P I T A L I Z A T I O N  AND SHOULD P R E S E N T  
T H E S E  A L T E R N A T I V E S  T O  THE COURT. RESPONDENTS '  
ATTORNEYS SHOULD E N L I S T  THE A S S I S T A N C E  O F  S O C I A L  
WORKERS IN I D E N T I F Y I N G ,  E X P L O R I N G ,  AND 
COMMUNICATING L E S S  R E S T R I C T I V E  ALTERNATIVES.  

16. C r o s s - E x a m i n a t i o n  o f  Mental Health E x D e r t s  

ATTORNEYS R E P R E S E N T I N G  RESPONDENTS AT COMMITMENT 

W I T N E S S E S  OFFERED BY THE S T A T E  A S  PROPONENTS FOR 
INVOLUNTARY H O S P I T A L I Z A T I O N .  

HEARINGS SHOULD CAREFULLY CROSS-EXAMINE EXPERT 

17. C o u r t  D i s D o s i t i o n  and R e v i e w  

AFTER CONS1 DERING THE EVIDENCE AND ARGUMENTS 
PRESENTED,  INCLUDING THE TREATMENT PLAN FOR THE 
RESPONDENT,  IF ANY, THE COURT SHOULD IMPOSE THE L E A S T  
R E S T R I C T I V E  ALTERNATIVE A S  D E F I N E D  BY G U I D E L I N E  1. 

18. O u t p a t i e n t  Treatment and C a r e  

( A )  WHENEVER A P P R O P R I A T E  INVOLUNTARY OUTPATIENT 
TREATMENT OR A COMBINATION OF O U T P A T I E N T  AND 
I N P A T I E N T  TREATMENT AND CARE SHOULD BE ORDERED BY 
THE COMMITMENT COURT AS A L E S S  R E S T R I C T I V E  
ALTERNATIVE T O  INVOLUNTARY I M P A T I E N T  
HOSP I T A L  I ZATI ON. 

(6) THE DIRECTOR OF THE MENTAL HEALTH CARE F A C i L I T Y  
P R O V I D I N G  INVOLUNTARY O U T P A T I E N T  TREATMENT AND 
CARE,  OR HIS OR HER D E S I G N E E ,  SHOULD HAVE THE 
R E S P O N S I B I L I T Y  O F  S U P E R V I S I N G  RESPONDENTS ORDERED 
T O  UNDERGO O U T P A T I E N T  TREATMENT AND CARE AND 
MONITORING T H E I R  COMPLIANCE WITH THE TREATMENT 
PLAN.  THE DIRECTOR OR D E S I G N E E  MAY REVOKE THE 
O U T P A T I E N T  TREATMENT STATUS OF ANY RESPONDENT WHO 
F A I L S  T O  COMPLY WITH THE O U T P A T I E N T  TREATMENT 
PLAN. 
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1 9. T r e a t m e n t  C'i ose t o  R e s p o n d e n t  ' s C o m m u n i t y  

WHENEYER P O S S I B L E ,  INVOLUNTARY TZEATMENT AND CARE 
SHOULD BE PROVIDED IN OR. 3Y A LOCAL MENTAL HEALTH 
TREATMENT AGENCY G E G G U F H I C A L L Y  CONVENIENT FOR THE 
RESPONDENT. 

20. R e l e a s e  and C o n d i t i o n a l  O u t p a t i e n t  Treatfnent 

( A )  A T  ANY T I M E  W I T H I N  A P E R I O D  O F  COURT-ORDERED 
COMMITMENT TO I M P A T I E N T  H O S P I T A L I Z A T I O N ,  THE 
D I R E C T O R  O F  THE MENTAL HEALTH CARE F A C I L I T Y  
P R O V I D I N G  I N P A T I E N T  TREATMENT, OR HIS OR HER 
D E S I G N E E ,  MAY, IN A P P R O P R I A T E  C A S E S ,  ORDER 
C O N D I T I O N A L  O U T P A T I E N T  TREATMENT OR A COMBINATION 
O F  P R O V I S I O N A L  O U T P A T I E N T  TREATMENT AND I N P A T I E N T  
TREATMENT. 

( B )  T H E  DIRECTOR OR D E S I G N E E  SHOULD HAVE THE 
R E S P O N S I B I L I T Y  O F  MONITORING AND S U P E R V I S I N G  THE 
RESPONDENT.  HE OR S H E  MAY REVOKE THE CONDITIONAL 
O U T P A T I E N T  S T A T U S  I F  THE RESPONDENT F A I L S  T O  
COMPLY WITH THE C O N D I T I O N S  OF THE O U T P A T I E N T  
PROGRAM. 

21. L e a s t  R e s t r i c t i v e  S e t t i n g  W i t h i n  a Hospital 

J U D I C I A L  COMMITMENT T O  INVOLUNTARY I N P A T I E N T  CARE 
SHOULD NOT PRECLUDE CONSIDERATION OF THE L E A S T  
R E S T R I C T I V E  TREATMENT S E T T I N G  WITHIN A H O S P I T A L .  
IT SHOULD NOT PRECLUDE M O D I F I C A T I O N S  IN THE TREATMENT 
AND CARE C O N S I S T E N T  WITH THE L E A S T  R E S T R I C T I V E  
ALTERNATIVE DOCTRINE,  AT ANY T I M E ,  IF WARRANTED BY 
CHANGES IN A R E S P O N D E N T ' S  C O N D I T I O N .  

ALSO 

22. D i s c h a r g e  Plan 

RELEASE O F  RESPONDENTS FROM MORE R E S T R I C T I V E  T O  L E S S  
R E S T R I C T I V E  TREATMENT AND CARE S E T T I N G S  SHOULD BE 
ACCOMPLISHED IN ACCORDANCE WITH A 9 I S C H A R G E  TREATMENT 
PLAN DEVELOPED IN ACCORDANCE WITH THE L E A S T  
R E S T R I C T I V E  A L T E R N A T I V E  DOCTRINE.  
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INTRODUCTION 

Involuntary c iv i l  commitment, the subject of considerable 1 i t iga t ion ,  

leg is la t ive  ac t iv i ty ,  and public debate over the l a s t  two decades,' i s  

the legal and psychosocial process whereby a person alleged to  be 

mentally disordered and dangerous i s  restrained and t reated against his 

or her will ,  presumably for his or her own good and the good of others. 

Thi r ty  years ago, mental ly  disordered persons llcerti f ied" as sui tab1 e for 

compulsory hospitalization were l ike ly  t o  be confined fo r  long periods of 

time w i t h  l i t t l e  or no treatment, usually i n  large ins t i tu t ions  w i t h  

inadequate s t a f f  and disgraceful conditions. 2 

During  the 1960s and 1 9 7 0 ~ ~  the humane and f a i r  treatment of mentally 

disordered persons became a c iv i l  rights issue of the f i rs t  order. 

indetermi nate confinement of a1 1 egedly mental ly  disordered persons t o  

large,  public "mega-institutions" came under close public scrutiny and 

attack. Vigorotis legal challenges led to  improvements i n  the conditions 

of public mental hospitals and the provision of s ignif icant  rights and 

1 egal safeguards for  mental ly  disturbed persons facing compul sory 

hospital ization. ( 1 1 

the fa i rness  o f  the procedures and the breadth of the legal standards for  

The 

These chal 1 enges addressed three re1 ated concerns : 

1. See Kei l i tz  & Van Duizend, Current Trends i n  the Involuntary C i v i l  
-i tment o f  Mental ly  D i  sabl ed Persons, 
Psycho1 OgY 
Commitment 5 the Mentally I11 , 20 Harv. J .  Legislation 275 (1983); 
Shah, Legal and Mental Health Interactions: Major Developments and 
Research Needs, 4 I n t .  J .  L. & Psychiatry 219, 225-230 (1981 l e  

2. See Goffman, Essays on the Social S i t u a t i o n  of Mental Patients and 
OTFer Inmates (Garden City, New York: Doubleday, 1961);  Mechanic, 
Mental Heal t h  and Social Pol icy ( Engl ewood C l  i f f  s, New Jersey : 
Prentice Hall , 1980). 

Rehabi 1 i t a t i  on 
( i n  press 1; Stromberg & S t o K ,  A Model Law on C i  vi1 

3 



coercive h o s p i t l i r a t i o n ,  I i t  was t o o  easy to get people i n t o  mental 

hospital T ); ( 2 )  the  fairness o f  the procedures and .the narrowness of the  

standards for release ( i t  was t o o  hard t o  get them o u t ) ;  and ( 3 )  the poor 

conditions and the inadequate or abusive treatment afforded those  who had 

been involuntarily committed (people were not  helped, and in some cases 

were harmed while they were confined). 3 

Pol icymakers and courts soon recognized tha t  mentally disordered 

individuals have a const i tut ional ly  protected in t e re s t  in being l e f t  

alone, and i f  they are t o  be subjected t o  coercive interventions, they 

should be t reated i n  the l e a s t  r e s t r i c t ive  environment and therapeutic 

program. The application of the doctrine of the " l eas t  r e s t r i c t ive  

al ternat ive" t o  involuntary c iv i l  commitment became one of the most 

important trends i n  mental health law. 4 

The l e a s t  r e s t r i c t i v e  a1 ternative in involuntary c iv i l  commitment 

proceedings i s  t h a t  combination of therapeutic and preventative 

intervention provided by mental health and social service providers t h a t  

i s  ( a )  conducive t o  the most effect ive and appropriate treatment which 

will give the mentally disordered person a r e a l i s t i c  opportunity t o  

improve his o r  her level of functioning, and i s  ( b )  no more r e s t r i c t i v e  

of a person's physical, soc ia l ,  or biological l i b e r t i e s  t h a n  i s  necessary 

t o  achieve legit imate s t a t e  purposes o f  protection of society and 

provision of mental health treatment and care for the person's 

3.  Keil i tz  & Van Duizend, supra note 1 ,  a t  - . 
4. Hoffman & Foust ,  Least Restrictive Treatment o f  the Mentally I l l :  A 

Doctrine i n  Search of i t s  Senses, 1 4  San Diego L. Rev. 1100 (1977) ;  
Chambers, A1 ternatives t o  C i v i  1 Cornmi tment of the Mentally I11 : 
Practical Guides and Constitutional Imperatives. 70 M '  ich. L. Rev. 
1107 (1972) ;  Keiltz & Van Duizend, supra note 1; a t  - . 
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- 
3 own good. 

family, and the s t a t e  i n  determining what i s  the l e a s t  r e s t r i c t ive  

al ternat ive i n  a par t icular  case, judges, attorneys, law enforcement 

personnel, mental health professionals, social service providers, and 

others who nake such a determination must consider and weigh a number of 

conflicting factors.  

res t r ic t iveness  of the treatment setting; the psychological or physical 

res t r ic t iveness  of behavioral, chemical , o r  biological treatments; 

c l in ica l  variables including the person's behavior as  i t  re la tes  t o  the 

legal c r i t e r i a  for  involuntary commitment; the re la t ive  risks and 

benefits  of treatment a1 ternat ives  ; the family and community support 

avail able i n  the person's environment; the qual i t y  or 1 ikely 

e*ffectiveness of the al ternat ive care and treatment; the duration cf 

treatment; the l ike ly  risk tha t  a person may pose t o  public safety;  the 

ava i lab i l i ty ,  cos t ,  and effect ive access t o  a1 ternat ive treatment and 

care; the likelihood of the person's cooperation i n ,  o r  compliance w i t h ,  

an a l te rna t ive  treatment program; and, f i na l ly ,  the mechanism for  

moni tori ng and reviewing a person' s compl iance w i t h  the conditions of 

a1 ternative treatinent programs. 

I n  balancing the in te res t s  o f  the person, his or  h w  

These factors  include the environmental 

6 

One cannot seriously consider the involuntary c iv i l  commitment 

process, and the s t a t e ' s  intrusions upon individual l i b e r t i e s  t ha t  the 

process may entai l  , w i t h o u t  confronting fundamental differences of 

opinion and conflicting a t t i tudes  about mental disorder and soc ie ty ' s  

proper response and responsibil i ty t o  i t .  Questions about the 

5. 

6. Id. 

See Guide1 ine 1 , Section I1 I ,  t h i s  vol ume. - 
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effectiveness o f ,  iificienc:y o f ,  equity o f ,  and public sa t i s fac t ion  w i t h ,  

the involuntary c i v i l  commitment process combine i n  a basic concern w i t h  

the best balance among complex arid often competing societal  in te res t s :  

those o f  the individual, the family, and the s t a t e .  The individual has 

an i n t e re s t  i n  being l e f t  alone, and even i f  compelling reasons exist  fo r  

i n f r i n g i n g  upon his or  her privacy or freedom, the individual has fur ther  

i n t e re s t s  i n  being t reated f a i r l y ,  honestly, and as well as possible. 

The family, friends,  or acquaintances of the i n d i v i d u a l  may have 

interests i n  making sure the i n d i v i d u a l  i s  given the care and treatment 

he or she needs b u t  i s  u n w i l l i n g  o r  unable t o  seek voluntarily.  They may 

a l so  have an i n t e r e s t  i n  a l lev ia t ing  the burden tha t  the person's f a i lu re  

t o  seek help voluntarily has placed upon them. 

two primary in t e re s t s :  

Finally,  the s t a t e  has 

t o  protect i t s  ci t izenry from dangerously 

mentally d i s t u r b e d  persons, and t o  care f o r  i t s  sick and helpless. In 

protecting these in t e re s t s ,  the s t a t e  has a duty not to  c rea te  undue 

programmatic, f i s c a l ,  and administrative burdens by any procedures t h a t  

i t  may be require. 

useful for  scrutinizing s t a t e  intrusions upon individual 1 i be r t i e s  t o  the 

The "least restrictive al ternat ive" doctrine may be 

extent t h a t  i t  can balance, i f  n o t  reconcile, these complex societal  

in te res t s .  7 

A n  important dis t inct ion must be made between the application of the 

l e a s t  r e s t r i c t i v e  a1 ternat ive doctrine on a case-by-case basis ,  and i t s  

''more broadly focused cons t i tu t iona l  application t o  sc ru t ia ize  s t a t e  

action.Ii8 W i t h i n  the l a s t  ten years,  the doctrine's focus has shif ted 

7 .  See Hoffman 8 Fous t ,  a t  1102-3. 

8. Id. ,  a t  1104.3. 
- 

- 
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from applications aimed a t  tes t ing the ra t iona l i ty  of pol ic ies ,  s ta tu tes ,  

and rules t o  applications in individual cases.' However, the 

t ranslat ion of the l e a s t  r e s t r i c t ive  a1 ternative doctrine from theory 

into practice has faced d i f f i cu l t i e s .  

the doctrine prescribing use of the ' l e a s t  r e s t r i c t ive  a1 ternat ive '  has 

f a i r l y  c l ea r  meaning and reference t o  certain legal and ronsti t u t i o n a l  

Val ues concerning i nfri ngement of personal freedom and 1 i berty , the 

notion does - not t rans la te  readily i n t o  mental health procedures and 

programs. Part  of the d i f f i cu l ty  may, of course, be a t t r i bu ted  t o  

the f ac t  t ha t  the meaning of any ''open concept" or "concept w i t h  open 

texture," l i k e  the doctrine of the least  r e s t r i c t ive  al ternat ive,  can 

never be "ful ly  reduced t o  a s e t  o f  concrete operations and observational 

terms. 

As one observer has noted, "while 

I l l  1 

Another d i f f i cu l ty  faced i n  t ranslat ing legal and social concepts 

into rea l i ty  i s  the unavailability of resources, the barr iers  of 

formidable s t a t e  and federal bureaucacies, and the sheer s ize  and 

complexity of the cooperative e f f o r t  required.' As Shah has observed, 

9. 

10. 

11. 

12. 

Id. 

Shah, supra note, 1 ,  a t  254 (emphasis i n  o r ig ina l ) .  

Roesch & Go1 d i n g ,  Competency to  Stand Trial 12 (Chicago: 
of I l l i no i s  Press, 1980). 

University 

- See, e.g., Halderman v. Pennhurst State  School and Hospital, 467 F. 
S u p p . m 4  (E .D.  Pa. 1983) (Parents objected t o  movement of their  
12-year old son from Pennhurst t o  l e s s  r e s t r i c t ive  community 
placement); Halderman v. Pennhurst State  School and Hospital, 566 F. 
Supp. 185 (E.D. Pa. 1983) (Contractual dispute between the s t a t e  and 
a community-based service provider t h a t  threatened t o  close community 
home and return resident t o  hospital 1; see a1 so, Chicago Report, 
Section 11, t h i s  volume. -- 
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"Gilt i s  one t h i n g  t o  l eg i s l a t e  c r  jud ic ia l ly  mandate legal and other 

policy changes; i t  is  quite another matter t o  secure their actual 

implementation. 

the 'law on the books' ) certainly are,  these accomplishments must not be 

confused w i t h  the end r e su l t  (v iz . ,  -- 'law i n  p r a c t i c e ' ) .  

d i f f i c u l t i e s  of t rans la t ing  law i n t o  practice seriously threaten the 

value of the l e a s t  r e s t r i c t ive  al ternat ive doctrine i n  mental health law. 

In t h e i r  seminal study of the l e a s t  r e s t r i c t i v e  a1 ternat ive doctrine,  

T h u s ,  as important as reforms i n  legal pol ic ies  ( v i t . ,  - 

i t 1  3 me 

Hoffman and Foust, concluded tha t  "the doctr ine 's  current conceptual iza- 

t ion and application t o  the involuntary treatment of the mentally i l l  ... 
ra ises  serious questions about i t s  implementation, def ini t ion and 

fundamen ta l  purpose. T h i s  conclusion, reached seven years  ago, may 

s t i l l  be valid today. 

T h i s  volume i s  the final report  of a project,  the Least Restrictive 

A.lternative Project, t o  develop a model fo r  the application of  the 

doctrine of the l e a s t  r e s t r i c t i v e  a1 ternat ive i n  involuntary c iv i l  

commitment proceedings. 

doctrine on a case-by-case basis i n  the myriad of s i tua t ions  a r i s ing  i n  

the invol untary c iv i l  commitment of mentally disordered person. What 

follows i n  Section I1 of this report is  a detailed description and 

discussion of the application of the least  r e s t r i c t i v e  a1 ternat ive 

doctrine i n  the involuntary c iv i l  commitment systems of seven l o c a l i t i e s  

(Chicago, Kansas City, Los Angeles, Milwaukee, New York, Tucson, and 

Williarnsburg-James City County). In Section 111, we of fer  specif ic  

The model i s  meant to  a s s i s t  those applying the 

13. Shah, supra note - , a t  255. 

14. Hoffman & Fous t ,  supra note 4, a t  1139. 
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guideiines for the application o f  the doctrine t o  the commitment system 

and i t s  procedures. Based upon the detailed account in Section I I  of the 

doctr ine 's  application i n  the seven l o c a l i t i e s ,  these guidelines are a 

model meant t o  bridge the wide gap between the theoretical  demands o f  the 

doctrine and the d i f f i c u l t i e s  of applying i t  i n  practice. To the extent 

t ha t  t h i s  model, supported by the detailed descriptions o f  the invo lun ta ry  

c iv i l  commitment systems in seven l o c a l i t i e s  and o f  the contingencies of 

the application of the l e a s t  r e s t r i c t ive  al ternat ive doctrine in those 

local i t i e s ,15  i s  available for  public knowledge and discussion, needed 

improvements in invo lun ta ry  c iv i l  commitment can be f ac i l i t a t ed .  

S TU D Y M E T H OD S 

The purpose o f  the Least Restrictive Alternative Project, which began 

in October 1982 and ended June 1984, was t o  develop a model ( i  .e.,  a 

representaton t o  show the general s t ruc ture)  f o r  the f a i r  and workable 

appl i ca t i  on o f  the "1 eas t  r e s t r i  c t i  ve a1 ternat i  ve" doctri ne in 

involuntary c iv i l  commitment proceedings, This project was designed t o  

develop new knowledge about  the application o f  the l e a s t  r e s t r i c t ive  

15. - See, Shah ,  supra note 1 ,  a t  253 ("Although many useful descriptive 
studies of E E X s ,  other legal system agencies, mental hospitals,  and 
social agencies have been done, such research needs t o  be updated 
f a i r l y  regularly. ... 
relevant now; w h a t  i s  learned a b o u t  the behaviors i n  one se t t ing  or 
context may not  be true i n  others. 
science f i n d i n g s  pertain t o  phenomena t h a t  are  constantly changing, 
the relevant knowledge and information must regul ar ly  be refreshed 
and updated. I t  ) . 

What was known a few years ago may not  be 

In short ,  since most social 

9 



a1 ternat ive doctrine i n  involuntary c iv i l  commitment proceedings. iiloro 

specif ical ly ,  project e f f o r t s  were t o  focus on studying existing 

procedures fo r  identifying, exploring, and us ing  l e s s  r e s t r i c t ive  

a1 ternatives f o r  the placement of  mentally disordered, developmental l y  

disabled, and elderly persons i n  mental heal th  care and treatment 

set t ings i n  seven locations across the country. 

S i t e  selection was based on a purposive sampling scheme including the 

following considerations: 1) locations where project s t a f f  could expect 

re la t ively easy access to  information due t o  prior professional contacts 

w i t h  prospective participants;  2) geographic d i s t r i b u t i o n ;  and 3)  

popul ation of potenti a1 sites. Based on these considerations, the seven 

s i t e s  selected were: 

Chicago, IL 
Kansas City, MO 
Los Angeles, CA 
Milwaukee, WI ’ 

New York City, NY 
Tucson, AZ 
Will iamsburg-James 

City County, V A  

Geographic City 
D i  stri bution 

Midwest-North 3,005,072 
Mi dwes t-Central 448,159 
Southwest 2,966,850 
Mi dwes t -14 o rt h 636,212 
Northeast 7,071 ,639 
Southwest 330,537 

Popul a t i  on1 6 

Mid-At1 an t ic  9,870 

County 
POPUI a t i  on1 6 

5,253,655 
629,266 

7,477,503 
964,988 -- 
5 31 , 443 

22 , 763 

The primary da ta  collection method was f i e l d  research conducted by 

project s t a f f  i n  the seven project sites. F i e l d  research was 

supplemented by the col lect ion,  review, and analysis of relevant s t a t e  

s t a tu t e s ,  court  rulings, scholarly l i t e r a t u r e ,  and other background 

documentary materials. The project  was conducted i n  three phases: 

state-of-the-knowledge assessment, f ie1 d research,. and model devel opnent. 

16. United States Bureau of the Census, A S ta t i s t ica l  Abstract 
Supplement: County and City Data Book 1983 (Washington, D.C. :  U.S. 
Government P r i n t i n g  Office, 1983). 
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In  the f i r s t  phase, the s ta tu tes  of the seven s t a t e s  pertaining to  

the prGvision and USE? o f  less r e s t r i c t ive  al ternat ives  were collected,  

reviewed, analyzed and compared. The prescrjbed legal process for  the 

application of the l e a s t  restrictive al ternat ive t o  the commitment 

proceedings i n  each s i te  was delineated carefully t o  aid the f i e l d  

research and a1 1 ow fo r  comparisons across s ta tes .  

were ident i f ied us ing  t radi t ional  legal research methods. Finally, a 

Re1 evant court rul i ngs 

broad search o f  the legal ,  mental health, and social science l i t e r a t u r e  

relevant t o  the study was undertaken. The comprehensive review o f  the 
) 

s t a t e  s ta tu tes ,  case law, and professional l i t e r a t u r e  provided the basis 

f o r  identifying the issues and problems related to  the application of the 

doctrine o f  l e a s t  r e s t r i c t ive  a1 ternative.  The resu l t s  of the pro jec t ' s  

f i r s t  phase are documented i n  the project report, Least Restrictive 

Alternatives i n  Involuntary Civil Commitment: Summary o f  Statutes  i n  

Seven States,  Case Law Review, and Annotated Bibliography. The 

results o f  this f i r s t  phase are also reflected in the s i t e  reports i n  

Section I1 of this volume. 18 

Although the l e a s t  r e s t r i c t ive  al ternat ive doctr ine 's  legal meaning 

i n  other contexts i s  re la t ively c lear ,  i t s  t ranslat ion i n t o  involuntary 

c iv i l  commitment practices has been problematic. By studying, i n  the 

17. 

18. 

Perspectives on Mental Disabili ty and the Law, (Occasional Paper No. 
7; National Center for  State  Courts). The Occasional Paper Series, 
Perspectives on Mental Disabili ty and the Law, i s  published by the 
Ins t i tu te  on Mental Disabili ty and the Law o f  the )lational Center for  
State  Courts. The Series consists o f  papers and rionographs tha t  
address questions ar is ing from the interaction o f  the mental health 
and ju s t i ce  system. 

See, fo r  example, Comparison of Statutory Provisions, Appendix, Los 
Angeles Report, Section 11, t h i s  volume. 
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second phase o f  t h e  Least Restrictive A I  t e rna t i  ve P r o j x t ,  the c iv i l  

conmi tment system i n  seven i ccal i t i e s  tnroughout the country , the project 

s t a f f  assessed the use o f  the 3oc:trine t o  determine bow i t s  application 

may be improved. 

knowledgable interview respondents i n  each s i t e .  Contacts in each s i t e ,  

most often s t a r t i ng  w i t h  a local judge or  a mental health o f f i c i a l ,  were 

approached by l e t t e r  and telephone prior t o  each visit .  The preliminary 

visits, which  generally las ted two or  three days, were used to  develop 

additional contacts,  es tabl ish rapport w i t h  local o f f i c i a l s ,  and obtain 

preliminary information about the existence and use o f  l e s s  r e s t r i c t i v e  

a1 ternatives.  In addition, whenever schedules permitted, relevant court 

proceedings were observed by project s t a f f .  

Preliminary s i t e  visi ts  were made t o  identify 

Refinement of the project s t a f f s '  understanding of the issues,  

problems and actual use o f  l e s s  r e s t r i c t ive  a l te rna t ives  took place 

following the preliminary v i s i t s .  This refinement included review and 

analysis of f i e ld  notes, statements of administrative pol ic ies ,  agency 

manuals, and memoranda obtained i n  each of the s i t e s .  In addition, 

schedules f o r  the f i e ld  research were prepared and coordinated w i t h  

project  par t i  c i  pants e 

The f i e l d  research focused on the application of the l e a s t  

r e s t r i c t i v e  a1 ternat ive doctrine a t  the level of practice.  Interviews 

were conducted w i t h  hundreds of judges, court personnel, attorneys, and 

mental health professionals. Involuntary c iv i l  commitment hearings and 

other commitment proceedings conducted d u r i n g  the time o f  the f i e ld  

research were observed whenever possible. 

t ravel led t o  each s i t e .  This allowed one s t a f f  member t o  concentrate on 

conducti ng the interviews while the other s t a f f  member recorded 

Two project s t a f f  members 
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informaticn. Tnis procedure increased the r e l i a b i l i t y  o f  the record. 

Fol lowing t h e  interviews, project s t a f f  members ver i f ied the consistency 

of t he i r  impressions and reconciled any differences. 

Interview respondents (iocludtng judges, social service 

administrators, attorneys, hospital and community mental health center 

administrators, patient advocates, and other social service providers) 

were generally interviewed individually. The foci o f  the interviews 

varied depending on the occupation or responsibi l i t ies  of the interviewee 

b u t  always included de ta i l s  relevant t o  the operation of the involuntary 

c iv i l  commitment system i n  the s i te ,  actual application of the l e a s t  

r e s t r i c t ive  a l te rna t ive  doctrine, perceived problems, and innovative 

techniques. 

The interviewees were purposively chosen because they were identified 

as the most well-informed and influencial individuals i n  the involuntary 

c iv i l  commitment system. I t  i s  important t o  note tha t  the people w i t h  

whom interviews were conducted were n o t  a s t a t i s t i c a l l y  representative 

sample in any sense, nor was i t  feasible  for  project s t a f f  t o  validate,  

i n  any technical sense, whether the interviewees' responses actually 

coincided w i t h  practice. T h i s  approach was generally consistent w i t h  the 

goal of the project;  t h a t  i s ,  t o  gain insight i n t o  how the doctrine o f  

the l e a s t  r e s t r i c t ive  al ternat ive i s  actually applied i n  involuntary 

c iv i l  Commitment proceedings and how such application may be improved 

based upon the perspectives of individual s w i t h  extraordinary and 

authori ta t ive a b i l i t i e s  t o  understand and comment on i t .  I t  i s  

acknowledged, however, t ha t  the responses may not represent the norm for 

13 



practice i n  the z m j e c t  s i t e  or elsewhere. 

been underre7rsaCed or not represented a t  a1 1. 

Some persgectivos nay nave 
19 

Finally, i n  the l a s t  phase of the project ,  p r o j x t  s t a f f  attempted t o  

integrate  the state-of-th2-know1 edge assessment of the f i r s t  phase w i t h  

the resu l t s  of the f i e l d  research conducted i n  the second phase. 

qual i ta t ive content analysis was performed on the interview data. 

Interview data, observational data,  and other documentary material (e. g . ,  

forms and agency reports)  were compared t o  val idate  the information. 

Note was made of topics of significance, points of consis tent  agreement, 

and points of disagreement. 

reports describing the application of the l e a s t  r e s t r i c t ive  doctrine to  

the i nvol untary c i  v i  I commitment proceedi ngs i n  the seven 1 oca1 i t i  es 

studied. *' Lastly, project  s t a f f  developed guide1 ines f o r  the 

application of the doctrine. 

doc t r ine ' s  application i n  the seven l o c a l i t i e s ,  these guidelines 

represent a model meant t o  bridge the wide gap between the theoretical  

demands of the doctrine and the d i f f i c u l t i e s  of applying i t  i n  practice.  

The resu l t s  of this  final phase of the project are  documented i n  the 

A 

Project s t a f f  prepared seven detailed 

Together w i t h  the detailed accounts of the 

following Section I1 and I11 of this report. 

19. For example, persons who were the subject of involuntary c iv i l  
commitment proceedings and who may have benefitted most from the 
application of the l e a s t  r e s t r i c t ive  a1 ternat ive doctrine were not 
interviewed. The perspectives o f  these persons may be d r a s t i c a m  
di f fe ren t  than the perspectives of those who execute the involuntary 
c iv i l  commitment proceedings. The observation of actual cases as 
they move through the various stages of the involuntary c iv i l  
commitment process, possibly enriched by the accounts of the pat ients  
themselves i s  a par t icular ly  a t t r ac t ive  inquiry which was, 
unfortunately, beyond the scope of the Least Restr ic t ive A1 ternat ive 
Project. Such omissions do not make the present work l e s s  valid b u t  
only i ncompl ete--an unfortunate flaw of most soci a1 research. 

20. See Section 11, t h i s  volume. - 
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INTRODUCTION 

Project staff conducted intensive f i e ld  research in each o f  the seven 

Project si tes (Chicago, Kansas City, 10s Angeles, Milwaukee, New York, 

Tucson, and Will iamsburg) from February through July of 1983. Interviews 

were conducted w i t h  judges, court  personnel, attorneys, police officers 

and mental health professionals i n  each o f  the seven sites. Commitment 

hearings and other proceedings conducted d u r i n g  the fie1 d research were 

observed whenever possible. 

presented i n  the seven s i t e  reports included i n  this section. 

The results of this field research are 
1 

Each report examines the requirements f o r  a p p l i c a t i o n  of the l eas t  

restrictive a1 ternati we doctrine t h a t  appear i n  t h a t  jurisdiction's 

statutes and case law, and any relevant regulations or guidelines. These 

requirements vary substant ia l ly  from state t o  state. The reports focus 

primarily on how and whether these requirements are translated i n t o  

actual practices i n  the 1 oca1 i t i e s  studied. 

given t o  practices or provisions t h a t  are unique or innovative. 

Practices arising independently of 1 egal requirements are a1 so 

d i  sassed. 

raw materials f o r  development o f  the Guidelines appearing i n  Section 111. 

Particular attention i s  

The f iel d research and resul ti ng s i te  reports compri sed the 

1 7  
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THE LOS ANGELES REPORT* 

Wh t t  i r  Law Review 5 (1984). 
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BRADLEY D. MCGRAWO 
INGO KEILITZ~ * 

In the practice of law, just as in the practice of other professions or 
trades, it is often the mores and customs which deserve the atten- 
tion usually paid to the written rules of substance and procedure. 
Although thousands of words are written about the subtle points 
of a significant court decision or statutory revision, usually limited 
analysis is given to what can be termed the socialization of the 
law.' 

INTRODUCTION 

Although the least restrictive alternative doctrine's legal mean- 
ing in other contexts is relatively clear,2 its translation into involun- 
tary civil commitment practice has been pr~blematic.~ By studying 
the civil commitment systems in Los Angeles County and six other 
localities throughout the country,4 the Institute on Mental Disability 

* Staff Attorney, Institute on Mental Disability and the Law, National Center for State 
Courts; B.A., Radford University: J.D., Marshall-Wythe School of Law, College of William 
and Mary. 

Director, Institute on Mental Disability and the Law, National Center for State 
Courts; Lecturer ( M e n d  Health Law), Marshall-Wythe School of Law. College of William 
and Mary; B.A., Drew University; M.S., Ph.D. (Experimental Psychology), Kansas State 
University. 

I .  Perlin, n e  Legal Status of [he Psychologist in the Courtroom, 4 MENTAL DISABIL~TY 
L. REP. 194 (1980). 

2. See infra note 10 and accompanying text. 
3. Shah, Lpgal and Mental Health System Znleractions: Mapr Developments and Re- 

4. Chicago, Kansas City (Missouri), Milwaukee, New Yo& Tucson, and Williams- 
search Nee&, 4 I W L  J. OF LAW & PSYCHIATRY 219, 253 (1981). 

burgJames City County (Virginia). 

35 
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and the Law of the National Center for State Counsj 1s assessiag the 
use of the doctrine to detmnine how its applicacion may be im- 
proved.4 The study focuses on the application of the least restrictive 
alternative doctrine at the practice le~el.‘  The Institute plans to de- 
veiop merhcds which will i:diance the symbiotic functioniiig of the 
mental health and judicial systems in achieving the ideal of the least 
restrictive alternative doctrine. Ths  article focuses not on reported 
appellate case law, but rather, it documents observations, impres- 
sions and conclusions regarding the least restrictive alternative doc- 
trine as it appears in California statutes and as it is applied in Los 
Angeles County in the vast majority of cases which never reach ap- 
pellate review. 

In the seventeen years since it was first the subject of mental 
health litigation,* the application of the “least restrictive alternative” 
doctrine has been one of the most important trends in mental health 
law.9 The doctrine holds that “governmental action must not in- 
trude upon constitutionally protected interests to a degree greater 
than necessary to achieve a legitimate purpose.”‘O The doctrine was 
first applied in mental health litigation in Lake v. Cameron,” when 
Chief Judge Bazelon, speaking for the majority of the United States 
Court of Appeals for the District of Columbia, stated: “Deprivations 
of liberty solely because of dangers to the ill persons themselves 
should not go beyond what is necessary for their protection.”12 

5 .  The National Center for State Courts (founded in 1971) is a private, nonprofit organi- 
zation dedicated to the improvement of court operations and the administration of justice at 
the state and local levels throughout the country. It functions as an extension of the state court 
systems. working on their behalf and responding to their priorities. The Institute on Mental 
Disability and the Law was established in 1981 as an arm of the National Center for State 
Courts to provide applied research, program evaluation, and technical assistance to the state 
courts and allied agencies in the area of mental disability and the law. 

6. This study was made possible by a grant (#90AJ1001) from the United States Depart- 
ment of Health and Human Services and a grant from the Victor E. Speas Foundation of 
Kansas City, Missouri. Points of view and opinions expresxd herein are those of the authors 
and do not necessarily represent the official policies of the funding agencies or the National 
Center for State Courts. 

7. The primary method of inquiry is field research in the seven cities, supplemented by 
the collection, review, and analysis of selected statutes, court rulings, and relevant literature. 

8. See Lake v. Cameron, 364 F.2d 657 (D.C. Cir. 1966). 
9. Hoffman & Foust, Leasi Resiriciive Treaimenr ofihe Meniafiy ZlL A Docirine id search 

ofiis Senses, 14 S A N  DIEGO L. REV. 1100 (1977); see Chambers, Aliernafives IO Civil Commii- 
men1 of the hfeniafh ffk Prmficai a i d e s  and comiiiufiona~ fmperafives, 70 I u i c H .  L. R€v. 
1107 ( I  952). 

IO. Hoffman & Foust, mpra note 9, at 1101. 
11. 364 F.2d 657. 
12. Id. at 660. This decision derived from a statutory rather than a constitutional right to 

the least restrictive alternative. See id. at 659. The district court had deoied writ of habeas 
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Since the Luke v. Cameron decision, both federalI3 and statei4 courts 
throughout the countqi have recognized the doctrine in mental 
health litigation. All states except Alabama, Mississippi, and Ore- 
gon have enacted ststutes which require, in some form, that mental 
health treatment be administered in the manner or setting which is 
least restrictive of personal liberty.]’ 

The California Community Mental Health Services Act16 con- 
tains many provisions which either explicitly or implicitly acknowl- 
edge the least restrictive alternative doctrine.” For instance, mental 
health treatment should be provided in ways least restrictive of per- 

corpus to an involuntary patient seeking release from a hospital. I d .  at 658-59. The court of 
appeals remanded the case to the district court for inquiry into alternative courses of treat- 
ment. I d .  at 661. The court of appeals said that “[tlhe alternative course of treatment or care 
should be fashioned as the interests of the person and of the public require in the particular 
case.” I d .  at 660. 

13. See e . g ,  Covington v. Hams, 419 F.2d 617 (D.C. Cir. 1969). A civilly committed 
patient petitioned for writ ofhubear corpus, seeking transfer from a maximum security ward to 
some less restrictive ward within the same hospital. Zd. at 619. In reversing the district court’s 
denial of the writ. the court of appeals stated: 

[Tlhe principle of the least restrictive alternative consistent with legitimate purposeh 
of a commitment inheres in the very nature of civil commitment, which entails an 
extraordinary deprivation of liberty justifiable only when the respondent is “mentally 
ill to the extent that he is likely to injure himself or other persons if allowed to remain 
at Liberty” 1D.C. Code z) 21-544 (1967)] A statute sanctioning such a drastic curtail- 
ment of the rights of citizens must be narrowly, even grudgingly, constraed in order 
to avoid deprivation of liberty without due process of law. 

Id. at 623. Seealso Association for Retarded Citizens of North Dakota v. Olson, 561 F. Supp. 
473 (D.N.D. 1982); Eubanks v. Clarke, 434 F. Supp. 1022 (E.D. Pa. 1977); Gary W. v. Louisi- 
ana, 437 F. Supp. 1209 (E.D. La. 1976); Welsch v. Likins, 373 F. Supp. 487 (D. Minn. 1974); 
Lessard v. Schmidt, 349 F. Supp. 1078 (E.D. Wis. 1972), vucured and remanded on orher 
grounds, 414 U.S. 473 (1974), on remund, 379 F. Supp. 1376 (E.D. Wis. 1974). vucafed and 
remanded on other groune. 421 U.S. 957 (1975), on remand 413 F. Supp. 1318 (E.D. Wis. 
1976) (reinstating 379 F. Supp. 1376). 

14. Seee.8, Kesselbrenner v. Anonymous, 33 N.Y.2d 161,350 N.Y.S. 2d 889 (1973). The 
Court of Appeals of New York held unconstitutional a statute which required transfer of se- 
verely dangerous civilly committed patients (whose conhement was not based on a criminal 
charge or conviction) to a correctional facility. The court reasoned: ‘To subject a person to a 
greater deprivation of personal liberty than necessary to achieve the purpose for which he is 
being conEaed is, it is clear, violative of due process.” I d .  at 892. See also I n  re Gandolfo, 136 
Caf. App. 3d 205, 185 Cal. Rptr. 91 1 (1982); Aden v. Younger, 57 Cal. App. j d  662, 129 Cal. 
Rptr. 535 (1976); L7 re Collins. 102 Ill. App. 3d 138, 429 N.E.2d 531 (1981); I n  re Estate of 
Newman, 604 S.W.2d 815 (hfo. Ct. App. 1980); Patients v. Camden County Board of Chosen 
Freeholders. No. L-33417-74P.W. (N.J. Super. Ct. January 19, 1981); I n  re D.D., 118 N.J. 
Super. I ,  285 A.2d 283 (1971); I n  re Andrea B.. 94 Mix. 2d 919 (1978). 

15. Lyon, Levine & Zusman, Patient’s Bill of Rights: A Survey of Sfafe Smufes, 6 
MENTAL DISABILITY L. REP. 178, 181-83 (1982). In 1977, thirty-five jurisdictions either explic- 
itly or implicitly acknowledged the least restrictive alternative doctrine in statute. HoEman & 
Foust, mpru note 9, at 11 15. 

16. CAL. WELF. & INST. CODE $3 5000-5999 (West 1972 & Supp. 1983). 
17. See Appendix to compare California’s statutory provisions with those of the six other 
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sonai liberry. I s  A county-designaied agency must investisate less re- 
stricrive aiiemaiives before the C O U ~  may order conservatorship for 
a grave!! disabled person. l 9  In addition, community residential 
treatment systems must be dlzveloped in such a way that individuals 
may be served in the most appropriate, least restrictive level of 
service.2o 

How are these and similar statutory provisions applied in the 
actual, every day practices of the mental health/judicial system? 
Does their presence affect the decision-making process of the court, 
agency, or persons responsible for placing a person in a particular 
setting for mental health senices? Or more fundamentally, does the 
least restrictive alternative doctrine make any practical difference in 
the placement decision?2* 

Before discussing the various areas in which the least restrictive 
alternative doctrine is applied in the Los Angeles County involun- 
tary civil ccmmitment system, we shall first summarize the involun- 
tary civil commitment process to provide a framework for our 
discussion. 

I. OVERVIEW OF CIVIL  COMMITMENT^^ 

The involuntary civil commitment process in Los Angeles 
County can be described in terms of six steps. These steps are 
presented here in roughly chronological order, although the proce- 
dures a particular person may undergo will depend on his or her 
alleged mental condition and, thus, on the form of commitment pur- 
sued for the person. The steps include ini?iation of commitment pro- 
ceedings, 72-hour evaluation and treatment, 14-day certification, 
probable cause hearings, continued commitment, and judicial 
hearings. 

California’s Lanterman-Petris-Short provides for two 

jurisdictions in which the Institute is studying the application of the least restrictive alternative 
doctrine. 

18. CAL. WELF. & INST. CODE 0 5325.l(a) (West Supp. 3993). 
19. Zd. at 0 5354. 
20. Zd. at fj 5459. 
21. At least two commentators have feared that the least restrictive alternative doctrine is 

a “hollow promise of humane assistance to those who have already suffered too long from 
society’s indifference.” Hoffman & Foust. mpru note 9 at 1154. 

22. A detailed description of civil commitment in Los Anngeles County may be found in 1. 

COUNIY (1982); or Keilitz, Fitch & McGraw, A Study of Znvofunrary Civil Commitment in Los 
Angeles Couny, 14 Sw. L. J. - (1983). 

KEILITZ, w. L. FITCH & B.D. MCGRAW, INVOLUNTARY CIVIL COMMITMENT IN LOS ANGELES 

23. CAL. WELF. & INST. CODE $5 5000-5550 (West 1972 & Supp. 1983). 
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methods of iaitiating conmitmenr, ao emergency and a ncn-emer- 
gency procedure. Emergency24 commitment of an allegedly men- 
tally disordered individual. or r e ~ p o n d e n t , ~ ~  entails detention by a 
peace officer, or a county-designated mental health professional, and 
72-hour emergency treatment and evaluation in a county-designated 
facility. The non-emergencyZ6 procedure, entailing preliminary 
screening and the filing of a petition, is virtually never used in Los 
Angeles County.27 After a respondent is involuntarily admitted for 
72-hour treatment and evaluation, the facility’s staff determines the 
initial course of treatment and whether a continued period of com- 
mitment is 

The respondent may be “certified” for an additional 14 days of 
involuntary treatment if: (1) the respondent has been found to be a 
danger to him or herself or others, or is gravely disabled, as a result 
of mental disorder; (2) the respondent has been advised of, but has 
not accepted, voluntary treatment; and (3) the facility can provide 
treatment.29 The 14-day certification is performed ex parte by 
mental health  professional^.^^ Each certified respondent is entitled 
to a probable cause hearing within seven days of initial de ten t i~n .~’  
The burden to seek habeas corpus relief, however, is on the respon- 
dent.32 If such judicial review is sought, a hearing must take place in 
the superior court within two days after the petition is filed.33 

Three legal avenues may lead to continued involuntaiy commit- 
ment following the 14-day certification period: 14-day 
recertification of imminently suicidal respondents, 1 SO-day 
post certification of respondents dangerous to others, and conserva- 

~~ ~~ 

24. fd. at 8 5150 et seq. A strict reading of f j  5150 suggests that “emergency” procedures 
may be an incorrect way of characterizing these procedures. While 3 5150 authorizes deten- 
tion, it applies the same substantive criteria as prescribed for court-ordered evaluation ( i e . ,  
danger to selfor others or grave disability; compare fd. at $0 5150 and 5200). Thus, no “emer- 
gency’’ is expressly required. As a practical matter, however, the provision is generaUy inter- 
preted as applying to situations in which expedited procedures are needed. 

25. Hereinafter, the : em “respondent” will be used to refer to any individual who is the 
subject of involuntary civil commitment proceedings, including those less formalized proceed- 
ings occurring before court intervention. 

26. CAL. WELF. & INST. CODE 8 5200 (west 1972). See infru note 82. 
27. Los Angeles County Superior Court, 1978 and 1979 Executive Officer Repon 25 

28. CAL. WELF. & INST. CODE 3 5152 (west 1972). 
29. fd. at 8 525il (West Supp. 1983). 
30. fd. at 8 525 I .  
31. Id. at $3 5254, 5256. 
32. fd. at 8 5275 (West 1972). 
33. fd. at 0 5216. 

(1979). See infru note 82. 
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torsnip (eirher 30-day or one-year,) of graveiy disabled persons. 
Recerlification of imminerirly suicidal respondents is effected identi- 
caliy to the original i4-daj cer t i f i~a t ion .~~ California law apparently 
limits contbuous involuntary treatment of respondents who are 
“only” dangerous to themselves (suicidal) to a maximum of 31 days 
(72-hour detention for evaluation and treatment, plus 14-day certifi- 
cation, plus 14-day recertification). A person dangerous to others 
because of mental disorder may be detained for up to 180 days.35 
During this 180-day postcertification period, however, the respon- 
dent may be released to involuntary outpatient treatment rather than 
being confined in an inpatient hospital.36 Temporary (30-day) con- 
servatorship for a person alleged to be mentally ill and gravely dis- 
abled can be effected by an exparte judicial order.37 A mandatory 
judicial review is held to determine whether a full (one-year) conser- 
vatorship should 

In addition to the initial probable cause hearing, three hearings 
may be held on behalf of respondents ‘involved in California’s civil 
commitment process. A respondent may request a habeas corpus 
hearing whether detention is based on danger to self, danger to 
others, or grave d i ~ a b i l i t y . ~ ~  Two hearings are mandatory: if the re- 
spondent is to be detained beyond the 14-day certification period on 
the basis of danger to others, a postcertification hearing must be 
held;40 if a one-year conservatorship is sought for a gravely disabled 
person, a conservatorship hearing must be held.41 A 180-day 
postcertification hearing must be held within four days after the 
treating mental health personnel petitioned the court to order the 
additional treatment period.42 A facility may hold a respondent for 
three days beyond the 14-day certification period to file a conserva- 
torship petition.43 The hearing is to be held within 30 days during 
which time a designated agency performs an extensive investigation 
of the respondent’s condition and alternatives to the appointment of 
a conservator.44 

34. Zd. at 8 5261 (West Supp. 1983). 
35. Id. at 0 5300. 
36. Id. at 0 5305. 
37. Id. at 8 5352.1. 
38. Id. at 0 5365. 
39. See id. at 3 5275. 
40. Id. at 5303. 
41. Id. at 5 5365. 
42. Id. at 8 5303. 
43. Zd. at 0 5352.3. 
44. Zd. at 8 5354. 
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!I. LEGISLATIVE INTENT 

The Community Mental Health Services consisting of the 
Lanterman-Petris-Short (LPS) ActJ6 and the Short-Doyle Act?’ con- 
tains three statements of legislative intent to promote alternatives to 
institutional care and treatment for voluntary and involuntary pa- 
tients in California.48 First, the legislative intent behind LPS, among 
other things, is to promote an end to inappropriate, indefinite, and 
involuntary commitments of mentally disabled persons.49 “Deinsti- 
tuti~nalization,”’~ as expressed in this first provision, is a pervasive 
theme in LPS and related statutes. Although the overriding intent to 
promote deinstitutionalization does not expressly include reference 
to the least restrictive alternative doctrine, many provisions in LPS 
and related statutes reveal a clear intent to promote alternatives. We 
will discuss these provisions in subsequent sections of this article. 

A second statement of legislative intent more directly reflects 
the least restrictive alternative d~c t r ine .~ ’  In 1978, the California 
Legislature amended LPS by enacting the Community Residential 
Treatment System The Legislature declared in amending 
LPS: “It is the intent of the Legislature to establish a system of resi- 
dential treatment programs in every county which provide, in each 
county, a range of available services which will be alternatives to 
institutional care and are based cn principles of residential, commu- 
nity-based treatment.”53 Section 1 of the 1978 Statutes of California, 
chapter 1233, provided: 

The Legislature fiinds and declares that the current Mental Health 
system provides insufficent alternatives to institutionalization and 
hospitalization for those citizens entering that system, and further 
finds and declares that the need exists for a full system of alterna- 
tives to institutional settings which have as a focus the rehabilita- 
tion of clients of the mental health system, and further finds and 
declares that a full system of alternatives to institutionalization, 
with coordination in each county, is necessary to provide a real 

45. CAL. WELF. & ~ N S T .  CODE, $8 5000-5999 (West 1972 8i Supp. 1983). 
46. Id. at 83 5000-5368. 
47. Id. at $5 5600-5767. 
48. Id. at $0 5001, 5450, 5600 (West Supp. 1983). 
49. Id. at 0 5001(a)-(d). 
50. See infru text accompanying note 58. 
51.  See CAL. WELF. & INST. CODE 0 5450 (West Supp. 1983). 
52. 1978 Cal. Stab. 3978 (codified dt CAL. WELF. 8i INST. CODE 00 5450-5466 ( W e s t  

Supp. 1983)). 
53. CAL. WELF. & INST. CODE 3 5450 (West SUpp. 1983). 
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dternarive IO in~t i tu~iunal iz~~t i0n . j~  
The Community Rcsidential Treatment System .<ct is more fully 
discussed k this micle’s next section. 

Finally, the legislative intent behind the Short-Doyle Act is “to 
organize and h a n c e  community mental health services for the men- 
tally disordered in every county through locally administered and 
controlled community mental health  program^."^^ A goal of the 
community mental health programs provided under the Short-Doyle 
Act is “[tlo assist persons who are institutionalized, or who have a 
high risk of becoming institutionalized, because of a mental disorder, 
to lead lives which are as normal and independent as possible, con- 
sistent with their individual capacities and desires.”56 

When LPS and the Short-Doyle Act were enacted, California 
was the front-runner in the deinstitutionalization m~vement .~’  The 
three statements of legislative intent discussed above express the goal 
of deinstitutionalization more directly than they address the least re- 
strictive alternative doctrine. Simply stated, deinstitutionalization is 
“removing [patients] from hospitals and other institutions to alterna- 
tive care settings.”58 Although the deinstitutionalization movement 
was, in part, a specific response to the least restrictive alternative 
concept,59 both in its expression as a legislative goal and in its imple- 
mentation, deinstitutionalization has created an artificial dichotomy 
between institutions and alternatives to institutions. The least re- 
strictive alternative doctrine does not require such a dichotomy. The 
doctrine requires the least restrictive setting and manner of treat- 
ment and care appropriate for an individual. The setting may be 
community-based or it may be one of a continuum of settings within 
an insti t u tioa60 

Commentators have suggested that the increasing criticism of 
deinstitutionalization ha5 resulted not from its policy but from its 

54. 1978 Cal. Stats. 3978. 
55. CAL. WELF. & INST. CODE 8 5600 (West Supp. 1983). 
56. Id. at 5 5600(a). 
57. See Whitnier. From Hospitals io Jaits: The Fare of Caffornia’s Deinsiitutionatized 

Menratiy Iil, 50 AM. J. ORTHOPSYCHIATRY 65 (1980); Kiesler. Menta! Hospitah andditernative 
Care, 37 AM. PSYCHOLOGIST 349 (1982). 

58. Kiesler, supra note 57, at 349. One researcher has suggested that LPS was enacted for 
fiscal reasons - to save the state money by replacing the costly state hospital care system with 
less expensive alternatives. C. WARREN, THE COURT OF LAST RESORT 22 (1982); See also 
CAL. WELF. 8i INST. CODE 8 5r)o1(1). 

59. Kiesler. supra note 57. ai 349. 
60. See inyra note 91 and accompanying text. 
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ineffective impiemeniation.6’ Patients have been released into the 
community without adequate provision for their treatment and care, 
a situation exacerbated by the inadequate funding provided for de- 
velopment of community resources.o2 Refinement of deinstitutional- 
ization policy may, however, encourage solutions to the 
implementation problem. One possibility is to enhance the scope 
and meaning of deinstitutionalization by recognizing the least re- 
strictive alternative doctrine as an operative principle. Another is to 
simply replace deinstitutionalization policy with the least restrictive 
alternative doctrine. 

The California Legislature’s exclusion of a clear expression of 
the least restrictive alternative doctrine in its statement of legislative 
intent does not make California unique among states.63 Impor- 
tantly, however, it means that the statutory provisions enacted pur- 
suant to the intent need not be specifically construed in light of the 
doctrine. This becomes increasingly important because the Legisla- 
ture has not uniformly applied the least restrictive alternative doc- 
trine throughout the mental health statutes. It has expressly applied 
the doctrine in only three areas: development of community resi- 
dential treatment the right to treatment,65 and placement 
in conservatorship services.66 

111. COMMUNITY RESIDENTIAL TREATMENT SYSTEM 

The California Legislature has directly applied the least restric- 
tive alternative doctrine in providing for the establishment and oper- 
ation of a continuum of alternatives to institutional  setting^:^' a 
community residential treatment system must be developed in such a 
way that patients “[mlay move within the continuum to the most 
appropriate, least restrictive level of service.”68 Residential and day 

6 i .  See Pepper & Ryglewicz, Testimon,v/or the Neglected The Mental!y Zl/ in the Post- 
Deinstitutionali:ation Age, 52 AM. J. 0P.THoPwctiIATRY 388 (1982); Whitmer, supra note 51. 

62. Pepper & Ryglewicz, mpra note 61, at 388. 
63. See Appendix. At least one state expresses the least restrictive alternative doctrine as 

the legislative policy behind its mental health act. Wis. STAT. ANN. 5 51.001(1) (West Supp. 
1983) (intent to “assure all people in need of care access to the least restrictive treatmerit alter- 
native appropriale”). 

64. CAL. WELF. 8i INST. CODE 9 5459. See infra notes 67-79 and accompanying text. 
65. Zd. at 93 5325. I ,  5326.6, 5326.7. See infra notes 58-93 and accompanying text. 
66. Zd. at $0 5354, 5358. See infra notes 100-53 and accompanying text. Statute does not 

require, for example. that recertification of suicidal persons or postcertification of persons dan- 
gerous to others be the least restrictive alternative. 

67. See id. at §§ 5450. 5458. 
68. fd. at 0 5459. The Los Angeles County Department of Mental Health’s primary goal 

31 



44 WHITTIER LAW REVIEW [Vol. 6 

facilities lnciuded ir! the system must be as similar as possible to cor- 
mal home environmenrs without sacrificing client safety and care.o9 
Residential alternatives (hat must be included in a system are short- 
term crisis alternatives, long-term programs, transitional services, 
structured living arrangements, rehabilitaticn day treatment pro- 
grams, socia!ization centers, iri-home programs, and volunteer-based 
companion programs.70 

Many interviewed members of the mental health and judicial 
community in Los Angeles County7’ stated that the availability of 
alternatives is the key to applying the least restrictive alternative 
doctrine. Although a wide array of residential care services is des- 
perately needed in Los Angeles County, however, such services are 
sparsely available.72 The lack of community residential facilities is a 
problem not only in Los Angeles County but statewide, as demon- 
strated by the “California Model,” a prototype developed “to serve 
as the framework for the development and financing of a compre- 
hensive community mental health program in California so that in- 
dividual and community needs can be met.”73 

for the 1980’s reflects the Legislature’s purpose of providing a spectrum of care. That goal is 
“to establish a comprehensive and coordinated single system of care with a full range of serv- 
ices in each Region at multiple locations. available and accessible to all the residents-of the 
County, primarily focusing on the severely and chronically mentally disordered population.” 
ELPERS,  J.R., Los ANGELES COUNTY DEPARTMENT OF MENTAL HEALTH GOALS A N D  OBJEC- 

69. CAL. WELF. & INST. CODE 3 5453(a)(I). Residential treatment centers must be “rela- 
tively small, preferably 15 beds or less, but in any case with the appearance of a noninstitu- 
tional setting.” Id. at 3 5453(a)(2) and (3). The individual elements of the system must be in 
separate facilities whenever possible, not in one large facility attempting to serve an entire 
range of clients. Zd. 

TIVES - PRlORlTlES FOR T H E  ’80’s 1 (198 I). 

70. Id.  at fj 5458(a)-(h). 
71. Persons interviewed in Los Angeles County were promised anonymity and are,’ thus, 

not individually identified in this article. 
72. ELPERS. s u p  note 68, at 4. The 1980-81 Los Angeles County Short-Doyle Plan ac- 

knowledges the deficiency in available residential services: ‘The percentage of persons who 
receive Short-Doyie residential treatment, day treatment or resocialization services which fo- 
cus on normalization and alternatives to institutional care is at best very !ow. The most obvi- 
ous gap in services is in the area of residential treatment programs.” Los ANGELES COUNTY 
DEPARTMENT OF MENTAL HEALTH, COUNTY O F  LOS ANGELES 
DOYLE PLAN FOR MENTAL HEALTH SERVICES. P H A S E  il. P A R T  111 4 (1980). 

1950-81/1980-83 SHORT- 

I t  is obvious from the data that the need for community residential care faciiities is 
dire. In the various categories, the need which remaim unmet ranges from 79% to 
1 m o .  
There are not sufficient appropriate places with the required professional backup to 
maintain the [chronically mentally ill] persons in the community and abate the tread- 
mill of recidivism. 

LOS ANGELES COUNTY D E P A R T M E N T  OF L v E N T A L  H E A L T H ,  C O U N T Y  OF LOS ANGELES 1980- 
81/1980-83 SHORT-DOYLE P L A N  FOR LfENTAL f iEALTH SERVICES, PHASE 1, 4-15 (1950). 

73. LEGISLATIVE W O R K  G R O U P ,  CALIFORNIA h i E N T A L  H E A L T H  ASSOCIATION, SACRA- 
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The California Model sets the standards for community pro- 
grams which the Department of Mental Health in Los Angeles 
County strives to achieve. It sets forth a comprehensive system of 
alternatives to institutional settinos ranging from short-term crisis 

3.’  residential care and 24-hour transitional care to case management 
and community support services.74 It details the fiscal implications 
of such a comprehensive ~ystem,’~ including the observation that full 
implementation of the Model would cost only about half as much as 
the institutional system.76 The Model notes, however, that the re- 
sources needed to provide the continuum of services it proposes are 
almost double the current levels.77 One author of the Model, whom 
Institute staff interviewed, stated that the only area in which mental 
health services in California are not underfunded is 24-hour acute 
inpatient care. 

One mental health administrator suggested that the lack of 
fiscal resources per se may be less of a problem to the proper appli- 
cation of the least restrictive alternative doctrine than the allocation 
of available resources. The manner in which the major mental 
health funding sources are organized-County (Short-Doyle) funds, 
Medi-Cal “fee for service” funds, private providers funds, and pri- 

MENTO. CALIFORNIA, A h l 0 D E L  FOR CALIFORNIA COMMUNITY MENTAL HEALTH PXOGRAhlS, 
PHASE I1 (1982:~ The California Assembly Permanent Subcommittee on Mental Health and 
Developmental Disabilities asked the Legislative Work Group, a coalition of mental health 
providers and consumers facilitated by the Mental Health Association in California. to de- 
velop the California Model. The Model, at this stage, focuses only on the public (Short-Doyle) 
mental health service system. fd. at 3. The next phase of the model will discuss incorporating 
fee-for-service Medi-Cal, Veteran’s Administration, and other private sector services. Id. at 5-  
6.  The Model envisions a balanced system emphasizing “the consumer’s right to receive serv- 
ices in the least restrictive level of care and setting.” fd. Executive Summary, at 1. If this 
balanced system were realized it would include individual levels of seryice for persons needing 
specialized treatment. Id. These individual services would be linked together in a network 
which would allow each person to, move through the services to assure the most appropriate 
level and type of service, as indicated by diagnosis and assessment of each person’s functioning 
level. fd. at 8. In describing patients’ right to be served in the least restrictive, appropriate 
setting, the Executive Summary of the Model states: 

A balanced system addresses “least restrictive” in terms of both attitude to clients and 
an environment which can help to create a non-rigid system. These services should 
be culturally, linguistically, and age relevant in a continuum from acute intensive 
inpatient treatment through various non-hospital residential programs to outpatient 
and community support . . . the system should include smaller facilities, recipient 
involvement in decision making. [and] immersion of the individual in the community 
in normative settings. 

Id. Executive Summary, at I .  
74. See id. at 37-38. 
75. See id. at 41. 
76. fd. Executive Summary, at 4. 
77. fd. 
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vate insurance system fuund.j--actuaily impedes the use of aiterna- 
tives 10 imitations despix statements of program goals and 
purposes consistent with the least restrictive alternative d~ct r ine . ’~  
Because of the great demand for public services. limited County 
Shorr-Doyie funds must meet, as a matter of first priority, the needs 
of the poorest and sickest segment of the population in Los Angeles. 
Most Short-Doyle funds are, thus, allocated for crisis intervention 
programs and acute inpatient facilities. Precious few resources re- 
main for the realization of a spectrum of services despite the com- 
mitment, as a matter of principle, of most mental health 
administrators in Los Angeles County to the development of such a 
system. Unlike Short-Doyle funds, which can be used to pay for 
alternative care, the other sources of funds available to individuals in 
need in Los Angeles are difficult, if not impossible, to apply to the 
type of psychosocial, rehabilitative services demanded by those re- 
spondents likely to benefit from noninstitutional care. A patchwork 
of services including outpatient mental health services, monitoring of 
psychotropic medication, social work, financial assistance, acd hous- 
ing assistance is alien to the medical model upon which these funds 
are predicated. 

Many, perhaps most, of those individuals interviewed in Los 
Angeles stated that the availability of alternative resources was the 
key to effectuating the least restrictive alternative doctrine. Aside 
from the importance of the least restrictive alternative doctrine to 
mental health treatment nvihin institutional  setting^,'^ the availabil- 
ity of alternative resources is certainly fundamental to the applica- 
tion of the least restrictive alternative doctrine. 

IV. PRELIMINARY SCREENING AND EVALUATION 

Formal civil commitment proceedings generally follow rather 
than trigger attempts to place a person into less restrictive settings.” 
Only when less severe measures fail and when someone coming in 
contact with an apparently mentally disabled person feels that more 
drastic steps are needed will the involuntary civil commitment pro- 
cess be initiated. Neither the emergency nor the non-emergency LPS 

78. See Kiesler, mpm note 57, for a national perspective on essentially the same 
viewpoint. 

79. See infra note 91 and accompanying iext. 
80. HotTman & Foust,mpm note 9, at 1139 (“the unworkability of less restrictive alterna- 

tives, and not the failure to consider them, ultimately leads to most commitment 
proceedings”). 
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prescriptions“ expressiy require the person or agency initiating a 
commitment to consider less restrictive alternatives; however, neither 
do these prescriptions prohibit the consideration of alternatives. 
Both provide opportunity for diversion from involuntary hospitali- 
zation.82 In Los Angeles County, if the relatives, friends or neigh- 
bors of a mentally disordered person wish to seek involuntary 
mental health treatment or services for the person, they must rely on 
emergency procedures since the non-emergency procedures are 
rarely, if ever, used.83 

The procedures which have developed in Los Angeles County 
emergency practice sometimes provide more extensive screening 
than that statutorily prescribed for either the emergency or the non- 
emergency routes to involuntary commitment. The statute mandates 
only that the 72-hour detention facility provide screeningw No 
screening is required prior to the individual’s arrival at a detention 

81. See supra notes 23-26 and accompanying text. 
82. The noa-emergency LPS procedures, which are not used in Los Angeles County, see 

supra note 27 and accompanying text, provide that any person allegedly dangerous to h m  or 
herself or others, or gravely disabled, because of mental disorder may be subject to a court- 
ordered mental health evaluation. CAL. WELF. & INST. CODE § 5200. Any person may apply 
to a county-designated agency for an evaluation petition. Id. at 0 5201. Before filing a peti- 
tion with the court, however, the agency must screen the application to determine not only 
whether probable cause to believe the allegations exists, but also whether the a!legedly men- 
tally disordered person will voluntarily receive evaluation or crisis intervention services in his 
or her own home. Id. at 5202. Thus, although the door to non-emergency involuntary com- 
mitment is seemingly open wide (Le., “any” person may initiate it), LPS pre-petition screening 
permits minimal intrusion into the individual’s affairs by authorizing voluntary in-home 
mental health services. Furthermore, the statute provides that all LPS provisions relating to 
the evaluation procedure must be fuffilled “with the utmost consideration for the privacy and 
dignity of the individual.” Id. at 0 5200. Even following the filing of a petition and the issu- 
ance of a COUR order for an evaluation, the individual must be permitted to remain home or at 
some other place of his or her choosing prior to the evaluation. Zd. at 9 5206. If the individual 
is detained for the evaluation he or qhe must be evaluated as promptly as possible but, in any 
event, detention may be for no longer than 72 hours, excluding Saturdays, Sundays, and holi- 
days if treatment and evaluation services are unavailable on those days. Id.  Following the 
evaluation the individual may be released, referred for voluntary treatmeni and care, recom- 
mended for conservatorship, or certified for intensive treatment. Id. Reportedly. the non- 
emergency petition process was rejected in Los Angeles after a protracted period of trial and 
error in the 1970’s. I. KEILITZ, W.L. FITCH & B.D. M c G u w ,  /nvo/unfor). Civil Commitment In 
Los Angeles County 16 (1982). The demise of the petition process may have, in effect, per- 
formed a screening function by barring from invoiuntary treatment all but the most urgent 
cases. 

83. See mpm note 27 and accompanying text. 
84. If the facility director, or his or her designee, determines that the individual can be 

properly served without being detained, then “he shall be provided evaluation, crisis interven- 
tion. or other inpatient or outpatient services on a voluntary basis.” CAL. WELF. & INST. CODE 

5151. 
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Preiiminary screening may be conducted. however, bv commu- 
nity mental health centers and by crisis intervention teams.86 
Screening and informal evaluation typically begins with a telephone 
or personal referral to a local community mental health center. A 
community mental health technician receiving the referral queries 
the informant about the potential respondent’s present mental condi- 
tion and behavior, and prior mental health history. If it appears that 
the potential respondent does not meet commitment criteria, he or 
she is diverted to community outreach services. If crisis intervention 
or 72-hour emergency treatment and evaluation appear appropriate, 
the technician contacts a crisis intervention team. 

Although the operating procedures of Los Angeles County crisis 
intervention teams vary, when a team responds to a technician’s re- 
quest for htervention, it provides on-location interventi~n.~’ As a 
result of screening by crisis intervention teams, approximately half 
of the potential respondents are reportedly diverted from emergency 
commitment to voluntary treatment. A team’s decision is based 
upon its assessment of legal criteria for involuntary detention and its 
common sense assessment of the respondent’s mental condition and 
environment. Even when a crisis intervention team has found suffi- 
cient grounds for 72-hour detention, some respondents may still be 
diverted from involuntary procedures because of a shortage of hospi- 
tal beds. Thus, in the absence of a statutory mandate, much screen- 
ing occurs early in the emergency process. 

V. MENTAL HEALTH TREATMENT AFTER CERTXFICATION 

All persons with mental illness in California have a right to 
treatment services “provided in ways that are least restrictive of the 
personal liberty of the i n d i v i d ~ a l . ” ~ ~  Responsibility to protect that 
right lies not only with the courts, but also with the treatment prov- 
iders themselves. It is beyond the scope of this article to look in 

85. Statute requires only that the peace officer or county-designated person initiating the 
custody-taking have probable cause to believe that the individual is a danger to him or herself 
or others. or is gravely disabled, because of mental disorder. See id. at 8 5150. 

86. See id. at 0 5651.7. These crisis intervention teams were formerly called “psychiatric” 
emergency teams or “PET teams”. Some Los Angeles practitiosers continue to use the latter 
designation. 

87. Crisis intemention “may be conducted in the hone  of the person or fzmily, or on an 
inpatient or outpatient basis with such therapy, or other services, as may be appropriate.” Id. 
at 5 508(e). 

- 

88. Id. at 8 53?5.l(a). 
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depth at actual treatment practices wrhm facilities designaLed for 14- 
day certification, except to the extent that tne mental health and ju- 
dicial systems might interact in prescribing or providing that treat- 
ment. Such interaction is non-exisrent in probable cause hearings, 
which are required when individuals are certified for 14 days of h- 
voluntary intensive treatment following initial 72-hour detention for 
emergency evaluation and treatment.89 The referees presiding at 
probable cause hearings in Los Angeles decide merely whether prob- 
able cause exists to support the certification decision-they do not 
reach treatment questions. 

Also, such interaction is very infrequent in writ ofhobeas corpus 
hearings before Superior Court, Department 95, in Los Angeles. 
Department 95 hears all writ hearings, which are available upon re- 
quest to persons certified for 14-day intensive treatment.” Report- 
edly, the court rarely becomes involved in determining actual 
treatment. The court very rarely may order specific treatment, fol- 
lowing denial of a writ, but only if counsel has presented evidence in 
court that a specific treatment is needed. The court generally as- 
sumes that facilities are providing proper treatment. The court views 
hospital treatment as the facility’s responsibility and the onus to 
challenge that treatment is on the public defender, or the patient him 
or herself.” During Institute research on a previous project in Los 
Angeles County, staff observed habeas corpus hearings in which the 
judge then presiding denied the writ yet allowed the respondent to be 
released to his or her parents or some other person.92 

When questioned about this practice, one attorney stated that, al- 
though nothing in the California Statute specifically provides for 
such procedure (in essence, a commitment to a less restrictive al- 

89. Id. at 8 5256. 
90. Zd. at 0 5275. 
91. See Ploof v. Brooks. 342 F. Supp. 999. 1005 (D. Vt. 1972). “Intra-hospital disposi- 

tions involve considerations of hospital administration which are entrusted in the first instance 
to the hospital stafi. Nonetheless, restrictions beyond those which obtain in the usual hospital- 
ization must be founded on reasonable justification.’’ Zd. Other courts have emphasized, how- 
ever, that the least restrictive alternative doctrine applies to alternative dispositions with a 
mental health hospital. Eg. ,  Covington v. Hams, 419 F.2d 617, 623-24 (D.C. Cir. 1969): 

I t  makes little sense to guard zealously against the possibility of unwarranted depri- 
vations prior lo hospitalization. only to abandon the watch once the patient disap- 
pears behind hospital doors. The range of possible dispositions of a mentally ill 
person within a hospital. from maximum security to outpatient status, is almost as 
wide as that of dispositions without. The commitment statute no more authorizes 
unnecessary restrictions within the former range than it does w i t h  the latter. 

Zd. See uho Dep’t. of Health v. Owens, 305 So. 2d 3 14 (Fla. Dist. Ct. App. 1974) (Boyer, J . ,  
dissenting); Expurre D.D., 116 N.J. Super. 1. 285 A.2d 283, 287 (1971). 

92. See I. KEILITZ, W.L. FITCH & B.D. hicGmw, mpru note 82, at 66. 
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ternative), it d e o  -vori:s as a usefui compromise between a rqtc- 
:ion of the cv~dez~c:: j i ~ p p o r ~ i g  kospitaiization and a denial of h e  
respondent’s gotential for coping outside of the institution. The 
judge noted that h e  procedure was, in fact, a denial of the writ 
that results in a return of the respondent to the hospital. In efTect, 
however, the denial gave notice from the court that if the treating 
professional felt that it was appropriate to release the patient to 
the particular relative or other person specified by the court, the 
court would join in the decision to release the r e ~ p o n d e n t . ~ ~  
LPS provides respondents with certain rights that may be the 

subject of judicial review, although their protection is entrusted pri- 
marily to facility staff. In keeping with the statutory mandate that 
treatment be administered in the manner least restrictive of personal 
liberty,94 mental health treatment after certification should be pro- 
vided in the local c o m r n ~ n i t y ; ~ ~  respondents receiving evaluation or 
treatment must be given a choice, within the limits of available staff, 
of the physician or other professional person to provide the sew- 
ices;96 the professional person certifying the respondent should at- 
tempt to place the respondent in the treatment facility of his or her 
preference if administratively p~ssible;~’ and the professional person 
in charge of the intensive treatment facility, or his or her designee, 
may permit the respondent to leave the facility for short periods dur- 
ing the treatment term.98 Psychosurgery and electro-convulsive 
treatment may be administered only if, among other things, the at- 
tending or treatment physician adequately documents in a patient’s 
treatment record “that all reasonable treatment modalities have been 
carefully considered” and that the treatment is “the least drastic al- 
ternative available for this patient at this time.”99 

VI. PLACEMENT IN CONSERVATORSHIP SERVICES 
The LPS conservatorship provisions require more extensive im- 

93. Zd. 
94. See CAL. WELF. & INST. CODE 8 5325.1 (West Supp. 1983). 
95. Zd. at $ 5120 (West Supp. 1983). 
96. Zd. at $ 5009 (West 1972). 
97. id. at $ 5259.2 (West Supp. 1983). 
98. Id. at $ 5268 (West 1972). 
99. Zd. at $3 5326.6(c) (West 1972), 5326.i(a) (West Supp. 1983). Following the Califor- 

nia Supreme Court’s decision in .4den v. Younger, 57 Cal. App. 3d 662, 129 CaI. Rptr. 535 
(‘1976) (holding relevant statutes unconstitutional), the Legislature enacted extensive due pro- 
cess protections for voluntary and involuntary patients faced with possible psychosurgery or 
elecro-convulsive therapy. St-eid. at $8 5326.6. 5326.7 (West 1972). These due process protec- 
tions reportedly involve such onerous restrictions that these therapies are virtually never used 
in Los Angeles County. 

-. 
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plementation of the least restr;,crivc alternative doctrine than do any 
other LPS civil commitment provisions. 

The le@itive focus of the LPS [conservatorship provisions] is on 
protec!ing the nondangerous gravely disabled person and allowing 
that person to live safely in freedom or the least restrictive alterna- 
tive if he or she can do so, with or without the aid of appropriate 
others. . , . Nor is it to allow the appointment of the Public 
Guardian or any other person, no matter how benevolent, as con- 
servator of that person unless it is absolutely necessary to do so. 
The Act thus takes cognizance of the very short step it is from the 
appointment of a conservator to the involuntary confinement or 
commitment of the conservatee. loo 

The purpose of LPS conservatorship is to provide individualized 
treatment, supervision and placement services to “gravely disabled” 
persons.lO’ Section SOOS(h)( 1) defines “gravely disabled” as “[a] 
condition in which a person, as a result of mental disorder, is unable 
to provide for his basic personal needs for food, clothing, or shel- 
ter. . . .”lo* In Conservatorship ~ J D a v i s , ‘ ~ ~  a recent case originating 
in the Superior Court of Los Angeles County, the Court of Appeal, 
Second District, Division 4, concluded that “a person is not ‘gravely 
disabled’ within the meaning of section 5008(h)(l) if he or she is 
capable of surviving safely in freedom with the help of willing and 
responsible family members, friends or third parties.”’@’ As we shall 
discuss later, this interpretation may have broadened the significance 
of the statutory prescription that the county-designated officer pro- 
viding conservatorship investigation may recommend conservator- 
ship to the court “only if no suitable alternatives are a~a i lab le .””~  

100. Conservatorship‘of Davis, 124 Cal. App. 3d 313. 326, 177 Cal. Rptr. 369, 377 (1981). 
101. CAL. WELF. & INST. CODE 00 5001(e), 5350.1 (West 1972). The LPS conservatorship 

102. Id. at 5 5008(h)(l) (west Supp. 1983). 
103. 124 Cal. .App. 3d 313. 177 Cal. Rptr. 369. See a/so Conservatorship of Wilson, 137 

Cal. App. 3d 132, 186 Cal. Rptr. 748 (1982); Conservatorship of Early. 19’3 Cal. Rptr: 578 (Ct. 
App. 1983). BUI .ree Conservatorship of Buchanan, 78 Caf. App. 3d 281, 144 Cal. Rptr. 241 
( 1978). 

104. 124 Cal. App. 3d at 321, 177 Cal. Rptr. at 374. A jury instruction consistent with this 
language is used in Los h g e l e s  conservatorship hearings and reads in part: 

provisions do not aKect persons mentally ill and dangerous to self or others. 

YOU are instructed that the term ‘gravely disabled’ means a condition in which a 
person. as a result of mental disorder, is unable to provide for his basic personal 
needs for food, clothing or shelter. The ability to provide for these basic needs re- 
quires more than the physical and mechanical ability to do cenaio acts; it means that 
the person be able to function and maintain himself wrh or withoui the assistance of 
orher availobfe resources, 

105. CAL. WELF. & INST. CODE 5 5354 (West Supp. 1983). See u/so inrra text accompany- 
ing note 116. 
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Conservatorship proceedings begin when the director cf an 
evaluation or intensive treatrnent facifity recommends conservator- 
ship to the county-desiznated officer providing Conservatorship in- 
vestigation for the county in which the proposed conservatee is a 
resident or was a resident prior to admission to the facility.1G6 This 
recommendation is accomplished in Los Angeles by an application 
for conservatorship investigation mailed or delivered to the OEce of 
the Public Guardian and signed by two physicians, including their 
diagnosis and a description of the person’s behavior which indicates 
that conservatorship is appropriate. 

If the county-designated officer providing conservatorship in- 
vestigation-in Los Angeles, a deputy public guardian from the Of- 
fice of the Public Guardian-concurs with the recommendation, he 
or she must petition the superior court to establish a conservator- 
ship.’” The court may establish a temporary conservatorship on the 
basis of a comprehensive report of the officer providing conservator- 
ship investigation or on the basis of an affidavit of the professional 
person who recommended conservatorship.lo8 The Los Angeles 
County public guardian does not, however, submit a report at this 
stage. Rather, the two physicians’ application serves as the affidavit 
upon which the court bases its conservatorship decision. 

The requirement that the deputy public guardian concur with 
the two physicians’ recommendation prior to petitioning for tempo- 
rary conservatorship provides the first opportunity for implementa- 
tion of the least restrictive alternative doctrine in conservatorship 
proceedings. It provides the opportunity for a deputy public guard- 
ian to perform screening and to direct the allegedly gravely disabled 
person from conservatorship to a less restrictive alternative. No such 
screening occurs in Los Angeles County. The public guardian’s of- 
fice forwards the application for conservatorship investigation to the 
Office of the County Counsel in essentially the same form as re- 
ceived. It appears that, at this pre-petition stage, the public guard- 
ian’s office serves merely as an administrative control for 
conservatorship applications. Thus, although a number of people in 
Los Angeles believe that the public guardian serves a screening func- 
tion, the public guardian’s “concurrence” with the facility director’s 
recommendation is, in practice, merely “acquiescence”. 

The county counsel may, however, take further action. Report- 
- 

106. CAL. WELF. & INST. CODE 5 5352 (West Supp. 1983). 
107. fd. 
108. Id. at 15352.1. 
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edly, the county counsel screens and removes a large percentage of 
temporary conservatorship petitions due to lack of merit. The 
county counsel’s role consists of reviewing the conservatorship appli- 
cation on its face wirhout direct assessment of the proposed con- 
servatee’s suitability for conservatorship. If an application appears 
meritorious, county counsel prepares a petition for temporary con- 
servatorship and delivers it to the Judge of the Superior Court, De- 
partment 95, for signature. The court orders temporary 
conservatorship in virtually every case for which county counsel files 
a petition. The court typically orders temporary conservatorship on 
the same day that county counsel receives and reviews the applica- 
tion. Thus, from the time that two physicians sign and submit a con- 
servatorship application to the time the Department 95 judge signs 
the petition authorizing temporary conservatorship, the screening 
process merely addresses whether the application on its face warrants 
conservatorship-no clinical review of the recommendation occurs. 

The second opportunity for implementation of the least restric- 
tive alternative doctrine in conservatorship proceedings arises during 
temporary conservatorship. The county-designated officer providing 
conservatorship investigation acts as the temporary conservator. lo9 

The public guardian’s office in Los Angeles employs deputies who 
are solely responsible for investigating conservatorship and others 
who serves as conservators. LPS requires the deputy public guard- 
ian acting as temporary conservator to determine the arrangements 
necessary to provide the temporary conservatee with food, shelter 
and care pending the judicial determination of whether a full, one- 
year conservatorship should follow the temporary conservator- 
ship.lI0 In making his or her placement decision, the temporary con- 
servator “shall give preference to arrangements which allow the 
person to return to his home, family or  friend^."^" The court must 
“order the temporary conservator to take all reasonable steps to pre- 
serve the status quo concerning the conservatee’s place of resi- 
dence.”’12 The temporary conservatee may place the person in a 
facility providing intensive treatment only if necessary.’I3 

During the temporary conservatorship period, the officer pro- 
viding conservatorship investigation must conduct a thorough inves- 

109. Id. at 8 5352. 
1 IO. Id. at 5 5353. 
111. fd. 
112. fd. 
113. Id. Other important facilities in which the temporary conservator may place the tein- 

p a r y  conservatce are listed in fj 5358. Id.  at 5 5353 (West 1972). 
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tigation to determine if fill conservatorship is ~ecessary.~’“  The 
least restrictive alternative doctrine is operative here. LPS requires 
the officer to investigate all available alternatives io conservatorship 
and to recommend conservatorship only if no suitable alternatives 
are available.“5 The court of appeal’s decision in Conservatorst@ oJ 
Davis116 may have expanded the range of suitable alternatives 
which, if available, should lead the deputy public guardian to not 
recommend conservatorship. The range of suitable alternatives ap- 
parently includes freedom with the assistance of willing and respon- 
sible family members, friends or third parties. 

Although the court’s holding specifically addressed whether a 
proposed conservatee was entitled to a jury determination of his or 
her grave disability under the expanded definition, the court’s rea- 
soning spoke directly to the proper definition of “gravely disabled” 
to be applied throughout LPS.”’ That definition incorporates a 
threshold consideration of alternatives to conservatorship. Grave 
disability must be determined “not in a vacuum, but in the context of 
suitable alternatives. . . . ’ ” I 6  According to the court, a person is not 
gravely disabled for LPS purposes “if he or she is capable of surviv- 
ing safely in freedom with the help of willing and responsible family 
members, friends or third parties.”119 Even if a proposed con- 
servatee is strictly “unable to provide for his basic personal needs for 
food, clothing, or shelter”12’ if unassisted, an acceptable alternative 
to conservatorship is freedom with the assistance of a third party. 
Thus, the deputy public guardian should not recommend conserva- 
torship if such an alternative is suitable. If the deputy recommends 
against conservatorship, he or she must set forth in the report all 
available alternatives. l2I 

As many as 75 percent of all temporary conservatorships in Los 
Angeles are terminated before a full conservatorship hearing. A 
temporary conservatee may be released during the temporary con- 
servatorship period for any of several reasons: (1) he or she may no 
longer be gravely disabled, (2) he or she may have chosen to be a 
voluntary patient, (3) a suitable alternative to conservatorship may 

114. See id. at 3 5354. 
115. /d .  
116. 124 Cal. App 3d 313. 177 Cal. Rpir. 369 
117. /d .  at 321, 177 Cal. Rpir. a i  374, 
118. Id at 325, 177 Cal. Rptr. at 376. 
119. / d .  at 321, 177 Cal. Rptr. at 374 
120. CAL. WELF. & INST. CODE 5 5Ol18(h)(l) (West Supp. 1983). 
121. Id. at 5 5354 (West 1972). 
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have been found, or (4) the treating physician may simply have 
wished to avoid COUIT proceedings. Treating physicians m-ay use 
temporary conservatorship merely to extend the opportunity to treat 
a conservatee rather than to investigate the person’s suitability for 
conservatorship. t22 However, such use of temporary conservatorship 
is contrary to LPS authorization and the patient’s personal liberty 
in teres t . 

If a temporary conservatorship is not prematurely terminated, a 
conservatorship hearing must occur within thirty days of the filing of 
the ~ e t i t i 0 n . l ~ ~  Conservatorship hearings are heard before a court 
commissioner in Los Angeles County Superior Court, Department 
95A. At the conservatorship hearing, the commissioner determines 
whether a full conservatorship is warranted.124 If so, the commis- 
sioner appoints a new con~erva to r l~~  and orders placement of the 
conservatee in the least restrictive alternative.126 

In 1980, extensive amendments to LPS section 5358 authorized 
the court to order the least restrictive alternative placement of a con- 
~ervatee.’~’ A strict reading of section 5358, as amended, would not 
require the court to order the least restrictive placement in every 
case; rather, it would require the conservator to place the conservatee 
in the least restrictive alternative placement when so ordered by the 
court.’28 LPS would permit the court to designate a particular place- 
ment129 or to generically order the least restrictive alternati~e.’~’ 

122. Tieger & Kreser, Civil Commiimeni in Caifornia: A De/ense Perspecfive on ihe Opera- 
cion of ihe Loniermnn-Peiris-Shori Aci,  28 HASTINGS L.J. 1407, 1427 (1977); see also; ENKI 
RESEARCH INSTITUTE, A STUDY OF CALIFORNIA’S NEW MENTAL HEALTH LAW 159 (1971). 
Section 5352.3 permits continued detention for up to three days beyond the initial 14-day 
certification period--this extension is needed for pursuing temporary conservatorship. CAL. 
WELF. & INST. CODE 0 5352.3 (West 1972). In addition, the perfunctory process for screening 
conservatorship petitions in Los Angeles makes temporary conservatorship relatively easy to 
accomplish. See in@ text accompanying note 160. 

123. CAL. WELP. & INST. CODE 0 5365 (West Supp. 1983). 
124. See id. 
125. See id. at 0 5355. 
126. Id. at 0 53511. 
127. 1980 CAL. STAT. 2067. 
128. See In re Gandolfo, 136 Cal. App. 3d 205, 208-09, 21 I ,  185 Cal. Rptr. 91 1, 914, 916 

(1982) (trial court had ordered conservator to place conservatee in hospital). LPS is equivocal 
regarding how the court should ascertain the least restrictive and most appropriate placement. 
Section 5354 states that the court mqv consider the report of the officer providing conservator- 
ship investigation. The court is apparently not required to consider the report. CAL. WELF. & 
INST. CODE 3 5354 (West Supp. 1983). M e n  the court considers the report. it must consider 
available placement alternatives. Id. at 0 5358(c). The court must deiermine the least restric- 
tive and most appropriate alternative placement after considering “all the evidence.” Id. 

129. Section 5358(a) reads in pertinent part: “When ordered by the court after the hearing 
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Depaftment 9SA takes the latter approach. 
Department 95‘4 has inccrporated into 3 standardized fcrm the 

powers and disabilities it might grant or impose in any particular 
conservatorship case. The court indicates which clauses in the 
form apply in a given case by checking the appropriate clauses. The 
court-order form includes language by which the commissioner ge- 
nerically orders appropriate placement: 

In determining the placement or residence of the conservatee, the 
conservator shall choose the least restrictive setting which is ap- 
propriate for the conservatee’s care and needs. Where possible, 
the conservator shall permit the conservatee to reside in a home or 
other residential setting if the conservatee so desires. If the con- 
servatee is not to be placed in his own home or the home of a 
relative, first priority shall be to placement in a suitable facility in 
California as close as possible to his home or the home of a 
relative. ‘32 

The court, thus, makes the conservator primarily responsible for 
choosing the particular placement. In stating the priorities a conser- 
vator should follow in determining placement, the form echoes the 
first sentence of section 5358(~) .”~  Section 5358(c) continues the 
statement of priorities, however, by defining “suitable facility,” a 
term used without definition in the court-order form. The second 
sentence of section 5358(c) states that “suitable facility means the 
least restrictive residential placement available and necessary to 
achieve the purposes of treatment.”134 Thus, the priority scheme be- 

required by this section, a conservator appointed pursuant to this chapter shall place his or her 
conservatee in the least restrictive alternative placement, as designated by the court.” CAL. 
WELF. & INST. CODE 8 5358(a) (West Supp. 1983). No reported case has construed this lan- 
guage. The California Supreme Court. in Conservatorship of Roulet, 574 P.2d 1245, 143 Cal. 
Rptr. 893 (1978) modyfed, 23 Cai. 3d 219, 152 Cal. Rptr. 425 (1979), interpreted the pre-1980 
formulation of section 5358(a) to mean that only the conservator could commit the con- 
servatee. but only if the court order authorized commitment. According to section 5002, the 
court may not commit a mentally disordered person. Section 5358(a) as amended, however. 
permits the court to “designate” where the conservator must place the comematee. 574 P.2d at 
1245, 143 Cal. Rptr. at 896. Quaere: If the court designates a facility where the conservator 
mwt place the conservatee, is this not, effectively, a judicial commitment? 

130. CAL. WELF. & INST. CODE 5 5358(a) (West SUpp. 1983). 
131. Order (Re)Appointing Conservator Pursuant to Lanterman-Petris-Short Act (stan- 

132. Zd. 
133. Section 5358(a) reads in part: “If  the conservatee is not to be placed in his or her own 

home or the home of a relative, first priority shall be to placement in a suitable facility as close 
as possible to his or her home or the home of a relative.” CAL. WELF. & INST. CODE 5 5358(c) 
(West Supp. 1983). 

dardized form) [hereinafter cited as Order]. 

134. Id. 
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v sins with the person’s ow11 home or that of a relative and progresses 
to the least restrictive available and necessary residential facility as 
close as possible to the Terson’s own home or  that of a relative. 

The court-order form continues this hierarchy by giving conser- 
vators indicated powers: 

4. To place the conservatee in a private residence, psychiat- 
ric or non-psychiatric residential care facility, board and care, 
skilled nursing facility or convalescent facility whereat con- 
servatee has free access into or out of the premises. 

5 .  To place the conservatee in a portion of a private, acute 
care psychiatric hospital, state or county hospital or hospital oper- 
ated by the Regents of the University of California or by the 
United States Government whereat the conservatee has free access 
into or out of such hospital. 

To place the conservatee in a medical or psychiatric nurs- 
ing facility, skilled nursing facility or convalescent facility whereat 
the conservatee does not have free access into or out of the prem- 
ises. Pending further order of the Court this power shall terminate 

7. To place the conservatee in that portion of a state of [sic] 
county hospital facility or a hospital operated by the Regents of 
the University of California or by the United States Government 
or of a private acute care psychiatric hospital, whereat the con- 
servatee does not have free access into or out of such hospital. 
Pending further order of the court, this power shall terminate 

The scheme progresses to unlocked facilities and then to locked fa- 
cilities. Conservators receive a handbook’36 which instructs them re- 
garding this hierarchy and their obligation to place conservatees in 
least restrictive settings. The handbook simplifies the priority 
scheme as stated in the standardized court-order by saying that, for 
guideline purposes, settings are more or  less restrictive in the follow- 
ing order (beginning with the least restrictive): 

6. 

135 

1. Living with farnily/friends or independent!y. 
2. Residential Care Facilities: (board and care, family care 

homes, halfway houses, transitional living centers, etc.). 
3. Unlocked Skilled Nursing Facilities and Convalescent 

Hospitals. 

135. Order, mpru note 131. Several attorneys who represent respondents at consemator- 
ship hearings have stated that this checklist formula does not always work; an individual, case- 
by-case approach is needed. 

CONSERVATORS (1981). 
136. LOS A N G E L E S  C O U N T Y  DEPARTMENT OF M E N T A L  HEALTH, A GUIDE FOR P R t V A T E  
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4. Lccked Skilled Xursin!; Facilities. I 

5 .  Acute Psyciuatnc Hospitais.‘” 
Despite these derails in. LPS, the court-order form, and the 

handbook, placement of conservaiees in alternatives less restrictive 
than acute psychiatric hospitals is often frustrated by the unavaila- 
bility of alternative resources. A Department 95A commissioner 
stated that most gravely disabled persons appearing in his court do 
not need hospitalization; however, finding less restrictive placement 
is difficult. He suggested that few skilled nursing facilities, either 
locked or unlocked, are appropriate for conservatees and that board 
and care facilities are the only viable and available alternative. 
Thus, for conservatees unable to live independently or with a friend 
or relative, a hospital may be the only option. 

The California Supreme Court said in Conservatorship of 
Roulef138 that even though common sense dictates that, if anything, 
gravely disabled persons should receive more procedural safeguards 
than imminently dangerous persons, LPS makes it easjer to commit 
gravely disabled persons. An LPS conservator can place a con- 
servatee in a locked facility.139 A conservator’s power to place a con- 
servatee in an acute psychiatric hospital is referred to in Los Angeles 
as “Power 7”, because of its designation in the standardized court- 
order f01-m.’~~ 

A conservator’s exercise of Power 7 can result in a drastic cur- 
tailment of the conservatee’s liberty. The California Supreme Court 
has said that LPS conservatorship provisions “assure in many cases 
an unbroken and indefinite period of state-sanctioned confinement. 
‘The theoretical maximum period of detention is / f e  as successive 
petitions may be filed. . . .”’141 A temporary conservator may re- 
quire the conservatee to be detained in a treatment facility for up to 
thirty days.142 If the temporary conservatee petitions for writ of 
habeas corpus, this detention may last up to six months, pending dis- 
position of the trial.’43 If a conservator is appointed and granted 

137. f d .  
138. 23 Cal. 3d 219, 590 P.2d I ,  152 Cal. Rptr. 425 (1979), mod%ying 574 P.2d 1245, 143 

Cal. Rptr. 893 (1978). 
139. See 5 Op. Cal. Att’y Gen. 50 (1975). This power derives from CAL. WELF. & INST. 

CODE 8 5358(a) (West Supp. 1983). 
140. See Order, mpru note 131. 
141. Conservatorship of Roulet, 23 Cal. 3d at 224, 590 P.2d at 3,  152 Cal. Rptr. at 427 

(citing fn re Gary W., 5 Cal. 3d 296, 300, 486 P.2d 1201. 1204, 96 Cal. Rptr. I ,  4 (1971)) 
(emphasis in original). 

142. CAL. WELF. & INST. CODE 3 5353 (West Supp. 1983). 
143. Id. at 03 5352.1, 5353. 
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Power 7 ,  the conservaiee may be paced in an institution for up to a 
year, excluding the temporary conservatorship period, IJ5 and then 
for additional one-year extensions. IJ6 A conservatee’s loss of per- 
sonal liberty through civil commitmenr may be “scarcely less total 
than that eiTected by confinement in a ~enitentiary.”’~’ 

If a conservatee’s initial placement following the conservator- 
ship hearing is in a less restrictive alternative, such as a board and 
care home or an unlocked skilled nursing facility, the conservator 
retains the powers to transfer the conservatee to a more restrictive 
facility or hospital. 14* The conservator must, however, have “rea- 
sonable cause to believe that his or her conservatee is in need of 
immediate more restrictive and he or she must give 
written notice, including the reason for the placement change, to the 
court and designated p e r s ~ n s . ” ~  Conservators in Los Angeles ac- 
complish this notice by completing a “Private Conservator’s Notifi- 
cation of Change of Placement” form and sending it to the Los 
Angeles County Department of Mental Health Patients’ Rights Ad- 
vocate within one week after the placement change. No similar re- 
quirements limit the conservator’s power to transfer his or her 
conservatee to a less restrictive placement. He or she may transfer 
the conservatee to a less restrictive alternative without another hear- 
ing and court appro~a1. l~’  

If a conservatee initially placed in a treatment facility no longer 
needs that facility’s care or treatment, the facility director may so 
notify the conservator, who must then find alternative p l a ~ e r n e n t . ’ ~ ~  
However, the LPS provision requiring alternative placement in this 
situation is open to criti~ism.’’~ The conservator has seven days to 
place the conservatee, but if “unusual conditions or circumstances” 
prevent alternative placement, the conservator has 30 days to place 
the conservatee; and if placement cannot be found within the 30 
days, then the conservator and facility director must determine the 

144. Id.  at $3 5361, 535S(a). 
145. Id. at 9 5561. 
146. fd. 
147. Roulef. 23 Cal. 3d at 224, 590 P.2d at 3, 152 Cal. Rptr. at 427-28. The court lists many 

libenies in addition to physical restraint that a conservatee may lose. Id.  at 226-29, 590 P.2d ai 
5-6, 152 Cal. Rpu.  at 429-30. 

148. See CAL. WELF. Sr INST. CODE 3 5358(d) (West Supp. 1983). 
149. Id. 
150. Id. 
151. Id. 
152. Id. at Q 5359. 
153. See Tieger Sr Kresser.slrprc note 122, at 1430-31 n.105. 
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“earliest practicable dare when such alternative placement may be 
obtained.”“’ Under rhs  provision. a conservatee couid potentially 
remain for an indefinite period in a facility more restrictive than jus- 
tified by his or her condition. This possibility is enhanced when al- 
ternative facilities are scarce. 

Although the LPS conservatorship provisions provide numerous 
opportunities for application of the least restrictive alternative doc- 
trine, they also provide opportunity for drastic curtailment of a re- 
spondent’s liberty. This latter possibility is enhanced if, as several 
interviewees and ’ have stated, grave disability is 
used as a “catchall” category for respondents who are no longer dan- 
gerous to self or others. One interviewer stated that suicidal persons 
are often called gravely disabled so that they may be held longer 
than the 14-day recertification period. Moreover, statistical evidence 
has supported the conclusion that the conservatorship device is often 
used to prolong hospitalization of nondangerous persons. 156 

VII. POSTCERTIFICATION OUTPATIENT TREATMENT 

A newly enacted LPS provision permits placing a person 
postcertified on the basis of dangerousness to others on outpatient 
status if certain conditions are satisfied.”’ In addition to authorizing 
outpatient status, the Legislature increased the maximum permissi- 
ble postcertification period from 90 to 180 days.ISR This period is 
r e n e ~ a b 1 e . l ~ ~  Although LPS requires a judicial hearing prior to 
postcertification and authorizes the court to determine the maximum 
duration of postcertification,’60 LPS leaves to the treatment facility 
director the decision of whether the respondent should be detained 
or released to outpatient status.’61 

LPS fails to explicitly require the director to release or detain a 
respondent in accordance with the least restrictive alternative doc- 

154. CAL. WELF. & INST. CODE § 5359 (West s u p .  1983). 
155. Warren. Involuntary Commiimmt for Menial Disorder: The .-lppliraiion of Calyornia S 

Lanterman-Perris-Shori Act,  11 LAW & SOC’Y 629, 645-47 (1977); Morris, Conservaiorship for 
fhe “Gravely Disabled? Cal/ornia’s Nonderlaraiion of iVonindependenre, 1 INT‘L J .  OF LAW Sr 

156. Morris,mpra note 156. at 405 (citing A. STONE, MENTAL HEALTH A N D  LAW: A S Y S -  

157. See CAL.  W E L F .  & INST. CODE 8 5305 (West Supp. 1983). 
158. See id. at 0 5300. 
159. Id. at 5 5304. 
160. Id. 
161. Id. at 0 5305. The court must approve outpatient status only if an interested party 

PSYCHlATRY 395, 407 (1978). . 

TEM IN TRANSITION 64 (1975)). 

-challenges the treatment director’s decision. fd. at 8 5305(2)(b). 
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trine. Only the respondent’s general right to treatment administered 
in the mamer least restrictive of personal would require 
the director to do so. The Legislature’s authorization of outpatient 
postcertification, however, provides new opportunity for application 
of the doctrine. 

This new provision has not at this writing been widely used in 
Los Angeles County. Postcertification has traditionally been unpop- 
ular in Los Angeles, primarily because practitioners generally be- 
lieve it is virtually impossible to prove, beyond a reasonable doubt, 
that someone is dangerous to others.163 Whether the availability of 
outpatient status will affect the frequency of postcertifications in Los 
Angeles is yet to be seen. 

The potential application of the lezst restrictive alternative doc- 
trine in the commitment of dangerous persons is consistent with 
practices in other jurisdictions. 164 An argument frequently asserted 
against application of the doctrine in civil commitment proceedings, 
however, is that a respondent’s participation and cooperation in a 
treatment program less restrictive than hospitalization cannot be en- 
~ u r e d . ’ ~ ~  The outpatient postcertification provisions combat this 
problem by providing methods to ensure compliance: outpatient su- 
pervision and revocation of outpatient status in specified circum- 
stances. The specifics of the’LPS scheme are out!ined briefly below. 

The conditions which must be satisfied before a treatment facil- 
ity director may place a respondent on outpatient status are that 
(1) “In the evaluation of the superintendent or professional person in 
charge of the licensed health facility, the person named in the peti- 
tion will no longer be a danger to the health and safety of others 
while on outpatient status and will benefit from outpatient status,”166 
and (2) “The county mental health director advises the court that the 
person named in the petition will benefit from outpatient status and 
identifies an appropriate program of supervision and treatment.’’l6’ 
After notice to the person’s attorney, the district attorney, the court, 
and the county mental health director, the outpatient treatment plan 
becomes effective within five judicial days unless one of these parties 

162. Zd. at 0 5325.1. 
163. Postcertification has also been infrequently used throughout California. ENKI RE- 

164. See e.g., I. KEILITZ & B.D. M c G u w ,  AN EVALUATION OF INVOLUNTARY CIVIL 

165. Zd. at 103. 

167. Zd. at 8 5305(a)(2). 

SEARCH ISSTITUTE, mpru note 122. at 154. 

COMMITMENT IN ~ ~ I L W A U K E E  COUNTY, 102-14 (1983). 

166. CAL. WELF. & INST. CODE 0 5305(a)( I )  (West SUpp. 1984). 
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requests 3 hea, l~lg.“~ Socn s hearing must be held wxhm nve judi- 
cial days oi’ xrual  notice.!59 

The county mental healih director or his or her designee is re- 
quired io supervisz persons on outpatient status and, if the person is 
piaced on outpatient SLailiS for at least three months, he or she must 
submit progress reports ever). 90 days to the court, the district attor- 
ney, the patient’s attorney, arid the health facility director, if appro- 
priate.’” A final report must be submitted at the conclusion of the 
180-day commitment,17’ 

Outpatient status may be revoked and the patient may be taken 
into emergency custody only in specified circumstances. Section 
5306.5 prescribes procedures for revocation of outpatient status if the 
outpatient treatment supervisor believes that the patient needs inpa- 
tient treatment or if the patient refuses to accept further outpatient 
treatment and supervision. 111 such a case, the county mental health 
director must submit to the superior court a written request for revo- 
~at i0n.I’~ The court must hold a hearing within 15 judicial days and, 
if it approves the request for revocation, must order the person con- 
fined in a treatment fa~i l i ty .”~  

Section 5307 prescribes similar procedures by which the district 
attorney may petition the court for revocation if the district attorney 
believes that the patient is a danger to the health and safety of others 
while on outpatient status. Upon the filing of a request for revoca- 
tion under either section 5306.5 or section 5307, the patient may be 
confined pending the court’s decision if the county mental health di- 
rector believes that “the person will now be a danger to self or to 
another while on outpatient status and that to delay hospitalization 
until the revocation hearing would impose a demonstrated danger of 
harm to the person or io another.””‘ A patient so detained has a 
right to review of the detention by habeas corpus.175 If the court 
approves confinement under either section 5306.5 or section 5307, 
then the patient may not later be released to outpatient status with- 
out court approval.176 

168. Zd. at 3 5305(b). 
169. Zd. 
170. Id.  at 8 5305(d). 
171. Id. 
172. Id. at 3 5306.5. 
173. Id. 
174. Zd. at § 5308. 
175. Zd. a1 $0 5308, 5275. 
176. Id. at 8 5308. 
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LPS posrcenification provisions provide a poienriai ior cirasic 
deprivations of libefiy similar to those permitted by the conservaror- 
ship provisions. Aithough a respondent may be placed on outpatient 
status, he or she might also be corifined for initial and successive 
postcertification periods. To :he extent that there is a shortage of 
pscyhiatric beds in Los Angeles County, however, facilities have lit- 
tle incentive to improperly detain respondents. 

CONCLUSION 

In the civil commitment practices in Los Angeles County, the 
mores arid do not always coincide with the Legislature’s 
vision as expressed in statute. The envisioned community residential 
treatment has not developed. The LPS conservatorship provisions 
have been used as a catchall for respondents not satisfying other 
commitment criteria.179 On the other hand, the preliminary screen- 
ing provided to all respondents has often surpassed statutory 
requirements. 180 Legislating and implementing procedures and poli- 
cies are separate processes that must not be viewed as one and the 
same.18‘ 

The statutory requirement of a community residential treatment 
system,’82 even if it is met, is no guarantee of less restrictive treat- 
ment and care. Agents of the mental health/judicial system respon- 
sible for effectuating the involuntary civil Commitment process must 
first be aware of existing less restrictive alternatives and then be able 
and willing to use them. Courts and their officers are generally unfa- 
miliar with community-based care and treatment programs and, un- 
fortunately, make little inquiry into the availability or suitability of 
such programs as alternatives to institutionalization. Mechanisms 
must be developed to enable law enforcement agencies, crisis inter- 
vention units, courts, and attorneys to identify and access such re- 
sources in order to serve the needs of persons facing involuntary civil 
commitment proceedings. Linkages must be established between the 
courts and community-based programs so that the former will be 
informed about and enabled to draw upon the services of the latter. 

The Legislature has failed to either define “least restrictive al- 

177. See mpru note l and accompanying text. 
178. See mpru note 7 2  and accompanying text. 
179. See m,oru note 156 and accompanying text. 
180. See apru text accompanying note 84. 
181. Shah, mpru note 3, at 255. 
182. CAL. WELF. & INST. CODE 5 5450 (West Supp. 1984). 
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temative”‘85 or to anicuiate what the doctrine’s specific a~plication 
in involuntary civil commltnient proceedings entails. Czfifornia ap- 
pellate co~ins  have sirnilarlj- given little practical guidance.’34 Al- 
though several courts throughout the country have addressed the 
problem of application. many disagree regarding the solution.1s5 
The divergent judicial approaches are similar, however, insofar as 
they appear to test “restrictiveness” by objective criteria-they view 
mental institutions as more restrictive than independent living pro- 
grams. They look at the physical characteristics of the treatment set- 
ting and decide that the less a setting looks like an institution, the 
less it infringes upon the liberty interests of mentally ill persons. In 
short, they measure restrictiveness by the number of locks on the 
doors. 

As a general rule, this objective approach is probably sufficient 
in most cases. This approach may fail, however, in the case-by-case 
analysis of restrictiveness because it overlooks subjective factors, 
such as the patient’s personal preferences and his or her familial sur- 
roundings and the larger social context. Although most people 
would consider a locked psychiatric hospital to be more restrictive 
than a community residence, a particular person involuntarily 
placed in a treatment setting may indeed prefer an institution. The 
courts should minimize infringement of the individual’s subjective 
freedom of choicz. Restrictiveness should be viewed not merely 
through the eye of the beholder, but also from the perspective of the 
individual whose freedom is impinged upon. 

To be effective, the least restrictive alternative doctrine must be 
translated into specific procedures and programs routinely applica- 
ble on a case-by-case basis. No simple formula exists that will give 
practical meaning to the doctrine. Because its application in invol- 

183. Only one of the seven mental health statutes studied by Institute staff defines “least 
restrictive environment.” See Appendix. See also Mo. REV. STAT. $ 630.006. I (17) (1980). 

184. The courts merely acknowledge or reiterate relevant statutory language. See e.g , lrr 
re Gandolfo. 136 Cal. App. 3d 205, 185 Cal. Rptr. 91 I(1982); Conservatorship of Davis, 124 
Cal. App. 3d 313, I77 Cal. Rptr. 369 (1981); Aden v. Younger, 57 Cal. App. 3d 662, 129 Cal. 
Rptr. (1976). 

185. E.g., Rone v .  Fireman, 473 F. Supp. 92, 125 (N.D. Ohio 1979) (treatment setting 
should not be overly restrictive on comparative basis); Eubanks v. Clarke, 434 F. Supp. 1022, 
1028 (E.D. Pa. 1977) (if state has facilities significantly differing in restrictiveness. it must 
choose the least restrictive consistent with treatment objectives); Gary W. v. Louisiana. 437 F. 
Supp. 1209. 1217 (E.D. La. 1976) (required consideration of respondent’s needs rather than 
automalic placement in institution); Davis Y .  Watkins. 384 F. Supp. 1196, 1203 (N.D. Ohio 
1974) (required “the minimum limitation of movement or activity”); Welsch v. Likens, 373 F. 
Supp. 487, 502 (D. M h .  1974) (required “good faith attempts” to place respondents in suita- 
ble, least restrictive settings). 
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uncary civii commitment proceeamgs lmpiicares severai proiessroaai 
disclpiines. however, gi;ing practical meaning to the doctrhe de- 
mands much collaborative though! and action. 
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The table that iippears on the next fiiur pages is designed to 
facilitate comparison of California statutory provisions for the appli- 
cation of the least restrictive alternative (LRA) doctrine with statu- 
tory provisions in the six other states @e. , Arizona, Illinois, Missouri, 
New York, Virginia, and Wisconsin) involved in the Institute study. 
Statutory citations are respectively: Arizona Revised Statutes Anno- 
tated; California Welfare and Institutions Code; Illinois Revised 
Statutes, Chapter 91 1/2, Missouri Revised Statutes; New York 
Mental Hygiene Law; Virginia Code; and Wisconsin Statutes Anno- 
tated. The table is not intended to be exhaustive and the citations 
given are generally only the primary ones. A blank area within the 
table does not necessarily mean that the state statute fails to address 
the area. It may mean that the least restrictive alternative doctrine is 
not apparent in the particular statutory provisions. For example, 
one statute may provide for periodic review of a commitment,per se. 
Another may provide for periodic review to determine if a less re- 
strictive placement would be proper. The latter would' be included 
in the table, the former would not. Alternatively, a blank area may 
mean that the arguably relevant statutory provision has been catego- 
rized under a different heading in the table. The substantive head- 
ings are not mutually exclusive and are necessarily general because 
of the diverse treatment of the doctrine among the states. While all 
seven states acknowledge the least restrictive alternative doctrine 
somewhere in their statutes, they vary considerably in the number 
and types of categories in which they provide for its application and 
in the explictness with which they articulate the doctrine. 
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Stat: Intent Det~cd System Criteria Screening 

ARIZONA - State-wide plan for Petition m u t  Prc-petition. 
community aiie5c aporopnate Outpatient 
residential or available alter- evaluation 
treatment u i  nntivcs. permitfed. 
chronically 36-533 36-JO1.23 
mcntaUy d. 36-522 
36-550.01 

CALIFORNIA Dcmstitutionaliza- - 
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500 I 
5450 
5600 

Continuum of mi- - 
dential alternatives 
to promote move- 
ment to LRA. 
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5450 
s459 
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Re-petition to 
determine if volun- 
tary treatment b 
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Outpatient 
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permitted. 
s202 

ILLINOIS - - Residential - - 
alternatives for 
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project to 
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622 - 625 
100-16.2 

MISSOURI Department of A reasonably Placement - Preliminary 
Mental Health available. program designed screening by 
goal to provide appropriate setting to maintain per- mental health 
LRA program. for necessary indi- wns in LRA coordinators. 
630.020.1 vidualized x r v i c u  within a contin- 632.300 

which maximize uum of service$. 
potential for nor- 630.605 
mal living activi- 630.615 
t in .  632.055 
630.005. I 
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and appropriate. may enter agree- titication. 
7.01 menu regarding 9.27 

admission 15.27 
proccdura. 
29.0s 

VIRGINIA - - See "Funding" Mull  be no L W .  Prmecning repfl . bclow. Investigation mwt of commumty 
establish that services b a r d  or 
L a  MC unsuita- CMHC must state 
ble. whether L h  are 
37.1-67.3 available. 

Preadmission 
examination 
required. 
37.1-67.3 
37.1-70 

WISCONSIN To w u r e  full - - In ~pecjfied cir- Prior to final hear- 
range of treatment cumtanm. penon ing. two examners 
while protecling may not bc must recommend 
LRAright. No detained or corn- appropriate level 
inpatient treatment mittcd it proteclion of treatment, 
U d c v  oulpatlent b available in the including LRA 
inappropriate. community. inpatient. if any. 
51.001 51.15 51.20 
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k i c a c  .-.unlssion 
?Ending Stacus m d  Coun Duties oi Paticnu' 

State iicannp hocedura Grccr Couoxl  .%&U 
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36-516 

CALIFORNIA - - 
~~~ 
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tigate aU alterna- 

5354 
5358 

t1VC.S 
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rqucst idorma1 or 
voluntary 
admission. 
Developmenrally 
disabled 
respondent may 
r q u u t  
administrative 
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untary prcferrcd IO of patient to rela- 
involuntary. tive or cornmittre. 
loformal preferred 9.3 I 
to voluntary. 
9.2 I 
9.13 

VIRGINIA Judge may release Relimioar) Must order outpa- - 
mentally ill perron hearing required to tient treatmcnL 
on own rmgni- determine if volun- day treatment. etc. 
Lance or bond if rary status is if oewsary and 
no imminent dan- appropriate. appropriate. 
ger. 37.1-67.2 37.1-67.3 
37.1-67, I 

Patients have right 
to LRA. 
37.1-84. I 

WISCONSIN Coun may relcaw If voluntar). Must order outpa- - 
or conditionally patient fails to ticot treatment if 
release person apply in writing appropriate. 
p d i n g  probable for admission, 51.20 
cause and h a 1  physician must 
hearings. advise of LRA 
51.20 nght and coun 

must appoint 
guardian ad litem. 
51.10 

Patienu have right 
to LRA. 
51.61 
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ARIZONA - LRA preferred in No swusion. Medical director - 
guardtanshin of mechanical or may order outpa- 
gravely disaoled. phdrmawi0p:cai tient treatment fol- 
36-547 04 rcstrmx unless lowing wun- 

emergency ordered inpatient 
36-513 treatment 

36-540 01 
~~ 

CALIFORNIA - Must bc adminis- No psychosurgery Posiccnification System established 
outpatient to reduce rccidi- tered in manner or 

least restrictive of electroconvulsive treatment vism and further 
pcrsonal titcny. therapy unless is pernuttcd. the u x  of altcma- 
5325.1 LRA. No UMCC. 5305 lives. 

wary  or eawsivc 5675 
restraint, isolation. 5677 
etc. 
5325.1 
5326.6 
5326.7 

~ 

ILLINOIS - No restraint or Facility director - 
seclusion unless may conditionally 
therapeutic. No discharge with 
electroconvulsive provision for afler- 
therapy or psycho- arc .  
surgery without 4-702 
COOYEt. 100-16 
2-108. 2-I10 

~ 

MISSOURI - Right to rcfux Facility director - 
electroconvulsive may conditionally 
therapy can be 
overridden only by tient care. 
hearing 632.385.2 
esrabtishing that 
no LRA exuts. 
630. I 30. I 
630.130.3 

release to outpa- 

NEWYORK - Rntrsint ooly if Facility director - 
LRAs insufficient. may wilditionally 
33.04 release if inpatient 

care 15 not 
required but abso- 
lute discharge is 
inappropnate. 
29.15 

VIRGINIA Limits on c0un.s See "Patient's No unnecessary State hospital - 
power suggest Rights" above. phjsical restraints director may place 

or isolation. spccihed patienu 
37.1-84.1 in private homes. 

influence of LRA 
doclrine. 
37.1-134.2 nursing homes. or 

other facilities. 
37.1-121 ~ 

3'1.1-123 

WlSCONSiN - lnvoluntsry No physical Trander to LRA - 
treatment must bc restraint. isolation. may hc condi- 
in least restrictive or nonconscnsual tional. See 
maimer. psychosurgery "Mental Health 
Community board without caux. Treatmen:" above. 
may transfer per-  51.61 51.35 
wn if consistent 
with LRA doc- 
wine. 
5120 
51.22 
51.35 
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Devc!opmcntaI Senior 
?:nodic Disabuity ,::ucn r' 

State Review Ctwnsrge F9mding Se;vtces SCNlCCS 

ARIZONA Must state whether .Medical Diiuior - 
iitcmairvcs zust rnange 
available. U approunite 
rcleue. must ri:eruattvc 
Arrange alternative piacemcrt fix 
placcment. gravely d k b l e d  
36-543 persons. 

36-541 .O I 

Goal to provide - 
mtcimaliy 
strunured set t ing.  
No z,uardianhp 
or mnwrvntorship 
except to extent 
ncalsary. 
36-560 
36-564 

CALIFORNIA - Funding priority Goal is community Encourages 
rhcme  encourages treatment. Group development of 
usc of LRhr. home is residcntinl alternatives and 
5704 use for zoning pur- prevention of 

poSCS. U M C C C U a r y  

5120 institutionsliration 
51 I6 9002 

931 I 

ILLINOIS - Administrative - 
admission: 
examiner mus! rec- 
ommend LRA. 
On judicial review 
c ~ u n  may order 
LRA. See "Com- 
munity Treatment" 
below. 
4-300 
4-301 
4-308 

MISSOURI - Facility director - - - 
must r e l a x  to 
LRA if in patient's 
best interests. 
632.385.1 

NEWYORK - . -  - See "Preliminary - 
Screening" above. 

VIRGINIA - Not limited to Matching granu Lack of LR45 is - 
fully-recovered authorircd for prerequisite to 
patients. development of judge ccnifying 
37.1-98 comprehensive mentally retarded 

community person's eligibility 
wrvicu. for admission. 
37.1-194 

WISCONSIN To determine if - - - - 
unnsfer to LRA 
appropriate. 
5 1.20 

58 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



1 
1 
I 
1 
I 
1 
I 
I 
I 
I 
1 
I 
1 
I 
I 
I 
I 
I 
1 

THE KANSAS CITY REPORT* 

* This r e p o r t  will be p u b l i s h e d ,  s u b j e c t  t o  revisions, i n  the annual 
Health Law Symposium o f  the  S a i n t  Louis University Law Journal.  
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LEAST ZEST2ICTIYE XEATMENT CF INVOLUNTARY PATIENTS: 

T?ANSLAT?NG CONCEPTS INTO ? R A C X C E *  

I 
I WTRO D U C? I ON 

Over the l a s t  twenty years,  two related concepts, the " l eas t  

r e s t r i c t ive  a1 ternative" doctrine and "deinsti tutional i z a t i o n , "  have been 

increasingly applied t o  address the problems and abuses of 

inst i tut ional ized mentally disabled persons. 

r e s t r i c t ive  al ternat ive" doctrine, was b u i l t  upon the legal principle of 

The f i r s t ,  the " l eas t  

' ' least  drastic means," w h i c h  has a rich and varied history i n  legal cases 

outside the mental health f ie1 d. * Adherence t o  the "1 eas t  r e s t r i c i i  ve 

a l ternat ive" doctrine i n  the mental health area means tha t  treatment and 

care a re  no more harsh, hazardous, intrusive,  o r  r e s t r i c t ive  t h a n  

necessary t o  achieve legit imate therapeutic aims and t o  protect  the 

pat ient  or others from physical harm. 3 

The doctrine was f i r s t  applied i n  mental health l i t i g a t i o n  i n  

1966 i n  Lake v. C a m e r ~ n , ~  a case i n  w h i c h  the appellant, a sixty-year 

ol d woman involuntarily commi t t ed  t o  S t ,  E l  izabeths Hospital , argued tha t  

she should be t reated i n  a se t t ing  l e s s  r e s t r i c t ive  t h a n  to ta l  

confinement. Chief Judge David Bazelons w r i t i n g  fo r  the majority of the 

United States  Court o f  Appeals fo r  the Dis t r ic t  of Columbia, held t h a t  

"[dleprivations of l i be r ty  solely because of dangers t o  the i l l  persons 

*The project upon which this a r t i c l e  i s  based was made possible by a 
grant from the Victor E. Speas Founda t ion  of Kansas City, Missouri and a 
g r a n t  from the United States  Department o f  Health and  Human Services (No. 
9OAJ1001). See inf ra  note 19. Po in t s  of view and o p i n i o n s  expressed a re  
those of t h e x t E a n d  do not necessarily represent the of f ic ia l  
pol ic ies  of the funding agencies or  the National Center for  State  
Courts. T h i s  a r t i c l e  i s  a d r a f t .  I t  i s  not t o  be quoted o r  c i t ed  
w i t h o u t  permission o f  the authors. Ins t i tu te  on Mental Disabili ty and 
the Law, National Center f o r  State  Courts, 300 Newport Avenue, 
Will i amshurg, Virginia 231 85. 
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G s a  
ana protection. ' I "  

7 s t a t ?  aurrs  iiave recognized tit;? doctrine in mental heal ti7 

1 i t i  gat i  3 n .  A7 1 s t a t e s  excep t  A ?  abama, 7 4 j  ssi ssi p p i  , and Oregon have 

enacted s t a t u t e s  which require t h a t  mental health care  and treatment 

provided be the l e a s t  r e s t r i c t i v e  a1 te rna t ive  avai lable  t o  achieve 

1 egi t imate purposes. 

Since the Lake '1.  Caneron decision, b o t h  federal 

a 

The second concept, "deinstitutionalization," i s  a 

soc iopol i t ica l  cmcept  t h a t  grew o u t  of increasing public and 

professional dismay w i t h  the i n s t i t u t i o n a l i z a t i o n  o f  mentally disabled 

persons. Simply s t a t ed ,  de ins t i tu t iona l  iza t ion  means removing pa t i en t s  

from hospi ta l s  and placing them i n  a l t e rna t ive  care  se t t ings . '  The 

U.S. General Accounting Office ( G A O )  report i n  1977 defined 

dei nsti tut ional  i za t i  on  a s  

the process of ( 1 )  preventing b o t h  unnecessary 
admissim t o  and retent ion in i n s t i t u t i o n s ;  (2 )  
f i n d i n g  and devel o p i n g  appropri a t e  a1 t e r n a t i  ves i n the  
community f o r  hous ing ,  treatment, t r a in ing ,  education, 
and r ehab i l i t a t ion  of the mentally disabled who do not 
need t o  be i n  i n s t i t u t i o n s ,  and ( 3 )  improving 
conditions,  care ,  and treatment fo r  those who need 
ins t i t u t iona l  care.  This approach i s  based on the 
pr inc ip le  t h a t  mental l y  di sabl ed persons a re  e n t i  t l  ed 
t o  l i v e  i n  the least  r e s t r i c t i v e  environment necessary 
and lead t h e i r  l i v e s  a s  normally and independently a s  
they can.1° 

The 1963 Community Mental Health Centers Act increased suppor t  a t  the 

s t a t e  and federal  level f o r  community-based care  and helped make 

de ins t i  tut ional  iza t ion  a national pol icy. 11 

These two concepts, one emerging from l a w ,  the  other  from social  

policy,  have increasingly been joined in  expressions o f  public policy and 

l e g i s l a t i v e  intent . '*  Since the so-called right-to-treatixent lawsuits 
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hab i l i t a t ive  idea ls  of  de ins t i tu t iona i  i'zation and the l e a s t  r e s t r i c t i v e  

i nsti + u t i  onal i z'i?r, 9ersons have Qsed The 

a l t e rna t ive ,  suppianting t h 2  use of sucPi l i t i g a t i o n  t o  improve the 

conditions o f  i n s t i t u t iona l  care. 1 3  

The t rans la t ion  of these concepts i n t o  re levant ,  e f f ec t ive  

programs and procedures has, however, faced d i f f i c u l t i e s .  As Saleem A. 

Shah, then the head of the Center fo r  Studies of Crime and Delinquency, 

National I n s t i t u t e  of Mental Health, has wr i t ten ,  "while the doctrine 

prescribing use of the ' l e a s t  r e s t r i c t i v e  a l t e rna t ive '  has f a i r l y  c l ea r  

meaning i n  reference t o  ce r t a in  legal and const i tut ional  values 

concerning infringement of personal freedom and 1 i berty,  the notion does 

not trans1 a t e  readi ly  i n t o  mental health procedures and programs. 

One d i f f i cu l ty  l i e s  i n  the f a c t  t h a t  the  meaning o f  - any ''open concept" o r  

''concepts w i t h  open texture"  can never be "fu l ly  reduced t o  a s e t  of 

concrete operations and observational terms 

I l l  4 

Ill 5 

Whether the t rans la t ion  of concepts i n t o  pract ice  i n  mental 

health law i s  more problematic than t rans la t ion  i n  other areas  of law i s ,  

of course, arguable. However, several commentators have found the ''gap 

problem"16 in mental health law, especial ly  the involuntary c i v i l  

commitment processs par t icu lar ly  vexing. 17 

Other d i f f i c u l t i e s  i n  t rans la t ing  legal and social  concepts in to  

real i t y  are  the unavailabil i t y  of resources, the ba r r i e r s  of formidable 

s t a t e  and federal bureaucracies, and the sheer s i ze  and complexity o f  the 

cooperative e f f o r t  required.17a As Shah has observed, " i t  i s  one thing 

t o  l e g i s l a t e  or jud ic i a l ly  mandate legal and other policy changes; i t  i s  

qui te  another matter t o  secure t h e i r  actual implementation." T h u s ,  as 
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certainly a re ,  these acconpiisnments must n o t  be confused wirh the enG 

resu l t  { v j z . ,  :he ' l a w  i n  o r s c t i c e ' ) .  18 

T h i s  a r t i c l e  t races  one j u r i sd i c t ion ' s  d i f f i c u l t i e s  i n  

t ranslat ing the " leas t  r e s t r i c t ive  a1 ternative" doctrine in to  equitable,  

e f fec t ive ,  and e f f i c i en t  procedures for  the involuntary c iv i l  commitment 

of mentally disabled persons. 

a r t i c l e  survey the attempt of the Kansas Ci%y, Missouri mental health-law 

community ( i . e .  - , judges, attorneys, mental health professionals, law 

enforcement personnel , and social service providers) t o  apply the 

doctrine, as prescribed by s t a t e  law, t o  the various procedures and 

practices of the involuntary c iv i l  commitment process. To provide a 

framework for subsequent sections of t h i s  a r t i c l e ,  the f i rs t  section 

provides a brief overview o f  Missouri ' s statutory provi si ons fo r  

i nvol untary c i  v i  1 commi tment. 

19 The succeeding sections of t h i s  

OVERVIEW OF THE INVOLUNTARY CIVIL COMMITMENT PROCESS IN MISSOURI 

In  Missouri, a respondent4' can be involuntarily detained for  

four sequential detention periods ( four  days, 21 days, 90 days, and 

one-year) , predicated upon judicial  reviews, with continued one-year 

detentions i f  he or she i s  suffering from a mental disorder5' and, as  a 

r e su l t  of tha t  disorder, presents a likelihood of  serious physical 

harm50a t o  himself or t o  others. 

of the s ta tutory provisions for  involuntary c iv i l  commitment in 

Nissouri. 

Figure 7 presents a schematic summary 

I t  i s  impor t an t  t o  emphasize t h a t  the summary provided in Figure 

1 and the t ex t  t h a t  fol lows describe the mechanics of the commitment 
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Evaluation and 
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(632.305.(31) 
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Treatsent  I (532 .305  ( I ) )  

* I  
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Application f o r  
Involuntary 
Detention f o r  
Evaluation and 
Treatment 

632.385; 632.390) 

Admission 
(632.105) 

I 
I 
1 

P e t i t i o n  f o r  
21-Day Involuntary 
Detention and 
Treatment (632.330; 

90-Day Involuntary 
Treatment 
(632.350 (5)) 

One-Yr. Detention 
and Treatment 

(632.355) 

FIGURE 1 
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OF MISSOURI .STATUTORY 

PROVISIONS FOR 
INVOLUNTARY C I V I L  CO3PlITPENT 

Treatment 
(632.355 ( 3 ) )  
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i s  imminent, tne mental heillch ccordinator may request t h a t  a peace 

of f icer  take the respondent i n t o  custody and transport h i m  t o  a mental 

heal t h  faci 7 i ty A1 terrrati w l y  , i n  mergency cases n o t  i nvol v i  ng tbe 55 

prior intervention o f  a mental health coordinator, a respondent may 

present himself, or be presented by others, t o  a mental health f a c i l i t y .  

I f  the head of the f a c i l i t y  believes t h a t  the respondent i s  mentally 

disordered and serious physical harm is imminently l ike ly  unless the 

respondent i s  admitted, a public mental health f a c i l i t y  shall and a 

private mental health f a c i l i t y  - may a d m i t  the respondent for  evaluation 

and treatment for  a period n o t  t o  exceed 96 hours.56 Based on her own 

personal observations or investigations, a licensed physician, a mental 

health professional, or a nurse of the f a c i l i t y  may involuntarily detain 

the respondent and complete an application for  detention for  evaluation 

and treatment or care n o t  t o  exceed 96 hours. 57 

In non-emergency cases, a written application f i l ed  by any adult 

person must always precede the actual involuntary detention of a 

respondent. Upon receipt of a valid application fo r  involuntary 

treatment and care, the court makes a determination on an ex parte basis 

whether there i s  probable cause t o  believe t h a t  the respondents meets 

involuntary detention c r i t e r i a  and should be transported t o  the mental 

health f a c i l i t y  fo r  evaluation treatment for  a period n o t  t o  exceed 96 

hours. 58 

t o  a mental health f a c i l i t y ,  o r  i s  b r o u g h t  there by a peace of f icer  or 

- 
In emergency s i tuat ions,  when a respondent presents himself 

mental health coordinator, an application for i n i t i a l  detention must, 

nevertheless, be f i l ed  w i t h  the court, even t h o u g h  a respondent’s 

involuntary detention may have preceded the f i l i n g  o f  a formal 
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59 a p p l  ication. A t  thi s j ~ n c t ~ r e ,  the non-emergency and enlergency 

routes TO invoiuntary c iv i i  comm-itqent merge. 

Whenever "Le i n i t i a l  involuntary tietention and mental health 

eval uation of  a respondent has been authorized on a non-emergency basis,  

public mental health f a c i l i t i e s  -- shall and private mental h e a l t h  

f a c i l i t i e s  may admit a respondent on a provisional basis.60 W i t h i n  

three hours of the respondent's arrival a t  the mental health f a c i l i t y ,  he 

shall  be "seen" by a mental health professional and  be given notice of 

his r igh ts ,  including the r i g h t  t o  be represented by counsel. 60a He 

must be examined by a licensed physician w i t h i n  eighteen hours a f t e r  

arr ival  a t  the mental health f a c i l i t y .  'Ob Within 96 hours a f t e r  the 

respondent's arr ival  a t  the mental health f a c i l i t y ,  a mental health 

coordinator must meet w i t h  the respondent and explain his  legal r ights  

during involuntary detention. 6oc The respondent must be released from 

the mental health f a c i l i t y  w i t h i n  96 hours, unless the head of the mental 

health fac i l  i t y  o r  the mental health coordinator f i l e s  a pet i t ion 

requesting tha t  the respondent be hospitalized under involuntarily 
61 

W i t h i n  two judicial  days a f t e r  the f i l i n g  of  a peti tfon fo r  

commitment c r i t e r i a  for  an additional period n o t  to'exceed 21 days. 

21 -day involuntary detention and treatment, a fu l l  evidentiary hearing 

must be held. 

customary 1 egal safeguards i n  ci v i 1  commi tnent proceedings , i ncl u d i  ng 

representation by council. A t  the conclusion o f  the hearing, i f  the 

court finds c lear  and convincing evidence tha t  the respondent i s  a f i t  

subject for  involuntary c iv i l  commitment, i t  shall order t ha t  the 

respondent be detained for  i nvol untary treatment i n the 1 ea s t  r e s t r i c t1  ve 

environment for  not more t h a n  21 days. 

A t  this hearing, the respondent i s  accorded a l l  the 
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Before T h e  21 -day detention and treatment period expi res,  the 

court may order ",e respondent t o  be involuntarily t reated f o r  an 

additional pericd of 90 days,64 and before the expiration o f  the 90 

days, for  an additional period o f  time n o t  t o  exceed one year. 

Additional treatment periods may be ordered i f :  (1  ) the respondent i s  

mentally i l l  and continues t o  present a likelihood o f  serious physical 

harm t o  se l f  or others; ( 2 )  a pet i t ion for  additional involuntary 

detention and treatment i s  f i l e d  with the court; and ( 3 )  the court ,  a f t e r  

an evidentiary hearing, orders the respondent detained and involuntarily 

t reated fo r  the additional period. 

respondent who i s  committed t o  a mental health f a c i l i t y  for  a one-year 

period must be examined and evaluated t o  determine i f  he continues t o  

meet the c r i t e r i a  for  involiintary c iv i l  commitment. 

examination report and the respondent's individualized treatment p l a n  

prepared by the mental health f a c i l i t y ,  the court may order a hearing t o  

determine the need for  continued involuntary hospital ization. 

65 

A t  l e a s t  twice every year,  each 

Upon review of the 

66 

Involuntary in-patient care and treatment may be ended by 

several procedures: (1) o u t r i g h t  discharge from the mental health 

f a c i l i t y  prior t o  the expiration of the treatment period authorized by 

s t a tu t e  i f ,  i n  the opinion of the mental health f a c i l i t y  s t a f f ,  the 

respondent no longer meets s t a t u t o r y  commi tment c r i  t e r i a ;67  (2 )  

conversion from involuntary detention t o  voluntary hospital admission 

s ta tus;68 (3) conditional out-patient care i n  the l e a s t  r e s t r i c t ive  

envi ronment determined by the mental health faci l  i t y  re1 easing the 

r e ~ p o n d e n t ; ~ '  ( 4  1 discharge once the s ta tu tor i ly  prescribed durational 

l imits  of involuntary treatment have been reached. 6 9a 
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jtazuTo;-j prcyi s j o n s  - 
W i t h  ~ k e  passage of   he "Gmnibus blental Health B i l ? "  (House 8 i i l  

- ,? 
' b  No. 1724)  in i 588, M i s s o u r i  Is 2 0 t h  General Assembly codified 

Missouri's mental health law and gave legal s ta tus  to  the goals and 
0 

duties of the various d i v i s i o n s  of the Missouri Department of Mental 

Health. 

Mental Health70a and i t ' s  d i v i s i o n  o f  Comprehensive Psychiatric 

Services71 established the pol ic ies ,  rules ,  and procedures fo r  

The law pertaining t o  the administration of the Department of 

p r o v i d i n g  services to  mentally disordered individuals in the l e a s t  

restrictive environment. The s ta tutory basis fo r  the application of the 

l e a s t  r e s t r i c t ive  a1 ternat ive doctrine l i e s  i n  the prescribed goal of 

Missouri ' s Department of Mental Health. 

The department shall seek t o  ... [mlaintain and 
enhance intel lectual  , interpersonal and functional 
s k i l l s  of individuals affected by mental disorders,  
developmental d i  sabi 1 i t i e s ,  or a1 coho1 or d r u g  abuse 
by operating, f u n d i n g  and l icensing modern treatment 

r e s t r i c t ive  environment possible. 72 

A " l e a s t  r e s t r i c t ive  environment'' has been given the following 

I and habi l i ta t ion programs provided i n  the l e a s t  

meani ng : 

[ A  l e a s t  r e s t r i c t ive  environment i s  a ]  reasonably available 
se t t ing  where care,  treatment, habi l i ta t ion or 
rehabi l i ta t ion i s  par t icular ly  suited t o  the level and 
quality o f  services necessary t o  implement a person's 
individual i zed treatment, habil i t a t i  on or rehabi 1 i t a t i o n  
plan and t o  enable the person t o  maximize his functioning 
potential t o  par t ic ipa te  as f reely as feasible i n  normal 
1 i v i n g  a c t i v i t i e s ,  given due consideration t o  potential 
harmful a f fec ts  on a person. For some mentally disordered 
or mentally retarded persons, the l e a s t  r e s t r i c t i v e  
environment Day be a f a c i l i t y  operated by the 
department. 73 
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I A number o f  s ta tu ixr i  7y prescribed rights ana entitlements 

accorded t o  a l l  voluntary and involuntary pat ients  under the jur isdict ion 

of the Department of Mental 3ealth implicit ly or expl ic i t ly  give 

expression t o  the l ea s t  rgs t r ic t ive  a1 ternatfve doctrine. 

resident,  or c l i e n t  has an absolute right t o  be "evaluated, treated or 

habi l i ta ted i n  the l ea s t  r e s t r i c t ive  e n ~ i r o n m e n t . " ~ ~  Unless 

inconsistent w i t h  a person's treatment plan, each person admitted t o  a 

residential  f a c i l i t y  or day program operated, funded or licensed by the 

Department of Mental Health has the fallowing rights: 

clothes,  t o  keep and use personal possessions, t o  communicate w i t h  other 

Each pat ient ,  ' 

t o  wear his  own 

individuals inside and outside the f a c i l i t y ,  t o  receive visitors, t o  have 

access t o  his own mental and medical records, and to  have opportunities 

for  physical exercise and outdoor recreation. 76 

A pat ient ,  resident, or c l i en t  nay not be deprived o f  certain 

Among these are the rights t o  safe and sanitary housing, t o  rights. 

refuse t o  par t ic ipate  i n  non-therapeutic l abor ,  t o  attend or n o t  t o  

a t t e n d  re1 igious servic'es, t o  receive prompt  eval uation and care, not t o  

be the subject of experimental research, t o  have access t o  consultation 

w i t h  a private physician a t  his own expense, n o t  t o  be subjected t o  any 

hazardous treatment or surgical procedures, t o  a nourishing, we1 1 

balanced and varied d i e t ,  and t o  be free  from verbal and physical 

abuse. 77 

One statutory ent i  t l  enent specifical ly  expresses the 1 eas t  

r e s t r i c t ive  a1 ternative doctrine. Specifically,  every voluntary and 

involuntary patient has the r i g h t  t o  refuse electroconvulsive 

therapy.78 S t r i c t  due process requirements must be adhered t o  before 
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ei ectroconvui s i v e  :herapy may be admi n i  stered t o  a respondenz 

involuntari'ly. The theragy nay be administered on an involunrary basis 

only a f t e r  a f u l l  evidentiary heiiring where the pat ient  i s  represented by 

counsel and the s t a t e  shows t h a t  the electroconvulsive therapy i s  

necessary under the following c r i t e r i a :  

( 1 )  there i s  a strong likelihood tha t  the therapy 
will s ignif icant ly  improve or cure the pa t i en t ' s  
mental disorder for  a substantial period of time 
w i t h o u t  causing h i m  any serious functional harm; and 
( 2 )  there i s  no l e s s  dras t ic  a l ternat ive form of 
therapy which could lead o substantial improvement i n  the pa t i en t ' s  condition. 78 

Caswell Consent Decree 

Legislative provisions for  the application of the l e a s t  

r e s t r i c t ive  a1 ternat ive doctrine i n  involuntary c iv i l  commi tment 

proceedings were given extensive interpretat ion i n  the recent consent 

decree i n  Caswell v. Secretary of Health and Human Services. 8o This 

comprehensive consent decree se t t l ed  a c lass  act ion suit  t o  obtain mental 

health care and treatment i n  the l ea s t  r e s t r i c t ive  environment fo r  

mentally i l l  and mentally retarded persons residing a t  the S t .  Joseph 

State  Hospital, a large s t a t e  mental i n s t i t u t i o n  i n  Missouri. The action 

0 challenged the Missouri Department o f  Mental Health' s f a i lu re  t o  "fund, 

create  and monitor  appropriate, l e s s  r e s t r i c t ive  environments for  those 

p l a i n t i f f s  i n  need of community se t t ings  i n  violation o f  federal and 

s t a t e  law as well as p l a i n t i f f ' s  c iv i l  rights. 'I8' The f ive p l a i n t i f f s  

named i n  Caswell were a l l  involuntary pat ients  confined a t  S t .  Joseph 

Hospital fo r  periods ranging from seven t o  eighteen years. While the 

s t a t e  defendants denied any wrongdoing, they agreed " w i t h  the concept 

t ha t  mental pat ients  should be treated and cared for  i n  the l e a s t  
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I 

r e s t r i c t ive  facif i t i e s  and set t ings a y r o p r i a t e  t o  the individual needs 

of each p a t i e n t .  Significantly,  the Caswell consent decree 

acknowledged the 1 imi ted fS nanci a1 resources avai 1 ab1 e t o  the s t a t e  

defendants and t h e i r  inabi l i ty  " t o  spend money which i s  neither available 

nor appropriated for  the specific purposes s e t  for th"  i n  the decree. 

# I  8 2 

83 

The decree provides for  a plan t o  improve available mental 

heal t h  services based upon the fol 1 owi ng fundamental pri ncipl es : 

( 1 )  mental health care and treatment should be based 
upon an individual 's  specific needs and his or her 
specif ic  ''level of psychosocial functioning, and 
should be provided i n  the l e a s t  r e s t r i c t ive  
environment" ; 

( 2 )  i n  accordance w i t h  "normalization" principles,  
mental health services should be designed t o  maximize 
the development of social a b i l i t i e s  t ha t  ''are as close 
t o  community noms as possible"; 

( 3 )  whenever possible, patient should  be placed in 
the "most home-1 i ke faci 1 i t y  possi bl e";  

( 4 )  community support services should be expanded to  
al low former residents of in-patient f a c i l i t i e s  t o  
" l ive  as normally as possible i n  the community"; 

(5)  a "transit ional l iving program'' should be 
maintained for  the purpose of the resettlement of 
patients into "normal residential  situations" tha t  
provide access t o  community support services ; and 

( 6 )  "long-term or chronic mentally i l l  patients a l s o  
have a r i g h t  t o  h i g h  quality treatment and 
rehabi l i ta t ion in the l ea s t  r e s t r i c t ive  
envi ronment. $184 

PRE-COMMITMENT S C R E E N I N G  AND EVALUATION 

Formal, r e s t r i c t ive  civi  1 commi tment proceedings general ly  

follow rather than precede the attempts t o  place a respondent i n t o  l e s s  

r e s t r i c t ive  treatment and care sett ings.  Typically, only when l e s s  85 
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r e s t r i c t ive  riieasur~s (e .g . ,  cmi i ig  w i t n  zhe s i t u a t i o n  or cot insei ing the 

perron t o  seek Dmiessioml help on a voltintzry aas i s ;  f a i l  and when 

someone who comes i n t o  contact w . i t h  a mentally disordered person f e z i s  

t ha t  more dras t ic  measures are required wi l l  the involuntary c iv i l  

commitment process be formally in i t i a t ed .  

The Missouri s ta tutory provisions for  emergency and 

non-emergency detention86 do n o t  expl i c i t l y  require the person or 

agency i n i t i a t i n g  commitment proceedings t o  consider the l e a s t  

r e s t r i c t ive  a1 ternative.  However, several statutory provisions fo r  

preliminary screening and investigation strongly imply tha t  the l e a s t  

restrictive a1 ternat ive doctrine should be app l  iedo86a Most important 

among these i s  the p rov i s ion  for  "mental health coordinators" who are 

required to  perform preliminary screening of involuntary c iv i l  commitment 
87 cases. 

Only a smal 1 minority of respondents penetrate the i nvol untary 

ci  v i  1 commitment system beyond short-term detention and receive a 

judicial  hearing.88 Therefore, occurences pr ior  t o  an evidentiary 

hearing may have more bearing on the equity, effectiveness,  and 

efficiency o f  a commitment system, and on the publ ic ' s  sa t i s fac t ion  w i t h  

,/ 

the system, than the events i n  the other stages o f  the commitment 

process. 

screening procedure, w i t h  early diversion of cases appear t o  protect  both 

Systems tha t  provide f o r  a prompt,  re l iab le ,  and  thorough 

the l i be r ty  in t e re s t  of  respondents and the pocketbooks of 

taxpayers.89 However, i n  most ju r i sd ic t ions ,  practices d u r i n g  the 

i n i t i a l  stages o f  the commitment process evolved in the absence o f  

rigorous scrutiny by the judiciary and mental health professionals. 90 
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The i n i t i a l  decisions regarding a respondent's entry i n t o  the 

mental h e a l t h  system entai l  much more than determining whether -che legal 

and psychosoci a1 cr i  t e r i  a for i nvol untary ci v i  1 commi tment have been 

met. Sound decisions are based on considerations of the mental health 

delivery system i n  a particular locale,  the conditions of  accessible 

mental health f a c i l i t i e s ,  the ava i lab i l i ty  of l e s s  r e s t r i c t ive  

a1 ternatives for  particular classes of  respondents (e.g. - , those harmless 

to  others) ,  and the budgetary constraints on the specif ic  u n i t  of the 

mental health system l ike ly  to  be involved. 

an understanding o f  the l inks between the courts, l a w  enforcement 

agencies, social service agencies, and the units of the mental health 

system tha t  r e su l t  i n  cooperative s t ra tegies .  

. 

Such decisions also involve 

91 

Apparently recognizing the importance of the prehearing aspects 

of commi tment proceedings, the Hissouri legi s1 ature provided t h a t  mental 

health coordinators serving designated regions or f a c i l i t i e s  perform 

mental health screenings and evaluations and investigate individual s 

referred t o  them as candidates for  i nvol untary ci  v i  1 commitment. 

Mental health coordinators must be mental health professionals ( i . e .  - , 
p syc h i a t  r i s t s , re s i dents i n p sy c h i a t  ry , p sy c h o 1 o g i s t s , p sy c h i a t  r i c 

92 

nurses, or psychiatric social wcrrkers) who have "knowledge of the laws 

relat ing to  hospital admission and c iv i l  commitment. 'Ig3 A l t h o u g h  the 

Missouri s ta tu te  does not require mental health coordinators t o  consider 

l e s s  r e s t r i c t ive  set t ings t o  involuntary inpatient treatment arid care, 

the statutory provisions permit them t o  do so. 

When a mental heal ti7 coordinator receives i nformati on i ndicati ng 

t h a t  due to  a mental disorder a person "presents a likelihood o f  serious 
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physical ham 'lo h 

investigation, ( 2 )  

investigation, and 

msel f or others, sbs shall ( i  1 canduct a n  

evaluate the 

! 3 )  assess t h e  r e l i a b i l i t y  and c red ib i l i t y  of a l l  

nformation gatnered by ehat  

sources o f  inforna,ion.34 

or  investigation, the coordinator believes tha t  a respondent i s  dangerous 

because of mental disorder, the coordinator - may f i l e  an application fo r  

the respondent's involuntary detention f o r  evaluation and treatment for a 

period not t o  exceed 96 hours.95 A s t r i c t  reading of this provision 

permits the mental heal t h  coordinator d i  scretion i n  determi n i  ng whether 

t o  f i l e  an application f o r  involuntary detention, even when the c r i t e r i a  

for  involuntary c iv i l  commitment are  met. 

interpretat ion of t h i s  provfsion would allow the mental health 

coordinator t o  pursue a l te rna t ives ,  though this i s  not required. If the 

likelihood of the respondent causing harm t o  s e l f  o r  others i s  imminent, 

however, the mental health coordinator would apparently have no such 

discretion. In such emergency circumstances, the coordinator shall  

request a peace of f icer  t o  take the respondent into custody and t ransport  

h i m  t o  a mental health f a c i l i t y .  I f  the mental health coordinator 

determines t h a t  involuntary c iv i l  commitment i s  n o t  appropriate, she 

"should inform e i ther  the person, his family or friends about those 

public and private agencies a n d  courts w h i c h  m i g h t  be of 

assistance.  ' I g 7  T h i s  provision seems t o  give mental h e a l t h  coordinators 

the authority t o  screen and d iver t  appropriate cases t o  l e s s  r e s t r i c t ive  

treatment and care set t ings.  

i f ,  as  a r e su l t  of her personal observations 

Further, a permissive 
- 

A t  the time of our  inquiry, eleven mental health coordinators 

were appointed and funded by the Missouri Department of Mental Health, 
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35 
down frcm f i f teen  i n  1975. 

coordjnators and 22 c f f j c j a l  of the Nissouri Departxenx o f  :4enti?j kk( i lTh  

whom we interviewed, the pcwl-s, dut ies ,  and resoonsibi 1 i t i  3s o f  the 

mental health coordinators were founded i n  the 1 east  r e s t r i c t ive  

a1 ternative doctrine. Mental health coordinators were t o  function much 

l ike  the gatekeepers for  involuntary c iv i l  commitment proposed by the 

Ins t i tu te  on Mental Disability and the Law,” and the mental health 

review of f icers  i n  a suggested s ta tu te  on cSvil commitment proposed by 

the Mental Health Law Project. 

review of f icers  would function a t  the threshold of involuntary c iv i l  

commitment proceedings and i n  most, i f  no t  a l l ,  cases make informed 

decisions about whether involuntary civi l  commi tment should be pursued 

along emergency or non-emergency routes i n  a particular case, or whether 

1 ess r e s t r i c t ive  a1 ternat i  ves should be considered. 

provide the vi ta l  l inks between the courts,  law enforcement agencies, 

social service agencies, various units of  the mental health system, and 
1 OOa the communi ty 

According t o  the menta! heal ih 

These gatekeepers or mental health 100 

They would a1 so 

Information received by mental health coordinators alleging tha t  

a person, as a resu l t  of mental disorder, presents a likelihood o f  

serious physical harm t o  se l f  or others i s  typically communicated by 

telephone re fer ra l .  According t o  one mental health coordinator, most of 

the potential applicants who pursue another person’s comni trnent i n  

Jackson County are referred t o  the mental health coordinators by court 

personnel e 

Beginning w i t h  thi s ini  ti  a1 telephone contact and conti nui ng 

w i  t h  the interview o f  the potenti a1 a p p l  icant(  s 1 and other i nd i  v i  dual s 
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s i  gni i i c a n t  t o  the case, mental 'leal t h  coordinators conduct an 

investiqation, cs3 i e c t  affidavit:; t o  support the a1 7 egati ons that  a 

respondent meets the involuntary detention c r i t e r i a ,  evaluate the 

credibi 1 i ty of the information presented, and make personal observations 

whenever possible. The mental heal t h  coordinator receiving the referral  

discusses the case br ief ly  w i t h  the c a l l e r  and, i f  she has a reasonable 

cause t o  believe tha t  the individual referred i s  f i t  for  involuntary 

c iv i l  commitment, schedules an appointment t o  interview the c a l l e r  or 

some other person who may have personal knowledge of the potential 

respondent. While the mental health coordinators do provide information 

and some consul ta t ion d u r i n g  the telephone referral  

f ive percent of the re fer ra l s  are  diverted from the involuntary c iv i l  

commitment process a t  th is  stage. 

only approximately 

Mental health coordinators typically interview family members or  

other applicants fo r  about an hour. 

threshol d determi nation about the potential respondent's f i t nes s  for  

involuntary c iv i l  commitment. Most  applicants come t o  the mental health 

coordinator 's  off ice  t o  be interviewed. According to  one mental health 

coordinator, the practice of requiring applicants t o  travel t o  the mental 

health coordinator 's  off ice  t o  i n i t i a t e  coimi tment proceedings causes 

hardships for  some applicants who may need t o  take time o f f  from work, 

travel long distances t o  the interview, and contend w i t h  transportation 

and  parking d i f f i cu l t i e s .  loo' 

reluctant to  get involved do mental health coordinators seek out the 

applicant and conduct an interview in the community. 

Dur ing  t h i s  interview they make a 

Cnly when applicants are extremely 
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and 

Approximately ten t o  P i  fteen percmt of the referral  s recei vea 

by mental health coordinators r e su l t  i n  the f i l i n g  of an application f o r  

i nvo lun ta ry  detention w i t h  the Probate Divis ion of the Circuit  Court o f  

Jackson County. 

t o  the attention of the mental health coordinators are  handled by the 

following actions which diver t  the case from formal c iv i l  commitment 

proceedings: ( 1  ) limited intervention by the mental health 

coordinators--for example, provision of  information about the workings of 

the mental health and judicial  system, consultation w i t h  parents of 

respondents, and informal counseling of applicants--causing the 

appl icants t o  abandon the pursuit of court-ordered hosp i t a l  ization ; ( 2  ) 

referral  of the respondent, t h e i r  family members, o r  acquaintances t o  

mental health treatment set t ings l e s s  r e s t r i c t ive  than inpatient 

hospital i zat i  on; ( 3  1 acceptance of vol untary outpatient or  i npati ent 

treatment and care by the respondent (according t o  the mental health 

coordi nators we i ntervi ewed t h i  s action i s i nf requen t ) ; (4 ) i n 

approximately one percent of the cases, i n i t i a t ion  o f  guardianship 

proceedings ; and (5 )  interventions by the mental heal t h  coordinators tha t  

" i n i t i a t e  a c r i s i s "  causing one of the above op t ions  t o  be pursued. 

The majority of the potential cases tha t  i n i t i a l l y  come 

I f ,  a f t e r  evaluating the r e l i a b i l i t y  of a l l  sources of 

informat ion ,  the mental health coordinator believes t h a t  the respondent 

i s  a f i t  subject for involuntary civi l  commitment, the mental health 

coordinator or  the applicant may f i l e  a formal peti t ion for  involuntary 

detention of the respondent for eval uation and treatment. The pet i t ion 

causes the matter t o  be b r o u g h t  before the probate court on an ex parte - -- 
ne whether the respondent should be taken into custody 

to  a mental health f a c i l i t y .  101 
s t o  determ 

transported 
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In aqroxjrnately e j g h t  out o f  ten cases b r o u g h t  before the Court  

i n  ti2e mnner descrjbed above, the Cour t  f i nds  probable cause t o  believe 

tna t  the respondent i s  a f i t  subject fo r  involuntary c iv i l  commitment 

and ,  thereupon, issues an order t o  take the respondent i n t o  custody and 

transport  h i m  t o  an appropriate mental health f a c i l i t y .  

parte hearing a judge, commissioner, or hear ing of f icer  typical ly  

questions the applicant about the allegations in the application fo r  

involuntary c iv i l  commitment. According to  mental health coordinators 

During the - ex 

and court  personnel , few applications are rejected as a r e su l t  of - ex 

parte hearings due t o  the Court 's heavy reliance upon, and confidence i n ,  

the coordinator 's  investigations of the appl icant ' s  a l legat ions and pr ior  

screening. 

Of the re la t ively few pet i t ions rejected following an -- ex par te  

hearing, most a re  rejected because they f a i l  t o  es tabl ish probable cause 

t o  believe the ''dangerousness'' o f  the respondent, - i .e. ,  the 1 ikel ihood 

tha t  the respondent presents a serious physical harm t o  s e l f  or others as  

a r e su l t  of mental disturbance. Infrequently, pet i t ions are rejected 

because o f  a lack o f  other evidence and because of the Court's lack of 

ju r i sd ic t ion  i n  the matter. According t o  court personnel, rejection of 

an application following an -- ex parte hearing usually resu l t s  i n  the 

appl icant  abandoning the appl ication. 

requests and i s  granted a f u l l  evidentiary hearing on the pet i t ion for  a 

On rare occasions, the appl ican t  

96 hour  involuntary detention. 

According t o  mental health coordinators, court  personnel and 

attorneys who were interviewed, the ref a t i o n s h i p s  between mental health 

coordinators and the Court, attorneys, and l a w  enforcement personnel i n  
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cases brouqht  before the Court on an ex parte basis are regarded as 

good. Calls by i n d i v i d u a l s  requesting information about or  assistance i n  

-- 

p u r s u i n g  the invoiuntary civi l  commitment of others are typically 

referred t o  mental health coordi nators. Mental heal t h  coordinators are 

regarded as providing a valuable service t o  the Court and the community 

i n  investigating the factual basis for  applications for  involuntary c iv i l  

commi tment, 

tha t  there i s  probable cause t o  proceed w i t h  a 96 hour period of 

involuntary detention for  evaluation and  treatment, the Court will 

Following an -- ex parte determination, i f  the court finds 

generally fol 1 ow the recommendations of the mental health coolrdi nator 

w i t h  regard to  the receiving mental health f ac i l i t y .  Placement o p t i o n s  

i n  Jackson County, which depend upon a respondent's domicile, include the 

Western Missouri Mental Health Center, three private psychiatric 

faci l  i t i e s ,  and four community mental health centers. The 1 a t t e r ,  

according to  one mental health coordinator, are considered private 

f a c i l i t i e s  for  the purposes of involuntary c iv i l  detention. Three o f  the 

four cornrnunity mental health centers provide b o t h  outpatient and 

resi denti a1 mental health services. 

In  a d d i t i o n  t o  the duties and responsibi l i t ies  associated w i t h  

the preliminary screening and eval uation of candidates for  involuntary 

c iv i l  commitment, mental health coordinators have provided education and 

training t o  mental health and 1 aw enforcement personnel t h r o u g h o u t  

Missouri in the pas t .  

t raining for  1 aw enforcement personnel in cooperation w i t h  the !,I1 ssouri 

Sheriff Is Associ aticln and the University o f  Missouri . Mental health 

coordinators i n  the S t .  Louis area have also provided f i e l d  placements 

For example, they have provided presentations and 
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for university sWCents  seeKing ;:dvanced aegrees i n  social work, nursing, 

and psycho1 ogy 
- '34 

A7 though r i~e  mental txa l  t h  coordinators i n  Kansas City , Missouri 

appear t o  perform the i r  duties well and seem t o  be regarded highly by the 

mental health law community, t h e i r  powers, dut ies ,  and responsibi l i t ies  

appear t o  have fa l len  f a r  short of the potential provided by s ta tu te .  

Mental heal t h  coordinators are rarely i nvol ved in emergency cases even 

t h o u g h  the majority of the respondents facing involuntary detention i n  

Jackson County enter  the mental health system on an emergency 

basi s. 105 

Although mental health coordinators are theoret ical ly  on cal l  24 

hours a day, for  a l l  practical purposes, they function only d u r i n g  the 

daytime hours. Further, a1 though mental heal t h  coordinators a re  

obligated by law t o  meet w i t h  - a l l  respondents w i t h i n  the 96 hour  

involuntary detention period unless released sooner, 105a one mental 

health coordinator admitted t h a t  i t  i s  often d i f f i c u l t  t o  meet this  

requi rement. 

The mental heal t h  coordinators' virtual ly  excl usi ve involvement 

i n  non-emergency cases may have some unfortunate consequences. Potenti a7 

respondents who come to  the at tent ion of mental health coordinators i n  

Kansas City are arguably those respondents w i t h  more means a t  t h e i r  

disposal and more social supports t h a n  t h e i r  counterparts who come t o  the 

attention o f  peace of f icers ,  attorneys, and judges on emergency bases. 

A t  the very l e a s t ,  those respondents who are  the subject of  a formal 

pet i t ion have one person, i . e . ,  the pet i t ioner ,  who cares enough t o  ac t  

on t he i r  behalf. Ironically,  this subgroup of respondents i s  provided 
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the greater social and legal protections i n  the form o f  the screening 

performed by mental heal t h  cosrdi nators and the -- ex parte hearing provided 

by the court though  they may have maintained some social support i n  the 

community and may a l s o  have l e s s  severe mental disturbances. In 

contrast ,  emergency cases are n o t  reviewed by legal or mental health 

professionals until a f t e r  the respondent has been taken into custody, 

transported t o  a mental health f a c i l i t y ,  and involuntarily detained for  

a t  l e a s t  several hours. 

T h i s  difference i n  judicial  and mental health oversight of 

emergency and nonemergency cases would be fu l ly  ju s t i f i ab le  i f  

respondents who entered the mental health system by the non-emergency and 

emergency routes were clearly distinguishable on the basis o f  the 

imminence of the harm they would l ike ly  cause i f  not involuntarily 

detained immediately. However, the presence of an emergency i s  n o t  a 

re1 iable  discriminator for  determining movements a1 ong emergency and 

non-emergency routes to  i nvol untary ci vi1 comini tment in other parts of 

the country, 105b and i t  i s ,  undoubtedly, n o t  a very good one i n  Kansas 

City. Factors such as the dangerousness of the respondent and the 

imminence o f  possible harm may have l e s s  bearing on the t r a f f i c  along the 

emergency and non-emergency routes t o  involuntary c iv i l  commitment than 

factors  associated w i t h  the access t o  those routes (e.g. ,  the 

avail abi 1 i ty o f  mental health coordi  rvators) 
- 

According t o  one mental heal t h  coordinator, the 1 egi sl  ature 

intented mental health coordinators t o  provide preliminary mental health 

screening of - a l l  involuntary c iv i l  detention cases, regardless o f  whether 

those cases come t o  the attention o f  the mental health system on an 
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emergency or non-emergency basis, b u t  inadequate funding 1 i m i t e d  t h e i r  

involvement t o  Don-emergency cxs?s. One mental heal tii professional 

i n v o l v e d  i n  screening emergency cases stat?d tha t  mental health 

coordinators were the "best  kept secret  in town."  He s t s ted  t h a t  wnile 

the powers, duties,  and responsibi l i t ies  of the mental health 

coordinators were conceptual ly  sound, they only "1 ooked good on paper" 

and only added another layer of bureaucracy to  an already overburdened 

involuntary ciwil commitment system. 
106 i t  Regardless of the involuntary c iv i l  detention route, 

seems to  be eminently sensible t h a t  most, i f  not a l l ,  en t r i e s  i n t o  the 

mental heal th-judicial  system should be monitored and regulated by 
107 authorized "gatekeepers" a t  designated "portal SI' i n  the community . 

The In s t i t u t e  on Mental Disabili ty and the Law has proposed guidelines 

f o r  the role  of gatekeepers t h a t  function on the threshold of involuntary 

c iv i l  commitment much as judges function d u r i n g  hearings l a t e r  i n  the 

commitment process. 

i n d i v i d u a l s ,  capable o f  making and empowered t o  implement decisions about 

Gatekeepers shoul d be know1 edgabl e and t a l  ented 

re1 ease, imrnedi a te  invol untary detention, and a1 1 the o p t i o n s  between 

those extremes, within the context of legal requirements, good mental 

health practices,  social values, and resource allocations.  lo' Such 

gatekeeper functions appear t o  have been similar t o  those envisioned a t  

the l a t e r  stages i n  the commitment proceedings, fo r  the "hospital case 

manager, ' I  "pre-pl acement coordinator, 'I and "community placement 

casemanager'' a s  provided i n  the Caswell consent decree. 109 

By p r o v i d i n g  t ha t  mental health coordinators function a t  the 

i n i t i a l  stages of  involuntary c iv i l  commitment, the Missouri l eg is la ture  
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i s  among only a hanafui of s c a t ?  legis la turesi ' '  m a t  has recognized 

the importance o f  the ?rehearing aspecxs of commi tirient proceedings. 

Mental health screening and evaluation, including an investigation o f  the 

information supporting a respondent's f i t nes s  for  involuntary c iv i l  

commitment, before a respondent i s  involuntarily detained i n  a hospital 

is  generally preferrable to  a review of  allegations and screening only 

a f t e r  a respondent i s  admitted to  a hospital e A1 t h o u g h  progressive s t a t e  

s t a tu t e s  acknowledge imp1 i c i t l y  the des i rab i l i ty  of screening and 

diversion from involuntary commitment pr ior  t o  involuntary detention, 

only a few prescribe the mechanisms by which such actions can be 
170a taken. 

Though most commentators consider the judicial  hearing t o  be the 

centerpiece o f  the involuntary c iv i l  commitment process, the occurrences 

before such hearings can be much more important in individual cases and 

can have a pervasiwe e f f ec t  on the commitment process and the work o f  the 

mental health system and the courts as a whole. Unfortunately, w i t h  

regard t o  the powers, duties,  and responsibil i ty of mental health 

coordinators i n  Missouri 

the "law on the books'' and the "law i n  practice. ' '  Notwi ths tanding  the 

there appears t o  be a great discrepancy between 

very real practical d i f f i c u l t i e s  engendered by scarce resources, much 

more attention should be paid t o  the implementation, n o t  simply the 

enunciation, of progressive provisions founded on the l e a s t  r e s t r i c t ive  

a1 te rna t i  ve doctrine. 112 
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IMVOLUNTA2Y ilEliE?lTi OW PROCEDURES 

Civil de ten t ion  p r o v i s i c a  t ha t  are applicable fcllowing tour'. 

acceptance o f  a peti t ion f o r  '35 hour involuntary detention, i n  which the 

Missouri Legis1 a t u r g  has enunciated the I eas t  r e s t r i c t ive  a1 ternat ive 

doctrine,  include: ( a )  the issuance o f  involuntary c iv i l  commitment 

orders, ( b )  placement of respondents i n  the l e a s t  r e s t r i c t ive  se t t ing ,  

and ( c )  provis ion  o f  a continuum o f  community-based services. 

Issuance o f  Commitment Orders 

The l e a s t  r e s t r i c t ive  a l te rna t ive  doctrine is  applied expl ic i t ly  

t o  the issuance o f  21 -day,113 90-dayY1l4 and one-year commitment 

orders The commitment c r i t e r i a  applied t o  each successive hearing 

on a pet i t ion for  continued involuntary treatment and  care are 

ident ical .  The court must determine (1)  t h a t  as a r e su l t  of mental 

i l l n e s s ,  the respondent presents or  continues t o  present ''a likelihood of 

serious physical harm t o  himself o r  t o  others, ' '  and ( 2 )  t ha t  a mental 

health f ac i l  i t y  appropriate t o  "handle the respondent's c o n d i t i o n "  has 

agreed to  accept the respondent f o r  admission. 

met, the court  must order the respondent de ta ined  ' 'for involuntary 

treatment i n  the l e a s t  r e s t r i c t ive  environment'' f o r  a per iod  of time n o t  

t o  exceed the applicable l imi t .  

I f  these cr i terSa are 

11 6 

Missouri law i s  similar  t o  the c iv i l  commitment laws i n  many 

other s t a t e s  in tha t  i t  permits b u t  does not  expressly provide for 

court-ordered outpatient care and treatment. 

outpatient comrni tment i s  virtual ly  non-exi s ten t  i n  the Kansas City, 

Missouri area. 

In pract ice ,  

Among the numerous individual s we interviewed in Kansas 
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City ,  oniy one mental heaitn coord ina to r  couid recall  a single case in 

whicn outpatient commitmen; was ordered by the courz. In t h a t  case, a 

responcent was ordered t o  par t ic ipate  fo r  90 days i n  an outpatient 

hospital program under the di rection of the Veteran's Admini s t r a t i  on 

Medical Center. 

respondent's compliance w i t h  a treatment plan which included psychotropic 

medication. The court authorized the Medical Center t o  take the 

respondent i n t o  custody and involuntarily detain h i m  for  inpatient care 

f o r  the balance of the commitment period i f  he fa i led  t o  comply w i t h  the 

condition of outpatient commitment. 

Outpatient commitment was ordered contingent upon the 

Several factors  may account for  the rare use of commitment t o  

outpatient treatment as an a1 ternative t o  involuntary hospitalization i n  

Kansas City, despite the mental heal t h - 1  aw community's growing awareness 

of ,  and emphasis on, treatment i n  the l e a s t  r e s t r i c t ive  environment. 

Perhaps the strongest factor  i s  the screening and diversion of cases 

before the expiration of the i n i t i a l  96 hour involuntary detention. 

reduces effect ively the number of potential respondents for  whom 

outpatient commitment may cl early be the 1 eas t  r e s t r i c t ive  a1 t e rna t i  \re. 

As discussed e a r l i e r ,  the pre-commitment mental health screening and 

eval uation performed by mental health coordinators i n  non-emergency cases 

contributes t o  this reduction. 

personnel attorneys, and mental health professional s p  approximately one 

of ten respondents detained involuntarily fo;o the i n i t i a l  96 hour period 

proceeds to  a judicial  hearing on a pet i t ion for  an additional 21 days of  

This 

According t o  estimates by court 

involuntary treatment and care. One community mental health center s ta f f  

member stated t h a t  the majority of those respondents committed 
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involuntarily t o  an acute, innatient u n i t  o f  t h e  center invariably s h i f t  

t o  vo7ilntary patient s ta tus  within the i n i t i a l  96 hour detention period. 

This s t a f f  member suggested tha t  the conversion t o  voluntary pat ient  

status i s  typically due t o  s t a f f  members' a b i l i t i e s  t o  develop trusting 

re1 at ionshi  ps w i t h  respondents and thei r fami ly  members. Peti t ions for  

96 and one-year involuntary commitments are very rare.  

notwithstanding an inclination t o  consider, a t  l e a s t  theoret ical ly ,  

outpatient commitment as a viable a1 ternative t o  inpa t i en t  commitment, 

the Circuit  Court  of Jackson County may, as  a practical  matter, have few 

opportunities t o  consider outpatient treatment as a dispositional 

option. 

Therefore, 

Other factors ,  perhaps l e s s  salient,  may contribute t o  the 

infrequent use o f  outpatient commitment. 

t o  involuntary hospitalization may n o t  be available because s t a f f  o f  

community-based f a c i l i t i e s  may be disinclined, as a matter of policy o r  

pract ice ,  t o  t r e a t  unwilling patients.  '18 One psychiatr is t  with the 

Western Missouri Mental Health Center contended t h a t  the major problem 

Less r e s t r i c t i v e  a l te rna t ives  

w i t h  outpatient commitment i s Missouri ' s s ta tutory requi rement of 

f'dangerousnessf' as a c r i t e r i a  f o r  involuntary commitment. If  a 

respondent presents a th rea t  of serious physical harm t o  se l f  o r  others, 

he should be committed t o  a secure i n p a t i e n t  f a c i l i t y ,  i f  not  a secure 

ward of a s t a t e  hospital .  On the other hand, i f  a respondent poses no 

th rea t ,  he should be released and given the opportunity t o  seek voluntary 

treatment and care. This "ei ther /or"  view, which i s  shared by mental 
11 9 health professional s and  judicial  personnel t h r o u g h o u t  the country, 

c lear ly  l imi t s  the use o f  outpatient commitment as a viable dispositional 

option between inpat ient  treatment and re1 ease. 



- 
iwo other re1 ated factors  may contribute t o  mental health 

proiessionai s '  skept2cism about outpazient commitment. As one mental 

health professional we interviewed s ta ted ,  there i s  in Kansas City, as 

there i s  t h r o u g h o u t  the country, a growing concern f o r  public safety. 

Reportedly, this concern has resulted in the establishment of additional 

secure wards a t  the Western Missouri Mental Health Center. With a 

greater emphasis on secure f a c i l i t i e s  t ha t  are  purported t o  enhance 

pub1 i c  protection from mentally disordered persons9 mental heal t h  

professionals may come t o  view l e s s  r e s t r i c t ive ,  comuni ty-based 

f a c i l i t i e s  as the exclusive domain of will ing patients.  

conceivable t h a t  the development of mental health f a c i l i t i e s  and 

resources may be consistent w i t h  this view. 

program of the Western Missouri Mental Health Center i s  considered 

inappropriate for  involuntary patients due t o  the f a c i l i t y ' s  inabi l i ty  t o  

control or r e s t r i c t  a participating pa t i en t ' s  actions both w i t h i n  and 

I t  i s  

For example, the day care 

outside of the program operating hours. 

A final factor  may have subtle,  y e t  pervasive e f fec ts  on mental 

health professional s '  re1 uctance t o  embrace the idea of outpatient 

commitment. The decisions i n  Tarasoff v. Regents o f  the University of 

Gal i fornia' 2o and re1 ated cases,' 21 which establ ished mental health 

professionals'  1 egal 1 iabil  i ty fo r  actions of potentially dangerous 

patients,  may have dampened mental health professional s i  enthusiasm for  

outpatient commitment and cause them t o  practice conservative or 

I' de fen s i ve I' the r a py e 

In Kansas City, 1 imited opportunities for  appropriate outpatient 

commi tmcnt and skeptical a t t i  tudes among mental health professional s may 
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have effect ively ei iminated outpatient cornmitment as a real i s t i c  

a1 ternative t o  c o u r t  ordered hospital i z a t i o n  or re1 ease, Nevertheless, 

in the in t e re s t  o f  those few respondents who can be maintained 

successfully outside o f  residential  faci 1 i t i e s ,  community-based treatRent ' 

under court ordered conditions remains a t t r ac t ive  as the l e a s t  

r e s t r i c t ive  al ternat ive.  

investigated the problems of outpatient commitment i n  North Carolina, 

"major a t t i tud ina l  s h i f t s  will have t o  occur, however, before t h i s  

As suggested by two commentators who have 

I l l  22 a1 ternat ive i s  used effect ively and w i t h  appropriate frequency 

These a t t i tud ina l  changes must be coupled w i t h  s t ructural  changes t o  

accomodate the use of 1 egal ly  avail ab1 e a1 ternat ives  fo r  t rea t ing  

pat ients .  

Placement Programs i n  the Least Restrictive S e t t i n g  

Missouri law provides t h a t  the Department of Mental Health shall 

establ ish and m a i n t a i n  a placement program for  "persons effected by 

mental disorder, mental i l l  ness, mental retardation, developmental 

d i sab i l i t y  or alcohol or  d r u g  abuse. 'I1 23 

maintaining the program, the leg is la ture  department authorized t o  use 

"residential  f a c i l i t i e s ,  day programs and specialized services with a 

design t o  maintain a person i n  the l e a s t  r e s t r i c t ive  environment in 

accordance with the person' s i n d i  v i  dual i zed treatment, habi 1 i t a t i  on or 

rehabil i t a t ion  plan. 'I1 24 Subject t o  appropriations, the department i s  

In establishing and 

required to  l icense,  ce r t i fy  and fund a "continuum o f  f a c i l i t i e s ,  

programs and services short of admission t o  a department f a c i l i t y  t o  

accomplish t h i s  purpose. Before placing any c l i e n t  i n  a par t icular  
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faci  1 i ty  , the  department mtisz consi der, among other c r i t e r i a  , the “ l eas t  

r e s t r i c t ive  onvironment f o r  Droviding care and treatment consistent w i t h  

the needs and c o n d i t i o ~ s  of tne patien-c or resident. :,I 26 

Unfortunately, w i t h  regard t o  involuntary patients,  tne 

therapeutic ideals suggested by the leg is la t ive  provisions for  a 

placement program founded in the l ea s t  r e s t r i c t ive  a1 ternat ive doctrine 

are frustrated by the r e a l i t i e s  discussed ear l ie r .  

s ta f f ing  and the lack of a controlled, secure set t ing of nonresidential 

f a c i l i t i e s  (e.g., the day program of the Western Missouri Mental Health 

Center and  the f a c i l i t i e s  associated w i t h  the Community Placement 

Program) , 1 ess r e s t r i c t i  we, community-based programs are generally 

perceived by the mental health professionals we interviewed as 

inappropriate for  involuntary patients.  

Because of inadequate 

Involuntary patients,  who are viewed as posing serious threats  

t o  themselves or others i f  placed in a minimally controlled community 

se t t ing ,  are generally considered as bad legal ,  medical, and ethical 

risks by the mental health professionals. 

the Community Placement Program in Kansas City, of the approximately 550 

persons i n  the program a t  the time of our inquiry (February 19831, only 

approximately one percent were involuntary patients.  The Community 

Placement Program serves as a coordinating agency, screening re fer ra l s  

fo r  many mental health f a c i l i t i e s  fo r  placement of chronically mentally 

i 11 persons f n a variety of communi ty-based faci  1 i t i  es i ncl u d i  ng nilrsi ng 

homes, board ing  homes, fos te r  homes, residential  treatment f a c i l i t i e s ,  

intermediate care faci l  i t i e s  for  persons with special medical needs, 

group homes, and private apartments. 

According t o  a s t a f f  member of 

Preference i s  given t o  c l i en t s  who 
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part ic ipate  on a wiuntary Dasis. 

programs were a t  scme p o i n t  i n  the pas t  involuntary patien-is, only e i g k  

percent of the community p l  acsment program s cl i en ts  d u r i n g  1982 were 

involuntary pat ients  when they entered the program. According t o  one 

s t a f f  member, most of these involuntary pat ients  agreed t o  a change in 

t h e i r  s ta tus  t o  voluntary participation shortly a f t e r  t h e i r  acceptance 

i n t o  the program. 

Although many o f  the patients in the 

A Continuum of Community-Based Services 

In concert w i t h  the l e a s t  r e s t r i c t ive  a1 ternat ive doctrine,  the 

Division of Comprehensive Psychiatric Services of Missouri Is Department 

of Mental Heal t h  i s  ~ requi red t o  "identi fy communi ty-based services i n  

each geographic area as entry and e x i t  points into and from the s t a t e  

mental health delivery system offering a continuum of comprehensive 

The Divis ion  must base the p rov i s ion  of 1 1 1  27 mental health services. 

services upon diagnosis and individual ized treatment plans and arrange 
1 28 for  delivery o f  these services i n  the least  r e s t r i c t i v e  environment. 

In practice,  the leg is la t ive ly  mandated, l e s s  r e s t r i c t ive  end of 

the continuum of comunity-based services i s  l ike ly  t o  be accessed only 

by those respondents who may have been screened and diverted from fur ther  

involuntary treatment and care before or d u r i n g  the i n i t i a l  96 hour  

period of i nvol untary hospital i zat i  on. 

once a respondent's "dangerousness" has been ce r t i f i ed  by a court ,  l s s s  

r e s t r i c t i v e ,  communi ty-based mental health faci l  i t i e s  a re  generally 

For the reasons discussed above, 

closed t o  the respondent due i o  the pol ic ies  and a t t i tudes  r e s i s t an t  t o  

outpatient treatment and care of involuntary patients.  1 28a 
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RELEASE, TPAAMSFER, AND DIVERSI ON 

Statutory nechani sms for a respondent's o u t r i g h t  re1 ease 

involuntary nosp i t a l  ization, and t ransfer  or diversion from r e s t r  

inpatient treatment are c lear ly  consistent w i t h  the l eas t  r e s t r i c  

from 

c t i  ve 

i ve 

a1 ternat i  ve doctrine. Most s t a t e  mental heal t h  1 aws permit mental heal t h  

f a c i l i t i e s  t o  discharge respondents w i t h o u t  judicial  review.'*' Broad 

discretion i s  given t o  mental health personnel t o  make decisions about 

re1 ease, t ransfer  and diversion to  1 ess r e s t r i c t ive  treatment set t ings.  

Release of a respondent typical ly occurs i f  the mental health 

professional i n  charge of the respondent's involuntary treatment and care 

bel ieves tha t  compulsory inpat ient  mental health care and treatment are 

no longer necessary. In most s t a t e s ,  diversion from involuntary 

detention is  accomplished i f  the respondent requests voluntary patient 

s ta tus  and i f  the mental health f a c i l i t y  or the court agrees t o  the 

conversion from involuntary t o  voluntary s ta tus .  

l ea s t  r e s t r i c t ive  al ternat ive doctrine, the mental health law i n  some 

s t a t e s  (e.g. North Carolina and New York) expl ic i t ly  encourages 

conversion from involuntary t o  voluntary patient s ta tus .  

In congruence w i t h  the 

130 

Missouri mental health law applies the l e a s t  r e s t r i c t ive  

al ternat ive doctrine i n  a number of provisions for  release,  t ransfer ,  and  

diversion of respondents f r o m  i nvol untary hospi t a l  i za t i  on. As a general 

principle,  a mental health f a c i l i t y  of f ic ia l  shall release a pat ient ,  

whether he or she may be a voluntary or involuntary patient,  froiri the 

f a c i l i t y  t o  the l ea s t  r e s t r i c t ive  environment i f  and when i t  i s  

determined tha t  release is  i n  the pa t i en t ' s  best in te res t s .  31 Such 

release may be accompanied by referral  t o  a placement program operated by 
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the Gepartmenct of i'4ental Health. i n  any event, r2lease t o  the l e a s t  

r e s t r i c t ive  envi ronment shal  'i i ncl ude provi  s i  ons f o r  conti n u i  ng 

responsibil i ty on the part o f  the mental health f a c i l i t y  from which the 

respondent i s  re1 eased. 
. - n  

The mental health fac i l  i ty or agency A 3 L  

receiving the respondent must agree i n  writing t o  assume responsi bil i ty 

fo r  providing the required outpatient care i n  the l e a s t  r e s t r i c t ive  
133 envi ronment. 

Release t o  the l e a s t  r e s t r i c t ive  environment may be conditioned 

on the respondent receiving prescribed outpatient care for  a period n o t  

t o  exceed the duration of the applicable involuntary detention 

period.134 The  head of the mental health f a c i l i t y  may modify the 

release conditions i f  such modification i s  i n  the pa t i en t ' s  best 

i n t e re s t s .  I f  i t  becomes necessary t o  return the respondent t o  more 

r e s t r i c t ive ,  inpat ient  care,  the committing court may order an 

evidentiary hearing on the need for  such a t ransfer .  136 Finally,  a t  

any time d u r i n g  a detention period, t h e  head of a mental health f a c i l i t y  

may permit a respondent t o  leave the f a c i l i t y  for short  periods of 

time.137 The principles for the application of the l e a s t  r e s t r i c t ive  

a1 te rna t i  ve 

respondents 

the consent 

A S  

patient for  

doctrine in the release., t ransfer  and diversion of 

from re s t r i c t ive  se t t i ngs  have recently been enunciated i n  

decree i n  Caswell. 

discussed ear l ier ,  once a respondent has been an involuntary 

longer than the i n i t i a l  96 hours o f  involuntary detention and 

138 

his s ta tus  as an involuntary pa t ien t  has been ce r t i f i ed  by a court ,  i t  i s  

unlikely t h a t  the s ta tutory .provisions f o r  release,  t ransfer ,  and 

diversion from involuntary hospitalization will be implemented. 
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According t o  one s ta f f  member o f  the !iestern Missouri Mental Health 

Center, the g r a n t i n g  o f  requests for conditional release of involuntarily 

committed patients i s  contrary t o  the Center's policy, 

matter of  general policy, respondents are n o t  provided passes t o  leave 

the f ac i l i t y .  In practice,  release,  t ransfer ,  or diversion from the 

involuntary c iv i l  commitment process e i ther  occurs very early i n  the 

commitment process, i . e . ,  w i t h i n  the i n i t i a l  detention period, or by 

means of a conversion of the respondent's admission s ta tus  from 

Similarly, as a 

- 

i nvol untary t o  vol untary 

Whenever 96 hour involuntary detention has been authorized by a 

court, a public f a c i l i t y  must and a private f a c i l i t y  may accept a 

respondent on a provisional basis.' 39 After evaluating the 

respondent's condition, i f  the mental heal t h  facil  i ty determiner tha t  he 

i s  n o t  a f i t  subject for  involuntary treatment and care, the f a c i l i t y  may 

release the respondent immediately. 

involuntarily detained on an emergency basis by a police of f icer  without 

When a respondent i s  

prior court au tho r i za t ion ,  mental health f a c i l i t i e s  are n o t  required t o  

admit the respondent, even on a provisional basis. However, when a 141 

mental health f a c i l i t y  refuses t o  admit a person, the f a c i l i t y  must 

furnish t ransportat ion,  i f  necessary, t o  return the person t o  his 

residence or t o  another appropriate location.142 Similarly, when a 

mental health coord ina tor  investigates a case and determines tha t  

involuntary commitment of a prospective respondent i s  not appropriate, 

then t h e  person, his family or friends must be informed a b o u t  public and 

private services which might be o f  assistance. 143 
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As d i scxsed  earlier i n  this section, the iilajority of 

respondents who cane n t o  contact: w i t h  the involuntary c i v i l  c 3 m  

process i n  Kansas Ciry, Missouri are diverted from involuntary 

b e n t  

hospitalization a t  the very early stages o f  the commitment process, 

e i the r  ( a )  by actions taken by mental health coordinators i n  

non-emergency cases or ( b )  by mental health f a c i l i t i e s  d u r i n g  the  i n i t i a l  

96 hour detention period prior t o  judicial  cer t i f ica t ion .  One specif ic  

mechanism for  diverting a respondent from the process--conversion from 

invol untary t o  voluntary' pat ient  status--has engendered some concern 

among attorneys and mental health professional s i n  Kansas City. 

Once a respondent i s  detained involuntarily and awaiting a 

determination o f  his legal status by the court or the head of a mental 

health f a c i l i t y ,  should he be given the opportunity t o  become a voluntary 

patient? I f  so, under what cond i t ions?  Missouri mental health law, l i k e  

t h a t  i n  many states, lM acknowledges t h a t  a person who has been 

hospital i z e d  involuntarily,  b u t  who does not necessarily object t o  the 

rnental health treatment and care provided, may benefit  frm his 

conversion t o  voluntary pat ient  status. 

respondent who has been detained involuntarily applies for  a voluntary 

admission and his a p p l i c a t i o n  i s  accepted i n  good f a i t h  by the head o f  

Accordingly, whenever a 

the mental heal t h  faci 1 i ty , the respondent's i nvol untary detention shall 

cease and the head of the f a c i l i t y  shall notify,  i n  w r i t i n g ,  the court 
145  and the mental health coordinator. 

A conversion t o  vol untary s ta tus  may have b o t h  therapeutic and 

legal advantages for. a respondent. 

treatment and  hospitalization, and  seeks i t  voluntarily,  may be more 

A pat ient  who recognizes his need fo r  
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l ikely t o  benefit  froin treatment. 

t o  a formai .judicial deternination o f  his legal s ta tus ,  the respondent 

may a1 so avoid  the potential stigma o f  compulsory hospital ization. 

However, i f  the respondent‘ 5 conversion t o  voluntary patient status i s  

n o t  voluntary and informed, applications for  voluntary treatment may be 

By electing voluntary admission prior 

the products of c ~ e r c i o n . ’ ~ ‘  One attorney expressed the fear  t h a t  

voluntary admissions may be coerced by hospital s t a f f  i n  Kansas City. 

According t o  this attorney, approximately ha1 f of those respondents 

capable of comprehending the information furnished t o  patients by 

faci 1 i ty personnel’ 47 reported undue pressure t o  accept treatment on a 

voluntary basis. Reportedly, mental health personnel were suggesting 

conversion t o  a vol untary s ta tus  w i t h o u t  expl a i  ni ng the 1 egal safeguards 

d u r i n g  and durational limits on involuntary detention, thereby implying 

t h a t  respondents coul d be detained indefinitely.  

defense attorney f l a t l y  denied t h a t  such coercion existed,  one mental 

A1 though another 

health coordinator and several mental health professionals acknowledged 

i t s  exi stence 148 

Several factors  other than 1 egitimate treatment considerations 

may motivate mental health personnel t o  encourage, i f  no t  coerce, 

respondents t o  convert t o  vol untary patient s ta tus .  

professionals s h u n  the real and imagined consequences of  contact w i t h  the 

adversarial system and may feel wery uncomfortable i n  t reat ing patients 

who may have been ordered t o  undergo treatment and care a g a i n s t  t he i r  

Most t reat ing 

will Indeed, mental health professionals may consider i t  contrary t o  

t he i r  purpose t o  t r e a t  patients whose r ights  have been curtai led.  

Finally, hospital s ta f f  understandably may prefer t o  avoid the burden of 
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the paperwork and the expsnditgre of resources necessitated by the 

involuntary c iv i l  comitment process.  

A t  a meeting of attGrneys and mental health Drofessionals h e l d  

shortly a f t e r  our study, when confronted w i t h  the concern tha t  

respondents may have been pressured or coerced i n t o  voluntary patient 

status, mental health professionals a t  the Nestern Missouri Mental Health 

Center denied t h a t  they abuse their p o s i t i o n  of authority by coercing 

respondents i n t o  voluntary pat ient  s ta tus .  They readily acknowledged the 

importance of protecting respondents' rights during mental heal t h  

treatment and care, whether provided on a voluntary or an involuntary 

basis. Agreement was reached on the p o s i t i o n  t h a t  a l l  actions taken by 

mental health professionals a re  taken i n  the respondent's best  in te res t .  

Following the meeting, the attorney who had expressed the worst fears  

about coerced voluntary admissions, s ta ted tha t  t h o u g h  the problem may 

not be t o t a l l y  solved, she was sa t i s f i ed  tha t  the meeting produced an 

improved "working atmosphere. 'I 

I n  response t o  similar concerns about the possible abuse o f  

procedures for  the conversion of respondents from invol untary t o  

voluntary pat ient  s ta tus ,  a Chicago court introduced a rule tha t  required 

defense counsel t o  ce r t i fy  tha t  a respondent requested voluntary 

admission will ingly and with fu l l  understanding o f  the consequences of 

his action. By means o f  this procedure, judges  were assured by the 

attorneys tha t  respondents were not pressured i n t o  "vo1 untary'' treatment 
I e9 against t h e i r  wishes. 

Assuming tha t  such a formal ce r t i f i ca t ion  would be a legit imate 

and desirable check against abuse, several s ta tutory bases for  t h i s  

action may be ident i f ied i 'n Missouri mental health law. Perhaps the 
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s t rcnges t  base i i e s  i n  the pmvision t h a t  requires a mental health 

coordinator t o  mee'i w i t h  respondenzs t o  expi ain thei r szatutory rign-ts 
1 50 w i t h i n  four days a f t e r  t h e i r  a r r iva l  a t  a mental health f a c i l i t y .  

Although a mental health coordinator i s  not exp l i c i t l y  required t o  

c e r t i f y  t h a t  those respondents who e lected t o  convert t o  voluntary 

pa t ien t  s t a t u s  d i d  so knowingly and wil l ingly,  the s t a t u t e  can be broadly 

interpreted t o  require such a check. 

respondent has had an opportunity t o  consider his r igh t s ,  as  well as the 

probable consequences of conversion t o  vol untary pa t ien t  s t a t u s ,  could be 

Similarly,  an assurance t h a t  the 

required as par t  of the wri t ten not i f ica t ion  t h a t  the head of a mental 

health f a c i l i t y  must provide t o  the court  and the mental health 

coordinator upon the voluntary admission of a pat ient .  151 

Social ru les  may arguably work best when they are  n o t  writ ten 

i n t o  l a w  b u t  a r e  followed because they are accepted a s  pa r t  of the  mores 

and customs of the individuals involved. 

governing involuntary c i v i l  commitment i n  Kansas City are probably no 

exception. 

f o r  converting respondents from involuntary t o  voluntary p a t i e n t  status, 

the best approach t o  dealing w i t h  the  concerti over possible abuse may be 

the type o f  cooperation i l l u s t r a t e d  by the meeting, mentioned above, of 

The written and implied rules  

In the absence of factual evidence o f  abuse of the procedures 

a t torneys and 

and best able  

often wrought 
152 workable. 

mental health professional s who a re  c loses t  t o  the concern 

t o  deal w i t h  the  i t .  The formal, adversary system has 

procedures t h a t  a re  too complex and onerous t o  be 

A l i t i g i o u s  approach t o  improving involuntary c iv i l  

commitment proceedings, often involving confrontational in te rac t ions  

between attorneys and mental health professicnal s ,  mrty have g iven  way t o  

cooperation a5 the best  approach t o  promoting posi t ive change. 153 

99 



7 .  ;&:?; 

$ 7  . I  

7 - *  F3y .j, b i - j ? ?  s i l ~ y e y  of 1.15 iezs:, ne&jz1! .::~Ec-z;' 5 ?s~:;~-~i;n 
by zhe feaerai  cour~;s ,  s2e ?.B. Hoffman & L.L. FoGst Least 
Res t r ic t ive  Trea'tment o m e  Mentally I1 1 : A D o c t r i n e i n S e a r c h  o f  
I t s  Senses, 1 4  San Diego L .  Rew. 1100 Y 1-fTY n *  1 (19111 . 
concept may have i ts  roots  i n  fourteenth-century phi1 osophy. 
"Ockamls razor," a l s o  c a l l e d  the ''law of parsimony," was the name 
given t o  the pr inc ip le  o f  Sir  William of Ockham, a l a t e  medieval 
philosopher, t h a t  e n t i t i e s  a r e  n o t  t o  be mult ipl ied beyond necessi ty  
("non sunt mu1 t i p 1  icanda en t ia  prae te r  necessitatem").  In modern 
times, "Ockhamls razor" (given i t s  name because S i r  Ockham employed 
i t  so sharply)  has  been exal ted t o  the l o f t y  p r i n c i p l e  t h a t ,  a l l  
th ings being equal,  nature and human act ion a r e  most t r u t h f u l l y  
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formulations. 
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C.A.  Kiesler ,  Mental Hospitals and  Alternat ive Care: 
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12. See generally Kiesler,  supra note 9 ;  Kiesler e t  a1 e , supra note 
70; 8.0. McGraw & I .  K e r n ,  The Least Res t r ic t ive  A-ative ._ 

( i n  in-Los Angeles County C i v i l  Commitment, - Whittier L.  Rev. - press 1984) a 

13. See 3.8. Yohalein & J .  Pdanes, The R i g h t s  o f  the Mentally 
m a b l e d :  Progress i n  the Face of  New Real i t ies ,  I Y  T r i a l  68, 69 
(1983). 

14. S.A.  Shah, Legal and Mental Health System Interact ions:  Major 
Developments and Research Meeds, 4 I n t ' l  3 . of Law & Psychiatry 
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7 7. See e.g., J .  Monohan 81 E. Loftus, The Psychology of Law, 33 
m T e v .  o f  Psychology 441 (1982); Shah, supra note 14,  a t  
254; see a l s o  I .  Krilitz & R. Van Duizend, C K t  Trends i n  the 
l n v o l u n t a r y - i v i l  Commitment of Mentally Disabled Persons, 
Rehabi i i t a t i  on PSychoI ogy * i n  ra note 112, 3 f  

( in press  i 984 ) - 
17a. See, e.g., Haldeman v. Pennhurst S t a t e  School and Hospital, 467 

F. Supp.  1504 (E.D. Pa. 1983) (Parents objected t o  movement of  
t h e i r  12-year o l d  son from Pennhurst t o  l e s s  r e s t r i c t i v e  
comn;unity placement); Halderman Y. Pennhcrst S t a t e  School and 
Hospital, 566 F. Supp.  185 ( E . D .  Pa. 1983) (Contractual dispute 
between the s t a t e  and a comnunity-based service provider t h a t  
threatened i o  close community home and return resident t o  
hospi ta l ) .  

-- 

18. Shah, supra note 14$ a t  255 (notes omitted).  

19. The study of the involuntary c i v i l  comrnitatent process i n  Kansas 
City,  Missouri, upon which this a r t i c l e  i s  based i s  par t  o f  a 
national-scope project  t o  develop a model f o r  applying the " l e a s t  
r e s t r i c t i v e  a1 te rna t ivc"  doctr ine i n  involuntary c i v i l  commitment 
proceedings. The project  was begun i n  October 1982 and i s  funded 
by the Administration on Aging and the Administration on 
Develomental Disab-il i t i e s ,  United S t a t e s  Department o f  Health and 
Human Services. By studying the c i v i l  commitment systems i n  



20-48. 

49. 

50. 

50a. 

50b. 

51 . 

52. 

Kansas C i  zy , Ivjj s s o u r i  anti s i x  other 1 ocai i ti es throughou-t  the 
i;"'Jj7r'..' ,>, _ .  i' ! ; ;-;,>+,-< .,,, ,,.,g, ?j?::q5!Jk,e7 h 6 1  'SSTX, ;:,jc53;,,l and  
NiiliamsburgjJames C'ity County, Yi 'rginja),  the I n s t i t u t e  on 

Courts i s  assess in9 the use o f  the doctrine t o  determine host i t s  

[Open 1 
Hereafter,  the term respondent will r e f e r  t o  any individual who 
i s  the subject  of involuntary c i v i l  commitment proceedings, 
including those l e s s  formalized proceedings t h a t  occur before 
cour t  i nterwention. 

Mental disorder  i s  defined as "any organic, mental or emotional 
impairment which has substantive adverse e f f e c t s  on a person's 
cognitive, wol i t iona l  o r  emotional function and which cons t i t u t e s  
a substant ia l  impairment i n  a person's a b i l i t y  t o  pa r t i c ipa t e  i n  
a c t i v i t i e s  o f  normal l i v i n g .  Mo. Rev. S ta t ,  !$ 630.005(19)(19 - ). 

"Like1 ihood o f  ser ious physical harm" means any one or more of 

. -  

... . identaj l2j-5;b.j7j.ty and the ) 4 , 3 t j t 2 ~ 2 j  Center f o r  ~~~~~ 

icac7: o;? xay be frccrovild. 

fol 1 owing : 

A substant ia l  r isk t h a t  ser ious physical harm will  be 
i n f l i c t e d  by a person upon his own person, a s  evidenced by 
recent th rea t s ,  including verbal t h rea t s ,  or attempts t o  
commit suicide o r  i n f l i c t  physical harn on himself; 

A substant ia l  r i sk  t h a t  ser ious physical harm t o  a person 
will  r e s u l t  because of an impairment i n  h i s  capacity t o  
make decjsions w i t h  respect  t o  his hospi ta l iza t ion  and need 
f o r  treatment as  evidenced by his i n a b i l i t y  t o  provide f o r  
his own basic necess i t ies  of food, c lo th ing ,  she f t e r ,  
sa fe ty  o r  medical care ;  or 

A substant ia l  r i sk  t h a t  ser ious physical harm wS11 be 
i n f l i c t e d  by a person upon another a s  evidenced by recent 
overt ac t s ,  behavior or th rea t s ,  including verbal t h rea t s ,  
w h i c h  have caused such harm or' which would place a 
reasonable person i n  reasonable f e a r  of sustaining such 
harm. Id.  9 632.005 ( 9 ) .  - 

See, e.g., Caswefl 14. Secretary of Health and Human Services,  No. 
7'7=04'?KCY-W-8 ( Y . D .  Mo. Feb. 8, 1983). 

A mental health coordinator i s  ''a mental health professional who 
has knowledge of the laws r e l a t ing  t o  hospital admissions and 
c i v i l  commitment and who i s  appointed by the  d i r ec to r  o f  the 
department, or his designer, t o  serve a designated geographic 
area or mental health f a c i l i t y . "  Mo. Rev. S ta t .  § 632.005 (10).  

I d ,  § 632.300. - 
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60. 

60a. 

60b. 

60c. 

61 e 

62. 

,63 

64. 

65. , 

66 

67. 

68. 

69. 

69a. 

70 

702. 

71. 

72 a 

73. 

'Id. F, 632.200.3. 

Id. SS 632e305.3, 532.300.3, 

- Id. $ 3  632.505.4, 310.1. 

- 

Id. § 632.305.4. - 
Id. 4 632.305,2. 

Id. 5 632.300-310. - 
Id. 4 632.310.1. 

Id. 4 632.320.1 (1). 

Id. 4 632.320.2. 

- 

- 

- 
Id. 5 632.320.3. 

Id. 4 632.330. 
- 

- 
Id. §§ 632.335.1.-2.. 
I 

Id. § 632.335.4. 

Id. § 632.340. 
- 
- 
Id. 5 632.355. - 
Id. 4 632.375. 
I 

I Id. $5 632.3100.1-3, 385, 390. 

Id. §§ 632.105, 390.3. 

Id. § 632.385. 

- Id. § 632.360. 

- 
- 

I 

The "Omnibus Mental Hea l th  Bi l l "  (House Bill  No. 1724) 
established chapters  630 through 633 o f  t he  Missouri Revised 
statutes and contains procedures for c i v i l  conmi mente 

Id. S 630. 

Id. § 632. 

Id. 4 630.020.1 (2); emphasis added. 

Id. § 630.005.1 (18). 

- 

-- 

- 
- 
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7 E;. 

76. 

77. 

78. 

79. 

80. 

81. 

82. 

83. 

84. 

85. 

86. 

86a. 

87. 

88. 

89. 

90. 

[ore!? 7.. 

Id. § 630.110.1. - 
- i d .  Mo. R2v. S t a t .  5 530.715.1. 

Id. 5 630.130.1. - 
- Id .  § 630.130.3. 

No. 77-0488-CV-\4-8 (W.D. Mo. Feb. 8, 1983; see a l so  
Deins t i tu t iona l iza t ion  Standards Detailed i n  Consent Decree. 7 
Mental Disabil i t y  Law Reporter 

Caswell v. Secretary of Health 

- Id., a t  2 ,  emphasis added. 

Id. ,  a t  4. 

- Id., a t  8-9. 

- 

221 (1983). 

and Human Services ,  - i d . ,  a t  1. 

Hoffman and Fous t ,  supra note  2 ,  a t  1139 ("[Tlhe unwcrkability of 
l e s s  r e s t r i c t i v e  a l t e rna t ives ,  and n o t  the f a i l u r e  t o  consider 
them, ult imately leads t o  most commitment proceedings"). 

-- See supra notes 50-59 and accompanying tex t .  

-- See, e.g., Mo. Rev. S t a t  5 632.310.1 (19  ) ( A  mental health 
f a c i l i t y  may, upon evaluating a r e spondex  shor t ly  a f t e r  h i s  or 
her provisional admission, order r e l ease ) ;  id .  § 632.385.1 
(Faci 7 i t y  may re1 ease t o  1 ess r e s t r i c t i v e  s X t i  ng whenever deemed 
appropr ia te ) .  

Id. 9 632.300 (19 I ) e  

According t o  estimates by court  persofinel and mental health 
coordin/ators, only f i v e  t o  ten, percent of the respondents 
involved i n  involuntary c i v i l  commitment proceedings i n  the 
C i  rcuit Court o f  Jackson County are i nvol untari  l y  de ta ined  beyond 
the i n i t i a l  96 hcurs of evaluation and treatment. 

- 
\ 

'See generally I n s t i t u t e  on Mental Disabi l i ty  and the Law, 
K v i  sional Substantive and Procedural Giiidel ines  f o r  Involuntary 
C i v i l  Commitment Part  I1 (Williamsburg, Virginia: National 
Center f o r  S t a t e  Courts, 1982) .  

See, e.g., I .  Ke i l i t z  & 8. McGraw, I n i t i a t i n g  Involuntary C i v i l  
Commitment, A n  Evaluation o f  Involuntary Civil Commitment i n  
Wlwaukee County 15, 47-55 (Will iamsburg, Virginia:  National 
Center f o r  S ta t e  Courts, 1983). 
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99. 

- I d .  5 632,005 ( l o ) ,  ( 1 2 ) .  

- Id.  5 632.300.1. 

Id. $ 632.300.2. - 
Id. 

I d .  §632.300.3, 

See Missouri Department of Mental Health, 1980 C i  v i 1  Involuntary 
m e n t i o n  Annual Report 18 (1 981 ) 

- 

- 

The I n s t i t u t e  on Mental Disabi l i ty  and the Law proposed the 
following provisional guide1 ines f o r  the community por ta l s  and 
gatekeepers regulating involuntary c i v i l  commitment cases. 

GUIDELINE 11-8. ( 1  ) Regardless of the 
commitment route -- emergency, 
jud ic ia l  , non-judicial , or guardianship 
-- entry in to  the mental 
heal th- judicial  system should be 
monitored and regul ated by authorized 
"gatekeepers1' a t  designed "portal s "  i n  
the community . These gatekeepers 
should be empowered and qual i f i ed  t o  
i n i t i a t e  involuntary c iv i l  commitment 
along i t s  various routes or t o  divert 
cases t o  l e s s  r e s t r i c t i v e  a l te rna t ives .  

( 2 )  Community portal s ,  serving as 
screening agencies within the 
community, should review and 
invest igate  app: i c a t i  ons fo r  
involuntary commitment, and, i f  
appropriate,  should d ive r t  cases t o  
7 ess r e s t  ri c t i  ve treatment 
a7 t e rna t i  ves. 
be f i l e d  w i t h  the court .  

Screening reports  shoul d 
/ 

GUIDELINE 11-8. Judges, court  
admi n i  s t r a t o E ,  and court  managers 
should influence the pol ic ies  of portal 
agencies (e.g. , police departments, 
coinmuni ty  m a l  heal t h  agenci es ,  and 
hospi ta l s )  t o  fo s t e r  a uniform, 
understandable, and control 1 ab1 e 
procedure f o r  i n i t i a t i n g  and screening 
involuntary cornmi tment cases. 
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G t i i X i l N E  i i -3 .  judges an2 at torneys 
s h o u l d  be thoroughly familiar with the 
methods and operations of the community 
portal s and gatekeepers regul a t i  ng 
involuntary c iv i l  commitment cases. 

GUIDELINE 11-E. ( 1 )  Gatekeepers 
should be mental health professional s,  
or court personnel working i n  
cooperation w i t h  mental health 
professional s, experienced i n  the 
dfagnosis of mental i l l n e s s  and f ac i l e  
i n  applying the 1 egal , psyc hol ogi cal , 
and social constructs used i n  making 
decisions concerning detention pursuant 
t o  i nvol untary hospital izat ion,  
release,  and a l l  intermediate 
a1 t e rna t i  ves. 

( 2 )  Gatekeepers shall serve as 
screeners, or work in close cooperation 
w i t h  screeners, t o  cause review and 
i nvesti gati  on of commi Went 
app l i ca t ions ,  and the screening and 
diversion of cases from compul sory 
hospital ization. 

GUIDELINE I I-F. Gatekeepers should 
have the authority t o  order involuntary 
detention and t o  request ambulance or 
pol ice  assistance fo r  transporting 
respondents t o  and from appropriate 
mental health f a c i l i t i e s .  

In s t i t u t e  on iqental Disabil i t y  and the Law, supra note 89, , a t  
I 1-1 0 -1 3. 

100. "bkntal liealth Review Officer" means a person 
designated as such by [the community mental 
health authority or Human Rights  Commi t t e e l  who 
was act ively engaged i n  the treatment and 
diagnosis of mental disorder durinc; a t  l e a s t  two 
of the three yeiirs immediately preceeding such 
designation." Suggested Statute  on C i v i l  
Commi tment, 2 Mental Disabi 1 i ty Law Reporter 1 32 
? 1 9 / / ) .  



In  a l l  cases the Mental Health Review Officer 
must accomplish a screening investigation in 
order t o  avoid unnecessary detention and 
evaluation when there are inadequate grounds t o  
believe t h a t  the individual presents a 
likelihood of serious harm to self  or others as 
a result of severe mental disorder. This 
investigation must be completed prior t o  
detention unless the Mental Health Review 
Officer or peace of f icer  determines t h a t  
immediate detention i s  necessary t o  prevent 
serious bodily ham t o  the respondent o r  
others. I f  the respondent is, as a resu l t  of 
such an emergency, detained prior to  the 
completion of the screening investigation, the 
investigation must be completed w i t h i n  18 hours 
of the in i t i a t ion  of detention. - Id., a t  136. 

1 OOa. “Citizens, as well as law enforcement agencies, judges, 
correctional authori t ies ,  physicians, and mental health 
professionals have used the services o f  the coordinator 
increasingly. The coordinator i s  a vi ta l  link i n  the coordination 
o f  the involuntary detention process between the courts,  
community, and mental health systems as well as t o  help assure 
tha t  the invol iintarily detained peson i s  provided  an opportunity 
t o  access a l l  statutory rightrs and due process. This 
responsibil i ty i s  i n  addition t o  the many hours of t ra ining,  
pub1 i c  presentations, and consul t a t i o n s  w.i t h  mental health 
administrators pursuant t o  invol untary detention procedures * I ’  

Missouri Department of Mental Health, supra note 98, a t  16. 

100b. I t  could be argued tha t  these practical d i f f i c u l t i e s  facing 
appl icants who pursue the involuntary detention o f  others are 
ju s t i f i ed .  The potential respondent’s 1 iberty in te res t s  j u s t i fy  a 
heavy burden ‘placed on those seeking his or her involuntary 
detention. 
inaccessibi l i ty  of mental health coordinators for  inany appl icants 
who may n o t  be able t o  meet niental health coordinators during 
daytime hours causes the more orderly, non-emergency route t o  
involuntary commitment t o  be closed and, consequently, cause more 
cases t o  be in i t i a t ed  on an emergency basis. 

O n  the other hand, i t  can be argued t h a t  the 

101. Mo. Rev. S t a t .  9632.305.1-2 (19 ) a  - 
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103. ,'ilissouri aecartmenr, o f  :+!ental Kealth, supra n o t e  98,  a t  IS. 

104. i d .  

105. According t o  s t a t i s t i c s  provided by the Circuit  Court of  Jackson 
County, 63 of 75 petitions. for  involuntary detention f i l ed  in 
January 1983 were emergency cases. 

105a. See Mo. Rev. S t a t .  S 632.320.3 (19 - ). 

105b. See I .  Kei l i tz  W.L. Fitch, & B.D. McGraw, Involuntary Civil 
-itment i n  Los Angela County, 14 Sw. L. Rev. (1 983) ( i n  
press): J .  Zimerman, Involuntary Civil Cornitmentin Chicago 
(Will iamsburg, Virginia: National Center f o r  S ta te  Courts ,  
1982):  see also,  i n s t i t u t e ,  supra note 89. 

- 

-- 
106. - See Figure 1 ; -- see a1 so notes 50-59 and accompanying text .  

107. See supra note 99. -- 
108. A t  a m i n i m u m ,  the powers, responsibi l i tes  ana duties o f  

gatekeepers, and the arrangements o f  community portals  through 
which - a l l  involuntary c iv i l  commitment cases flow should: 

(1) be v i s ib i l e ,  accessible, and manageable by the 
courts,  working i n  cooperation w i t h  mental 
health and social service agencies involved in 
the i n i t i a l  stages of the c iv i l  commitment 
process ; 

( 2 )  be monitored, i f  n o t  regulated, by the courts 
w i t h  jurisdiction over involuntary c iv i l  
commi trnent matters; 

( 3 )  provide a l l  legal safeguards mandated by s t a t e  
s t a tu t e s  ; 

( 4 )  be an extension or an adaptation of exis t ing 
service delivery systems, generally accessible 
t o  the pub1 i c  (e.g. ,  community mental health 
centers o r  courTTTinics);  

( 5 )  provide prompt access t o  mental health 
faci l  i t i  es without undue delay i'n emergency 
treatment and care;  

(6) provide f a i r ,  p rompt ,  and re l iab ie  decision 
'making about involuntary hospitalization and 
diversion a1 ternatives i n  both emergency and 
non-emergency cases ; 

( 7 )  faci l  i t a t e  diversion of the maximum number o f  
cases from involuntary hospital ization t o  l e s s  
r e s t r i c t ive  a1 ternatives;  
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I 
(3) be f a i r ,  effec"Li\le, ana e f f i c i e n t ;  ano 
13 j avs i  3 oriwsus :crn~I zxit ; / ,  

Z f P  Inst i tuT.2, supra nets 83, a t  11-72. - 

110. See McGraw & Kei l i tz ,  supra note 12, a t  - - 
110a. See, e.g., I .  Kei l i tz ,  Involuntary Civil Commitment i n  Columbus, 

KO ' m l  iamsburg, Virginia:  National Center for S ta t e  Courts); 
I .  Kei l i tz ,  W.L. Fitch,  & B.D. McGraw, A Study o f  Involuntary 
Civil Commitment in  Los Angeles County, 1 4  S outhwestern L o  

; see a1 so, general l y ,  Kei 1 i t z  24 Van Rew. ( i n  press 1984) 
D u i z e K  supra note 17. 

-- 
- -  

11 1 e - See Ins t i t u t e ,  supra note 89. 

112. For a discussion of the wide gap between formal policy ( i e e e s  
s t a t u t e ,  1 i t i g a t i o n ,  and administrative ru l e )  and a c t u a l p r a c t i c e  
in  mental health law, see generally Shah, supra note 14, a t  255; 
I n s t i t u t e ,  supra note 89, a t  1-4; see a l s o ~ e r l i n ,  The Legal 
S t a t e s  o f  t m y c h o l o g i s t  in the Courtroom, 4 Mental Disabi l i ty  
Law Reporter 194, (1980); and S. S Herr, S o  Arons 4 R.E. Wallace, 
J r .  , Legal Rights  and Mental Health Care (1 983). 

113. Mo. Rev. S t a t  5 632.335.4 (19 - )e 

114. Id. 4 632.350.5. 

115. - Id. § 632.355.3. 

- 

116. 

11 7. 

- Id. §§ 632.335.4, 350.5, and 355.3. 

For surveys o f  s t a t e  s ta tu tory  provisions for  involuntary 
treatment and care i n  the l e a s t  restrictive se t t i ng ,  see Lyon, 
Levine, & Zusman, supra note 8; B.D. McGraw & I .  K e i l E ,  The 
Least Restri c t i  ve 8lter.nati  we Doctri ne i n  Los Angel es CounFCi vi 1 
t o m m i  tmen t 
I n s t i t u t e ,  s u p r a n o t e  89, a t  V-11-14. A North Carol ina s t a t u t e  
s p e c i f i c a l l y v i d e s  f o r  involuntary c i v i l  commitment t o  
outpat ient  treatment, although the provision has had a l imited 
impact; see R.D.  Miller & P.B. Fiddleman, Outpatient Commitment i n  
the L e a s n e s t r i c t i v e  Environment, 35 Hospital and Community 
m i a t r y  141 (1984). 

klhi t t i  er L o  Rev. Appendix ( 1984) ; see a l s o  

118* See Miller & Fiddleman, i d . ,  a t  148. 

119. 
- - 
Id., a t  149 ( " A  major problem w i t h  outpat ient  comitment i s  t h a t  
most laws c i t e  dangerousness as a necessary c . r i ter ion for  
commi tment . I' 1. 
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t L'. r'4ilier 4 :;r'd??man, sucm note  i I i ,  at 152, 

123. 

124. Id. 

125. Id. 

126. 

127. - Id. 9 632.050.9 

128. Id. § 632.055. 

128a. 

140. Rev. Stat. 5 630.605 (19 - ). 

- 

- 
- Id. § 630.6l5 ( 2 ) .  

- 

129. - See Institute, supra note 89, at 11-49-55. 

130. 

131. 

- See generally, - -  id., at 11-50, IV-13-19, 

Mo. Rev. Stat. § 632.385.1 (19 - ). 
132. Id. - 
133. Id.  § 632.385.3 
I 

134. - Id. § 632.385.2 

135. Id. § 632.385.5 - 
136. 

137. 

138. 

139. 

140. 

141. 

142. 

143. 

144. 

The "ultimate goal o f  a patient's hospitalization is his/her 
discharge and successful (re-)integration into the connunity." 
Caswell , supra note 50a, a t  18. 

Mo. Rev. Stat. S 632.310.1 (19 - ). 

Id. 

Id .  § 632.310.2. 
- 

- 
Id. $ 632.310.3. - 
Id. § 632.300.3. - 
Institute, supra note 89, at Part IW, Chapter 2. 
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i 5 2 .  

146. 

147. 

148. 

149. 

150. 

151 e 

152. 

153. 

' 3 ~  nenta! rjealth ccordinator  s-rated t h a t  t h e  question of 
vo 1 untary ac;n:'ssi on I s x m e ~ ; w s  'ca resqondents as f c i  1 o w s :  
i 'Sign i n  o r  you're going t o  court ."  

- See J. Zimmerman, supra note 105b, a t  44. 

Mo. Rev. S t a t .  §632.325(3) (19  - 

I Id. $632.325(3) (19 - ). 

See generally Ins t i tu te ,  supra note 89, a t  1-5, 11-6, 

Id. - 
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THE MILNAUKEE REPORT* 

* T h i s  report i s  being considered f o r  publication by the  Wisconsin Law 
Review. 
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1 ?j Tj?.tD 2 c 7 I 0 

Prior TI; the !iin&xr": cieC;sion a f  iessard Y.  Schmidt, * .  1 

Wisconsin's c i v i l  commitment procedure made i t  possible t o  detain a 

respondent i n  a hospital for up t o  145 days without a hearing. 2 3 

i This a r t i c l e  and the research upon w h i c h  i t  i s  based were made 

Poin ts  of view and opinions expressed herein 

possible by a g r a n t  (#90AJ1001 ) from the United States Department of 
Health and Human Services and a grant from the Victor E. Speas Foundation 
of Kansas City,  Missouri, 
a r e  those of the author and do n o t  necessarily represent the o f f i c i a l  
po l ic ies  of the funding agencies or the National Center f o r  S ta te  Courts. 

The a u t h o r  g ra te fu l ly  acknowledges the immense contribution of 
Ingo Ke i l i t z ,  Director of the I n s t i t u t e  on Mental Disabi l i ty  and the Law, 
t o  the e f f o r t s  t h a t  resul ted i n  th is  a r t i c l e .  Portions of t h i s  a r t i c l e  
appeared i n  I .  Kei l i tz  and B. D o  McGraw, An Evaluation of Involuntary 
C i v i l  Commitment i n  Milwaukee County (1983). 

* Staff  Attorney, I n s t i t u t e  on Mental Disabi l i ty  and the Law, 
National Center for S ta t e  Courts; B . A . ,  Radford University; J.D., 
Marshall-Wythe School of Law, College of William and Mary. 

The National Center f o r  S t a t e  Courts (founded i n  1971) i s  a 
pr iva te ,  nonprofit  organization dedicated t o  the improvement of court  
operations and the administration of j u s t i c e  a t  the s t a t e  and local 
l eve l s  t h r o u g h o u t  the  country. 
court  s y s t e m ,  working on t h e i r  behalf and responding t o  t h e i r  
p r i o r i t i e s .  The  I n s t i t u t e  on Mental Disabi l i ty  and the Law was 
established i n  November 1981 as an arm of the National Center f o r  S t a t e  
Courts t o  p rov i  de appl i ed research , program eval uati  on , and technical 
ass is tance t o  the s t a t e  courts and a l l i e d  agencies in the area of mental 
d i s a b i l i t y  and the law. 

I t  functions as  an extension of the s t a t e  

1 .  349 F. Supp 1078 ( E . D .  Wisc. 1972) (Wisconsin c i v i l  commitment 
procedure v io la t ive  of due process in several respec ts )  , vacated and 
remanded 414 U.S. 473 (1973), on remand 379 F. Supp.  1376 ( E . D .  Wisc. 
J l a c a t e d  and remanded 427 U.S. 957 (19751, on rernilnd 413 F. Supp.  
13i8 (E.D. Wisc. 1976) ( r e ins t a t ing  379 F. Supp.  1376)  Despite 
procedural reversals ,  Lessard continues t o  serve as  a leading reference 
in  mental d i s a b i l i t y  law. 

2. Hereafter, the term "respondent" will be used t o  r e fe r  t o  any 
i ndi v i  dual subject  t o  i nvol untary ci  v i  1 commi tment proceedings , i ncl udi ng 
the l e s s  formalized proceedings occurring before court  intervention. 

3. Remington, Lessard v.  Schmidt and I t s  Implications for 
Involuntary Civil Commitment in Wisconsin, 57 Clarq. L. Rev. 65, 68 ( i973) .  
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c~rnmitment."~ The Lessard decislon prompted substantial l eg is la t ive  

changes t o  Wisconsin's commitment procedures. This a r t i c l e  focuses on 

the resul t ing l eg i s l a t ive  direct ives  regarding the " l eas t  r e s t r i c t ive  

a1 te rna t i  ve doctri ne , 'I and thei r controversi a1 appl i ca t i  on i n Mi 1 waukee 

County commitment practice.  6 

4.  349 F.  Supp a t  1103. The court said tha t  full- t ime, involuntary 
hospitalization should be ordered "only as a l a s t  resor t . "  - Id.  a t  1095. 
The court expl ai ned : 

[ Plersons suffering from the condition of being 
mentally i l l ,  b u t  who are  n o t  alleged to  have 
committed any crime, cannot be to t a l ly  deprived of 
t he i r  l i be r ty  i f  therg are  l e s s  dras t ic  means for  
achieving the same basic goa l .  ... We believe t h a t  
the person recommending ful l  -time i nvol untary 
hospitalization must bear the burden of  proving (1 ) 
what a1 te rna t i  ves are  avai 1 ab7 e ; ( 2 )  w h a t  a1 te rna t i  ves 
were investigated; and ( 3 )  why the investigated 
a1 ternat ives  were n o t  deemed sui tab1 e. These 
a1 ternatives include voluntary or court-ordered 
out-patient treatment, day treatment i n  a hospi ta l ,  
n i g h t  treatment in a hospital ,  placement i n  the 
custody of a friend o r  r e l a t ive ,  placement in a 
n u r s i n g  home, referral  t o  a community mental health 
c l in i c ,  and home health aide services. 

Id.  a t  '1096. - 
5. See 1975 H i s .  Laws ch. 430, B 11. 

6. 

- 
This a r t i c l e  does n o t  exhaustively review appellate case law,  

b u t  ra ther ,  i t  documents observations, impressions, and conclusions 
regarding the v a s t  majority of commitment cases whi'ch never reach 
appellate review. By studying c iv i l  commitment systems i n  Chicago, 
Kansas City (Missouri), Los Angeles, Milwaukee, New York, Tucson, and 
N i l  1 iamsburglJames City County (Virginia) , the Ins t i t u t e  on Mental 
Disabili ty and the Law o f  the National Center fo r  State Courts i s  
assessing the use of  the l e a s t  r e s t r i c t ive  al ternat ive doctrine t o  
determine how i t s  application may be improved. The Ins t i t u t e  p l ans  t o  

11 6 



thci! controversy i 2  ?il%datlkee County centers on a negotiated 

cl ieots  from involuntary h o s c i t a l  i zaz ion  t o  outpatient or voluntary 

inpatfent treatmmz. 

Wisconsin's commitment s t a tu t e ,  var ious sources estimate tha t  as many as 

Although this  procedure i s  n o t  prescribed by 

25 t o  50 percent o f  a l l  involuntary c iv i l  commitment cases i n  Milwaukee 

means of these tac t ics .  Before discussing County are diverted by 

negotiated settlements 

directives, t h i s  a r t i c  

a1 ternative doctr ine 's  

and the practical application of statutory 

e br ief ly  discusses the l e a s t  r e s t r i c t ive  

development i n  ciwil commitment law and the c iv i l  

commi tment process as envisioned i n  M i  sconsi n' s State  Mental Heal tn Act 

The l e a s t  r e s t r i c t ive  a1 ternat ivc doctrine holds t h a t  

"governmental action must n o t  intrude upon  consti tutionally protected 

in te res t s  t o  a degree greater than necessary to  achieve a 1 egi timate 

develop methods w h i c h  will enhance the symbiotic function 
mental health and judicial  systems i n  achieving t h 2  ideal 
r e s t r i c t ive  a1 ternative doctrine.  The author conducted f 
Milwaukee d u r i n g  !?arch and April 1983. 

ng o f  the 
of the l e a s t  
eld research 1:n 

7. Precise s t a t i s t i c s  are unavailable. The estizate of 25 t o  50 
percent i s  based on s t a t i s t i c s  compiled by the Wisconsin Correctional 
Service for  July 1 ,  1981 t h r o u g h  July 30, 1982, s t a t i s t i c s  for  1981 
compiled by the Clerk of Circuit  Cotirt, and estima%es by various 
interviewees i n  Milwaukee. 

A similar set t lemmt process i s  used in Hennepin County, 
Minnesota, where about two-thi rds o f  a1 1 i nvol untary c i v i  1 commitment 
cases are se t t led  a t  a preliminary hearing three days a f t e r  the peti t ion 
i s  f i l ed .  A Pre-Petition Screening Report, usually a b o u t  eight pages 
long, i s  used by a l l  par t ies  i n  reaching an agreement i n  which the 
respondent s t ipu la tes  t o  adhere t o  a voluntary treatment plan or the case 
i s  dismissed. Additional settlements occur a t  t r ia l .  Arthur, The New 
Civil Commitment Process in tiennepin County, 53(2)  The H e n n e p i n m  8 

8. Wis. Stat .  Ann.  ch. 51 (West C u m .  Supp.  1983-1984). Statutory 
c i ta t ions  hereinafter are  t o  the S t a t e  Mental Health Act unless otherwise 
specified.  
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majority of the L'nfted St3 tes  Court o f  Appeals f o r  ~ h e  Gjstrivt o f  

Calun~fz, s t a t e a :  "9eprivaxion.; o f  l i be r ty  solely because o f  dangers IC 

the i l l  persons themselves should n o t  go beyond w h a t  i s  necessary fo r  

t h e i r  protection."" The doctr ine 's  debut i n  Wisconsin's commitment 

law occurred in Lessard, six years following the Lake v. Cameron 

decision." The d i s t r i c t  court re l ied on Lake13 and Shelton v. 

Tucker.14 In the l a t e r  case, the United States  Supreme Court 

expl ic i t ly  recognized the ' ' least  drast ic  means pr inciple ,"  saying: 
d 

9. Hoffman & Foust, Least Restrictive Treatment o f  the Mentally 
I l l :  A Doctrine i n  Search of I t s  Senses, 14  San Diego L . R .  1100, 1101 
(1  9// ); see Chambers , A1 t e rna t i  ves t o  Civi 1 Commitment of the Mental ly  
I11 : P r x i c a l  Guides and Constitutional Imperatives, / O  Michigan L . R .  
7107 ( 1 9 C ) .  

10. 364 F. 2d 657 ( D . C .  Cir. 1966) .  

11. Id. a t  660. The Di s t r i c t  Court  had denied writ of habeas corpus 
t o  an invxuntary pat ient  seeking release from a hospital. 
658-659. Based on a s ta tutory rather than a consti tutional r i g h t  t o  the 
l e a s t  r e s t r i c t ive  a l te rna t ive ,  the Court o f  Appeals remanded the case t o  
the Dis t r ic t  Court for  inquiry i n t o  a l te rna t ive  courses o f  treatment. 
- I d .  a t  661. The Court of Appeals s a i d  t h a t  "[t lhe a l te rna t ive  course o f  
treatment or  care should be fashioned as the in t e re s t s  of the person and 
the public require i n  the par t icular  cas?." - I d .  a t  660. 

TX-3 

12. A brief survey of the doctr ine 's  use i n  other ju r i sd ic t ions  
appears i n  McGraw & Kef1 i t z ,  The Least Restrictive A1 ternat ive Doctrine 
i n  Los Angeles County Civil Commitment, 6 Whittier L .  Rev. - 
press j .  

(1984) ( i n  

13. - See Lessard, 349 F. Supp. a t  1096. 

14. 364 U.S. 479 (1960) (Arkansas s t a tu t e  requiring every public 
school teacher, as condition of employment, t o  annually f i l e  l i s t  of 
orqanizations t o  which he or she belonged or  contributed violated due 
p r i c e s  by depriving teachers o f  r i g h t - t o  associational freedom). 
Lessard a t  1095. 

- See 
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Although n o t  c i ted i n  Lessard, an opinion written by Chief Judge 

Bamelon three years a f t e r  the Lake decision i s  enlightening regarding the 

l e a s t  r e s t r i c t ive  a1 ternative doctr ine 's  emerging importance i n  c iv i l  

commitment law. I n  Covington v. Harris,16 a c i v i l l y  committed patient 

petitioned fo r  writ of habeas corpus, seeking t ransfer  from a maximum 

security ward to  a l e s s  r e s t r i c t ive  ward w i t h i n  the same hospital .  In 

reversing the d i s t r i c t  cou r t ' s  denial of the writ, Chief Judge Bazelon 

wrote: 

[Tlhe principle o f  the l e a s t  r e s t r i c t ive  a1 ternat ive 
consistent w i t h  1 egi timate purposes o f  a commi tment 
inheres in the very nature of c iv i l  commitment, which 
en ta i l s  an extraordinary deprivation of 1 iberty 
j u s t i f i a b l e  only when the respondent i s  "mentally i l l  
t o  the extent t ha t  he i s  l ikely t o  injure himself or 
other persons i f  allowed t o  remain a t  l iber ty"  [D.C. 
Code §21-544 (196711. 
drast ic  curtailment of the rights of c i t izens  must be 
narrowly, even gruagingly, construed i n  order t o  avoid 
deprivation of l iber ty  w i t h o u t  due process o f  law-17 

A s t a tu t e  sanctioning such a 

A quick perusal of the revised SMHA reveals t h a t  the Wisconsin 

Legi sl ature bel i eved the 1 eas t  r e s t r i c t ive  a1 te rna t i  ve doctrine "inheres 

in the very nature o f  c iv i l  comnitment."l8 The doctrine i s  central t o  

15. 364 U.S. a t  488 (footnote ommitted). 

1 6 .  419 F. 2d 617 (D.C. Cir. 1969) .  

17. Id .  a t  623. - 
18. See e.g. ,  \ t i s .  Sta t ,  Ann.  §51 . O O l  ; 51.22(5) (West C u m .  Supp.  

1983-1 984). - 
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the legiriative ocl i c y  o f  t!72 SNHA. that pol i c y  includes, among ot5er 

~ S S U ~ ' Q  a l l  people i n  need of  care  access t o  the l easc  r e s t r i c t i v e  

treazment, a1 ternar,i $/e approgriace t o  t h e i  r neeas. 
- -  ' ' Tne poiicy a l s o  

mandates t h a t  ' 'It10 protect  personal l i b e r t i e s ,  no person who can be 

t rea ted  adequately outside o f  a hospi ta l ,  institution or o ther  i npatier;t 

f a c i l i t y  may be involuntar i ly  t rea ted  i n  such a As Shah 

has observed, however: 

I t  i s  one t h i n g  t o  l e g i s l a t e  o r  j u d i c i a l l y  mandate 
legal and o ther  policy changes; i t  i s  qu i t e  another 
matter t o  secure t h e i r  actual implementation. ... 
T h u s ,  a s  important a s  reforms i n  legal po l i c i e s  ( v i z . ,  - 
the "law on the books'') ce r t a in ly  a r e ,  these 
accomplishments must n o t  be confused w i t h  the end 
r e s u l t  (v i z . ,  - the  "law in pract ice") .21 

Following an overview of the commitment process envisioned by the 

Legis la ture ,  we will  focus on selected s t a tu to ry  provisions i n  which the  

doctr ine i s  operative and on re la ted  prac t ices  i n  Milwaukee County. 

I .  OVERVIEW OF C I V I L  COMMITMENT IN WISCONSII?~ 

The involuntary c i v i l  commitment process may be i n i t i a t e d  

pursuant t o  the SNHA e i t h e r  by f i l i n g  w i t h  the probate court  a wr i t ten  

19. - Id. a t  §51.001(1). 

20. - Id. a t  551.001 ( 2 ) .  

21. Shah, Legal and Mental Health System Interact ions:  Major 
Developments and Research Needs, 4 I n t ' l  J ,  of L .  ti Psychiatry 21 9, 255 
(1981). "LWJhile the legal doctrine prescribing use of the  ' l e a s t  
r e s t r i c t i v e  a1 t e rna t ive '  bas f a i r l y  c l e a r  meaning i n  reference t o  ce r t a in  
1 egal and cons t i tu t iona l  val ues concerning i nf ri ngement of personal 
freedom and l i b e r t y ,  the  notion does n o t  t r a n s l a t e  readi ly  in to  mental 
health procedures and programs." - I d .  a t  254. 

may be found i n  I .  Kei l i tz  & B . D .  McGraw, A n  Evaluation of Involuntary 
Civil Conimitment in Milwaukee County (1983). 

22. A deta i led  descr ipt ion of  c i v i l  commitment in  Milwaukee County 
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pet i t ion f c r  examination signed by three a d u l t s z 3  or by a law 

enforcement ofiicc-r i n i t i a t i n q  emeqency detention. -7  A pet i t ion n u s t  
7 A 

a1 lege tha t  the respondent i s  nentally i l l ,  d rug  dependent, or 

developmentally djsabled,  a proper subject fo r  treatment, and 

dangerous, 25 Emergency detention of  a respondent may be in i t i a t ed  i f  

there i s  cause t o  believe tha t  the respondent i s  mentally i l l ,  d rug  

dependent, or developmentally d i s a b l e d ,  and evidences a substantial 

probability of harm t o  himself or herself or others, or i s  unable t o  

s a t i s fy  his or her basic physical needs. 26 

Upon the f i l i n g  of a pet i t ion,  the probate court reviews the pet i t ion 

t o  determine whether t o  issue a detention orderOz7 The respondent 

should be detained only i f  there i s  cause t o  believe tha t  he or she meets 

commitment c r i t e r i a .28  Statute  f a i l s  t o  c lear ly  s t a t e  under what 

circumstances the respondent shoul d be re1 eased, or n o t  i n i  t i  a1 ly  

detained, pending a mandatory probable cause hearing. I f  the respondent 

i s  detained, he or  she has a r i g h t  t o  a hearing to  determine probable 

cause fo r  commitment w i t h i n  72 hours a f t e r  arr ival  a t  the detention 

f a c i l i t y ,  excluding Saturdays, Sundays, and legal holidays. 29 I f  the 

23. Wis. S t a t .  Ann.  551.20 (West Cum. Supp. 1983-1 984). 

24. - Id .  a t  W.15 .  

25. 

26. I d .  a t  §51.15(1)* Substantial probability of harm i s  determined 

Id .  a t  §5i.20(1).  Dangerousness i s  determined by any of four 
t e s t s  a r tEu la t ed  i n  s ta tu te .  See i d .  a t  551.20(1)2.a - d .  

by t e s t s  similar t o  the dangerousness t e s t s  of section 57.20. 
note 25. 

-- 

See supra -- 

27. - Id .  a t  S51.20(2 1. 
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w i t h i n  30 days o f  the probable cause hearing i f  the respondent i s  n o t  

detained. 32 The court may condition the respondent's re1 ease pending 

the final hearing upon the respondent's acceptance of treatment. 33 

Before the final hearing, the court appoints two examiners t o  

examine the r e ~ p o n d e n t . ~ ~  Each examiner must make an independent 

report  t o  the court concerning the respondent's mental cond i t ion .  
Y 

If the 

examiner determines tha t  the respondent is  a proper subject fo r  

treatment, the examiner should make recommendations concerning the l e a s t  
35 r e s t r i c t i v e  1 eve1 of treatment appropriate fo r  the respondent. 

If  the f inal  hearing court determines tha t  the respondent meets 

commitment c r i t e r i a ,  the court should order commitment t o  appropriate 

inpat ient  or outpatient care and treatment. 36 The court  should 

designate the f a c i l i t y  or service which i s  t o  receiwe the respondent. 37 

30. Id. a t  §51.20(7)(b). 

31. - Id.  a t  §51.20(7)(c).  

- 

32. - Id. a t  §51.20(8). 

33. I d .  - 
34. I d .  a t  §51.20(9)(a) .  

35. Id.  a t  §51.20(9)(b). 

36. Id. a t  351.20(13)(a)3. 

37. Id .  a t  §51.20(13)1~)1.  

- 

- 

- 
- 

I 
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-. .38 . ine c~mrnunity b m r a  srizlrie arrange for 2reatment i n  the l e a s t  

~2s+.-jc---  c 1  1, I i ,  n mmer consi sz2nc wizh  tns x s ? o n & o t '  5 needs and ti12 maxi'ntim 

level o f  inpa-tient care p m i y t e i  by the cour t  orcer .  39 me . j n j t j a i  

commizment per iGd may never sxceed s i% imnths ana edcn subsequent, 

consecutive order of commitment may not exceed one year.  40 

The s t a f f  t r e a t i n g  a committed person must per iodica l ly  

reevaluate the person t o  determine whether he o r  she has progressed 

s u f f i c i e n t l y  t o  warrant discharge or t r a n s f e r  t o  a l e s s  r e s t r i c t i v e  

f a ~ i 1 i t . y . ~ ~  

commitment, w i t h i n  th ree  months a f t e r  the i n i t i a l  reevaluation, and again 

t h e r e a f t e r  a t  l e a s t  once each six months. 42 

automatic reevaluations,  a respondent may a t  any time f i l e  a p e t i t i o n  

requesting a rwxamination or requesting the court  t o  modify o r  cancgl 

the commitment order.  

Periodic reevaluations must occur w i t h i n  30 days a f t e r  the 

In addition t o  these 

43 

11. BEYOND THE STATE MENTAL HEALTH ACT 

In addition t o  a r t i c u l a t i n g  the general policy t h a t  the s t a t e  

should assure a l l  people access t o  the l e a s t  r e s t r i c t i v e ,  appropriate 

38. See i d .  a t  fs§51.42; 51.437. -- 
39. - Id. a t  §51 .20(13)(~)2 .  

40. Id. a t  S51.20(13)(g)l .  I f  the basis  f o r  commitment i s  t h a t  the 
r e s p o n d e n t i s  unable t o  s a t i s f y  his or her own basic needs f o r  
nourishment, medical care ,  s h e l t e r ,  or sa fe ty ,  the commitment period may 
not exceed 45 days i n  any 355 day period. - Id. a t  551 .2O(13)(g)ZO 

41. Id. a t  951.20(17!. - 
42. Id. - 
43. Id. a t  551.20(16). - 
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irs;zzen<, ti-je iosis j la ture  :;zs ?r,~fijjC;gb 2ach ' 'patient! '  w i t h  3 s?es,ifi{; 
. .  

! ' T i  s h x  co j-2e 7 e>*--- .**a& .-?St?.{ I c ,--- " A  a~~~ i londi x-isns c?ecessarjr t s  acnisve :?~e 

purposzs of  semi --- : ~ m ,  ' c o m i  ziienc, 0;- pi  acemeni. .Zecause tRe term 

"paz i9m"  inci udes dny person who i s  rece-i v i n g  servic2s for ner i ta i  

d i sab i l i t y  or who i s  detained cnder the S I + - I A , ~ ~  the r igh t  t o  the l e a s t  

r e s t r i c t ive  a1 ternat ive attaches as soon a s  commitment proceedings are 

in i t i a t ed  under the three-party pet i t ion or the emergency detention 

process. 

l e a s t  r e s t r i c t i v e  a1 ternative doctrine, the policy and pa t ien ts '  r i g h t  

provisions have made the most dramatic marks on involuntary c iv i l  

commitment practice i n Mi 1 waukee County. 

,I 411 

Although the SMHA includes many more provisions ref lect ing the 

Hoffman and Foust have observed t h a t  formal c iv i l  commitment 

proceedings generally follow rather  than t r igger  attempts t o  place a 

person into l e s s  r e s t r i c t ive  set t ings.  46 

might be rephrased to  say tha t  statutory commitment procedures, including 

those imp1 icat ing the l e a s t  r e s t r i c t ive  a1 ternat ive doctrine,  generally 

fo l l  ow 1 ess  formal , pragmatically devel oped screeni ng and diversion 

procedures. 

treatment and  care before a pet i t ion is  f i l e d  or an emergency detention 

In Milwaukee County this  

Many, perhaps most, respondents are diverted t o  a1 te rna t i  ve 

i s  in i t i a t ed .  

may be diverted before a judicial  hearing occurs. Most of the statutory 

prescriptions come into play only i f  a respondent i s  n o t  diverted during 

these ear ly  proceedings. 

Even a f t e r  the commencement of proceedings a respondent 

44. - I d .  a t  §57.61(1)(e) .  

45. See i d .  a t  §51.61(1). 

46. Hoffman & Fous t ,  supra note 9 ,  a t  1139 (" the  unworkability of 

-- 

l e s s  r e s t r i c t ive  alternati-and n o t  the f a i lu re  t o  consider them, 
u l  timately 1 eads t o  most  commitment proceedi ngsll 1. 
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The principles s t a t z d  i n  tne poi-icy and p a t i m t s '  right 

?revisions a f  m e  Si%A have SreaTiy iniiueccxi "Le early scre3ning and 

diversion process. A l t h o u g h  xhe SMHA never defines " leas t  rgs t r ic t fve  

a1 ternative,: '  a 2rdO-pi-Onged d e f i n i t i o n  nas emerged i n  idilwaukee County. 

One prong r e f l ec t s  the policy tha t ,  t o  protect personal l i b e r t i e s ,  no 

person may be treated in a hospital ,  ins t i tu t ion ,  or other inpatient 

f a c i l i t y  i f  he or she may be treated adequately outside such a 

fac i l i ty .47  T h i s  policy presumes tha t  inst i tut ional  se t t ings  r e s t r i c t  

individual S I  l i be r ty  in te res t s  more than noninstitutional se t t ings  do. 

Thus, the f i r s t  prong i s  an objective t e s t :  institutions are more 

47. Wise S t a t .  Ann. §51.001(2) (West Cum.  Supp. 1983-1984). A 
recently proposed model commitment statute would require the most 
effect ive treatment rather than merely adequate treatment: 

'lconsi s t en t  w i t h  the 1 eas t  r e s t r i  c t i  ve a1 te rna t i  ve 
principle" means t h a t  ( 1 )  each patient committed 
solely on the qround tha t  he i s  l ikely t o  cause harm 
t o  himself o r  t o  suffer  substantial mental or physical 
deterioration shall be placed i n  the most appropriate 
and therapeutic available se t t ing ,  t h a t  i s ,  a se t t ing  
i n  which treatment provides the patient w i t h  a 
r e a l i s t i c  opportunity t o  improve, and which i s  no more 
r e s t r i c t ive  o f  his physical or social l i b e r t i e s  t h a n  
i s  believed conducive t o  the most effect ive treatment 
for  the pat ient ;  arid ( 2 )  each p a t i e n t  committed solely 
or i n  par t  on the g round  t ha t  he i s  l ike ly  t o  cause 
harm t o  others shall be placed in a set t ing i n  which 
treatment i s  available and the risks o f  physicial 
injury or property damage posed by such placement are 
warranted by the proposed plan of treatment. 

Stromberg & Stone, A Model State  Law on Civil Commitment of the Mentally 
- I l l ,  20 Harv. J .  on Legis. 2/5,  291 (1983). 
di f fe ren t ia tes  between respondents committed solely on a parens patr iae  
basis and those committed on a police power basis. 
requires "the most effect ive treatment" f o r  the respondent committed f c r  
his or her own good, for  whom treatment i s  the primary goal. 
293, 
society, any reduction i n  res t r ic t iveness  must be "warranted by the 

T h -  i s  provision also 

Part ( 1 )  thus 

Id .  a t  
P a r t  ( 2 )  requires t h a t  i f  the respondent i s  corrimitted t o p r o t e c t  

proposed plan of treatment," because o f  the security concern. - Id .  a t  
293-94. 
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it, this way : 

I n  the  C ~ ~ T . Z X ~  2 f  c i 1 i i I  c ~ ~ ~ m ~ t ~ e f i t ,  [tk 'least 
7e57-7 ., . (--I -%,:JE 3; xrrna4:-1f? 2 9 c 3 : e :  3ezns7 ?SY ?Yam$?, 
t h a t  i f  :sct?atient t ea tment  wctil d be adequate t o  
ameliorate the individual ' s  mental i l l nes s  or 
dangerousness, involuntary inpat ient  treatment cannot  
be imposed even i f  i t  i s  c l i n i ca l ly  preferrable for  
the individual. Obviously, t h i s  principle and policy 
favors the use o f  communi ty-based treatment, incl udi  ng 
outpatient treatment, a1 fway house placement, and t ransi t ional  housi ng. 4$ 

This objective approach resu l t s  in many potential c iv i l  committees being 

diverted from the road t o  the Milwaukee County Mental Health Complex t o  

community-based programs. This approach dominates the screening done by 

the Protective Services Management Team, which prescreens three-party 

pe t i t ions ;  the Mental Health Emergency Service, which provides 

prescreening i n  petition and emergency cases; and the s t a f f  o f  Ward 538 

a t  the Milwaukee County Mental Health Complex, the a d m i t t i n g  ward for  

c iv i l  detainees. The mechanics o f  the screening process will be 

discussed i n  more detai l  l a t e r .  

The second prcng i s  more subjective. Under t h i s  prong,  

res t r ic t iveness  i s  gauged by the personal preferences of the respondent. 

Milwaukee's Office of the S ta te  Public Defender and the Legal Aid Society 

of Milwaukee, Inc., which represent the v a s t  majority o f  respondents, 

emphasize t h e i r  cl ients l  personal preferences by evaluating the extent t o  

which a l te rna t ive  placements comport w i t h  the wishes o f  the c l i e n t  t o  be 

48. T.K. Zander, The Mental Commitment Law as a Scapegoat: The Real 
Problem i s  Not with the Mental Commitment Law, b u t  w i t h  the Lack of 
Communi ty-Based Mental Heal t h  Services ( A u g u s t  1 9 7 9 )  ( report t o  
Milwaukee County's Advisory Commi t t e e  onI4ental Comi tment S tanda rds  and 
Procedures). 
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served. A particular respondent may Dreft'r a n  ins t i tut ional  placement, 

ZveF t : ' ~ ~ i i ~ h  ~bject ; 'vel  y !< m y  be more r:<strictive t h a n  community-bared 

care. I f  because ai h i s  or her mentaj c n n d i t i o n  a respondent does n o t  or 

i s  unable t o  exprpss a personal  preferencz, c r x ~ ~ s e l  simply assumes t h a t  

the c l i e n t  would prefer the objectively l e s s  r e s t r i c t ive  placement. 

T h i s  assumption highlights the way tha t  the pat ients '  r ight t o  

the l e a s t  r e s t r i c t ive  a1 ternative comes i n t o  play d u r i n g  the prescreening 

process. A t  t h a t  stage the right i s  n o t  primarily a c iv i l  l iber ta r ian  

device for  protecting respondents from intrusive and unwanted mental 

health treatment. I t  i s ,  rather,  a means of ensuring t h a t  respondents 

have prompt access t o  much needed treatment under minimally intrusive 

conditions. 

goal of the screening agencies. 

He1 p i n g  respondents get adequate treatment i s  the primary 

When a pet i t ion i s  f i l e d  or a respondent i s  detained and formal 

commi tment proceedings begin, ci  v i 1  1 i bertarian concerns become more 

pronounced. The legal obligation of counsel for  the respondent t o  be 

adversary counsel , 49 however, does n o t  prevent h i m  or her from a l s o  

encouraging the respondent t o  accept treatment. 

should function as b o t h  an advocate and a counselor. 

interviewed5' in Milwaukee s ta ted,  a respondent's attorney should 

A respondent's attorney 

As one attorney 

advocate his or her c l i e n t ' s  wishes and should never deviate from those 

wishes, b u t  as counselor he or she should also try t o  influence a 

c l i e n t ' s  wishes when i t  i s  i n  the c l i e n t ' s  best i n t e re s t s  t o  do so. 

49. See Mis. S t a t .  Ann. $51.20(3) (West Cum., Supp.  1983-1984); 
Memmel v . X n d y ,  75 Vis. 2d 276, 249 N.N.  26 573, 577 (1977) .  

50. Persons interviewed i n  Milwaukee County were promi sed anonymity 
and are ,  thus, n o t  individually ident i f ied in this a r t i c l e .  
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counssl o r  r o l ?  5 .nost a p p a r z n i  i n  the n q c t i  axed s e t t l  enent process, 

A1 thotlgh this procoss begins a f t e r  the formal i n i t i  a t i  on o f  conmitinen-i 

procedures, i t i s  n o t  statutori1,y required. Before discussing i t  we. 1 ook 

i n  more detail  a t  the prescreening process which largely precedes and 

transcends the s t a tu to r i ly  requi red procedures. 

A. Informal Screening 

Screening by the Protective Services Management Team (PSMT) and 

the Mental Heal%h Emergency Service (MHES) often undercuts the need for  a 

three-party pet i t ion or an emergency detention. A1 t h o u g h  the SMHA does 

n o t  require any such ~ c r e e n i n g , ~ ’  a respondent may be diverted from the 

commi tment process i f  prel imi nary screening warrants diversion. 

When the PSMT receives a telephone ca l l  from a person seeking a 

three-party peti t ion,  the prescreening process begins. 

1 aw enforcement off i cers , MHES members, mental heal t h  o r  soci a1 service 

Callers m i g h t  be 

personnel, attorneys, or other persons or  agencies in the community. 

PSMT intake worker answering a ca l l  typically asks a c a l l e r  about the 

The 

respondent’s behavior, present mental condition, and prior mental health 

history,  and about whether the respondent’s family or others have taken 

any action to  mitigate the condition or circumstances prompting the 

telephone c a l l .  I f  such actions have had no or  minimal success, the 

intake worker schedules an appointment f o r  the c a l l e r  and two other adul t  

persons t o  complete a three-party pet i t ion a t  the PSI4T off ice .  

mitigating action has n o t  been taken, however, the intake worker may 

I f  

51. See Vis. Stat .  Ann.  §§51.15; 51.20 (Hest Cum. Supp.  1983-1 984);  
see a lso supra notes 23-26 and accompanying text.  --- 
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refer  th?  ca l l e r  t o  t h e  nearest community mental health center,  the MHES, 

or some ~ t h e r  agency or 7 x . i I i t y .  Involuntary c iv i l  commitment i s  

pursLied on ly  a s  a l a s t  resnrt. 

%hen the intake worker t ransfers  a call  t o  the MHES, a n  MHES 

counselor continues the telephone screening, which may include 

assessment, negotiating a care p l a n ,  and referring the c a l l e r  to  a 

treatment f a c i l i t y  or agency. 

resolves the c r i s i s  s i tuat ion.  If  warranted, however, a mobile MHES team 

In many cases th i s  telephone intervention 

may continue the intervention and screening on s i t e .  

The NHES also provide screening fo r  the police i n  emergency 

The SMHA authorizes a law enforcement of f icer  t o  take a s i tuat ions.  

respondent i n t o  emergency detention i f  he or she has cause t o  believe 

t h a t  the respondent meets detention c r i t e r i  ae5*  A1 t h o u g h  no screening 

i s  required before this  detention, the police may call  MHES for  

assistance i n  determining i f  the respondent meets emergency detention 

c r i t e r i a .  

commi tment proceedings. 

This provides another opportunity for  diversion from 
53 

6. 

c u s t ody 

Screening a t  Ward 530 

I f  a law enforcement of f icer  takes a respondent into emergency 

the of f icer  delivers the respondent t o  Ward 533 a t  the Milwaukee 

52. Wis. Stat .  Ann.  S51.15(1) (West Cum. Supp. 1983-1984). 

53. The ava i lab i l i ty  of MHES screening has been compromised by an 
ever-shrinking budget and s t a f f .  
merger of the Crisis Intervention Service and the Psychiatric Emergency 
Service. The Crisis Intervention Service was formed two years e a r l i e r ,  
w i t h  a s ta f f  of 20 persons, t o  provide 24-hour services seven days a 
week. 
Service being unable t o  respond t o  about 25 percent o f  the incoming c a l l s  
requiring Mobile intervention. 
only on weekdays from 8 a.m. t o  1 O : O O  p.m. 

The MHES was formed i n  early 1983 by a 

Before the merger, cutbacks resulted i n  the Cris is  Intervention 

The MHES now can provide such services 
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County Menta? Z e a l t h  Complex, .:he admi t i i n g  ward f o r  c i v i l  detainees. 

;ne SI";?HB requi:..es :hat w:' t ; l in  :?G hours a f t e r  a r2spor:dent is deiivered CY 

a d e t m t i o n  f a c i l i t y ,  the t rea- :mnt  dfrec tor ,  or h i s  or her designee, 

shall  determine :hwther t he  respondent shall  be detained o r  

re1 eased. 54 Ward 536 s t a f f  meet and exceed this m i  nimurn requi rement. 

I 

Staff promptly conduct a mental heal t h  eval uati on of incoming 

detainees. 

resident on cal l  does an i n i t i a l  assessment of him or her. In ra re  cases 

the resident may release the respondent immediately or the next morning. 

Detainees who arrive d u r i n g  the day and those remaining a f t e r  n i g h t  

arr ival  are  generally evaluated by a s t a f f  psychia t r i s t  2nd a social 

worker. 

If  a detainee arrives a t  53B d u r i n g  the n i g h t ,  a psychiatric 

During this eval uation, the SMHA requires only an 'lei ther /or"  

decision--detention or no detention. Ward 53B s t a f f  exceed this minimum 

requirement by counseling respondents regarding the ava i l ab i l i t y  of 

voluntary admission, outpatient treatment, and community placement. 

i n i t i a l  evaluations r e su l t  i n  referral  t o  objectively l e s s  r e s t r i c t ive  

Y 
Many 

treatment a1 ternatives.  

One notabl e a1 te rna t i  ve i s  a "1 4-day vol untary pending" 

arrangement, which i s  made available by an SMHA provision.55 Uilder 

this arrangement, the respondent may e l e c t  t o  become a voluntary pat ient  

w i t h  res t r ic t ions .  

hospital fo r  1 4  days but cannot sign o u t  d u r i n g  t ha t  period. 

respondent has 1 4  days to  prove h i 5  or her s u i t a b i l i t y  f o r  voluntary 

Practically speaking, the respondent signs in to  the 

The 

54. Wis .  S t a t .  Ann.  §51.15(4)(b) (West Cum.  Supp.  1983-19134). 

55. See id. a t  §51,10(6).  -- 
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rather than i n v o i  untary admi s s i  on. 

the vc? nn;ary adni ssi on w i  zhi n this sime. 

disapproves the admission, the c iv i l  commitment proceedings are suspended 

until the 2nd o f  the 14-day period. 

voluntary pat ient  and the c iv i l  commitment proceeding i s  dismissed. 

The treatment d i  rector must approve 

Unl ess the d i  rector  

- !he patient then becomes a regular 

C .  Negotiated Settlements 

The most s ignif icant  and controversial step beyond the SMHA 

comrni tment procedures i n  M i  1 waukee County i s the negoti ated s e t t l  ement 

process. Negotiated settlements take two forms: (1 ) "court-ordered 

voluntary" agreements (COVs) ,56 which r e su l t  i n  yo1 untary inpat ient  

status, and ( 2 )  st ipulated settlements, which r e su l t  i n  outpatient 

s ta tus .  

conferences and negotiations between the attorney representing the 

respondent and the corporation counsel, who represents the s ta te .  These 

conferences and negotiations generally occur prior t o  the probable cause 

hearing, b u t  may follow i t .  

and then seek postponement of the probable cause hearing or final 

commitment hearing for  a specified time, d u r i n g  which the respondent 

par t ic ipates  in the agreed-upon treatment program. 

f a i l s  t o  comply w i t h  the terms of the agreement, the matter i s  dismissed 

A negotiated settlement resul ts  from relat ively unstructured 

The par t ies  negotiate, reach an agreement, 

Unless the respondent 

a t  the end o f  the treatment period., If tile respondent 

comply, the corporation counsel requests t h a t  the case 

has fa i led  t o  

be reopened. 

56. In I .  Keili tz & B . D .  McGraw, supra note 22, a t  72 n.70, the 
authors suggested t h a t  p a r t  of the controversy surrounding court-ordered 
voluntary agreements has resulted from the inherently inconsi s ten t  1 abel 
used t o  refer  t o  these agreements. The authors suggested an al ternat ive 
1 abel , such as "stipulated vol untary" e 
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board-and-care facjl i ty ,  socia'; services such as General Assistance or 

Suppl  ementary Security Income, food stamps, "meal s-on-wheel s," homemaker 

services, and other c o n d i t i o n s  peculiar t o  the case. A t  the  time o f  the 

or iginal ly  scheduled probable cause hearing, the par t ies  present the 

s t ipulated settlement t o  the court, which usually adopts i t  as the order 

of the court. 

Under the c o n d i t i o n s  of a COY, judicial  proceedings may be 

adjourned for  up  t o  six months or u n t i l  ( 1 )  the respondent's counsel 

no t i f ies  the court  t h a t  his or her c l i e n t  wishes the case t o  be s e t  f o r  

hearing, or  ( 2 )  Milwaukee County Mental Health Complex s t a f f  determine 

t h a t  the respondent no longer needs inpat ient  treatment and notify the 

court  t o  t h a t  e f f ec t ,  i n  which case the pending commitment proceedings 

are  dismissed. 

approval of the treatment s t a f f .  

admission, the respondent agrees t o  cooperate w i t h  treatment s t a f f .  

The court orders the COY conditions subject t o  the 

Under the resul t ing "voluntary" 

The el ements of a proposed s e t t l  ement a re  i n i  t i  a1 7y formulated 

by the respondent's counsel. 

t a l k s  w i t h  the respondent (usually the evening before the scheduled 

probable cause hearing), Ward 533 s ta f f ,  social workers a f f i l i a t e d  e i the r  

In constructing a proposal, the attorney 

w i t h  the Legal Aid  Society o r  the Combined Community Services Board, a n d ,  

although l e s s  frequently, family members and pet i t ioners .  A1 though the 

corporation counsel may invest igate  a1 teernati ve arrangements before the 

respondent ' s counsel presents a proposed s e t t l  ement, he typical ly waits 
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Cor?orat?nn counsel n igh t  then a c z ~ p t  the proposal as presented, 

proposal o u t r i g h t  and proceed t o  probable catise hearing. 

Supporters o f  the negotiated settlement process s t a t e  t ha t  i t  

fur thers  the leg is la t ive  policy of the SMHA by assurlng access t o  the 

1 eas t  r e s t r i c t ive  treatment a1 te rna t i  ve appropriate t o  the respondent ' s 

needs. Critics argue t h a t  i t  tips the balance t o o  much i n  favor o f  the 

respondent's 1 i berty in t e re s t s  while cornpromiming much needed treatment 

and care. A cr i t ic ism aimed a t  s t ipulated settlements i s  tha t  the 

moni to r i  ng of  a respondent's compl iance w i t h  outpatient treatment terms 

and conditions i s inadequate. 

Lack o f  resources l i e s  a t  the root  of the moni tor ing  problem. 

Corporation counsel docs not have the time o r  the resources t o  monitor a 

respondent s compl i ance w i  t h  the condi t i  ons of a s t i  pul  ated s e t t l  ement 

once i t  i s  approved by the court, The only real check on compliance 

occurs when pet i t ioners ,  members of the respondent's family, mental 

heal t h  professional s , or others in the community bring a respondent's 

noncompliance t o  the attent.ion of the corporation counsel e While 

additional resources appear t o  be the only complete solution t o  the 

problem, a coordination and 1 inking of existing services,  and  a 

modi f ica t ion  of the legal proceedings t o  better accomodate the stipu'i a t ed  

settlement process may provide partial  sol uti ons. 57 

57. See id, a t  102-114 ( d e t a i l s  bow such coordination and 
m o d i f i c a t x  E u l  d be accompl ished). 
Community Services Board created a position for  a social worker who would 
be responsi bl e for investigating a1 ternat i  ve treatment pl ans for  
respondents. 
purposes e 

In  ear ly  1983, the Combined 

This social worker could also be used fo r  monitoring 

133 



- -  I ? I ,  PEESCRIPTICN AND P?!4CTiCE 
- ~ h o u q  ;reIimina*y x r e e n i n g  a m  i q o t i a r e . :  sex:imcncs nave 

esszntially superseded the m r e  fomai S W A  prccedures i n  many cases, i f  

a r,csFondenr. i s  no& a f v e r w i  ~y informal means, t h e  S;VHA procedurPs 

provide additional opportunities for diversion. They also provide the 

means for  respecting a respondent's r i g h t  t o  the l e a s t  r e s t r i c t i v e  

a l te rna t ive  as he or she proceeds through the stages of involuntary c iv i l  

commitment, even through the ultimate comitment order and the ensuing 

- placement. 

In Milwaukee County practice,  however, diversion pursuant t o  

formal procedures i s  unlikely. A presumption seems t o  a r i s e  t h a t  i f  a 

respondent has n o t  been diverted by informal means, a high probabili ty 

ex i s t s  t ha t  the respondent i s  n o t  a proper subject f o r  treatment l e s s  

r e s t r i c t i v e  than involuntary hospitalization. 

i s  no evidence t h a t  the means of respecting a respondent's right t o  the 

l e a s t  r e s t r i c t ive  a l te rna t ive  are  neglected o r  abused, not a l l  o f  the 

s ta tutory prescriptions are  fu l ly  applied. 

Additionally, though  there 

The following discussion out1 ines procedures envfsioned i n  the 

SijlHA and their trans1 ation into Milwaukee County practice. 

A .  Detention, Probable Cause, and Commitment Cr i te r ia  

A potentially s ign i f icant  b u t  inconspicuous phrase appears i n  

the s ta tutory c r i t e r i a  t ha t  must be sa t i s f i ed  before an emergency 

detention may be effected,  probable cause may be found, or  comitment may 

be ordered. 

behavior t ha t  spurred others t o  seek his o r  her comitment poses a th rea t  

t o  the respondent b u t  - n o t  t o  others. According t o  t h i s  phrase, i n  two 

limited s i tua t ions ,  a respondent may not be detained or committed, nor 

T h i s  phrase comes i n t o  play only i f  the respondent's 
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may probable  cause be f o u n d ,  " i f  reasonable prov-ision f o r  the 

individoal ' s  p r o l e c t i m  i s  avzi'7 a b l e  i n  'the c~mmun?:ty." '~ The f i rs t  

s i tuaxion m x r s  i f  tne  respondent eviciences a "probabi l i ty  o f  physical 

impairmenr o r  i n j u r y  t o  h i m s e l f  o r  n e r s z l f  due t o  impaired judgment ... . r n  -"  
l l d -  

The second occurs i f  "due t o  mental i l l n e s s  or  d rug  dependency, he or  she 

is  unable t o  s a t i s f y  basic needs f o r  nourishment, s h e l t e r  o r  sa fe ty  

without prompt and adequate treatment . These s i t u a t i o n s  may be 

contrasted w i t h  two other  s i t u a t i o n s  i n  which the a v a i l a b i l i t y  of 

protection i n  the  community does not bar detention, probable cause, o r  

commitment. The l a t t e r  occur i f  the respondent 's  condition poses a 

t h r e a t  t o  others  o r  an extreme threat t o  h i m  o r  h e r s e l f ,  such a s  i f  the  

respondent i s  homicidal or suicidal.61 The ra t iona le  f o r  the  

"reasonable provision i n  the community" standard apparently i s  t h a t  

community a1 te rna t ives  may be more avail able  o r  e f f e c t i v e  f o r  respondents 

who have impaired judgment  o r  an i n a b i l i t y  t o  s a t i s f y  basic needs than 

f o r  respondents who a r e  homicidal o r  su ic ida l .  The s ignif icance of the 

standard as  applied i n  Milwaukee County, however, i s  unclear. 

When a Milwaukee pol ice  o f f i c e r  must decide whether t o  take a 

respondent i n t o  emergency custody, the o f f i c e r ' s  decision is shaped much 

58. N i s *  S t a t .  Ann. §§51e15(1) (a)3  & 4; 51.20(1)(a)2.c & d ;  
51.20(1)(lm) (West Cum. Supp. 1983-1984). 

59. Id. a t  §§51.15!1)(a)3; 51.20(1 ) (a )Z.c ;  51.20(1 ) ( l m ) .  
S p e c i f i c a n y ,  the a v a i l a b i l i t y  i n  the  community o f  reasonable provision 
f o r  the  individual Is protection negates the requirement t h a t  the 
probabi l i ty  of harm be "subs tan t ia l"  before a jud ic ia l  sanction i s  
warranted. See i d .  -- 

t 

60. - Id. a t  §§51.,15(1)(a)4; 51.20(1)2.d. 

67. -- See i d .  a t  § S 5 1 e 1 5 ( l ) ( a ) l  & 2;  5 l 0 2 0 ( 1 ) ( a ) 2 . a  5( b. 

135 



l ess  ~y a ciose tmcxing o i  :RE statutcr-y c r i t z r i a ,  including this 

parT?cuiar szancz :...l:. than 3y his or her ,Jpwationai s t y l e  a n 2  assessmen5: 

of the risks and ooportunitiss i n  the g i v e n  s i tuat ion.  '' me emergency 

detention s t a tu t e  gives of f icers  broad discretion i n  determining whether 
6 3  t o  ini t i a t e  emergency detention. According t o  a representative of 

Milwaukee's Department of Police, an o f f i c e r ' s  decision process i s  no 

d i f fe ren t  i n  an emergency detention than i n  a criminal a r r e s t .  That i s ,  

i t  is determined by the respondent's recent and specif ic  actions 

threatening the respondent or others. A n  o f f icer  does not, therefore,  

discretely apply the "reasonable provis ion  i n  the community'' standard. 

Rather, the of f icer  assesses the s i tuat ion t o  determine i f  an emergency 

detention, a referral  fo r  a three-party pe t i t ion ,  o r  a referral  t o  the 
64 MHES o r  some other service or f a c i l i t y  would be appropr i a t e .  

T h e  standard may become more important l a t e r  i n  the commitment 

processp d u r i n g  the p r o b a b l e  cause and final commitment hearings, i f  the 

respondent i s  not diverted through prel iminary screening or a negotiated 

settlement. Presumably, t h i s  standard would bar a probabl e cause finding 

or commitment order i f  community placement i s  available.  Other SMHA 

provisions, however, authorize the court t o  order community pl acernent of 

62. See M.K. Brown, Working the S t r ee t :  Police Discretion and the 
Dilemmas F R e f o r m  (1 981 ). 

63. See Wis. S t a t .  A n n .  $ 5 1 . 1 5 ( l ) ( a )  (West Cum. Supp.  1983-1984) ( " A  
law e n f o r G e n t  o f f i ce r  ... - may take an individual into custody i f  the 
of f icer  has -- cause t o  believe t h a t  ..." ) (emphasis added). 

64. T h i s  does n o t  imply tha t  the s ta tutory c r i t e r i a  are unimportant 
o r  shoul d be ignored. 
work. 
detain respondent's because they f a i l  t o  closely track the detention 
c r i t e r i a .  I f  anything, of f icers  are reluctant t o  take respondents i n t o  
custody and do i t  only as a l a s t  resort .  

I t  simply recognizes the real i t i e s  of pol ice  
Nor does i t  imply t h a t  police of f icers  i n  Milwaukee improperly 
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c c  

i f  tne s ta tu tory  c r i t e r i a  a re  proven, including t h a t  3: a respondent. 

no masonmle  ~ r o v i s i o n  for  F r o t x t i n g  the respondent i s  availaDle i n  the  

community, can the court  :hen order community placement? A negative 

answer would defeat  the l e g i s l a t i v e  policy o f  the S W A .  

This possible c o n f l i c t  i n  the SMHA may be resolved by focusing 

on the requirement t h a t  the provision f o r  the  respondent 's  protection be 

"reasonabl e. For example, dismissal of a commitment case and 

voluntary placement i n  a board and care  home may be unreasonable i f  the 

respondent is  unlikely t o  voluntar i ly  continue i n  the  treatment and care  

program. A commitment order requiring placement i n  the same board and 

care  f a c i l i t y  m i g h t  be reasonable, however, because a commitment order 

ac t iva tes  s ta tu tory  mechanisms f o r  ensuring t h a t  the respondent 

par t ic ipa tes  i n  the program. 

per iodical ly  reeval uate a committed person and report thei r findings t o  

the court .67 These reeval uations provide an opportunity t o  determine 

i f  the respondent i s  properly par t ic ipa t ing  i n  the  ordered program, 

especial ly  when the program i s  i n  a community setting. 

may d i r ec t  i n  i t s  commitment order- t h a t  an inpa t ien t  f a c i l i t y  deta'n the 

respondent long enough t o  evaluate him or her and develop a treatment 

plan, and then release the respondent on the condition t h a t  he o r  she 

1 

The SMHA requires treatment s t a f f  t o  

Also, the court  

take prescribed medication and report  t o  a treatment f a c i l i t y  on an 

65. -- See in f r a  notes 71-74, 86-88 and accompanying t ex t .  

66. Wis. S ta t .  Ann. S§51e15( l ) ( a )3  & 4; 51.20(1)(a)2.c A d ;  
51.20(1)(lm) (Nest C u m .  Supp.  1983-1984). 

67. Id. a t  §57.20(17) (per iodic  reevaluations must be conducted 
w i t h i n  30days  a f t e r  the commitment order, w i t h i n  three months a f t e r  the 
i n i t i a l  reevaluation, and again the rea f t e r  a t  l e a s t  once each six months) .  
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r -  

;c o u t m t i s g t  b a s i s  3s often 35 rewired. T'ne order mzy d i rec t  ^,ha1 j f  

t h e  resnoodent =3j s t o  nee; 2:  ther of  these conditions, the t x a t m n t  

d i rector  may remest  t h a t  a law enforcement o f f i c e r  take the resDos?dent 

into cgstody and t h a t  the inedicati on De 3dmi n i  stered i nvol m%ari ly . 
I f  the respondent f a i l s  t o  comp1.y w i t h  the conditions, the respondent may 

be transferred back into the f a c i l i t y  t ha t  detained h i m  or her following 

the commitment order." For many respondents, the mere f a c t  t h a t  they 

have been jud ic ia l ly  ordered into treatment may ensure par t ic ipat ion i n  

the program. 

commitment order appropriate when i t  wcul d be i nappropri  a t e  or 

"unreasonable" on a voluntary basis. The reasonable provisicn i n  the 

community standard should  provide respondents protection against  

unnecessary comi tment orders w h m  1 ess supervi s i  on i s needed. 

-n 
03 

These factors  may make community placement pursuant t o  a 

B. Re1 ease Pending Commi tment Hearing 

Following a finding of probable cause, the court may release a 

While released, the respondent pending the f inal  commitment hearing. 71 

respondent has a r i g h t  t o  receive voluntary treatment services. 72 On 

the other hand, the court may issue a conditional release order requiring 

the respondent t o  accept treatment and specifying the action t o  be taken 

i f  the respondent breaches a treatment condition.73 If  the court makes 

68. - I d .  a t  §51.20(13)(dm). -- See in f r a  notes 88-89 and accompanying 
text .  

69. Id. - 
70. - I d .  a t  $551.20(13)(dm); 51.35(1)(a). 

71. W i s e  Stat .  A n n .  S55.20(8)(a) (West Cum. Supp.  1983-1984). 

72. Id. 

73. Id .  

- 
- 
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t reament  a condition of reiease, the respondent may accept this 

concii ti cn or el e c t  ae ten t jon  i nstead. 
7-r  

An uncondi t i  onai re? ease i s  v i  rwal ly  never used i n  Mi 1 waukee 

County, and the conditional reiease is  only infrequently used. 

cases, i f  detention a t  Ward 530 i s  unnecessary, the probate  court 

In most 

commissioner will authorize a1 ternative placement by accepting a 

negotiated settlement. According %o one commissioner, excluding cases in 

which no probable cause i s  found or i n  which a negotiated settlement i s  

reached, the only s i t u a t i o n  i n  w h i c h  a respondent would be released is i f  

the harm threatened by the respondent's condition is  related t o  

si tuational factors t ha t  can be controlled. 

of harm i s  presented by an adul t  child 1 iving w i t h  his or her parents and 

the threa t  may be eliminated by requiring the a d u l t  chi ld  t o  l i w  

elsewhere. 

For example, i f  the threat  

He s ta ted that  release i s  rare  because probable cause has 
1175 been found t o  believe t h a t  the respondent is  "dangerous. 

C.  Mental Health Examination and Testimony 

After a probable cause hearing i n  which the commissioner has 

found probable cause t o  believe the allogations tha t  the respondent i s  a 

proper subject for  involuntary commitment, two examiners are appointed to  

74. Id.  

75. 

- 
The dangerousness standard as ar t iculated i n  the SMHA i s  much 

more f lex ib le  t h a n  the standard currently appl ied i n  Milwaukee County. 
Section 51 .20( l ) (a )2  contains four formulations from which %he court may 
infer  dangerousness. Tine meaning of dangerousness may vayy within these 
formulations depending primarily upon the type of harm which may resu l t  
from a respondent's condition and upon whether the respondent or scime 
other person m i g h t  suffer t h a t  harm. These c r i t e r i a  were formulated i n  
contemplation o f  the l e a s t  r e s t r i c t ive  al ternat ive doctrine. See i d .  a t  
551 .OOl e 

construction, the dangerousness standard s h o u l d  be construed t o  a l low a 
finding t h a t  a respondent i s  dangerous, b u t  t ha t ,  under appropriate 
circumstances, he or she may be placed in treatment l e s s  r e s t r i c t ive  than 
hospi t a l  i za t i  on. 

-- 
T h u s ,  i n  accordance w i t h  proper rules of statutory 
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5 W A  TO irtake a ‘‘?ximenmti oc zcr;cern~ng ~ h e  a?prspri 3.2 i avel  sf 

~ T E G Z E ~ L  ... . l;ncjaaing; izvei 03’ inpaxien-, fdc1.j:tY w n j c h  

provides the l e a s t  r e s t r i c t ive  environment consistent with the needs o f  

the individual ... . A1 though s t a tu t e  requi res t h a t  the exami ners 

f i l e  independent reports of t h e i r  examinations w i t h  the court,78 i t  

does n o t  require tha t  the examiners actually t e s t i f y  a t  the final 

hearing. 

concerning his or her belief regarding whether the respondent meets 

commitment c r i t e r i a  and regarding the appropriateness of various . 

treatment modal i t ies  or  f a c i l i t i e s .  

I f  examiners do t e s t i f y ,  however, each should t e s t i f y  

79 

A1 t h o u g h  the examiners appointed i n  Milwaukee County generally 

do t e s t i f y  a t  f inal  hearings, t h e i r  testimony t h a t  the  au tho r  observed 

insuf f ic ien t ly  addressed a1 ternat ives  to  the Milwaukee County Mental 

Health T h i s  observation does not lead inevitably to  the 

conclusion t h a t  the examiners have fa i led  t o  corssider alterna!ives. 

points more d i rec t ly  toward the f a i lu re  of counsel t o  challenge t h e i r  

I t  

testimony. 

76. - I d .  a t  §51.20(9)(a).  

77.  - I d .  a t  §51.20(91(b). 

78. - Id .  a t  S51.20(9)!a). 

79. I d .  
I 

80. Although the au tho r  was able t o  observe several i n i t i a l  
examinations of Ward 538 detainees and t o  interview three examiners who 
frequently conduct prehearing examinations, the a u t h o r  was unable t o  
observe examinations conducted by court-appointed examiners. 
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does n o t  require corporation counsel as part  of his case 

explore treatment a1 ternatives l e s s  r e s t r i c t ive  than t h a t  

advocates. Rather, the ul timate responsibil i ty l i e s  w i t h  the court to  

determine whether corporation counsel s preferred treatment of the 

respondent, or some l e s s  r e s t r i c t ive  modality, i s  appropriate. 82 

Corporation counsel has neither the responsibil i ty,  nor t h 2  incentive, t o  

present the court w i t h  l e s s  r e s t r i c t ive  a1 ternatives.  Once corporation 

counsel has presented evidence s u p p o r t i n g  the treatment i t  advocates, the 

onus s h i f t s  to  the respondent's counsel t o  rebut t h a t  evidence, 2nd t o  

present a l ternat ives  t o  the court. The respondent's counsel has the 

incentive t o  explore and present evidence o f  l e s s  r e s t r i c t ive  

al ternat ives  t o  protect his or her c l i e n t ' s  l iber ty  in te res t s .  

A1 t h o u g h  the court ordered i nvol untary hospital i za i i  on i n  a l l  

b u t  one of the hearings the au%hor observed,83 the court reached t h i s  

disposition n o t  because corporation counsel presented suf f ic ien t  

81. Cf. Wis. S ta t .  A n n .  §51,20(13)(e) (West Cum.  Supp.  1983-1984) 
("The p e t z i o n e r  has the burden o f  p r o v i n g  a l l  required f ac t s  by c lear  
and convincing evidence" 1. 

82. -- See i d .  a t  $51.20(13)(a), ( c ) ,  & (din). 

83. The hearing t h a t  d i d  not  result i n  hospitalization resulted i n  
the court approving a st ipul ated s e t t l  ement. 
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treatment evidenc? b u t  because the respondent's counszl f a i l  od t o  

present less res:;-i.:ti \;le a; z s n s t i v e s  eviaence. In  m m t  of m e  cases. 

the treatment eviience thaz  c 2 r p o r a t i o n  counsel presentsd ccrisi s t e d  o f  

counsel a s k i  ng the exarni nerj 

Mental Heal t h  Complex fo r  treatment?" The examiners unanimously 

respondea, ''Yes. 'I 

'?Waul d you recomend t h ~  M i  1 waukee County 

Such a leading question and  affirmative response, without more, 

should be insuf f ic ien t  t o  carry corporation counsel's burden of proof i f  

a respondent's attorney challenges the adequacy of t h a t  evidence and  

presents l e s s  r e s t r i c t ive  al ternat ives  t o  the court. Dur ing  each o f  the 

hearings observed, however, the respondent's counsel simply fa i led  to  do 

so. In a l l  o f  these hearings, and i n  most cases reaching the final 

hearing stage,  respondents were represented by private attorneys,  not by 

public defenders or Legal Aid  Society attorneys. 

attorneys t o  present even minimal evidence of l e s s  r e s t r i c t i v e  

a1 te rna t i  ves should  probably be a t t r ibu ted  t o  thei r re1 a t ive  inexperience 

i n  c iv i l  comitment cases and their lack of assistance by social workers 

i n  preparing fo r  hearing. 

The f a i l u r e  of these 

Even before presenting a1 te rna t i  ves evidence, these attorneys 

should effect ively cross-examine the expert witnesses tha t  corporation 

counsel has presented i n  support of hospital i zation. 

representing respondents must determine case-by-case and witness-by- 

witness how, and whether, t o  cross-examine expert witnesses, they should 

carefully consider whether t o  probe concl usory and cursory treatment 

evidence. 

the expert witness t o  specif ical ly  detail  how he or she reached the 

conclusion tha t  hospitalization was the l e a s t  r e s t r i c t ive  

A1 though attorneys 

I t  may be very appropriate f o r  a respondent's attorney t o  ask 
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a l te rna t ive  suf f ic ien t  f o r  tne respondent. For  example, the attorney 

night ask the witness what 3.i ternatives,  i f  any, the witness considered 

and why "Ley were insuif ic jent .  The attorney may find tha t  no expl ic i t  
34 a1 ternat i  vzs were consi derea. 

D Commi b e n t  Order and D i  S D O S i  t i  on 

i I f  commitment c r i t e r i a  are met, the court must order cominitment 

t o  the care and custody of the community b a ~ r d , ~ ~  ''or i f  inpat ient  care 

i s  not required order commitment t o  ou tpa t i en t  treatment under the care 

of such board e The community board then must arrange fo r  

treatment i n  the  l e a s t  r e s t r i c t ive  manner consistent with the 

respondent's needs and the maximum level o f  inpat ient  f a c i l i t y ,  i f  any, 

designated i n  the court order. 87 If the court finds tha t  the 

respondent I s  dangerousness can be control 1 ed with medication adrni nS stered 

on an outpatient basis,  the court i n  i t s  commitment order may authorize 

the community board to  release the respondent on the condition tha t  the 

respondent take prescribed medication and report t o  a par t icular  

treatment f a c i l i t y  as often as required for  outpatient evaluation. 88 

84. One glaring example of a respondent's attorney f a i l i ng  t o  
effect ively cross-examine an expert witness occurred when the witness 
s ta ted tha t  he had seen the respondent for  only 15  seconds--the 
respondent had merely told the examiner tha t  he d i d  n o t  want t o  ta lk  t o  
h im.  Nevertheless, the witness s ta ted n o t  only t h a t  the respondent was 
committable, b u t  also t h a t  he must be committed t o  the Milwaukee County 
Mental Health Complex. The respondent's attorney d i d  n o t  cross-examine. 

85. 
Milwaukee, i s  appointed by the County Board of Supervisors t o  provide 
services fo r  the program needs o f  mentally disabled persons. 
Ann. §51.42(5) (West Cum.  Supp.  1983-1 984). 

Tne community board, or the Combined Community Services Board i n  

Wis. S t a t .  

86. Id .  a t  §51.20(13)(a)3, 4, & 5. 

87. I d .  a t  § 5 1 . 2 0 ( 1 3 ) ( ~ ) 2 .  

- 
- 

88. Id. a t  $51.20(13)(dm). See supra notes 68-70 and accompanying - -- t ex t  
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Ourin! :he nearinqs tiif authcr observed, the court c i d  not 

a m e a r  52riousIy ts conside? a7 ternat ives  t o  i matiefir, p l  acernent a t  tne  

Miiwiiu~ee County Mental Heal 5-1 Corn01 ex.  The court f s i l  ed t o  d i  s t i  ngui  s h  

"comrnitaent," which nay include al ternat ive placement, from 

"hospital ization. 'I Th 

settlement process has 

probable cause hearing 

the probabili ty i s  h i g  

s i s  not surprizing given t h a t  the negotiated 

resulted i n  most respondents being diverted a t  the 

t o  l e s s  r e s t r i c t ive  care and treatment. Although 

e r  t ha t  a respondent n o t  diverted before the final 

hearing i s  no t  a proper subject f o r  l e s s  r e s t r i c t i v e  placement, such 

speculation i s  not a proper working presumption i n  a f inal  conimitment 

hearing. Even a f t e r  unsuccessful settlement negotiations, a respondent 

i n  Wisconsin i s  en t i t l ed  t o  commitment i n  the l e a s t  r e s t r i c t i v e  

a l te rna t ive  suf f ic ien t  t o  meet his or  her treatment needs. 89 
\ 

For the court  t o  make a well-informed placement decision, i t  

must be presented w i t h  suf f ic ien t  a1 ternat ives  evidence. Expert 

testimony as described aboveg0 does not provide su f f i c i en t  information 

for  the court  t o  order anything b u t  hospitalization. If a respondent's 

counsel f a i l s  t o  present a1 ternat ives  evidence, the court i t s e l f  should 

i n q u i  re regarding a1 ternatives . 
The court and  the respondent ' s counsel have responsi b i  1 i t i  es 

implicating the l e a s t  r e s t r i c t i v e  a l te rna t ive  doctrine. Once a court  

orders comi tment, however, a1 1 responsibil i ty s h i f t s  t o  the community 

board.91 The board must provide "the l e a s t  r e s t r i c t i v e  treatment 

90. 

91. 

See supra notes 83-84 and accompanying text .  

See supra note 87 and accompanying text.  
-- 
-- 
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a1 t e rna t ive  appropriate t o  the pa t ien t  ' s needs, and movement through a1 1 

approDri aze and necessary treatment cmponents t o  assure cont inui ty  o f  

care.  A respondent mu51  oe per iodical ly  reevaluated t o  determine i f  f, 92 

be or she "has made s u f f i c i e n t  progress t o  be entStled t o  t r ans fe r  t o  a 

l e s s  r e s t r i c t i v e  f a c i l i t y  or discharge. 'Ig3 The board may t r ans fe r  any 

respondent committed t o  i t  between treatment f a c i l i t i e s ,  including, b u t  

not l imited t o  inpa t ien t ,  outpat ient ,  and r ehab i l i t a t ion  programs,94 o r  

from a f a c i l i t y  i n t o  the community i f  such a t r ans fe r  i s  cons is ten t  w i t h  

reasonable medical or c l in i ca l  judgment and w i t h  the  l e a s t  r e s t r i c t i v e  

a l t e rna t ive  doctrineeg5 A s  p a r t  of a t r ans fe r  t o  a less r e s t r i c t i v e  

a l t e rna t ive ,  the board may impose terms and cond i t ions  beneficial  t o  the 

patient.96 A t  the time of the conditional t r ans fe r sg7  the respondent 

must be informed of the consequences of violat ing the terms a n d  

conditions,  including t r ans fe r  back t o  a more r e s t r i c t i v e  setting. 98 

92. Wis. S ta t .  Ann. S51.22(5) (West Cum. Supp. 1983-1984). 

93. Id. a t  §51.20(17). See supra note 67 and accompanying t ex t .  - -- 
94. -- See i d .  a t  §51.01(19). 

95. - Id. a t  §51.35(1)(a).  

96. Id. - 
97. - Id. a t  §51.01(4). 

98. Id. a t  §51.35(a)(a) .  I f  a t r ans fe r  back t o  a more r e s t r i c t i v e  
f a c i l i t y  =curs w i t h i n  seven days of a temporary t r ans fe r  from t h a t  
f a c i l i t y  and the return was pa r t  o f  a prewi3usly establ ished pian of 
which the respondent had notice a t  the time of the temporary t r ans fe r ,  
then no due process rights at tach.  See i d .  a t  S 5 l O 3 5 ( 1 ) ( e ) .  Certain due 
precess rights do a t tach ,  however, t o  any other  t r ans fe r  t o  a more 
r e s t r i c t i v e  se t t ing .  Whenever a t r ans fe r  i s  from outpat ient  t o  inpa t ien t  
s t a t u s ,  or whenever a t r ans fe r  between treatment f a c i l i t i e s  r e s u l t s  i n  
g rea te r  r e s t r i c t i o n s  of the respondent's personal freedom, the respondent 
must be informed o ra l ly  and i n  w r i t i n g  of his o r  her rights t o  contact  an 
attorney and a member of his or her family, t o  have an attorney provided 
a t  p u b l i c  expense ( i f  the respondent i s  ind igent ) ,  and t o  pe t i t i on  a 
court  where the respondent i s  located,  or the committing cour t ,  for  a 
review of  the t r ans fe r .  Id. 

-- 

- 
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Several intorvfewees t o 1  d tbr? a u t h o r  tha t  the Combined Ccrranunity t 
I 
! 

S>e.r*rices Ward ( X S E j  of Ni?wal;kee County nas f a i l e d  t o  acnieve the use 

of al ternat ives  a s  envisioned i n  ths SMHA. One s t a t 4  t h a t  the CCSB has 

an  " ins t i tu t iona l  b i a s "  t h a t  has persisted d u r i n g  the 

deinst i tut ional izat ion era. That i s ,  the CCSB f i r s t  funds the Mental 

Health Complexgg then apportions residual funds among other programs. 

Other interv 

at tent ion t o  

A1 though 

complaint i n  

other c i t i e s  

ewees agreed tha t  the CCSB has not given su f f i c i en t  

a l te rna t ives  b u t  needs to  do so. 

the lack of available community a l te rna t ives  is  a common 

Milwaukee, the problem i s  n o t  n'early as pronounced as i n  

across the count ry ,  par t icular ly  larger c i t i e s .  

I 
f 100 

Although more resources are needed, many board and care homes and 

communi ty-based residenti  a1 faci  1 i t i  es are  used regul a r ly  i n  connection 

w i t h  s t ipulated settlements. The use o f  exis t ing a1 ternat ive resources 

f o l  1 owing a commi tment order may be improved, however. 

The CCSB operates six catchment area c l in i c s ,  which are  available fo r  

pat ients  transferred or referred from the Mental Health Complex or the 

community. 

one i n  12 ,  come from the Mental Health Complex. Respondents 

Only a minority of the catchment area c l i n i c s '  c l i e n t s ,  about 

99. The Mental Heal t h  Compl ex administration determi nes how CCSB 
funds are allocated between the inpat ient  f a c i l i t y  and six catchment area 
c l i n i c s  operated by the Mental Health Complex. 

100. See e.g., MeGraw & Kei l i tz ,  supra note 1 2 ,  a t  - . 
101. The remaining c l i en t s  a re  referred by the criminal courts,  
-- 

private physicians, family members, and others. 
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referred from the Nental k a l t h  Complex. usually by a social worker or 

psychiatric intern,  often do not show UD for  the i n i t i a l  appointment. If 

a respondent was referred by rrieans of a corxiitional t ransfer  and does n o t  

show, the c l i n i c  so informs the person wno referred the respondent. That 

social worker or psychiatric intern then attempts t o  communicate w i t h  the 

respondent or the respondent's family. 

respondent ' s treatment a A respondent i s rarely re-detai ned simply fo r  

not  showing u p  a t  the c l i n i c ,  b u t  only i f  he or she begins act ing out. 

That e f f o r t  may end the 

Respondents who do come t o  the c l i n i c  receive an i n i t i a l  assessment, 

then the s t a f f  develops a treatment plan. 

counseling, development of social s k i l l s ,  and administration o f  

psychotopic medication. 

arrange for  hous ing ,  supervision, and additional suppor t  services for  h i m  

or her. 

Treatment typically includes 

The s t a f f  member assigned to  the c l i e n t  may 

The services provided by catchment area c l in i c s  represent a v i t a l ,  

a lb i e t  scarce, resource i n  Milwaukee County. 

effect ive 1 ink between involuntary commi tment i n  the Mental Health 

Complex and other community resources, i f  f i sca l  and administrative 

constraints,  such as the ineffect ive follow-up w i t h  respondents who f a i l  

t o  keep appointments, are overcome. To round o u t  the in-office services 

t h a t  the c l in i c s  now provide, these services should be supplemented or 

linked w i t h  in-home and on-site services. 

The c l in i c s  could be an 

IV. CONCLUSION 

Since 1975, the SMHA has been the ca ta lys t  for  involuntary c iv i l  

commitment procedures in Milwaukee County. 

predominate c iv i l  commitment i n  Wilwaukee, preliminary screening and 

The practices tha t  
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negoxi ated sett l  merits, were n o t  requi rea oy the s';atute, buz  f l  owea from 

the i egj 51 a r i  ve 90 I1 cy f a u o r i  ng iippi i cation o f  ;ne 1 cas; reszr ic t i  ve 

a1 ternat ive doctrine. &my of the more detailed szatutory provisions 

have, i n pracii  ce  , been o f  secontia ry importance. 

The pract i t ioners ,  courts,  arid leg is la tures  of other ju r i sd ic t ions  

can learn from the ca ta lys i s  in Milwaukee. 

leg is la t ion  need n o t  be the focal p o i n t  fo r  posit ive reform in 

the commitment process. 

The message i s  t h a t  

Most commitment s t a tu t e s  do n o t  address a myriad 

of processing de ta i l s .  The very early stages of the commitment process 

i n  par t icu lar  a re  largely ungoverned by se t t l ed  law and are malleable 

Thus, actors i n  the commitment w i t h o u t  resor t  t o  the 1 egi sl ature. 102 

process should focus primarily on how t o  d i rec t ly  a l t e r  everyday 

practices t o  improve c iv i l  commitment, including the use of a1 ternatives.  

Legislative reform should not be abandoned as a long-range goal, 

however. 

1 egi sl atures shoul d 1 earn from the I'sGci a1 i zation"' O3 of exi s t i  ng 

To some extent,  the tables  may have now turned so t h a t  

commi tment s ta tu tes .  For example, the Wisconsin Legis1 ature  m i g h t  extend 

i t s  purview t o  include the i p i t i a l  por t ion  of the commitment process. To 

encourage other local i t i e s  i n  Wisconsin t o  conduct preliminary screening 

102. See Ins t i t u t e  on Mental Disabili ty and the Law, Provisional 
S u b s t a n t i v e a n d  Procedural Guidel ines for  Involuntary Civil Commitment 
11-5 (1 982) ("Provisional Guidel ines") .  Provisional Guidel ines includes 
detailed guidelines and commentary tha t  focus on practical  ra ther  than 
legis1 a t ive  measures fo r  improving comi tment processes throughout the 
country. The National Task Force on Guidelines fo r  Involuntary Civil 
Commitment, w i t h  s t a f f  support from the Ins t i t u t e  on Mental Disabili ty 
and the Law, i s  redrafting Provisional Guidelines for f inal  publication 
in early 1986. 

103. Perlin,  The Legal Status o f  the Psychologist i n  the Courtroom, 4 
Mental Disabili ty L.  Rptr. 194, 194 (1980). 
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and s2ek early djversion f r o m  comi tment,' the  Legislature could 

specif ical ly  require such e f fo r t s .  Also, the Legislature might  require 

respondents' attorneys t o  investigate a I t e rnat i  yes t o  

hospital i zat i  on k and present them t o  the court. 7 25 - - ?  

The Wisconsin Legislature m i g h t  a l so  a r t icu la te  i n  s t a tu t e  a 

def ini t ion of ' ' least  r e s t r i c t ive  a1 ternative." The definit ion tha t  has 

emerged i n  Milwaukee emphasizes tha t  a1 ternat ive treatment need only be 

adequate t o  be preferred t o  inpat ient  treatment. O7 Although this 

definit ion i s  proper under current law,lo8 the emphasis may be contrary 

to  the leg is la t ive  intent. I f  the State  places any res t r ic t ion  on a 

respondent's freedom, i t  would seem tha t  the S ta te  should make i t s  best  

e f f o r t  t o  amel i o r a t e  the respondent's disabling condition by maximizing 

beneficial mental h<eal t h  treatment. 

the most effect ive treatment s h o u l d  be required. lo' Another recent 

Stromberg and Stone emphasize t h a t  

proposal requires only "acceptable treatment objectives I l l  1 0  

104. See supra notes 51-55 and accompanying text .  -- 
105. Arizona s t a tu t e  requires respondents' attorneys t o  investigate 

a l ternat ives  and makes f a i lu re  t o  do so punishable as contempt o f  court. 
Ariz. ,Rev. Stat .  Ann .  §36-537B (1983). 

106. See supra notes 81 -84 and accompanying t e x t .  -- 
107. See supra notes 47-48 and accompanying text.  

108. - See .Wis. S t a t .  Ann.  §51 .ON ( Z !  (West C u m .  Supp. 1983-1 984). 
-- 

109. Stromberg & Stone, supra note 47, a t  2S1-94. See also,  Mo. Rev. -- 
Stat .  §630.005.1 (18) ( S u p ~ ,  FXK)j. 

110, Suggested Statute  on Civil Commitment, 2(1 )  Mental Disabili ty L .  
Rpt r .  131 ( 1 9 / / ) *  
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The c o m m i t m n t  s ta tu tss  o f  mst  jur isdict ions,  incl i lding 

iil jOmE fo.m require apg1Scation o f  the 1easT: res t r jc t ive 
-.. - 
1 ;  f 'uli scons? n ,  

a7 te rna t i  ve cioctrj ne h u t  fail t o  define the term, '' probably because 

when many of the statutes bw-2 enacted the concept was relat ively new i n  

the commitment context and was d i f f i c u l t  t o  define in practical  

terns.  The Wisconsin Legislature now has a history of t r i a l  and 

er ror  t o  draw upon i n  determining whether the l eg i s l a t ive  goals are  being 

achieved and, i f  n o t ,  how t o  define l e a s t  r e s t r i c t ive  a l te rna t ive  to  

achieve those goals. The Legislature may look t o  actual pract ice ,  such 

as i n  Milwaukee County, t o  scholarly l i t e r a t u r e Y 1 l 4  t o  the e f f o r t s  of 

11 1. A1 1 s t a t e s  except A1 abama , Mississippi , and Oregon have enacted 
s t a t e s  t ha t  require, i n  some form, tha t  mental health treatment be 
administered i n  the manner or se t t ing  t h a t  is  l e a s t  r e s t r i c t i v e  of 
personal l iber ty .  See Lyon, Levine, & Zusman, Pat ients '  Bill of R igh t s :  

(1982). 
A Survey of S ta t e  Statutes, 6 Mental Disabili ty L .  Rptr .  178 3 181 -83 

B u t  see inf ra  - app. --- 11 2. See McGraw & Keil i tz ,  supra note 1 2 ,  a t  
note 11 5.- 

113. - Cf. Shah, supra note 21, a t  254. 

114. See e.g., Rubin,  Economics, Mental Health, and the Law (1978); 
C h a m b e r s , X p r a o t e  9 ;  Hoffman & Faust, supra note 9 ;  McGraw PC Keil i tz ,  
supra note 1 2 ;  Pepper PC Ryglewicr, Testim-or the Neglected: 
Mentally I11 i n  the Post-Deinstitutionalization Age, 52 A m. J .  
Orthopsychiatry 388 (1 982 1; Stronberg & Stone, supra note 47; Suggested 
Statute ,  supra note 11 0; Ward, Developments i n  t h a w - - C i v i l  Commitment 
of the M e m y  111 , 87 Harv. L. Rev. 11 90 11914) ; and Hiday, 
A1 ternati ves t o  Confinement for  the Dangerous Flental l y  I1 1 
(198l)(Association Paper, N.C. Sta te  U. 1. 

The 
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i:  L; other legislatures, ana ' i c ,  tne variety o f  approaches suggested by 

11 5. A t  l eas t  fou r  legis la tures  have defined " l eas t  r e s t r i c t ive  
a1 ternative." See Ga. Code 937-3-1 (10) (1982)  (" the l e a s t  r e s t r i c t ive  
avai 1 ab1 e a1 t e r X i v e  , envi ronment or care and treatment , as 
appropriate, w i t h i n  the l imits  of s ta te  funds specif ical ly  appropriated 
therefor") ;  Ky. Rev. S t a t .  §202A.011(7) (Interim Supp. 1982)  ( " t h a t  
treatment which will give a mentally i l l  individual a r e a l i s t i c  
opportunity to  improve his level of functioning, consistent w i t h  accepted 
prof essi onal practi  ce i n the 1 eas t  conf i n i  ng s e t t i  ng avai  1 ab1 e" ) ; 

. 

[A] reasonably avail able set t ing where care,  t r ea t -  
ment, habi l i ta t ion or  rehabi l i ta t ion i s  par t icular ly  
suited t o  the level and qual i t y  of services necessary 
t o  implement a person's individualized treatment, 
hab i  1 i t a t ion  or  rehabil i ta t ion plan and t o  enable the 
person t o  maximize his functioning potential t o  
par t ic ipate  as f reely a s  feasible  i n  normal l i v i n g  
a c t i v i t i e s ,  g i v i n g  due consideration t o  potential 
harmful e f fec ts  on the person. For some mentally 
disordered or mentally retarded persons, the 1 eas t  
r e s t r i c t ive  environment may be a f a c i l i t y  operated by 
the  department. 

Mo. Rev. S t a t .  §630.005.1(18) (Supp.  1984); 

[Tlhe h a b i l i t a t i o n  or treatment and the conditions of 
habil i t a t i o n  or treatment for  the c l i en t  separately 
and i n  combination [ t h a t ] :  ( 1 )  are no more harsh, 
hazardous, or intrusive than necessary t o  achieve 
acceptable treatment objectives for such cl i en l ;  ( 2 )  
involve no res t r ic t ions  on physical movement nor 
requirement for  residential  care except as reasonably 
necessary for  the administration of treatment or for  
the protection of such c l i en t  o r  others from physical 
i n j u r y ;  and ( 3 )  are conducted a t  the sui table  
available f a c i l i t y  c losest  t o  the c l i e n t ' s  place of 
residence. 

N.M. Sta t .  Ann.  §43-1-3(D) (1978).  

116. -- See e.g., Rone v .  Fireman, 473 F. Supp. 92,  125 ( N . D .  Ohio 1979)  
(treatment se t t ing  should n o t  be overly r e s t r i c t ive  on comparative 
basis); Eubanks Y: Clarke, 434 F .  Supp, 1022, 1028 (E.D. Pa. 1977)  ( i f  
s t a t e  has f a c i l i t i e s  s iqnif icant ly  d i f fe r ins  i n  res t r ic t iveness ,  i t  must 
choose the l e a s t  r e s t r i c t ive  consistent with treatment object ives) ;  - Gary 
W .  v. Louisiana, 437 F. Supp. 1209, 1217 ( E . D .  La. 1976) (required 
consideration o f  respondent's needs rather than automatic placement i n  
i n s t i t u t ion ) ;  Davis v. Natkins,  384 F. Supp. 1196, 1203 (N.D. Ohio 1974) 
(required "the minimum limitation of movement or a c t i v i t y " ) ;  and Nelsch 
v. Likens, 373 F. Supp.  487, 502 (D.  Minn.  1974) (required "good EXFT 
attempts" t o  place respondents i n  sui table ,  l e a s t  r e s t r i c t ive  se t t i ngs ) .  
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In the l a t e  1960's the n a t i o n ' s  mental hospi ta ls  began t o  be 

subjected t o  j u d i c i a l  scrut iny as  a result of lawsui ts  on behalf of 

mental l y  disabled persons a1 1 eged t o  be inappropriately and unneccesarily 

confined and t reated. '  One of the legal doctr ines  which emerged from 

this l i t i g a t i o n  was the pr inc ip le  of us ing  the l e a s t  r e s t r i c t i v e  

a l t e r n a t i v e - - L e . ,  t h a t  treatment and care  should be no more harsh, 

hazardous, intrusive, o r  r e s t r i c t i v e  than necessary t o  achieve leg i t imate  

therapeutic aims and t o  pro tec t  the p a t i e n t  or  o thers  from physical 

harm. 2 

The doctr ine was f i rs t  applied i n  mental health l i t i g a t i o n  i n  1966 i n  

Lake v. C a r n e r ~ n , ~  a case i n  which the appel lant ,  a sixty-year old woman 

involuntar i ly  committed t o  S t .  E l  izabeths Hospital , argued t h a t  she 

should be t rea ted  i n  a less r e s t r i c t i v e  s e t t i n g .  

opinion, Chief Judge David Bazelon, o f  the United S t a t e s  Court of Appeals 

f o r  the D i s t r i c t  of Columbia, wrote t h a t  "[d]eprivations of l i b e r t y  

In the majority 

solely because of dangers t o  the i l l  persons themselves should not go 

*The pro jec t  upon which th i s  a r t i c l e  i s  based was made possible by a 
grant  from the  United S t a t e s  Department o f  Health and Human Services (!lo. 
9OaJlOOl). Points o f  view and opinions expressed a r e  those o f  the author 
and do not necessar i ly  represent the o f f i c i a l  po l ic ies  of the f u n d i n g  
agencies o r  the National Center f o r  S t a t e  Courts. 
d r a f t .  I t  i s  not t o  be quoted o r  c i t e d  without perinission o f  the 
authors. I n s t i t u t e  on Mental Disabi l i ty  and the Law, National Center f o r  
S t a t e  Courts, 300 Newport Avenue, Williamsburg, V A  23185. 

This a r t i c l e  is a 
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dents of ins t i tu t ions .  A7 1 s t a t e s  except A I  abama, M i  ssi ssippi , 

Oregon have now enacted s t a tu t e s  which require t h a t  the mental hea 

and  treatment provided be the l e a s t  r e s t r i c t i v e  a1 ternat ive 
A 

t h  

Y available t o  achieve legit imate purposes. 

Coincident w i t h  these legal developments was the increasing 

acceptance of “deinst i  tutional i z a t i o n ”  of mentally disabled 

persons--i .e., the transfer of patients from hospital s and t h e i r  

p l  acement i n community based outpat ient  o r  inpat ient  care settings. 1 0  

This concept had several roots, including recognition of the inadequate 

conditions i n  many mental health f a c i l i t i e s ,  misg iv ings  about the need 

fo r  long-term hospitalizations,  the development of psychotropic 

medications which could rel ieve many of the e f f ec t s  of mental illness, 

and  the desire  t o  f i n d  lower cos t  treatment a l ternat ives .”  

l a t e  1960’s, the Community Mental Health Centers Act, s igned  i n t o  law i n  

1963,’* and increased support a t  the s ta te  and federal level f o r  

community-based care had made deinsti tutional i z a t i o n  a national 

pol icy. 

By the  

13 

These two concepts, one emerging from l aw ,  the other from social 

policy, have increasingly been joined i n  expressions o f  public policy and 

l eg i s l a t ive  intent.14 The translation o f  these concepts i n t o  relevant 

and ef fec t ive  programs and procedures has, however, faced d i f f i c u l t i e s .  

As Saleem A. Shah,  then the head of the Center for Studies of  Crime and 
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De! inquency , h t i o n a l  Ins t i tu te  of  Mental Health, has writ ten,  "while the 

doctrine ?rescribinq use o f  ;-.he ' l e a s t  r e s t f i c t ive  a l te rna t ive '  has 

f a i r i y  c lear  neaning i n  refzrcnce t o  certain legal and  constitutional 

val r?es concerni ng i nfri n g e m n t  o f  personal freedom and 1 i berty , the 

notion does not t rans la te  readily i n t o  mental health procedures and 

programs. 'I1 5 

Whether the t ranslat ion of concepts in the mental health law f i e l d  

i n t o  practice i s  more problematic than any other concept i s ,  o f  course, 
1 6  arguable. However, several commentators have found the ''gap problem" 

i n  mental health law, especially the involuntary c iv i l  commitment 

processo par t icular ly  vexing. 17 

Another d i f f i cu l ty  i n  t ranslat ing legal and social concepts i n t o  

rea l i ty  is  the unavailabil i ty of resources, the bar r ie rs  of formidable 

s t a t e  and federal bureaucracies, and the sheer s i ze  and complexity of the 

cooperative e f f o r t  required. 

l eg i s l a t e  or  judical ly  mandate legal and other policy changes; i t  i s  

quite another matter t o  secure t h e i r  actual implementation. ThusJ as 

important as reforms i n  legal policies ( v i z . ,  - ' t he  law on the books ' )  

certainly are,  these accomplishments must n o t  be confused w i t h  the end 

result (viz . ,  - the ' l a w  i n  p r ac t i ce ' ) ,  

As Shah has observed, " i t  i s  one t h i n g  t o  

a 

In  October, 1982, the National Center for  State  Courts undertook a 

national scope project t o  develop a model fo r  applying the " l eas t  

r e s t r i c t ive  a1 ternat i  we" doctrine i n  involuntary c iv i l  comrni tment 

proceedings. 

the Administration on Developmental Disabi l i t ies ,  United States  

Department of  Health and Human Services. 

The project was funded by the Adminis t ra t ion on Aging and 

Project s t a f f s  examined the 
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our fieldwork i n  Chicago. 

procedures and standards, a description of the s ta tutory provisions and 

actual practices regarding use of the l e a s t  r e s t r i c t ive  a1 ternat ive,  and 

our concl usions. 

- 
, ucsan, and  'rii 1 1 i ansburq/James Ci t:y Cocnty , 

This monogr2pi.l reports the resu l t s  of 

I t  presents an overview of the s ta tutory 

I .  OVERVIEW OF THE INVOLUNTARY CIVIL COMMITMENT PROCESS IN CHICAGO 

In I l l i n o i s ,  a person i s  subject t o  involuntary admission i f  the 

i n d i v i d u a l  i s  "mentally i l l ,  and . . . because of his illness is  

reasonably expected t o  i n f l i c t  serious physical harm upon himself o r  

another i n  the near future ,  o r  . . . who because of his i l l n e s s  i s  unable 

to  provide fo r  his basic physical needs so as t o  guard himself from 

serious harm," or who i s  mentally retarded and " is  reasonably expected t o  

i n f l i c t  serious physical harm upon himself or  another i n  the near future" 

and fo r  whom immediate admission i s  necessary t o  p rewnt  such harm. I11 9 

Commitment proceedings may be in i t i a t ed  by any person a t  l e a s t  
20 eighteen years o f  age. The f i r s t  step is  t o  prepare a peti t ion which 

includes a "detailed statement of the reason fo r  the asser t ion tha t  the 

respondent i s  subject t o  involuntary admission . . . [and] a description 

of ac t s  or  s ign i f icant  th rea ts  supporting the assertion . . . 'I The 

pet i t ion may e i the r  be f i l e d  direct ly  w i t h  the court or w i t h  the director  

of a mental health fac i l i ty . "  The pet i t ion must be accompanied by a 
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c e r t i f i c a t e  signed by  a physicianl qualified or c l inical  psychologist 

whicr; s t a t e s  t h a t  the respondent i s  sub jec t  t o  an emergency involuntary 

(For  ?ersons wno are mentally i l l ,  a c e r t i f i c a t e  may also admission. 

be executed by a cer t i f ied  stjcial worker or reqistered nurse who meet 

certain educational and experience requirements. 24 Upon receipt of the 

pet i t ion and c e r t i f i c a t e ,  a peace of f icer  i s  authorized t o  transport  the 

person t o  the appropriate f a ~ i l i t y . ' ~  If a c e r t i f i c a t e  has not been 

acquired, the individual may be held for  no more than twenty-four 

23 

hours.26 For persons alleged t o  be mentally i l l  and subject t o  

involuntary  admission, a second cer t i f icate  must be P i l ed  i f  the 

individual i s  t o  be held for  treatment for  more than twenty-four 

h ~ u r s . ' ~  A t  l e a s t  one of the two ce r t i f i ca t e s  must be completed 

p sy c h i a t  r i s t . 28 

A court a1 so can i n i t i a t e  invol untary admi ssion proceedings "when as 

a resu l t  of personal observation and testimony i n  open court . e . [it] 

has reasonable grounds t o  believe t h a t  a person appearing before i t "  

meets the involuntary commitment standard. '' Again, however, the 

person may be detained no longer than twenty-four hours i f  no pet i t ion 

and c e r t i f i c a t e  i s  f i l e d  following the court's action. 30 

There are many procedural safeguards bu i l t  i n t o  the system t o  protect 

the rights of patients and prospective patients.  

twelve hours a f t e r  the admission of a person t o  a mental health f a c i l i t y ,  

e i t he r  by emergency c e r t i f i c a t e  or by court  order, the f a c i l i t y  director  

must give the person a copy of the pet i t ion and a c lear  and concise 

written statement explaining the person's legal s ta tus ,  r i g h t  t o  counsel, 

and r i g h t  to  a court hearing.31 

For example, w i t h i n  

Futkermore, following any changes i n  
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legal s ta tus ,  the x r s o n  i s  ;?miised w i t h  the address and phone number of 

L &e anprooriatz ; i r t ~ ~ ~ a c y  asenc;~ m d  i s  3ss i s ted  i n  -ontactin? tha t  agency 

;2 - upon rques t .  i n  c2ddS ti on 7 ri r,r t o  an 2xami nati ~ n ,  resoondents must 

be inforfled " i c  a .;?:m?l? cmprehensible manner o f  the purpose o f  the 

examination; t ha t  . . . [they do] not have t o  t a lk  t o  the examiner; and 

t h a t  any statements [made] may be disclosed a t  a court  hearing on the 

issue" of e l i g i b i l i t y  fo r  involuntary admission.33 Mentally retarded 

persons must be advised, i n  a d d i t i o n ,  t h a t  they are  "ent i t led t o  consult 

w i t h  a re la t ive,  friend or attorney before the examination, and t h a t  an 

attorney will be appointed . . . ' I  upon request. 34 Failure to  so advise 

a respondent bars the examiner from tes t i fy ing  "a t  any subsequent court 

heari ng concerni ng the respondent's admi s s i  on. 1135 

The next step following the f i l i n g  of the second examination 

c e r t i f i c a t e  fo r  respondents alleged t o  be mentally i l l  i s  the se t t ing  of 

the date for  a hearing. 

(excluding weekends and holidays) a f t e r  the f i l i n g  of the second 

Hearings must be h e l d  w i t h i n  f i ve  days 

c e r t i f i c a t e  or the respondent's admission t o  a mental health f a c i l i t y ,  

whichever occurs f i r s t . 3 6  For respondents a1 leged t o  be mentally 

retarded, the next step a f t e r  the f i l i n g  of the petition and c e r t i f i c a t e  

i s  a thorough evaluation including "appropriate psychological, physical, 

neurological, scjcial , educational, and developmental evaluations. I ,  37 

The evaluation report mtist include, among other things, a description of 

the methods used i n  the evaluation, "the person's d i sab i l i t y  and need for  

services,  i f  any . . . [and] a recommendation as t o  the l e a s t  r e s t r i c t ive  

l i v i n g  arrangement appropriate fo r  the person. 

f i l e d  no more t h a n  seven days a f t e r  the respondent has been admitted and 

The report  must be 
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a heari nq l d ' t h in  f ive  days 3f t ne  f i l  i n9  o f  the report. 39 A t  any time 

orior TO m e  hearing, a resccndent may reqaest admission as an informal 

or a volcntary patient (mentally i l l  j or as an administratively admitted 

patient (mentally retarded).  " i f  the f a c i l i t y  director  approves such a 

request, the court  may dismiss the pending proceedings b u t  may require 

proof t h a t  such dismissal i s  i n  the best  interests of the [patient] and 

o f  the public. 40 

time. 41 "Wol untary'l and "admini s t ra t ive"  admi t t ee s  must f i  1 e a written 

notice or ob jec t ion  with the treatment f a c i l i t y  indicating t h e i r  desire 

t o  leave. Following this announcement o f  in ten t ,  the f a c i l i t y  has f ive 

"Informal I' admittees may leave the fac i l  i t y  a t  any 

days i n  w h i c h  t o  f i l e  a pet i t ion fo r  involuntary o r  emergency 

commitment. I f  such a pet i t ion is  n o t  f i l e d ,  the individual must be 

d i  sc ha rged . 42 

Pending the hearing on a pet i t ion fo r  involuntary or emergency 

admission, the f a c i l i t y  may provide treatment/habilitation t o  a 

respondent. However, the respondent has the r i g h t  t o  refuse medication 

(unless such medication i s  necessary t o  prevent the respondent from 

''causing serious harm t o  himself or others") and t o  be informed o f  t ha t  
43 right. 

Respondents must be represented by counsel unless the court accepts 

an informed waiver of the r i g h t  t o  counsel. 

attorney f o r  indigent or unrepresented respondents who have n o t  requested 

to  represent themselves. 

The court must a p p o i n t  an 

44 

The respondents are t o  be present a t  the hearing, ''unless t h e i r  

attorney waives t h e i r  right t o  be present and the court i s  s a t i s f i ed  by a 

c lear  showing t ha t  attendance would resu l t  i n  a "substantial r isk of 
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!, 7 5  serious o h y s i a i  or emmionat harm. X a a ~  t i  ona? l y  , n e  respondent 

has a T igh t :  t o  have the aeteminaEim of 8:s or ner  e i i g f b i l i t y  f o r  

commitmnt made by any perscn, . j u r y ,  

examination by a9 anpa r t i a l  ?.:per5 appoinzed by tfie court .  

Respondents cannot be involuntarily admitted unless i t  has been 

established by c l ea r  and convinc ing  evidence tha t  they meet the s ta tutory 

15 
ana to nave an independent 

,: - 
TI 

48 s t a i d a  rd. 

I f  a person i s  found e l ig ib l e  f o r  commitment, the appropriate 

disposition must be determined. 

of the f a c i l i t y  i n  which the respondent i s  hospitalized, or  such other 

For  mentally i l l  persons, the d i rec tor  

person as the court  may d i r ec t ,  m u s t  prepare a report  p r ior  t o  

disposit ion including information about the appropriateness and 

avai 1 abi 1 i ty of 1 ess  r e s t r i c t ive  a1 te rna t i  ves t o  hospital i za t i  on, and 

describing the respondent's needs, treatment, and an appropriate 

timetable f o r  treatment. 

information i s  contained i n  the evaluation report  described ea r l i e r .  

The judge must then order the l e a s t  r e s t r i c t ive  a l te rna t ive  fo r  

49 For mentally retarded persons, t h i s  
50 

t reatmenthabi l  i t a t i on  which i s  consistent w i t h  thz respondent's 

needs. 51 

For mentally i l l  persons found subject t o  involuntary commitment, 

treatment i n  a l e s s  r e s t r i c t i v e  mode, such as care and custody through an 

outpatient c l i n i c ,  as well as treatment i n  a hospi ta l ,  will continue as 

ordered by the judge u n t i l  e i t he r  the s ix ty  day s t a tu to r i ly  prescribed 

commitment period ends, the symptoms remit, or an attempt i s  made t o  

change the pa t i en t ' s  status.52 A current treatment plan must be f i l e d  

by the f a c i l i t y  director  for  a hospitalized respondent t h i r t y  days a f t e r  
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be extended for  an additional s ixty days. 

for  periods up t o  180 days. 

petition and new c e r t i f i c a t e  must be f i l e d  along w i t h  a current. treatment 

plan showing the pa t i en t ' s  progress, and a hearing held before the 

court 

- 7 ,  iurSq :?e cc~urse G? outpasism 
- .  

. *  . a  

_. 

Subsequent extensions may be 

For a commitment t o  be extended, a new 

55 

For mentally retarded persons found subject t o  emergency admission, 

the admission period t o  e i the r  a developmental d i s a b i l i t i e s  f a c i l i t y  or a 

nonresidential habi l i ta t ion program, may l a s t  up t o  180 days. The 

admission order may be extended fo r  additional 180 day periods subject to  

procedures identical  t o  those out1 ined above.56 A habi l i ta t ion plan 

must be f i l e d  f o r  persons admitted t o  a developmental d i s a b i l i t i e s  

f a c i l i t y  w i t h i n  s ixty days o f  admission. 57 

A person may be discharged from t rea tmenthabi l i ta t ion  before the end 

of the commitment period whenever the f a c i l i t y  director  concludes he or 

she no longer meets the s ta tutory commitment standard. 58 Persons whom 

f a c i l i t i e s  continue t o  t r e a t  on an involuntary basis may seek t h e i r  

release i n  several ways, They have the r igh t  t o  appeal the original 

commitment d e c i s i ~ n ; ~ '  they may f i l e  a pet i t ion for  discharge, which 

will guarantee a prompt judicial  hearing on the question of whether the 

pat ient  s t i l l  meets the c r i t e r i a  o f  being subject t o  involuntary 

admission ;60 and they may f i  1 e a writ o f  habeas corpus, which may a1 so 

r e su l t  i n  a judicial  hearing. 61 

I 
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11. THE FEAST RESTXICTIVE AiTERfrlATI'JE EOCTRINE IY STATUTE AND PRACTICE 

The doctrjne of usi'ng t h 2  1 ezs t  restr: 'cti f ie 31 tgrnat i  ye appears 

throughout the prosi f  S i  ons of the I1 1 i noi s Mentsl Heal tin ana Devel opmenta'l 

Disabi l i t i es  Codes p e r t a i n i n g  t o  involuntary commitment of  mentally i l l  

persons and emergency admission of mentally retarded persons. 

been found t o  const i tute  a " s t a t e  created l i be r ty  in t e re s t , "  a t  l e a s t  i n  

I t  has 

some circumstances, f o r  purposes of applying due process 

guarantees. ''* Specifically,  the doctrine i s  applied t o :  a )  the 

provision of mental health or  habi l i ta t ion  services on a voluntary basis 

prior t o  the i n i t i a t i o n  of an involuntary commitment proceeding; b )  

diversion t o  voluntary services a f t e r  a pet i t ion has been f i l e d  b u t  pr ior  

t o  the court  hearing; c )  the fornulation and modification of a 

disposit ional order following a finding tha t  a person i s  subject to  

involuntary commitment; d )  the conditional or temporary release of 

persons subject t o  a commitment order; e )  the rights of persons subject 

t o  commitment; and f )  the development of a continuum of services. 

A. Provision of  Services Prior t o  In i t ia t ion  of A Commitment 

Proceeding 

The I1 1 inois Code includes a Community Mental Health Act which seeks 

t o  fos te r  the development of community based mental health and 

habi l i ta t ion  services. '* Nineteen Community Mental Health Centers a re  

located throughout Chicago. The CMHCs provide a variety o f  c r i s i s  

intervention, evaluation counseling, therapy, medical community 

education, 1 i f e  s k i l l s  development and outreach services. These services 

a re  primarily directed toward persons who are  mentally i l l  and the i r  
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iamii i es 

7ndividua; 5 3s ?t4eii. .;.;so s c  me t ine  *J? 3ur 531;s v i s i t  tnere das one 

criage c s n t e r  wni'cn i n  a d d i t i o n  t o  provicing a iagnosrc  counsel; i n g  and 

comuni t y  i 1 nkage servi c ~ s ,  offered s h o n  " ~ m  i iipa CI ent s2rv1 CI?S 

intended t o  s tab l ize  persons i n  c r i s i s  and d i rec t  them toward community 

based resources. 

or ientat ion,  makes i t  easy for  people seeking help to  receive i t ,  and 

a i  Though some Ci1HC ' s have programs f o r  menxai 7y retarded 

The large number of centers,  along w i t h  t h e i r  community 

probably lowers the demand for  extensive inpat ient  care. 6 3  By 

p r o v i d i n g  evaluation services,  a t  l e a s t  f o r  persons who may be mentally 

i l l ,  these Centers also serve an important screening function tha t  can 

d i rec t  individual s to  sevices before an i nvol untary commi tment proceeding 

i s  begun. 

With  the closing o f  additional long-term f a c i l i t i e s  for  the mentally 

i l l  and the developmentally disabled, and the general t i g h t e n i n g  o f  

social benefit  program budgets, many o f  these Centers are being faced 

w i t h  increasing numbers of c l i en t s  add  s t a t i c  i f  n o t  decreasing resources 

on w h i c h  t o  draw. A s  in other c i t ies  around the country, low-cost 

housing and small community-based residential  treatment programs are in 

short supply.64 One CMHC s t a f f  member observed tha t  I l l i n o i s '  new 

mental health code has been successful i n  clearing o u t  the back wards b u t  

has n o t  provided  enought money t o  a s s i s t  people i n  the community. 

absence of such housing and program increases the likelihood of recurrent 

inst i tut ional  ization of persons w h o  could be served by l e s s  r e s t r i c t ive  

community resources. 

The 
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B. Diversion 70 Yoluntary Services After The Filing O f  A Commitnetnt 

Pet i t ion 

Diversion out c ~ f  the i n v o l t l n a r y  c iv i l  commitment process nay occur 
.- 

3 3  a t  anytime pr ior  t o  adjudication. 

overview section, the provisions of the MH&DD Code governing the 

proceedings fo r  mentally i l l  and mentally retarded persons are  1 argely 

para l le l ,  the issue of diversion i s  1 imited t o  the processing of mental ly  

i l l  persons, because, i n  Chicago, few mentally retarded i n d i v i d u a l s  face 

emegency admission proceedings. 

retarded persons are  almost en t i re ly  the r e su l t  o f  an administrative 

("voluntary") admissions i n i t i a t e d  by their  guardians. 

Although as indicated i n  the 

Long-term placements of mentally 

For allegedly mentally i l l  respondents, the f i r s t  opportunity fo r  

diversion occurs d u r i n g  the i n i t i a l  screening examination. Most 

screening occurs a t  the I l l i n o i s  State Psychiatric Ins t i t u t e  o r  a t  the 

T i n 1  ey Park and Chicago-Read Medical Center. Estimates o f  the percentage 

of persons presented t o  an inpat ient  mental health f a c i l i t y  f o r  emergency 

commitment who were referred following the i n i t i a l  screening t o  

o u t p a t i e n t  services or  t o  the care of family and f r iends ranged from ten 

t o  twenty-seven percent. 

a Community Mental Health Fac i l i ty  who a re  no t  referred for  inpa t ien t  

care i s  probably even higher.) Another substantial  percentage choose t o  

s ign  themselves i n  as voluntary admittees. 

i s  seldom i f  ever used, a t  l e a s t  a t  Chicago public f a c i l i t i e s  fo r  mental 

heal t h  commitments. 

i l l  persons i n  need of inpat ient  care t o  be able t o  leave a t  w i l l .  

informal s t a tus  i s  used more often for  persons needing treatment for  

substance abuse i n  Chicago. 

(The percentage of those i n i t i a l l y  presented t o  

The informal admission option 

66 Hospital s are  apparently unwill i ng fo r  mental l y  

The 
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When an individiial i s  referred t o  ar: outpatient c l i n i c  following 

screening, i t , i s  the practlce o f  a t  le3si. m e  screej7ing hosp-ital t o  cal l  

the outpatient c l i n i c  t o  notify i t  t ha t  the individual i s  cominy and t o  

make c e r t a i n  t h a t  a s t a f f  member will be available. The referred 

individual i s  g iven  directions t o  the c l i n i c ,  and,  i f  necessary, cabfare 

as we1 1. 

infomation from the hospital. 

Before leaving ,  he or she i s  asked t o  sign a release of 

After admission, the respondent's s ta tus  and rights must be expl a i  ned 

t o  h im or her by hospi ta l  s ta f f .67  Usually this explanation i s  

repeated by counsel du r ing  t he i r  i n i t i a l  interview w i t h  their 

client.68 The MH&DD Code provides t h a t  an allegedly mentally i l l  or 

mentally retarded respondent may request "informal or voluntary 

admission'' (mentally i l l  ) or  "administrative" admission ( w n t a l l y  

retarded a t  any time prior t o  a judicial  determination t h a t  he or she i s  

subject t o  involuntary admission. I f  the f a c i l i t y  director  approves the 

request, the court may dismiss the pending p r ~ c e e d i n g . ~ '  Accordingly, 

respondents are often t o l d  t h a t  they have the op t ion  of becoming 

voluntary of administrative pat ients ,  and t ha t  a major benefit will be 

t h a t  they will be able t o  leave the f a c i l i t y  by giving f ive  days notice. 

The degree to  which they understand, or a re  informed a t  l e a s t g  tha t  this 

five day period i s  t o  provide the f a c i l i t y  w i t h  the o p t i o n  o f  f i l i n g  a 

new involuntary/emergency commitment pet i t ion i s  unclear. A t  l e a s t  some 

pat ient  attorneys bel ieved t h a t  t h e i r  res7ondents are sometimes subtl ey 

prodded i n t o  signing the change of status request. 

Whether such encouragement i s  good or bad depends on the 

circumstances and one's v i ewpo in t .  For  those individuals in need of 
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inpat ient  care,  t h e  voluntary or administrative s ta tus  does represent a 

less r e s x r i c t i v e  a i  twnat ive s;nce they h a w  greatcr  con t ro l  ov2r t9ei  r 

release and a v m o s  ;he sxigma of an involuntary commitment. For the 

f a c i l i t y  s t a f f  i t  saves time afid paperwork, and may r e su l t  i n  a more 

effect ive treatment/habil i t a t i on  relationship.  

however, who may be able t o  take advantage of outpatient services and who 

do not fu l ly  understand the res t r ic t ions  imposed under a 

voluntary/administrative status, the change i n  s t a tus  may not represent a 

less r e s t r i c t i v e  a1 ternative.  As a formal safeguard against  coerced 

conversion t o  a voluntary status following an application t o  change an 

involuntary t o  a voluntary s ta tus ,  counsel regularly f i l e  a form 

confi mi ng t h a t  the attorney has expl a i  ned ' ' to the respondent h i  s/her 

rights as a voluntary pat ient ,  [and] . e . his/her r i g h t  t o  demand a 

ccourt hearing . . .I' or the involuntary commitment pet i t ion.  The 

attorney must a l so  s t a t e  t h a t  the f i l i n g  of the application was "the 

respondent's f r ee ,  w i l l i n g  and informed ac t .  An informal safeguard 

i s  t ha t  the demand fo r  pub1 i c  mental health and developmental 

d i s a b i l i t i e s  beds i n  the Chicago area i s  so great  t ha t  the f a c i l i t i e s  

have l i t t l e  i n t e r e s t  i n  o r  incentive t o  hold individuals not requiring 

For those individuals,  

inpat ient  services. 

Another procedure, encouraged for mentally i l l  persons by a t  l e a s t  

some hospitals,  i s  a s t ipu la t ion  negotiated between the s t a t e ' s  attorney 

and the respondent's attorney. The s t ipulat ion provides tha t  there wil l  

be no formal adjudication of the pet i t ion i f  the respondent agrees t o  go 

t o  an outpatient c l i n i c  for  a specified length of time. The s t ipulat ion 

i s  submitted t o  and  signed by a judge. The pet i t ion i s  subsequently 
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dismissed. 

of mental il! ness requiring treatment b u t  n o t  hospi ta l iza t ion ,  b u t  who 

a r e  n o t  w i l l i n g  t o  avail themselves of outpat ient  services a t  a CMHC. 

T h i s  procedure i s  used fo r  persons who show some indicat ion 

C. Formulation and Modification of Dispositional Orders 

As out1  ined e a r l i e r ,  before the disposi t ion of a commitment case 

involving an allegedly mentally i l l  respondent, a mental hea l th  f a c i l i t y  

d i r ec to r  o r  other  court-appointed person must prepare a report including, 

among other t h i n g s ,  information regarding "the appropriateness and 

a v a i l a b i l i t y  o f  a1 te rna t ive  treatment settings. 'I7' 

the respondent t o  be ' 'subject t o  involuntary admission," the court  must 

If  the court f inds  

consider the report  i n  determining an appropriate disposi t ion,  and order 

"the l e a s t  r e s t r i c t i v e  a1 te rna t ive  f o r  treatment which i s  

appropriate.  'I7* the court  must consider ''a1 ternative mental health 

f a c i l i t i e s  w h i c h  a r e  appropriate f o r  and avai lable  t o  the respondent, 

including b u t  not l imited t o  hospi ta l izat ion."  In addition t o  ordering a 

respondent t o  undergo treatment i n  a public or pr ivate  hospital o r  other  

f a c i l i t y ,  "the court  may place the  respondent i n  the care and custody o f  

a r e l a t i v e  or other person wil l ing and  able  t o  properly care f o r  

h im."73  The court  may not order a1 te rna t ive  treatment unless the 

a1 t e rna t i  ve program "i s capabl e of p r o v i  di ng adequate and humane 
treatment which i s  appropriate t o  the respondent's condition. t i  74 

I f  a court has ordered a mental l y  i l l  respondent i n t o  an a1 te rna t ive  

treatment program, the court has continuing authori ty  t o  modify i t s  order 

i f  the respondent f a i l s  t o  comply w i t h  the  order or i s  otherwise 

unsuitable f o r  the a l t e rna t ive  treatment. Before the  court  may modify 
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i t s  order, i t  nusf: receive from the f a c i l i t y  director  of the orogram a 

report spec: fyi ng xny the a1 zernative ctreatment i s  msui tab i  2 and must 

notify the pat ient  and give n-im clr ner an opportunity t o  respond. 
-c 

15 

W i t h  regard t o  mentally retarded persons fcund subject t o  emergency 

admission, before determining a d i s p o s i t i o n ,  the court  must consider the 

diagnostic report and recommendations of any court-appointed examiners. 

I t  must then ' 'select  the l e a s t  r e s t r i c t ive  a l te rna t ive  which i s  

consistent w i t h  the respondent's needs. 'I7' In the above described 

s ta tutory sections,  the court must conclude tha t  a non-residential 

habil i t a t i  on program i s "capabl e of provi d i  ng adequate and humane 

habi l i ta t ion  appropriate t o  the respondent's condition," and has 

continuing authority to  modify a dispositional order i f  a mentally 

retarded individual f a i l s  t o  comply or i s  found t o  be "unsuitable for 

such habi 1 i t a t i  on. 1177 

In the hearings we observed, the respondent's treatment history and 

the actions leading t o  the current comitment proceeding were presented 

by a ce r t i f i ed  social worker. the issue of whether a l te rna t ives  t o  the 

s t a t e  hospital were appropriate usually arose t h r o u g h  a question from the 

a s s i s t an t  S t a t e ' s  Attorney t o  the psychiatr is t  o r  c l in ica l  psychologist 

who examined the respondent. In response the examiner generally s ta ted 

t h a t  non-hospital a l te rna t ives  were not appropriate: 1 ) because of the 

nature of the respondents condition (e.g., su i c ida l ) ;  o r  2 )  because of 

the respondent's past  f a i lu re s  to  adhere t o  a nonresidential treatment 

program (e.g., neglected t o  take medication, skipped sessions,  went on a 

d r i n k i n g  binge). Seldom were the a t t r i bu te s  or ava i l ab i l i t y  of specific 

programs discussed other than where the respondent m i g h t  l i v e  i f  he or  

she were n o t  committed. 
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I The issue of whether treatment outside the hospital may be 

m p r o p r i  a te  was o f t a n  expl orea, however, by respondent's counsel d u r i n g  

cross-examination of the examiner or i n  pEsenting the respondent's 

case. 

asked a ser ies  of questons regarding the actual ava i lab i l i ty  of 

appropriate treatment programs i n  the s t a t e  hospital ,  a rguing  t h a t  i f  the 

inpat ient  services were not d i rec t ly  focused on the respondent's needs, 

the hospital was not the most appropriate treatment s i t e .  

I 
1 
I 
1 
I 

Sometimes the issue was addressed cii rec t ly ;  other times counsel 

I n  making dispositional orders, judges were will ing t o  consider l e s s  

r e s t r i c t i  ve a1 te rna t i  ves b u t  were constrained from u s i n g  them frequently 

by a number of factors.  I The f i r s t  of these factors  i s  the absence of 

effect ive mechanisms for  enforcing conditional orders and outpatient 

placements. The primary enforcement too l  used i s  t o  require the 

respondent t o  report t o  the court once a week or every two weeks, w i t h  a 

note from the treatment program stat ing tha t  he or she i s  showing up for  

appointments and making progress. This continues fo r  six t o  twelve weeks 

unless need fo r  hospitalization becomes evident. In some instances, such 

a probationary disposition i s  made permanent t o  a conditional order 

following a finding tha t  the individual is  subject t o  commitment. 

other instances, this type of program i s  ordered persuant t o  a 

s t ipulat ion prior t o  a f i n d i n g  t ha t  the respondent i s  mentally i l l  and 

dangerous. 

requirements t o  avoid hospitalization. 

however, and drops  o u t  of the treatment program, the limited follow-up 

sevices available make i t  d i f f i c u l t  t o  b r i n g  t ha t  individual back t o  

court t o  modify the order, particularly when he or she has no fixed place 

. 

In  

Many respondents are willing t o  comply w i t h  the reporting 

I f  a person f a i l s  to  report ,  
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of residence. 

and issue an arT1sr. warrant, This remedy i s  aooarently used infrequently 

i f  a t  a l l .  

t r iggers  a new cmriii tment peti ti an. 

il:though the court may c i t e  a Derson for  c iv i l  contemot 

Accordi’ngly, little i s  done u n t i l  the individual‘s  conduct 

The second fac tor  i s  the paucity of community based residential  

treatment f a c i l i t i e s  fo r  indigent mentally i l l  persons. Judges are 

understandably reluctant t o  release persons who have no place t o  go. 

There 

f ac i l  

s ta te  

i s  currently no network of pub1 i c  a1 ternat ive resident ia l  

t i es ,  or pr ivate  board and care homes under contract  to  the c 

t o  serve this p o p u l a t i o n  group. The few residential programs 

are available t o  persons receiving SSI benefits7’ usually have l o n g  

wa i t ing  l i s t s .  Thus ,  when a respondent has no family a v a i l a b l e  and 

will ing t o  provide assistance,  care and supervision, the choice i s  

ty or 

t h a t  

usually between a hotel o r  rooming house catering t o  welfare c l ients ,  the 

hospital ,  o r  the s t r ee t s .  Judges on occasion d i r ec t  the hospital social 

worker t o  arrange f o r  outside h o u s i n g  fo r  a respondent, b u t  i t  i s  a 

time-consuming and d i f f i c u l t  task,  par t icular ly  when the respondent has 

not been cleared f o r  SSI payments. 

The t h i r d  factor  i s  the emphasis on screening and diversion prior t o  

the hearing. Because o f  the extensive CMHC program i n  Chicago, people 

who m i g h t  benefit  from outpatient treatment a1 ternatives are l ike ly  t o  

receive treatment from the CMHC’s Triage, or other avail able programs. 

Thus ,  most of the people who reach the judicial  hearing stage are  

seriously i l l  and currently unable or unwilling t o  take par t  i n  

community-based treatment. 

operation o f  the system i n  this manner may lead t o  a t a c i t  presumption 

There i s  an inherent danger tha t  the 
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t ha t  hospitalization i s  required. Indeed, we were told tha t  the f a i lu re  

t o  give adequate. consideraZion t o  l e s s  r e s t r i c t ive  al ternat ives  i s  often 

agreed when a commitment oraer i s  appealed. 

believe t h a t  such an assumption influences cases generally; i t  may be a 

factor against which judges, counsel and examiners must be on guard. 

There i s  no reason to  

The f inal  factor  i s  the short  duration of most commitments. We were 

told tha t  most respondents are  hospialized for  no more than ten t o  

twenty-two days. 

confinement and the authority of the f a c i l i t y  director  t o  discharge the 

individual8' may outweigh the risk of non-participation i f  a 

non-resi denti a1 a1 ternati ve i s ordered. 

Thuss i n  close cases, the anticipated brief term of 

D. Conditional and Temporary Re1 ease 

In a d d i t i o n  t o  authorizing a f a c i l i t y  director  t o  discharge an 

involuntarily admi t ted  person when t h a t  person no longer meets the 

statutory c r i t e r i a  for  involuntary or emergency 

I l l i no i s  MH&DD Code provides t h a t  a f a c i l i t y  director  may temporarily 

the 

release a mentally i l l  patient who i s  n o t  appropriate fo r  discharge i f  

such a release i s  considered c l in i ca l ly  appropriate82 and may release a 

developmentally disabled c l i e n t  when i t  i s  "appropriate and consistent 

w i t h  the habi l i ta t ion needs of the client."83 The Code fur ther  

authorizes directors  of fac i l  i t i e s  for  developmentally disabled persons 

to  grant a "conditional discharge" i f  he or she determines tha t  such a 

discharge i s  appropriate and consistent with the pa t i en t ' s  needs. 

"Conditional discharge" means placement o u t  o f  a f a c i l i t y  fo r  continuing 

habi l i ta t ion under the f a c i l i t y ' s  or department's ~ u p e r v i s i o n . ~ ~  To 

34 
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provide  for af tercare  o f  a ccnditionally aischarged pc?r;ienz, "aual i f i e a  

persons!' nust c c n s u l i  The r12r.imt and his  or her f ami ly  Deforg, ana  a t  

leas: every s i x  months a f t e r ,  discharge. These qualified persons should 

determine and adv iss  the family o f  the existence of "care and occupation 

most favorable f o r  the p a t i e n t ' s  continued improvement and return to  and 

maintenance of mental health. ,486 

In Chicago, the authori ty t o  temporarily re1 ease an involuntarily 

committed mentally i l l  pat ient  appears t o  be seldomly invoked. The 

primary reason i s  the brief period of hospitalization experienced by most 

involuntary committed respondents. 

hospital i zed 1 ong enough t o  require submi ssi on of the t h i  r t y  day update 

of t h e i r  treatment plan.87 Discharge planning i s  begun by s t a f f  

members of one large mental hea l th  f a c i l i t y  almost immediately upon 

admissions. When necessary, the SSI e l i g i b i l i t y  process i s  in i t i a t ed  by 

the hospital on behalf of the patient.  Preceding discharge, the pat ient  

i s  introduced t o  the l ia i son  from the Community Mental Health Center 

serving the catchment area in which the pat ient  l ived pr ior  t o  

hospitalization.88 The l i a i son  will explain the services available a t  

the CMHC, help set u p  an i n i t i a l  appointment, and serve as an i n i t i a l  

contact person fo r  the pat ient  upon release. 

the pat ient  i s  g i v e n  enough medication t o  l a s t  a few days, and  the 

address and the name of the contact person a t  the appropriate CMHC. 

CMHC receives a form and discharge notice, and i s  asked t o  notify the 

hospital i f  the i n i t i a l  appointment i s  n o t  kept." The hospital does 

n o t  have s t a f f  available t o  provide post release follow-up and case 

management. Several interviewees commented tha t  because o f  the l imited 

I n  few cases are  pat ients  

If  required upon release, 

The 
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bedspace and s ta f f  avail able \ a t  the hospitals,  some patients were 

released prematurely, o r  w.ith insuff ic ient  discharge planning, o r  on 

levels  of medicaion tha t  innibited the i r  ab i l i t y  t o  function i n  the 

community. 

services avail able, CMHC's f i n d  i t  more and more diff icul  t t o  provide the 

i n i t i a l  case management and stab1 izat ion-in-the-community assistance 

I 
I Moreover, w i t h  increasing caseloads and decreasing social 

I 
91 required. 

E. Pat ients '  Rights  

In  addition t o  guaranteeing recipients of treatment and habi l i ta t ive  

services the r i g h t  t o  "adequate and humane care and services i n  the l e a s t  

r e s t r i c t ive  environment, 'Ig2 the I1 1 inois MH&DD Code specifies t ha t  

such services must be provided pursuant t o  an individual services plan 

tha t  must be "periodically reviewed w i t h  the participation of the 

recipient t o  the extent feasible  and, where appropriate, such recipients '  

nearest k i n  o r  g ~ a r d i a n . ' ~  In addition, the Code se t s  for th  several 

specific rights tha t  r e f l ec t  the l e a s t  r e s t r i c t ive  al ternat ive doctrine. 

The department direc%or and each f a c i l i t y  director  may adopt pol ic ies  and 

procedures which expand these rights, b u t  must not r e s t r i c t  o r  l imi t  

these rightsOg4 Among these are the rights t o  n o t  be deprivea of any 

constitutional or  s t a t u t o r y  rights merely because o f  receipt of mental 

hea l th  services;95 t o  receive, possess, and use personal property while 

residing i n  a f a c i l i t y ;  

services are  necessary t o  prevent the recipient from causing serious ham 

t o  h i m  or herself or others ( i f  services are refused, the f a c i l i t y  

director must inform a recipient or  guardian of a l ternat ive services 

96 t o  refuse treatment services unless those 
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37 
available);"' t o  be free from restraint unless used only as a 

thempegtic measur?; 

therapeutic measur? t o  prevent ham t o  the rec ip ien t  or others;" and 

'> 8 
t o  be TIE€ from seclusion unless used only as a 

30 

t o  no t  be "subjected t o  electrocenvu7sive therapy, or t o  any unusual, 

hazardous, or experimental services or psychosurgery, w i t h o u t  his written 
1 8 1  00 and informed consent. 

We d i d  n o t  have an opportunity t o  explore these rights dur ing  the 

course of  the field reseaKh, except with regard t o  the development and 

revision o f  treatment plans.  discussion of the implementation o f  those 

guarantees are contained in paragraphs C) and D ) ,  supra. 

Development o f  a C o n t i n u u m  of Services F. 

The Director of the Department of Mental Health i s  required t o  

establish a pilot program ''to demonstrate the effectiveness of a 

comprehensive continuum o f  community residential a1 ternatives for the 

mentally i l l  w i t h  emphasis on care and treatment of the recidivistic and 

the long-term institutionalized mentally i l l .  ""' As par t  of this 

project, a case coordination system l i n k i n g  care a t  each p o i n t  i n  the 

cont inuum of  alternatives must be established. The purposes o f  t h 2  

program i s  t o  encourage care i n  less restrictive components o f  the 

continuum. 

department t o  supervise and coordinate this program. 

The Director i s  required t o  designate an employee o f  the 
102 

Several o f  the persons interviewed during the study commented about  

the fragmentation of  the mental health and developmental disabilities 

services del i very system in Chicago. Licensing and overnight authori  ty  

i s  spl i t  n o t  only on state, county and c i t y  lines, b u t  on the state 

level, among the Department o f  Mental Health and Developmental 
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physical , mental health, and socialization needs of  t he i r  c l i en t s .  This 

also hampers the moni tor ing  of  program quality and b u i l d i n g  safety,  the 

enforcement of patient rights, and the a b i l i t y  t o  release indigent 

hospital i zed pat ients  because the fac i l  i ty t ha t  may have the appropri ate 

services lacks the l icense necessary t o  receive funds from the agency 

responsi b l  e f o r  ass i s t ing  the i n d i  v i  dual i n v o l  ved. 

A t  the time of the study, two e f f o r t s  were underway i n  metropolitan 

Chicago t o  provide greater coordination and a broader array o f  services. 

The f irst ,  sponsored under the above c i t ed  provisions,- was referred t o  as 

the " E l g i n  Model Under this plan, coordination procedures were 

established among twelve agencies p rov id ing  af tercare  services to  

f a c i l i t a t e  t ransfers  of individuals and a program o f  continuing care. 

The secondp established under the auspices of the s t a t e ' s  Bureau of the 

Budget , i s the Morthsi de Tri age and Cri s i  s Stab i  1 i mati on Faci 1 i ty  . 
f a c i l i t y ,  housed i n  a nursing home, provides a small (8 beds) inpat ient  

u n i t  designed for short  term stays t o  s t ab i l i ze  c r i s i s  situations, 

evaluation services, highly active care management, referral  and 

community 1 inkage services, supervision for  a few shared apartments, and 

short-term post-release counseling services. 

programs operated by the Ins t i t u t e  of Psychiatry o f  Northwestern Memorial 

Hospital , and by Thresholds 

of chronically mentally i l l  personslo3 and f o r  easing the t rans i t ion  

from the hospital t o  the community. 

T h i  s 

Also of note a re  the 

a program directed a t  reducing readmission 
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I I I .  CONCLUSION 

Tne key problem i n  applying the l ea s t  r e s t r i c t ive  alternazive 

doctrine i n  Chicago i s  the lack o f  resources. The I l l i n o i s  klental 3ealih 

and Developmental Disabi l i t i es  Code expl i c i t l y  recognizes the 

appl icabi l i ty  o f  the doctrine a t  key decision-making points throughout 

the process. 

recognize and accept the doctrine. 

practices through which the involuntary c iv i l  commitment process operates 

are  consis tent  w i t h  the doctrine. B u t ,  par t icular ly  a f t e r  a case has 

reached the hearing stage,  and following an involuntary cornmi tment or 

emergency services order, there are  insuf f ic ien t  personnel on b o t h  the 

hospital s t a f f  and the Public Defender s t a f f  t o  thoroughly explore the 

community sevices t h a t  are  appropriate and available t o  a s s i s t  an 

individual respondent or  provide necessary follow-up assistance.  Even i f  

the needed s t a f f  were added, the current level of  community services i s  

not su f f i c i en t  t o  meet the demand. 

structured community based resi  denti a1 s e t t i  ngs i n which i ndi v i  dual s can 

develop, or redevelop, the s k i l l s  needed for  coping w i t h  the problems of 

daily l i f e .  

commitment process i n  Chicago and el sewhere are  without family support, 

and are  unable t o  f ind decent h o u s i n g  given t h e i r  l imited f iancial  

resources. The experience of asser t ive community treatment programs 

and of independent pat ient  suppor t  groups suggests t ha t  the cycle of 

hospitalization, release,  a r r e s t  or readmission, release e t c . ,  can be 

broken and t ha t  the drain on overall public services reduced. The 

The i n d i v i d u a l s  responsible fo r  making placement decisions 

For the most par t ,  the informal 

The most pressing need i s  f o r  

Increasingly, the population involved i n  the c i v i l  

104 
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network of CMHC's i n  Chicago orovide a s t rong  base. 

b u i l d  upon this base by Droviaing e i ther  d i rec t ly  or by contract ,  

publicly supported or subsidized supervised housing. 

e a r l i e r ,  sane conmunity basea residential  se t t ings  are available,  

par t icular ly  fo r  mentally retarded persons, b u t  more are  required i f  the 

continuum o f  services envisioned by the I l l i n o i s  Code and implici t  i n  the 

l e a s t  r e s t r i c t ive  a1 ternative doctrine i s  t o  become rea l i ty .  

What i s  needed i s  t o  

As indicated 
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Id. ,  a t  §4-702(a). 
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- 
Id. 

- Id., a t  §loo-16. 

- Id. ,  a t  53-814. 

Some l i a i s o n s  t a l k  w i t h  pa t i en t s  before a decision has been made t o  
discharge the individual , and discuss the community programs 
ava i lab le  t o  a s s i s t  the  pa t ien t  w i t h  hospital  s t a f f .  

All interviewees i n  Chicago were provided anonymity, and therefore ,  
are not i den t i f i ed  i n  this report .  

Jhe I l l i n o i s  Guardianship and Advocacy Agency i s  a l so  authorized t o  
develop discharge plans,  although i t  cannot provide or  purchase 
d i r e c t  resources. I t s - e f f o r t s  a r e  d i rec ted ,  i n  l a rge  p a r t ,  t o  
long-term res idents  o f  s t a t e  mental health and developmental 
d i s a b i l i t i e s  f a c i l i t i e s  pa r t i cu la r ly  those which a re  b e i n g  closed, 
rather than the in.dividuals passing through the Chicago area 
hospital  s. 

A new departmental ru le  scheduled t o  go i n t o  e f f e c t  a f t e r  the 
research was completed contains more expl i c i  t di r e c t i  ons on the 
r e spons ib i l i t i e s  of f a c i l i t i e s  during the discharge planning 
process. 
The impact t h a t  th i s  rule will  have on the discharge planning 
process and the formation more defined links between inpa t i en t  and 
community services  was unclear. 

[See Rule 125.50, 7 I l l .  Reg. 1599 e t  reg. (2/14/83).1 

I l l .  Rev. S ta t .  ch. 91 1/2, §2-102(a) (Smi th  Hurd 1983). 

Id. 

Id., a t  §2-202. 
4-m 2. 

See a l so  - Id. a t  §§3-810; 3-81 4;  4-301 ; 4-407(b); 
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A special an t i -admiss ion  intensive follow-up program i s  a7 so 
o p e r a t i n g  a t  one of CMHC f o r  persons w i t h  three h o s p i t a l  admissions 
w i t h i n  one year o r  f i v e  overall 

E.g., The Bridge program undertaken by Thresholds.  
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of our legal system.' 

States  Supreme Court, the concept began t o  deve?op important social 

implicationse2 The doctrine requires tha t  the s t a t e  pursue i t s  goals 

i n  a manner l e a s t  intrusive of the in t e re s t s  of i t s  ci t izens.  

commentators have described the ' ' least  r e s t r i c t i  we a1 te rna t i  ve" doctrine 

In the 1 9 6 0 ' ~ ~  under the influence of the United 

Courts and 

i n  ways such as "1 ess dras t ic  means 9''3 "the reasonabl e a1 te rna t i  ve I I  4 

"the l e s s  instrusive a1 t e r n a t i ~ e , ' ~  "precision of regulationS'l6 and 
llnecessi ty,Il7 a1 1 o f  which may be used interchangeably. 8 

The most s ignif icant  judicial  application o f  the doctrine has 

been i n  the area of personal l i b e r t i e s a 9  The l e a s t  r e s t r i c t ive  

al ternat ive has been used as a standard to  assess governmental intrusions 
into const i tut ional ly  protected ac t iv i ty  under the equal protection 1 0  

and due process" clauses of the Fourteenth Amendment, the freedom of 

speech,12 religion913 and association14 clauses of the First 

Amendment, and under the E i g h t h  Amendment,15 The doctrine a1 so has 

received si g n i  f i can t  1 egi sl a t i  ve endorsement. The "Education o f  A1 1 

Handicapped Chi 1 dren Act of 1 975", for examp? e mandates educati 3 n  of 
handicapped youth i n  the l e a s t  r e s t r i c t ive  environment. 1 6  

Judicial and l eg i s l a t ive  usage of the l e a s t  r e s t r i c t ive  

al ternat ive doctrine i n  the area of mental health has been par t icular ly  

auspicious. Mot only does i t  appear t h a t  the application o f  the doctrine 
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States  Court of Appeals fo r  the Dis t r ic t  of Columbia Circui t  first 

applied the doctrine i n  the area of mental hea l th .  This decision 

in i t i a t ed  one of the most important trends 20 i n  mental h e a l t h  law. I n  

Lake, the court held tha t  "(d)eprivat ions of l iber ty  solely because of 

dangers t o  the i l l  persons themselves should no t  go beyond what i s  

necessary for t h e i r  protection. 'Iz1 Since Lake, b o t h  federal" and 

s ta te23 courts have employed the doctrine i n  mental health 1 i t igation. 

The 1 ea s t  r e s t r i c t i  we a1 te rna t i  ve doctri ne a1 so has received s ignif icant  

s ta tutory recognition. A1 1 s t a t e s  except A1 abama, Mi s s i  ssippi , and 

Oregon have enacted s ta tu tes  t h a t  mandate, i n  some form, t ha t  courts or 

mental health f a c i l i t i e s  administer treatment i n  a manner or se t t ing  

1 e a s t  r e s t r i  c ti ve of personal 1 i berty e 
24 

Despite judicial  and s ta tutory endorsement of the l e a s t  

r e s t r i c t ive  doctrine on a theoretical  level ,  some courts and mental 

health personnel have been unsure o f  the purpose and scope of the 

doctrine i n  practice,  For example, one commentator s t a t e s  "while the 

legal doctrine prescribing use of the ' l e a s t  r e s t r i c t ive  a l te rna t ive '  has. 

f a i  r ly  c l  ear  meaning i n  reference t o  cer ta i  n 1 egal and consti tutional 

val ues concerni ng i nf ri ngement of personal freedom and 1 i berty , the 

not ion  does - n o t  t rans la te  readily i n t o  mental health procedures and 

programs (emphasis o r ig ina l  ) e ' I z 5  This assessment r e f l ec t s  the theories 

of commentators i n  other areas o f  mental health and the law, who believe 
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These wrj:eys, ''me zeaninq 2f a construct l a  theoretical concqc,  such 

3s t,he l e i s t  restrictive 31 tzrnr t t ive ioc-:rine! can never be f!~l  l y  wduced 

t o  a s e t  of concrete operations and observational terns.  1126 

One important consequence of this uncertainty i s  tha t  s t a t e  and 

federal governments are fa i  1 i ng t o  comply w i  t h  judici  a7 and 1 egi sl a t i  ve 

mandates t o  place and t r e a t  the mentally disabled i n  the l e a s t  

r e s t r i c t ive  environment. On the one hand, courts and 1 egi sl atures have 

endorsed formally a pol icy o f  outpatient care and dei nsti tutional ima- 

t i ~ n . * ~  On the other hand, the primary method of treatment continues 

t o  be inpatient hospi t a l  i zat i  on. 28 Perhaps the d i  f f icul t i  es  

surroundi ng implementation of the 1 eas t  r e s t r i c t ive  a1 ternative doctrine 

explain this gap between de jurez9 and de facto3* mental health 

policies. A more l ike ly  explanation i s  tha t  lawmakers have fa i led  t o  

properly implement the doctrine., A brief review of the development of 

dei nsti t u t i  onal i zat i  on, a concept re1 ated t o  the 1 eas t  r e s t r i  c t i  we 

a1 ternative doctrines i l l  ustrates  how improper imp1 ementation undercuts 

successful trans1 a t i  on of a concept i n t o  praclice. 

Dei nsti tutional ization, simply s ta ted,  means "removing 

[patients] from hospitals and other institutions and placing them i n  

a1 ternat i  ve care sett ings.  'I3' 

developed i n  the early 1960s~' i n  response t o  several cl inical , social 

and economic developments. 33 Mew medications t h a t  abated the acute 

The movement t o  dei nsti tutional i ze 

symptoms of mental i 11 ness permitted some hospital i zed persons t o  return 

t o  the community.34 Studies on the debi l i ta t ing e f fec ts  of 
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mass: YE depr; vat: 

;;;lentally i l l  c i t izens imposes, Finally, the 3eI;ef t , k z  ",eatrnent cf 

the mentally i l l  i n  the communities would be less cos t ly  prompted s t a t e  

leg is la tures  t o  reduce dras t ica l ly  their psychiatric inpat ient  

 population^.^^ The lu re  of federal funds f o r  the development of local 

f a c i l i t i e s ,  as a result o f  the Community Mental Health Centers Act of 

1 963,38 a1 so encouraged s t a t e s  t o  empty t h e i r  hospital s. 

o f  peysona 1 i i bert: 4s t h a t  I EVO 1 unzary comvi ?nene 4 : i  

2 (j 

39 

Deinsti tutionalization fa i led  t o  meet, however, w i t h  the success 

t h a t  i t s  proponents envisioned. 

hospitalized and inadequate funding f o r  treatment f a c i l i t i e s  and housing 

i n  the community overloaded local social service agencies and l e f t  

thousands home1 ess. 

Poor planning f o r  the release of the  

40 

The l e a s t  r e s t r i c t i v e  a1 ternat ive doctrine d i f f e r s  from 

de ins t i tu t iona l iza t ion  i n  two s igni f icant  ways. First, the doctrine 

envisions a much broader range of treatment modalities t h a n  does the 

deinst i tut ional  izat ion ~ o n c e p t . ~ '  

judicial  protection of l i be r ty  interests42 and theore t ica l ly  has the 

power of a legal mandate. 

Second, the doctrine originated as  

Unfortunately, poor p7 anning and inadequate funding plague 

e f fec t ive  implementation of the leas t  restrictive a7 ternat ive doctrine 

just as they hampered the success o f  the dei nsti tutional izat ion 

movement. 

health budgets i n  these f i s c a l l y  austere times, states can a l loca te  their  

limited resources between s ta te  hospitals and local f a c i l i t i e s  i n  a 

A l t h o u g h  many s t a t e s  can i l l  afford t o  increase t h e i r  mental 
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manner t h a t  encourays care  f n tne ccmmunity. 

apoort2cnrnent c f  the h i k  c f  a e n x l  heajtfr f m d s  f o r  i n p a t i m t  

hospital i z a t i o n  undercuts ~ccmnun-1 t y  e f f 3 t - t ~  t o  provide humane care. 

A variety or' financial d i  s< ncenti ves a1 so operate agai nst those persons 

seeking outpatient care. For example, under Medicaid and Medicare i t  i s  

more expensive t o  the pat ient  t o  receive care  on a continuing outpatient 

basis than i n  a hospital. 

Continued 1 egi SI a t i  ye 

43 

44 

If  l eg is la tors  do not f i n d  the curtailment of l i be r ty  in t e re s t s  

resulting from involuntary c iv i l  commitment suf f ic ien t ly  compelling t o  

increase or  real locate  funds  for  mental health services,  other convincing 

reasons e x i s t  f o r  t rea t ing  the mentally disabled i n  the l e a s t  r e s t r i c t ive  

environment. First, recent s tudies  reveal t h a t  treatment i n  the l e a s t  

r e s t r i c t ive  environment i s  both more e f fec t ive  and l e s s  cost ly  f o r  most 

mentally disabled persons.45 One study found t h a t  although the costs  

of community treatment i n i t i a l l y  may exceed the costs  o f  inpat ient  care,  

comprehensi we community treatment a1 ternat ives  eventually r e su l t  i n  

savings.46 Second, the age group most subject t c i  schizophrenic 

disorders is increasing and will continue t o  do so until  the  end o f  the 

centurye4' As the average l i f e  expectancy of Americans lengthens, the 

percentage o f  d i  sabl ed el derly a1 so i s expanding rapidly. By 

proacti vely seeki ng new sol uti  ons fo r  t r e a t i  ng these groups s t a t e s  can 

prevent the problems inherent i n  reactive policies.  49 

The purpose of this  study i s  t o  report  observations of one 

j ~ r i s d i c t i o n ~ ~  i n  Virginia implementing the s t a t e ' s  policy of providing 

mentally disabled persons w i t h  the  l e a s t  r e s t r i c t ive  form of care. 

Like other s t a t e s ,  Virginia's de jure  mental health policy d i f f e r s  

51 
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2fi s i g n i f i c a n t l y  frcm +T,S ae ?acto prac-c.l:ces, 

a i d y d w  i o u n ~  :nax aespire a szazutory inamace co q n 0 ~ 7 r e  i n m  tne 

m a i l a c i l i x y  3 f  : : -ea~~enx a i t e m a t i v e s  w r i n g  invo iuntsry  c i v i l  

For exampie, m e  recent 
:7 

c m m ~ t x n t  h ~ a r : ? ~ ~ ,  many ;5r3jtqia c o u r t s  do not do SO., 54  ,lno-,her 

study, conducted by the Virginia S ta te  Department of Mental Health and 

Mental R e t a r d a t i ~ n , ~ ~  found t h a t  court  assessments of the seriousness 

of psychiatric conditions and the ava i l ab i l i t y  of a1 ternat ives  were 

substantial  ly  erroneous. 56 

This a r t i c l e  describes the attempts of the Will iamsburg-James 

City County mental health and legal communities t o  apply the l e a s t  

r e s t r i c t i  ve a1 te rna t i  ve doctri ne i n  the i nvol untary c i  v i  1 commitment 

process. We have interviewed judges, attorneys,  mental hea l th  

professional s ,  and soci a1 service provi ders t o  ascer ta in  how their 

a t t i t udes  and actions influence the effectiveness of the doctrine i n  

practice. First, the a r t i c l e  explores br ie f ly  the jud ic ia l  and 

1 egi sl a t i  ve devel opment of the 1 ea s t  r e s t r i c t i v e  a1 te rna t i  ve doctri  ne 

from a national perspective. Next, an overview of the mental health 

system and the involuntary c i v i l  commitment process i n  Virginia 

es tabl ishes  a framework f o r  the subsequent discussion of  how the l e a s t  

restrictive a1 ternative doctrine i s  applied i n  Will iamsburg-James City 

Co u n ty  . 
JUDICIAL AND LEGISLATIVE DEVELOPMENT 

Lower federal courts have recognized t h a t  mental l y  d i  sabl ed 

persons have a r i g h t  t o  treatment i n  the l e a s t  r e s t r i c t i v e  environment. 

I n  Lake v. Cameron,57 the United States  Court of Appeals for the 

Di s t r i c t  of Columbia found t h a t  the p l a i n t i f f ' s  r i g h t  t o  treatment i n  the 

l e a s t  r e s t r i c t i v e  manner derived from a local statute.58 Three years  
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later,  tj?e same cour t  

process ciause 3f The 

;a 
n e l d  i n  Covingtm v. Harris," t h a t  the due 

iour-,senth Amencnent also g r a n t s  pat ients  tne r i3h t  

t o  treatment i n t h e  1 eas t  r e s t r i  c t j  ye 2nvi  ronmene. Since these two 

deci sl'ons were rendered, botn  federal and  s t a d z  courts t h r o u g h o u t  

the country have applied the doctrine i n  mental health l i t i ga t ion .  

United States  Supreme Court has y e t  t o  rule  d i rec t ly  on whether mentally 

disabled persons have a consti tutional right t o  treatment i n  the l e a s t  

r e s t r i c t ive  environment. In Youngberg v. Romeo,63 however, the Court 

addressed f o r  the f i r s t  time whether the fourteenth amendment confers 

some substantive due process rights upon the mentally disabled. 

5 7  

The 

64 

In Youngberg a mentally retarded person had been injured a 

number of times dur ing  his residence a t  a s t a t e  hospital. The Court 

unanimously he1 d t h a t  mentally retarded persons have const i tut ional ly  

protected rights t o  safe  conditions of confinement and freedom from 

unreasonable res t ra in ts .  65 The Court a1 so recognized a consti tutional 

r i g h t  t o  a minimal level of t ra ining,  b u t  only t o  the extent necessary t o  

ensure safety and freedom from undue restraint .66 Thus ,  the Court 

reserved for  another day the question whether the mentally disabled have 

a consti tutional r i g h t  p e r  se to  treatment. 

rule d i rec t ly  on whether r e s t r a in t s  may be used only i f  they are  the 

l e a s t  r e s t r i c t ive  a1 ternative. 

whether these limited rights are  violated, however, suggests an answer i n  

the negative. 

The Court a lso fa i led  t o  

The Court's formula fo r  determining 

Writing f o r  the Court, Jus t ice  Powell s ta ted tha t  balancing the 

individual 's l i be r ty  in t e re s t s  against  the s t a t e ' s  i n t e re s t s  i n  
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protzcting t k  h a l t f !  ana saf2ry o f  a i l  c i t i zens  dewmines whether the 

s t a t ?  h a s  vf 31 ate4 t i te i ncrj vi tiue.'i s consti t u t i  onal r i gh ts .  

ba I anci :7g thesr? i n t p r e s t s  howewer, any judgment rnade by a proiessi cnz'i 

i s  "?resurnptiv?l.y va'f i d .  

departure from accepted professional judgment, practice,  o r  standards" 

f a i l s  t o  meet this ~ t a n d a r d . ~ '  

proceedings, the deci sionmakers most often rely on psychiatric testimony 

-- 
I n  t3 i 

- 
Only a d2cision t h a t  i s  ' 'a substantial I# 58 

In  involuntary c i v i l  commitment 

which 

could 

1 e a s t  

tends t o  favor hospital izaton. 70 Thus ,  the Court consis tent ly  

n o t  maintain i t s  deference t o  professional judgment and mandate a 

r e s t r i c t i v e  a1 ternatiwe standard f o r  involuntary c i v i l  
71 
/ I  commitment. 

Mental ly  d i  sabled p l a i n t i f f s  a1 so have asser ted rights t o  

appropriate mental health services under the equal protection clause o f  

the fourteenth amendment. 

p l a i n t i f f s  challenged the va l id i ty  of a s t a t u t e  t h a t  excluded most 

pat ients  i n  public mental institutions from e l i g i b i l i t y  fo r  cer ta in  

federal welfare benefits. 73 The p l a i n t i f f s  claimed t h a t  the s t a t u t e  

improperly c l a s s i f i ed  the p l a i n t i f f s  on the basis o f  t h e i r  mental i l l n e s s  

and therefore was subject t o  a heightened degree o f  court  scrutiny. 

P l a in t i f f s  argued t h a t  the mentally i l l  a r e  not unlike other iisuspectii 

c lasses  such as  racial  minorities. 

subjected t o  purposeful unequal treatment; they have been relegated t o  a 

position of  pol i t i c a l  power1 essness; and prejudice against  them curtai  1 s 

their par t ic ipat ion i n  the p l u r a l i s t  system and s t r i p s  them of pol i t i ca l  

protection against  discriminatory legis1 ation. 

determined t h a t  the challenged s t a t u t e  d i d  n o t  c l a s s i fy  d i rec t ly  on the 

In Sc hwei ker v. Nil son, 72 f o r  exampl e ,  

74 

They "h is tor ica l ly  have been 

Because the Court 
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b a s i s  o f  mental illness” i t  d i d  n o t  decide whether the mentally 

d i  sabl ed are a s u s p c t  c l  ass r q u i  ri nu greater  consti tutional 

Protection. 
-- 
i /  

A1 1 states except AI sbama, I4i s s i  ssippi , and Oregon have s t a tu t e s  

t ha t  grant hospitalized mental pat ients  the r i g h t  t o  treatment i n  a 
manner or  se t t ing  tha t  i s  l e a s t  r e s t r i c t ive  of personal l iber ty .  78 

Only five s t a t e s  include a def ini t ion of the l e a s t  res t r i t iwe  al ternat ive 

i n  their mental health statutese7’ Although the application of the 

l e a s t  r e s t r i c t ive  a1 ternat ive doctrine a t  the post-commitment stage i s  

s ignif icant ,  the primary focus of t h i s  study i s  the application of the 

doctrine t o  placement decisions pr ior  t o  o r  a t  the time of commitment. 

Therefore only s ta tutory provisions regardi ng i nvol untary c i  v i  1 

commitment c r i t e r i a  are  reviewed. 

A substantial  majority of s t a t e  leg is la tures  require t h e i r  

courts t o  consider a l ternat ives  t o  hospitalization pr ior  t o  o r  a t  the 

time of commitment.80 This seemingly enlightened s t a t e  of a f f a i r s  

would have s ignif icant  practical  e f f ec t  were i t  not f o r  the f a c t  t ha t  

most s t a t e  s t a tu t e s  l imi t  court-ordered treatment i n  the l e a s t  

r e s t r i c t ive  a1 te rna t i  ve t o  avai 1 ab1 e a7 te rna t i  ves. 81 

authority,  based e i the r  upon a s ta tutory provision8‘ or a 

consti tutional r i g h t s a 3  t o  order the creation of  a1 ternat ive,  statutory 

provisions fo r  treatment i n  the 1 eas t  r e s t r i c t i  we a1 te rna t i  ve have 1 i t t l e  

Mi t h o u t  court  

walue i n  protecting the in t e re s t s  of mentally disabled ci t izens.  

Moreover, court  observance of these s ta tutory provisfons may become 

perfunctory a 
84 
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Overvi ELPI: Ment,a’i Heal t h  Services and the C i  v i  1 Commi tnent Process 

The Department of Mental Health and Mental Retardation d i rec ts  

s t a t e  supported services f o r  the mentally disabled i n  Virginia. 

hospital s and t r a i  n i  ng centers and 7 oca1 community serwi ce boards del i ver 

these services. Each of the s t a t e  hospitals provides ins t i tu t iona l  care 

f o r  a par t icu lar  region, 

fo r  mental health and mental retardation services i n  par t icu lar  areas of 

each region and develop programs t o  meet those needs. 

health centers operate under the direction of community service boards 

and provide out-patient and other mental health services. 

Eastern State  Hospital 

S ta te  

The community services boards ewaluate the need 

Local mental 

located i n  James City County, serves a 

population of 1.9 million people i n  10 c i t i e s  and 16 counties, including 

Will iamsburg and James City County, 

court-ordered in-patient treatment t o  residents of this catchment area 

who cannot pay fo r  hospitalization a t  a private f ac i l i t y .  

Geriatric Treatment Center, located on the campus of Eastern State ,  

serves e lder ly  mental ly  i l l  persons. The Col oni a1 Community Services 

Board, one of  nine community service boards i n  Eastern s t a t e ’ s  service 

region, d i rec ts  and coordinates mental health,  mental retardation, and 

substance abuse programs for the counties of York and James City and the 

c i t i e s  of Poquoson and Williamsburg, 

Eastern S ta te  provides voluntary and 

Hancock 

85 The programs receive funds  from 
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the s t a t e  leg is la ture  t h m u g h  the Demrtment o f  Mental Health and Mental 

Retardation, and from loca l  governments an6 fees  cnarged f o r  

servi c2s, + ’< 6 

iiilliamsburg area residents i n  need of inental health treatment 

may apply for  voluntary admission87 t o  Eastern Sta te  Hospital 

Colonial Community Mental Health Center prescreens a1 1 voluntary 

appl icants88 t o  determi ne i f  hospital i zation i s the most appropriate 

avail ab1 e treatment a1 te rna t i  we. 

attempts t o  t r e a t  a l l  mentally disabled individuals i n  the l e a s t  

The 

The s t a t e  mental heal t h  system thus 

r e s t r i c t ive  environment b u t  the process by which the mental health and  

judicial  systems provide services t o  individuals who cannot or will no t  

seek mental health treatment d i f f e r s  s ignif icant ly  from the voluntary 

plrocedu res 

Any responsi bl e person may i n i  t i  a t e  the process o f  i nvol untary 

c iv i l  commitment of another i n d i v i d u a l  by requesting tha t  a d i s t r i c t  

court judge ,  magistrate, o r  special just ice  order t h a t  i n d i v i d u a l  t o  

appear before the  judge  or rnag i~ t r a t e .~ ’  I f  the  judge or  magistrate 

has probable cause t o  believe t h a t  the individual i s  mentally i l l  arid i n  

need of hosp i t a l i za t ion  he or she usually issues an order t o  de t a in  the 

individual i n  a hospital f o r  a period not longer than 48 hours, or 72 

hours i f  the 48 hour period of detention would end on a Saturday, Sunday 

or  legal holiday. 90 

Before the detention period expires a judge must conduct a 

preliminary hearing t o  determine i f  the individual i s  will ing and capable 

of seeking voluntary admission t o  a hospitalO9l 

concludes tha t  the person neither can nor will accept voluntary 

admission, the j u d g e  holds a commitment hearing, 
attorney represents the individual a t  b o t h  hearings. 92 

I f  the presiding judge 

A court  appointed 
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Prior t o  the preiiminary ana commitinent heari;lgs, a 

,xyc$iatr is t ,  a pnysic?an euai i f i e d  i n  the t i iagnusis o f  mentai i l l nes s ,  

or .a cl inical  p s i d m i o g i s t ,  ~ S L  examine the i f idivieual .  -’” i n  most 
.- * - ‘7 ,- 

cases the commlar?i:y menta: keai,th c l i n i c  t ha t  serves the area where ;he 

person resides a lso evaluates the person and prepares a pre-screening 

report. The judge  bases his or her decisions a t  the preliminary and 

commitment hearings on the prescreening report  and testimony from the 

examining physiciang4 and other witnesses. 

I f  the judge f inds  tha t ,  as  a r e s u l t  of mental i l l nes s ,  the 

person e i the r  i s  a danger t o  himself or herself  or t o  others, or i s  

substant ia l ly  unable t o  care  for  himself or herself ,  b u t  t h a t  there  i s  a 

treatment a1 ternat ive tha t  i s  less r e s t r i c t i v e  than involuntary 

hospitalization, the judge may order the person t o  seek the a l te rna t ive  

treatment. I f  no appropriate l e s s  r e s t r i c t i v e  a1 ternatiwes t o  

involuntary hospitalization a re  available,  the judge  may order 

hospitalization of the person for a maximum of 180 days. 95 The 

hospital t o  which the judge commits the person may release the person a t  

any time before the 180 day period expires i f  the hospital s t a f f  

determines tha t  he or she no longer requires h o s p i t a l i ~ a t i o n . ~ ~  I f  the 

person remains an involuntary pat ient  a t  the end o f  the 180 day treatment 

period and the hospital s t a f f  believes tha t  he or she continues t o  

require hospitalization, the hospital may seek another detention order 

and another commitment hearing i s  held. 97 

Opportunities fo r  the application of the  l e a s t  r e s t r i c t ive  

al ternat ive doctrine a r i s e  i n  a l l  stages o f  the  c iv i l  commitment 

process. The description of the doctr ine’s  application i n  Will iamsburg 
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I n i t i a x i o n  of  ;CZ ~ ~ G C S S S  

Any respons i5 i s  p e r s m  may r q u e s z  a judge  t o  i ssue a n  order t o  

temporarily detain another individual who may be mentally i l l .  '* The 

judge may issue such orders based ' ' [~Ipon the advice of a person ski l led 

i n  the diagnosis or  treatment of mental i l lness ,99  or upon his or her 

own motion based on probable cause. 

must be available t o  consider requests fo r  temporary detention orders 

seven days a week, 24 hdurs a day. In Williamsburg-James City 

County, the chief judge of the c i r c u i t  courtlo* has appointed two 

practicing attorneys t o  serve as special jus t ices  who perform the 

functions of a j u d g e l o 3  i n  c iv i l  commitment proceedings. 

requesting a temporary detention order d u r i n g  business hours usually 

c a l l s  the d i s t r i c t  court j u d g e  f i r s t . l M  

A judge  or special j u s t i ce  

A person 

If he i s  unavailable, the 

person c a l l s  one of the special jus t ices .  A t  a l l  other times requests 

for  temporary detention orders come f i rs t  to  the special just ices .  

The process of determining whether probable cause ex is t s  t o  

issue a detention order affcrds the judge  his or her f i r s t  opportunity t o  

consider the appropriateness and avai labi l i  ty of l e s s  r e s t r i c t ive  

a1 ternatives t o  the detention and possible involuntary hospitalization of 

the individual. Although a number o f  factors  influence the judge's 

decision, the expertise of the person requesting the temporary detention 

order probably car r ies  the most weight. When a mental health 

professional or a law enforcement of f icer  whose judgment has been 

re l iab le  i n  the pastlo5 recommends or requests a detention order, the 
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juage airnost autcmaticaliy i ssues  the order. When a family member 

requests a aeternticn oraer the :iudg? usual 1 y requires a prescreeni ng 

r?sorT from Coj Snia l  Commun; t y  Mental heal th Center  iiulental Heal %h 

Cent2r) which is responsible f o r  screening a l l  allngedl:, nientally i l ?  

adults or mentally retarded persons who reside i n  the Williamsburg area. 

Hence, the judges usually have consulted w i t h  a mental health 

professional regardi ng the appropriateness of detai n i  ng the individual 

prior t o  ordering detention. 

An administrator of the Mental Health Center reported tha t  i n  

approximately 60% of the cases judges request prescreeni ng reports before 

issuing a detention order. Most Mental Heal t h  Center personnel t h o u g h t  

t ha t  judges shoul d requi re  prescreeni ng reports before issuing any 

detention orderslo6 because one of the purposes of preparing 

prescreening reports i s  t o  determine i f  there  a re  approaches more 

appropriate than hospital ization t o  meet the person's mental heal t h  

needs. lo7 For example, d u r i n g  the prescreening the person may agree t o  

receive counseling frcm the Mental Health Center or t o  par t ic ipate  i n  an 

outpatient substance abuse program. The person a l s o  may be experiencing 

only temporary emotional d i f f i c u l t i e s  t h a t  prompt  professional a t tent ion 

coul d a1 1 eviate  b u t  t h a t  c i  v i  1 commi tment proceedi ngs woul d 

exacerbate. 108 

Both  special j u s t i ce s  agree i n  principle t h a t  the prescreener's 

early assessment o f  the person's mental health condition and needs i s  

important fo r  preventing unnecessary d i s r u p t i o n  of the person's 1 i f e  and 

possible inappropriate hospitalization. Practical problems a r i se ,  

however, when Mental Heal t h  Center s t a f f  cannot prescreen an individual 
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becauss sxaff cannot go to where the person i s  or the Derson w i l l  not 

come voluntarily 70 the iilentai Health Cmter. 

must issu2 a detention oraer  as a lsga7 mechanism f o r  detaining tbe 

person untjl menta? healtn professionals can evaluate his or her 

condition. O9 A1 though Mental Heal t h  Center administrators would 

prefer a forinalized procedure requiring prescreening before a person i s  

detained, they communicate f a i r l y  openly w i t h  the judges and cooperative 

e f fo r t s  a re  leading t o  more frequent court  attempts t o  obtain 

prescreening information before issuing detention orders, 

in such cases the court  

L 

The V i  rgi n i  a Code autkori zes two a1 te rna t i  ve procedures f o r  

i n i t i a t i n g  the commitment process tha t  a r e  less r e s t r i c t i v e  of the 

allegedly mentally i l l  person's l i be r ty  than a re  the procedures used i n  

Williamsburg. 

judge  immediately1lo rather  than issuing an order t o  temporarily detain 

the indiwidual pending a hearing; t he  judge a l so  may permit the allegedly 

mentally i l l  person t o  remain f r ee  on his o r  her own recognizance or  bond 

pending a hearing " i f  i t  appears from a l l  evidence readily available tha t  

such release will not pose an imminent danger Lo himself or 

others. 'I1'' 

r e s t r i c t ive  commitment procedures. 

The judge may order an individual t o  appear before the 

The judges i n  Williamsburg, however, never use these j e s s  

Perhaps the judges issue temporary detention orders t o  ensure 

greater  invo l  vement of mental health professional s i n  the commitment 

process and because they believe l e s s  r e s t r i c t ive  procedures do not 

protect adequately e i the r  society or the person whose commitment i s  

sought.  

before a judge would not only subject tbe person to  judicial  proceedings 

According t o  one special j u s t i ce ,  ordering a person t o  appear 
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t h a t  he or she will meet commitment c r i t e r i a ,  i . e . ,  he or she i s  a danger 

t o  se l f  or others, o r  i s  substantially unable t o  care for  himself o r  

herself ,  releasing the person pending the commitment hearing will most 

l ike ly  pose an imminent danger t o  someone. Prehearing release t h u s  

rarely would sa t i s fy  the c r i t e r i a  of the prehearing release provis ion .  

Prescreeni ng 

The Virginia Code requires t h a t  community mental health c l in i c s  

screen a l l  persons who wish to  become voluntary pat ients  a t  a s t a t e  

mental hospital o r  t r a i n i n g  facil i ty. '"  The screening procedure 

primarily en ta i l s  the preparation of a prescreening report  t ha t  screening 

committees use along w i t h  other information to  determine i f  treatment i n  

a s t a t e  i n s t i t u t ion  is  appropriate for  the i n d i v i d u a l  seeking admission. 

In practice,  prescreening reports generally are submitted fo r  a l l  persons 

who may be admitted voluntarily or involuntarily t o  Eastern S t a t e  

Hospital, Hancock Geriatric Treatment. Center, or one o f  the in s t i t u t ions  

t h a t  serve the mentally retarded. '13 The Colonial Community Mental 

Health Center prescreens a1 1 allegedly mentally i l l  adults or mentally 

retarded persons who reside i n  the Williamsburg area. 

proximity to  Eastern State ,  the Mental Health Center a1 so prescreens 

Because of i t s  

persons from other areas b r o u g h t  t o  the hospital under detention orders 
114 who have not  been prescreened by t h e i r  own community service boards. 

The prescreening report is  an essential  component of the 
i\ 

evaluation of an individual ' s  mental health status and  serves as the 
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primary source o f  i nfomati  on about  1 ess r e s t r i c t ive  treatment methods 

t ha t  are appropriate and aval’lab’le. 
715 

One judge indicated tha t  the 

prescreeni ng report i s the so 1 e source of 7 ess  r e s t r i c t i  ve ai t w n a t i  yes. 

The majority of persons i ntervi ewed bel ieved t h a t  mental health 

professionals who prepare the prescreeni ng reports shoul d ascertai‘n 

treatment a1 ternat i  wes because they shoul d be more intimately aware of 

the person’s needs and shoul d possess more information about awail ab1 e 

resources i n  the community.” One psychiatr is t  a t  Eastern S ta te  said 

tha t  prescreening has two purposes: t o  f ind l e s s  r e s t r i c t ive  

al ternat ives  t o  hospitalization, and t o  a l e r t  the community t o  the f a c t  

tha t  the individual is  i n  need of help and headed f o r  the s t a t e  

hospital T h i  s psychiatr is t  added tha t  psychi a t r i  sts do n o t  know 

what 1 ess r e s t r i c t ive  a1 ternat i  wes are awail ab1 e. 

professional s t a f f  questioned whether communi t i e s  real ly  seek 

al ternat ives ,  b u t  s ta ted tha t  decision makers assume from the existence 

One o f  Eastern S ta te ’s  

. 

of a prescreeni ng report t ha t  communi t i e s  have investigated a1 ternat i  ves. 

The s t a f f  of the Extended Care Unit118 a t  the Mental Health 

Center prepares the prescreening reports, The s t a f f  includes social 

workersI psychologists and a psychiatr is t  who i s  available for  

consul tation. Dur ing  business hours 1 0  professionals a r e  available t o  

prescreen, one of whom is  assigned specif ical ly  t o  be prepared for  

emergencies. A friend, re la t ive o r  law enforcement of f icer  b r i n g s  the 

person who i s  t o  be screened t o  the Mental Health Center, or i f  this i s  

n o t  possible, the prescreener will go t o  where the person is. 

. 

The person 

may a1 ready be a t  Eastern State ,  a t  Will iamsburg Community Hospital i n  a 

j a i l ,  or a t  home, Sometimes the person i s  a1 ready a cl ien t  o f  the Mental 
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Health Center and h i s  o r  her therapis t  has decided tha t  the person may 

need a more raszr?cct?'ve env?rmsent  or more intensive care. The Men-lzi 

Health Center ais6 113s S O E ~  screening szaff on ca l l  23 hours a day. The 

special just ices  oftsn c a l l  upon these professiona! s t o  assess a person's 

s t a tus  and advise them about the appropriateness of detaining the person 

fo r  fur ther  eval uation. 

The Department o f  Mental Health and Mental Retardation has 

designed the prescreening report  form t o  r e f l e c t  the prescreener' s 

assessment of three areas t h a t  correspond t o  s ta tutory commitment 

cri teria. '"  These areas are:  1 ) the person's capabi l i ty  of caring 

fo r  himself o r  herself ;  2) the danger the person poses t o  himself o r  

herself  o r  t o  others;  and 3 )  the ava i l ab i l i t y  and appropriateness o f  less 

r e s t r i c t ive  a1 ternat ives  t o  hospital ization.l** The prescreener 

primarily bases his o r  her assessment on the person's current  level of 

functioning, including whether the person i s  presently under medication 

and/or par t ic ipat ing i n any mental heal t h  treatment programs and whether 

he o r  she has family o r  other support. The prescreener a lso takes i n t o  

account any history of mental health problems and the person's record o f  

performance i n  any previous treatment set t ings.  lZ1 The prescreener 

documents i n  a separate section of the report  form what l e s s  r e s t r i c t i v e  

a1 te rna t i  ves t o  hospital i z a t i  on the prescreener or  others investigated 

based on the prescreener' s assessment. 122  

The Mental Health Center forwards the completed prescreening 

report t o  Eastern S ta te  where i t  becomes par t  o f  the screened 

individual Is medical records and a s ign i f icant  par t  of the information 

the judge uses t o  determine i f  the person'should be hospitalized. A 
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Mental Heal t h  Center admi n i  s t r a t o r  estimated tha t  thei  r reports recommend 

commitment i n  49% ~f the cases ana t na t  i n  approximately 25% of a l l  cases 

the court does not follow tne r epor t ' s  recommendation. 

A I  thougn some communities do n o t  provide useful prescreening 

reports'  23  the consensus among the par t ic ipants  i n  the commitment 

process a t  Eastern S ta te  was t h a t  the Colonial Community Mental Health 

Center provides excel len t ,  re1 iable  reports. A1 though the Mental Health 

Center's reports a re  suf f ic ien t ly  thorough, they often s t a t e  t h a t  there 

a re  no 1 ess  r e s t r i c t ive  resi  denti a1 treatment set t i  ngs because few 

a l te rna t ive  f a c i l i t i e s  e x i s t  presently i n  the Williamsburg area. 

One administrator a t  Eastern State  expressed the opinion t h a t  

Wi 11 iamsburg has had 1 i t t l  e incentive t o  devel op a1 te rna t i  we resi  denti a1 

fac i l  i t i e s  because of i t s  proximity t o  Eastern State .  

administrators a t  the Mental Health believe tha t  a1 ternat ive se t t ings  a re  

needed, they pointed out t h a t  t h e i r  close working relationship w i t h  

Eastern State  has resulted i n  re la t ively short  treatment periods f o r  

Williamsburg pat ients  i n  Eastern State. 

124 

A1 though 

125 

Although the Virginia Code does not provide f o r  involuntary 

c iv i l  commitment of mentally retarded persons t o  residential  se t t ings ,  

the procedure f o r  f i n d i n g  appropriate voluntary placements bears some 

s imi la r i ty  t o  c iv i l  commitment proceedings. 

mandates t h a t  there be no l e s s  r e s t r i c t ive  a l te rna t ive  t o  p:acoment i n  a 

s t a t e  residential  faci l i ty .126 The Focus Team which operates under the 

direction of the Mental Health Center prescreens mentally retarded 

persons from the Williamsburg area who a re  seeking admission t o  a s t a t e  

f ac i l i t y .  

Most signif icant ly ,  the Code 

Members of the Focus Team include representatives from the 
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1 oca 1 scboo7 tii vi s i  ons and soci (31 service agencies, the Mental Heal th 

Cente?, the r~syckcti3gy depar-tmit or' the College o f  William and Mary, and 

the institutions for the menai ly  retarded i n  which the team m i g h t  

recommd p l  a c i q  an i ndi  v i  dua l  Although the team gst ia l ly  has heen 

involved w i t h  the individual and his or  her family and i s  famil iar  w i t h  

t h e i r  s i tua t ion ,  the team nevertheless formal ly  reviews a1 1 the 

information relevant t o  deciding t h e  best  placement or treatment f o r  the 

mental ly  retarded individual. 

presents i t  t o  a judge.  

The team then makes i t s  recommendation and 

A form s ta t ing  t h a t  l e s s  r e s t r i c t i v e  

a1 te rna t i  ves t o  res i  denti a1 p l  acement have been i nvestigated and a 1 e t t e r  

from the proposed in s t i t u t ion  s ta t ing  t h a t  the se t t i ng  i s  appropriate f o r  

the individual must accompany the  recommendation. 

w i t h  the individual and decides whether t o  c e r t i f y  h i m  o r  her f o r  

The judge then meets 

placement i n  the proposed institution. 

Procedures f o r  screening elder ly  persons a r e  not followed as  

consistently a s  a re  the procedures f o r  screening the mentally i l l  under 

age 65 and the mentally retarded. According t o  a social worker a t  

Hancock Geriatr ic  Treatment Center, the preadmission screening committee 

a t  Hancock would prefer  t o  screen a l l  admissions. Presently the  

committee screens only about half of those admitted, and the other half 

are screened only i n  thei r communi t i e s .  According t o  three professional s 

a t  Hancock, many o f  those supposedly screened i n  the community actual ly  

nave been c i v i l l y  committed solely on the basis  o f  a local physician's 

report  t h a t  the person i s  substant ia l ly  unable t o  care  f o r  himself or 

hersel f. Hancock sources compl ai  ned t h a t  i n  these cases the communi t i e s  

v i r tua l ly  ignore the requirement t ha t  the person be mentally i l l .  
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W i  11 iamsburg reportedly i s  not  gui 1 ty o f  such subversion o f  prescreeni ng 

procedures . 
When prescreening procedures proceed properly, the 1 ocal 

community mental heal t h  center f i  r s t  eval uates the a1 1 egedly mental l y  ill 

person. I f  the person appears t o  require mental heal th treatment and no 

appropriate treatment a1 te rna t i  ves are avai 1 ab1 e i n  the community the 

l oca l  mental heal th center prepares an appl icat ion f o r  admission t o  

Hancock and presents i t  t o  Hancock's preadmission screening committee. 

The committee consists o f  a psychiat r is t ,  a registered nurse, a 

psycho1 ogi s t  and a soci a1 worker who coordinates the committee and 

communicates admissions decisions t o  the l oca l  mental heal th center and 

the appl icant 's family. 

would bene f i t  from treatment a t  Hancock, he o r  she i s  admitted. I f  the 

appl icant would no t  benef i t  f rom such treatment, the committee re fe rs  the 

appl icant t o  other appropriate agencies and also recommends t h a t  the 

comnuni ty fu r the r  expl ore 1 ocal treatment a1 t e r n a t i  ves. 

re jec ts  about one t h i r d  o f  the applicants i t  screens. 

psych ia t r i s t  and an administrator a t  Hancock indicated t h a t  a few o f  

these rejected appl icants  are admitted eventual ly t o  Hancock through 

inappropriate detention orders and commitment hearings. 

I f  the committee determines t h a t  the person 

The commf t t e e  
130 A 

The Colonial Community Mental Health Center apparently has a 

r e l a t i v e l y  good re la t ionship w i th  Hancock. Mental Health Center 

administrators indicated t h a t  i t s  s t a f f  no t  on ly  prescreens a l l  the 

Williamsburg area c l i e n t s  who apply f o r  admission t o  Hancock bu t  also 

attends the s ta f f i ngs  o f  c l i e n t s  admitted t o  Hancock. 

Center also has a fu l l - t ime  ge r ia t r i cs  coordinator whose e f f o r t s  t o  serve 

The Mental Health 
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the e l  de r l y  were corroborated by two social  workers no t  a f f i l  i a t e d  w i t h  

the Mental Health Center. Unfortunately, a1 te rna t i ve  treatment se t t ings  

fo r  the e l d e r l y  mental ly ill i n  Williamsburg-James City County are as 

lack ing  as are such f a c i l i t i e s  f o r  other mental ly disabled persons. 

I n  Detention 

I n  most cases, a f t e r  a judge issues an order t o  de ta in  an 

ind iv idua l  pending a pre l iminary hearing, a law enforcement o f f i c e r  
131 executes the order by tak ing  the person t o  Eastern State Hospital.  

During the person ' s temporary detention, two opportuni t i e s  f o r  re1 ease 

and possible treatment i n  a l ess  r e s t r i c t i v e  a l t e r n a t i v e  a r i s e  under one 

s ta tu te  provision.13* Within several hours o f  the detainee's a r r i v a l  
133 i n  the Admissions Unit,  a physic ian administers a cursory mental and 

physical  exam and must release the  detainee i f  the  examination reveals 

i n s u f f i c i e n t  cause t o  r e t a i n  him o r  her. 134 An Eastern State 

admin is t ra tor  reported t h a t  the hospi ta l  never re1 eases detained persons 

a f t e r  t h i s  i n i t i a l  examination. 

A f t e r  the hospi ta l  t ransfers  the detainee ou t  o f  the Admissions 

Un i t  and i n t o  a detent ion area,135 a p s y c h i a t r i s t  performs a complete 

physical and mental exam. 

communication s k i l l s  and attempts t o  determine whether he o r  she su f fe rs  

The p s y c h i a t r i s t  eval uates the person's 

from hal luc inat ions,  delusions o r  thought blocking. 

the  i n i t i a l  examination i n  the Admissions Unit,  the p s y c h i a t r i s t  must 

release the person i f  i n s u f f i c i e n t  cause e x i s t s  t o  be l ieve  the  person i s  

mental l y  ill. 

t h i s  p o i n t  i n  the commitment process, bu t  never wi thout  the  permission of 

the judge who issued the detent ion order. 

As i n  the  case of 

The hospi ta l  occasional l y  releases detained persons a t  

21 0 

1 
1 
1 
I 
I 
R 
II 
I 
1 
E 
T 
t 
I 
I 
I 
li 
I 
ff 



P r i  o r  t o  the pendi ng pre l  i m i  nary and commitment hearings other 

professionals meet w i th  the detainee and gather informat ion i n  

preparation f o r  the hearings. 

p r i o r  t o  the execution o f  the detention order, a mental heal th worker 

I f  no one prepared a prescreening repor t  

from the Mental Health Center w i l l  evaluate the detainee.136 This 

evalut ion may y i e l d  information about less  r e s t r i c t i v e  treatment 

a1 te rna t i  ves but  considerati  on o f  proposed a1 te rna t i  ves must await the 

pre l  i m i  nary hearing. 

A social  worker137 also meets w i th  the detainee t o  explain h i s  

o r  her r ights ,  inc lud ing the r i g h t  t o  counsel and t o  summon witnesses. 

One u n i t  social  worker t o l d  us t h a t  a number o f  respondents i n i t i a l l y  

request t o  h i r e  t h e i r  own attorney bu t  withdraw the request when they 

learn  t h a t  obtaining a p r i va te  attorney would require a continuance o f  

the hearing. The social worker phones any witnesses the detainee wishes 

t o  have a t  the hearings t o  determine whether the witnesses' testimony 

would be helpfu l  and i f  so, t o  request t h e i r  attendance a t  the hearing. 

One Eastern State admi n i  s t r a t o r  compl a i  ned t h a t  t h i  s i s para-1 egal work 

and should be the responsibi l  i ty o f  the detainee's attorney. The social  

worker also contacts witnesses f o r  the hospi ta l  when necessary and asks 

the pe t i t i one r  t o  attend the hearing, although no case law o r  s ta tu te  

mandates the pe t i t i one r '  s presence. One social worker sa id  she general ly 

has 1 i ttl e i nvol vement i n  f i nd ing  1 ess r e s t r i c t i v e  a1 te rna t i  ves t o  

hospi ta l  i z a t i o n  because t h a t  task i s  the responsi b i  1 i ty o f  the community 

mental heal th centers, but  she occasional ly par t i c ipa tes  i n  arranging 

a1 ternat ive pTacements. 
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Comni tment heari ngs 

The prel iminary and commitment hearings provide the forum f o r  

hearing evidence from a l l  in terested par t ies  and f o r  o f f i c i a l l y  

determining whether any less r e s t r i c t i v e  a i  ternat ives t o  involuntary 

commitment o f  the ind iv idual  exist .  Both hearings are held a t  Eastern 

State Hospital and are open t o  the public.138 A special jus t i ce ,  the 

examin ng psychiat r is t ,  the respondent,13’ and h i s  o r  her attorney are 

always present. I n  addit ion, the hospi ta l  pa t ien t  advocate, a u n i t  

social worker, a secur i ty o f f i c e r ,  a psychiat r ic  aide, and a secretary 

f r o m  an administrat ive o f f i c e  at tend regular ly.  The p e t i t i o n e r  seldom 

attends. 14’ One attorney strongly condemns t h i s  practice, maintaining 

t h a t  the pe t i t i one r ’ s  absence allows the cour t  t o  commit the detained 

person on hearsay evidence, and denies the attorney an opportunity f o r  

cross-examination. 

prescreening report,  but, according t o  one social worker, community 

mental heal th workers ra re l y  appear before the court. 

In most instances the judge has a comnunity 

142 

The special j u s t i c e  begins the proceedings by i ns t ruc t i ng  the 

respondent o f  h i s  o r  her r i g h t  t o  appointed counsel, and the r i g h t  t o  

secure the services o f  a p r i va te  attorney. 143 Next, the special 

j u s t i c e  gives the respondent an opportunity t o  apply f o r  voluntary 

admission. 

cour t  holds a pre l  iminary hearing t o  determine the person’s capacity t o  

make such a decision. 144 The special j u s t i c e  hears testimony f r o m  the 

examining psych ia t r i s t  and counsel cross-examines the doctor. 

special j u s t i c e  denies the appl icat ion f o r  voluntary admission, he o r  she 

I f  the person wishes t o  apply f o r  voluntary admission, the 

I f  the 
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commences the commitment hearing;' 45 i f  the special j u s t i c e  grants the 

appl icat ion f o r  voluntary admission, the hearing i s  over. I n  some cases 

the special j u s t i c e  allows the respondent t o  renew h i s  o r  her motion f o r  

voluntary admission a f t e r  addi t ional  testimony has been heard a t  the 

commitment hearing. 

One hospi ta l  employee worried t h a t  the quickness o f  the 

prel iminary hearing increases the 1 i k e l  ihood o f  inappropriate voluntary 

admissions because the special j u s t i c e  infrequent ly addresses 

a1 te rna t i  ves a t  the pre l  i m i  nary hearing. 

the voluntary "route" i s  the only way t o  avoid an involuntary comnitment 

and t o  get out o f  the locked detention. Thus, the cour t  discharges i t s  

duty t o  order the l e a s t  r e s t r i c t i v e  a l te rna t ive  treatment because the 

respondent has chosen the supposedly less  r e s t r i c t i v e  voluntary 

hospi ta l  izat ion.  

The respondent perceives t h a t  

Voluntary admission t o  Eastern State i s  less  r e s t r i c t i v e  than 

involuntary admission only i n  terms o f  the length o f  mandatory treatment 

and the treatment set t ing* '& Persons who agree t o  voluntary admission 

must accept treatment f o r  a minimum o f  f i v e  days;147 those persons whom 

the hospi ta l  commits i nvo lun ta r i l y  are subject t o  treatment f o r  180 

days 

ward; involuntary pat ients usual ly stay on a locked ward ten t o  fourteen 

days. Hospital o f f i c i a l s  explained t h a t  t h i s  i n i t i a l  r e s t r i c t i v e  se t t ing  

i s  necessary t o  s tab l i ze  involuntary pat ients who, by s tatutory  

def in i t ion,  are a danger t o  themselves o r  others, o r  substant ia l ly  unable 

t o  care f o r  themselves. 

The hospital ra re ly  confines a voluntary pa t ien t  t o  a locked 
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The commitment hearing immediately fol  1 ows the prel imi nary 

hearings a1 though i t  is  not  always clear where one ends and the other 

begins. The special justice informs the respondent of the r i g h t  of 

appeal, and the r i g h t  of a jury trial on appeal. 

also t e l l s  the respondent that the hearing can be continued t o  allow the 

respondent time t o  smon witnesses, o r  t o  obtain an independent 

psychiatric evaluation a t  h i s  o r  her own expense. The special 

justice occasionally grants a continuance on these grounds, b u t  usually 

the hearing proceeds. 

The special justice 

The examining psychiatrist usually begins the testimony by 

summarizing briefly the respondent’s mental health status and g i v i n g  his 

or her op in ion  whether the respondent is mental ly i 11 , an imminent danger 

t o  himself or herself o r  others, and i n  need of hospitalization. 150 

A1 though V i  rg i  nia 1 aw does not requi re the psychi a t r i  s t  t o  i nvesti gate 

less restrictive a1 ternatives, the special justice routinely asks the 

doctor whether a1 ternati ves t o  hospital ization are appropriate and 

available. Often the psychiatrist m a y  recommend a less restrictive 
1 51 treatment plan w i t h o u t  a less  restrictive setting i n  mind. 

Next, the respondent’s attorney cross-examines the psychiatrist 

and presents any witnesses who wish t o  tes t i fy  on behal f of the 

respondent. Occasionally the special justice ca l l s  upon the patient 

advocate or a social worker t o  testify,  particularly i f  either has 

information no t  before the court about the r e s p o n d e ~ t . ’ ~ ~  Because the 

hearings are not truly adversarial, the special justice often considers 

such hearsay testimony i n  attempting t o  reach an informed decision. 

Finally, the judge allows the respondent t o  make a statement. 
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The judge then m u s t  evaluate the testimony as well a s  the 

community mental health center's prescreening report t o  determi ne whether 

the person meets, the statutory cr i ter ia  for  involuntary admission: 

whether he or she "(a)  presents an imminent danger t o  himself o r  others 

as a result o f  mental illness, or ( b )  has otherwise been proven t o  be so 

seriously mentally i l l  as  t o  be substantially unable t o  care for  himself, 

and ( c )  t h a t  there is  no less restrictive alternative t o  institutional 

confinement and treatment and that the a1 ternaties t o  involuntary 

hospital ization were investigated and deemed not  sui table. . . 111 53 

According t o  the records o f  the Director of Eastern State, of the 422 

persons whom the hospital held i n  detention l a s t  year, the hospital 

admitted 48 vol untarily, i nvol untari ly committed 21 5, and re1 eased 
1 54 96. 

Contrary t o  the f i n d i n g s  of a 1982 study of civil commitment i n  

Yirginia,lS5 the special justices who conduct the commitment hearings 

a t  Eastern State Hospital a1 ways consi der 1 ess restrictive a1 ternati ves 

t o  hospitalization. A1 though these special justices attempt t o  comply 

w i t h  the statutory commitment procedures, the Virginia Code does not  

clearly pl ace the responsi b i  1 i ty  of f ind ing  1 ess restrictive a1 ternati ves 

w i t h  either the court o r  the mental health system. Thus, confusion among 

the participants i n  the commitment process i nterferes w i t h  orderly 

investigation o f  a1 ternatives. 156 

Most of the Eastern State psychiatrists, administrators, and 

social workers believe that the community mental health clinics have the 

responsibil i ty t o  investigate a1 ternatives because they can evaluate best 

their own resources and because the prescreening report form specifically 
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addresses whether 1 ess restrictive a1 ternatives for  the respondent 

exist. The judges substantially agree w i t h  this view; one noted that the 

hospital as representative o f  the state should bear the burden,157 

whereas the judges bear the ul timate responsi b i  1 i ty  of i nsuri ng that 

a i  ternatives were investigated. Two attorneys shared the l a t t e r  

opinion. The lack of designated responsibility for  investigating 

a1 ternatives de-emphasizes the least  restrictive a1 ternati ve doctrine. 

Thus, the focus of the court's inquiry becomes the severity of the 

respondent's mental i l l  ness and the avail abil i ty of 1 ess restrictive 

treatment a1 ternati ves pl  ays a 7 ess prominent rol e i n  deci si on-maki ng. 

Although the Virginia Code does not mandate procedures for 

investigating a1 ternative treatment, the special justices have the 

authority t o  order such treatment. 

possible d ispos i t ions  upon a f i n d i n g  that the person does not require 

hospitalization: out-patient treatment, day treatment i n  a hospital, 

n i g h t  treatment i n  a hospital, referral t o  a community mental health 

The Code l ists  the following 

clinic, o r  "other such appropm'ate treatment modalities as m a y  be 

necessary t o  meet the needs of the individual". 160 

The a1 ternative treatment the special justices most frequently 

order i n  Eastern State hearings is referral t o  a community clinic for  

out-pati en t treatment . ' Like other areas of Virginia, the 

Will iamsburg-James City County area does not  provide day or. n i g h t  

treatments i n  a hospital ,162 b u t  the Colonial Community Mental Health 

Center makes avail able out-patient ~erv ices ."~  A1 though the court has 

the authority t o  order the community mental health centers t o  provide 
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per iod ic  pa t i en t  progress reports, the W i l l  iamsburg judges ra re l y  issue 

such orders. One judge s tated t h a t  ordering progress reports not  only 

would overburden the community c l i n i c s  bu t  a lso would place them i n  a 

"pol i c i ng "  r o l e  t h a t  i s  inconsistent with and counterproductive t o  t h e i r  

"he1 per'' role. 164 

The V i rg in ia  c i v i l  commitment provisions nei ther  l i m i t  the 

consideration of less  r e s t r i c t i v e  treatment t o  avai lab le a1 ternat ives nor 

mandate the creat ion o f  a l ternat ives where none exist.165 Thus, when 

a1 te rna t i  ve treatment o f  an ind iv idual  i s appropriate bu t  unavai 1 ab1 e, 

the special j us t i ces  must choose between ordering over res t r i c t i ve  

treatment o r  releasing the person t o  an environment i n  which the 

l i ke l i hood  o f  the person receiv ing treatment i s  low. I n  1974, Hoffman 

and Faust hypothet ical ly presented t h i s  dilemma t o  V i rg in ia  judges who 

presided over commitment hearings.166 Eighty-eight percent o f  the  

judges surveyed favored commitment. Hoffman and Faust theorized t h a t  a 

broad in te rpre ta t ion  o f  the l e a s t  r e s t r i c t i v e  a1 t e r n a t i  ve doctr ine 

requires the s ta te  t o  provide a1 ternat ive sett ings, whereas a narrow 

in te rpre ta t ion  allows the s ta te  t o  impose r e s t r i c t i v e  treatment when 

equally e f fec t i ve  a1 ternat ives are not available;167 judges are forced 

t o  implement one o r  the other of these interpretat ions.  168 

Although ten years have passed since Hoffman and Faust studied 

the imp1 ementation o f  the l e a s t  r e s t r i c t i v e  a1 te rna t ive  doctr ine by 

V i rg in ia  judges, community treatment a1 ternat ives remain scarce and the 

1 ow percentage' 69 o f  ind iv idual  s re1 eased from commi tment heari ngs 

indicates t h a t  the appl icat ion o f  the doctr ine i n  cour t  ordered treatment 

remains pragmatic and ad hoc. The V i  r g i  n i  a 1 eg i  sl ature apparently 
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i nterprets the 1 east restrictive a1 ternati ve doctrine bo th  broadly and 

narrowly. Judges are bound by the legislature t o  insure that less 

restrictive treatment a1 ternatives are investigated and are permitted t o  

order such alternatives, b u t  the legislature's failure t o  commit funds  

for  development of connnuni ty  treatment faci 1 i t i e s  severely 1 imi ts the 

judges' a b i l i t y  t o  comply fu ly w i t h  the l e t t e r  and spirit of the law. 

The orders issued by the special justices a t  the commitment 

hearings almost always stand because patients rarely appeal the special 

justices' decisions t o  the circuit  court. According t o  a circuit  court 

judge i n  Williamsburg, the court hears an average of ten appeals per 

year, only one of which i n  the l a s t  five years was by a local resident. 

T h i s  judge also never has conducted a j u r y  trial on the issue of an 

involuntary civil commitment. 

Those involved i n  the civil commitment process have proposed 

various explanations for  the infrequency of patient appeal s. 

simple reason could be the lack of express instructions on the mechanics 

of f i l i n g  an appeal. Although both  special justices inform the 

ihe most 

respondent of his or  her r i g h t  t o  appeal ,l 70 one special justice merely 

instructs the respondent t o  "tell  your lawyer w i t h i n  t h i r t y  days i f  you 

want t o  appeal" and the other special justice gives no explanation of how 

the respondent should go about f i l i n g  an appeal. On the other hand, the 

lack of appeals might  indicate that the system is  working well because 

the special justices do a good j o b  of preventing inappropriate 

admissions. 

justices as "conscientious and know1 edgeable" supports the 1 a t te r  view. 

An Eastern State off ic ia l ' s  description of the special 
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The perceived inferior representation provided by court 

appointed attorneys a1 so possibly expl ai ns the 1 ack of appeal s. Mental 

health personnel variously describe the 1 awyers as passive, meddlesome, 

inexperienced, and i 11 -prepared. 

the Virginia bar may serve as appointed counsel by p u t t i n g  his or her 

name on a rotation l i s t  of approximately 20 t o  25 attorneys. The 

attorneys need no expertise w i t h  mental health issues t o  place their 

names on the l i s t .  They agree t o  serve a s  counsel for a one week period, 

usually three times a year, fo r  which the s ta te  pays them $25.00 for each 

prel iminary hearing and each commitment hearing.' 72 One of the special 

justices reported tha t  he gives attorneys new t o  the l i s t  a short 

orientation t o  representing respondents. He also encourages them t o  

observe several sets of hearings before representing any respondents. 

This special justice stated that he has removed attorneys' names from the 

l i s t  for unsatisfactory work. 

Any attorney who i s  a member of 171 

No statute or judicial decision specifies the duties of  

appointed counsel. The attorneys w i t h  whom we spoke t o l d  us t h a t  they 

typically arrive a t  the hospital a t  the ear l ies t  approximately an hour 

and a half before the hearing. A u n i t  administrator gives the attorney 

the cl ient ' s  f i l e s  which contain the community prescreening reports and a 

copy of the detention order. 

w i t h  the client, the attorney discusses the cl ient ' s  r i g h t s ,  whether the 

client desires t o  admit himself or herself voluntarily, and whether the 

client wishes t o  have the court summon witnesses other than those already 

called by the u n i t  social worker. Because of the brief time between the 

client interview and the commencement o f  the hearings, any patient 

During a ten t o  twenty minute interview 
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requests f o r  addi t ional  witnesses w i l l  necessitate a continuance, and the 

attorney w i l l  be responsible f o r  contacting the witnesses. 

people we interviewed bel ieve the attorneys have the respons ib i l i t y  o f  

inves t iga t ing  less  r e s t r i c t i v e  al ternat ives.  

None o f  the 

One attorney said she has 

the duty t o  broach the subject a t  the hearing, and then the hospi ta l  must 

demonstrate why less  r e s t r i c t i v e  a1 ternat ives are inappropriate. 

The par t i c ipants  i n  the c i v i l  commitment process a t  Eastern 

State disagree about the at torney 's  proper r o l e  i n  the procedure. As one 

judge stated, the attorney i s  obl igated e t h i c a l l y  t o  a c t  as an advocate 

i n  a s i t ua t i on  i n  which the adversarial process may be inappropriate. 

fact, c i v i l  commitment proceedings are not  truly adversarial because an 

attorney does not  represent the s ta te 's  i n t e r e s t  i n  commiting the 

ind iv idual .  One hospi ta l  administrator reported t h a t  on occasion the 

judge o r  the examining psych ia t r i s t  i s  forced i n t o  an inappropriate 

adversarial ro le.  Moreover, because o f  the c l i e n t ' s  incapacity, some 

attorneys maintain t h a t  pursuing the c l i e n t ' s  best i n te res ts  as a 

guardian may be more appropriate than advocating the c l i e n t ' s  

wishes. 173 To avoid the dangers o f  paternalism inherent i n  such 

non-adversarial hearings, one judge suggested t h a t  the cour t  appoint 

independent examining psychiatr ists.  

I n  

Several people suggested t h a t  the best way t o  improve the 

qua l i t y  o f  representation would be f o r  the cour t  t o  l i m i t  the number o f  

appointed attorneys t o  give them greater opportunity t o  devel op exper t i  se 

i n  mental heal th law. 

o f  the special j u s t i c e  system which i s  based upon a s im i la r  p r inc ip le .  

Proponents o f  such a system p o i n t  t o  the success 

Those opposed t o  1 i m i  ti ng the number o f  appointed attorneys c i t e  the 

220 



favor i t i sm inherent i n  the attorney se lect ion process, and maintain t h a t  

1 i m i t i n g  the number o f  attorneys does no t  guarantee higher qual i ty 

performance. 

Because the commitment hearing i s  such a c ruc ia l  component o f  

the c i  v i1  commitment process disagreement concerning the proper 

proport ion o f  1 egal and medical i nvol vement i n  commitment decisions 

focuses on the hearing. Most people w i th  whom we ta lked th ink  the 

present system i s  bas ica l l y  sound and t h a t  e f f o r t s  t o  improve the 

i nvol untary c i  v i  1 commitment process shoul d be d i  rected toward r e f  i n i  ng 

the present system, not  revamping it. 

The Executive Secretary's Of f i ce  o f  the V i rg in ia  Supreme Court, 

however, i s  invest igat ing a rad ica l  change i n  the commitment procedures: 

t ransfer ing the respons ib i l i t y  f o r  commitment hearings from the j ud i c ia ry  

t o  the State Department o f  Mental Health t o  be handled as an 

administrat ive matter. 174 Several persons inc lud ing one judge agree 

tha t  lawyers and judges are too involved i n  the involuntary c i v i l  

commitment process and t h a t  medical professionals should make commitment 

decisions.' 75 Yet those who woul d p re fe r  s ta tutory  changes t o  provide 

more author i ty  t o  the mental heal th  community acknowledge the need t o  

involve the legal  community a t  some po in t  i n  the system t o  ensure 

procedural fairness. 

administrators disapprove o f  the rad ica l  s h i f t  o f  respons ib i l i t i es  t h a t  

the Executive Secretary's Of f i ce  proposes. They contend t h a t  such a 

s h i f t  would be inappropriate both f o r  due process reasons and l i a b i l i t y  

I n  fact ,  two Eastern State psych ia t r i s ts  and 

concerns. 
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What happens af ter  commitment? 

A t  the conclusion of the commitment hearing, i f  the detained 

person has not agreed t o  voluntay admission the court will order either 

the release or hospitalization of the person. The release order may be 

unconditional, or i t  may require the person t o  seek outpatient 

treatment. 

involuntarily he or she remains a t  Eastern State. 

If the person is hospitalized either voluntarily o r  

The same provision i n  the Virginia code that  requires an 

examining physician t o  release detained persons i f  insufficient cause 

exists t o  believe that  the person is mentally also allows 

psychiatrists a t  Eastern State t o  prevent  inappropriate admissions of 

persons eval uated el sewhere and committed i n  1 oca1 hearings i n Eastern 

State 's  catchment area. 177 Psychiatrists are less reluctant t o  release 

these individuals than they are t o  release persons brought i n  on 

detention orders because a judicial determination t o  hospitalize a1 ready 

has been made and the psychiatrist 's  decision a t  this p o i n t  i s  purely 

clinical . 
If the hospital admits an individual, plans for his or her 

discharge begin immediately. 178 The hospital assigns the patient a 

treatment team composed of a psychiatrist,  a psychiatric resident, a 

psychologist, a social worker, a nurse, and other appropriate person. 

The treatment team holds an Evaluation, Planning, and Discharge 

conference shortly a f te r  the person is  admitted. In addition, the 

hospital must conduct periodic reviews of involuntarily committed 

patients every t h i r t y  days for  the first ninety days, t h e n  every six 

months thereafter. 17' The purpose o f  the review is t o  gauge the 

patient 's  progress and update his o r  her treatment plan. 

222 



I 
I 
I 
II 
I 
I 
R 
I 
I 
I 
c 
I 
I 
I 
1 
I 
I 
I 
I 

If the treatment team believes the patient no longer needs 

hospitalization, the hospital will release the patient. 

appropriateness of the environment i n t o  which the patient is  released 

depends upon the degree of cooperation the patient's local community 

mental health center provides and the ef for t s  of Eastern State s taff .  

Cooperation between Eastern State and the Col oni a1 Community 

The 

Mental Health Center apparently i s  high. The two organizations have 

discharge agreements describing each others general responsibil i t i e s  for 

d i  scharge p l  anni ng and fol  1 ow-up. The Mental Heal t h  Center' s 

Will iamsburg-James City County case manager regularly attends the 

Evaluation, Planning, and Discharge conferences o f  cl ients  from her 

geographical area. A Mental Health Center psychiatrist reportedly 

attends these team meetings on occasion. According t o  one Eastern State 

psychiatrist,  representatives of Eastern State and the Mental Health 

Center also meet a t  l eas t  once each month. 

Observations of several of the persons interviewed indicate that  

the cooperative effor ts  of the Mental Health Center may be anomolous. 

One Eastern State administrator stated tha t  i t  is  unusual for  a cornunity 

mental health c l inic  t o  be so receptive t o  placement of patients, 

especially since relatively few Williamsburg area residents are admitted 

t o  Eastern State. A social worker a t  Hancock Geriatric Treatment Center 

complained that  comnuni t y  mental health centers general ly  forget about 

their  elderly c l ients  a f t e r  the hospital has admitted them. In her view, 

the comnunity ultimately is responsible for  the patient, even throughout 

his or her stay a t  the hospital. This social worker also believes that  

the hospital and the community mental health c l inics  perform some 

. 
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duplicative follow-up services. One special justice believes that the 

lack of cooperation between the hospital and the community clinics 

contributes t o  an excessive number of emergencies. Her op in ion  supports 

the conclusion that Eastern State and community mental health clinics 

should increase their  cooperative efforts. 

Increased comnunication among the court, Eastern State and the 

community mental health centers m a y  faci l i ta te  the provision of a more 

appropriate and therapeutic continuum of mental health services. The 

Virginia Code does not encourage, however, such communication. The Code 

requires the court t o  notify a community clinic w i t h i n  ten days i f  the 

hospital i nvol untarily hospital i zes one of the community ' s 
resi dents ,l 8o b u t  does not requi re notification i f the hospital 

voluntarily admits a person, or i f  the court disposes o f  the case i n  some 

other manner. One Col onial Comnuni ty Mental Health admini strator 

explained that court o r  hospital notification o f  the disposi t ion o f  a l l  

cases involv ing  their  residents would be extremely helpful. Even i n  

Will iamsburg, where cooperation among the courts and the mental health 

community is relatively h i g h ,  communication is  unorganized. For example, 

one judge meets regularly w i t h  the Colonial Community Mental Health 

Center, b u t  has l i t t l e  involvement w i t h  Eastern State. The special 

justices, on the other hand, are routinely a t  the hospital t o  conduct 

commi Went hearings and t h u s  see hospital personnel frequently. The 

special justices reportedly do n o t  meet on an organized basis, however, 

w i t h  representatives of the Mental Health Center. 

Because Eastern State generally determines when a patient w i l l  

be released, the hospital usually ini t ia tes  the process of helping 
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patients move back i n t o  the community. 

director of Eastern State t o  place patients i n  less restrictive treatment 

settings such as private homes or nursing homes. 181 

director a t  Eastern State never makes these placements while patients are 

subject t o  court ordered treatment, the hospital sometimes f inds  such 

placements for patients who are re1 eased unconditional ly. 

The Virginia Code authorizes the 

Although the 

To both  reduce its patient population and enhance successful 

transitions from hospital t o  community, Eastern State has developed the 

Community Support Services program (CSS). The program began i n  early 

1982 w i t h  the assistance of community mental health centers. 

mission was t o  create appropriate placements for clients who, because of 

long periods of hospitalization, would f i n d  moving back i n t o  the 

community very difficult. 

served fifty-one patients a l l  of whom participate i n  the program on a 

voluntary basis. Their average length of stay i n  the hospital has been 

eight years. The hospital has discharged twenty-six of the participating 

patients, four or five o f  whom are from the Williamsburg-James City 

County area, and twenty-five patients are now i n  the program. The staff  

of CSS has identified an additional 110 of the 527 adult psychiatric 

patients as potential users o f  their services. 

I t s  primary 

In the past one and a half years CSS has 

Pre-vocational ski1 1 s t r a i n i n g  and programs that he1 p integrate 

patients i n t o  the community are essential t o  the success of CSS 

placements. The CSS staff takes a group of thirteen t o  fifteen clients 

on weekly visits t o  the day care programs i n  the locali t ies i n  which the 

clients will reside upon their  release from the hospital. 182 These 

trips familiarize patients w i t h  the locations and the staff of the day 
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care fac i l i t i es .  

"clubhouse" meetings which newly formed ex-patient groups have organized 

i n  several c i t i e s  i n  Eastern State 's  catchment area. 183 mese o u t i n g s  

help the patients make new friends and become more motivated t o  leave the 

hospital. 

maintains follow-up services for up to eighteen months. 

bel ieve that these suppor t  services increase the 1 i kel i hood that  

ex-patients will take the i r  medications regularly, and enjoy a 

successful , permanent community placement. 

A1 ternatives t o  Invol untarv C i v i l  Commitment i n  the Will iamsburq Area 

CSS cl ients  also have begun t o  particpate i n  monthly 

After the cl ients  are discharged from the hospital , CSS 

CSS s taff  

U n t i l  recently, there were no a1 ternative residential f ac i l i t i e s  

for  mentally handicapped persons i n  the Williamsburg area. 

recogni t ion  o f  the need for  more comnuni t y  a1 ternati ves t o  

hospital i t a t i  on, the V i  rgi n i  a General Assembly appropriated an additional 

two and one-half mill ion dollars t o  the Department of Mental Health and 

Mental Retardation for  a hospital census reduction fund. The Department 

distributed monies from the fund t o  local community service boards that  

submitted proposals for a1 ternative treatment programs. In conjunction 

w i t h  the Mid-Peninsula Community Services Board, the Colonial Community 

In 1983, i n  

Services Board (hereafter Colonial Services Board) received a grant f o r  

i t s  proposed program t o  provide apartments and other support  services, 

including a she1 tered workshop, for  long-term mental health clients. 

Consequently, the Colonial Services Board now has three transitional 

l i v i n g  apartments available t o  serve nine people. The Colonial Community 

Mental Heal t h  Center administers the program. Administrators a t  the 
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Mental Health Center reported t h a t  they eventual ly would l i k e  t o  include 

accommodations f o r  one o r  two c l i e n t s  who need short-term treatment 

e i t h e r  before o r  i n  l i e u  o f  hospi ta l izat ion.  

The Mental Health Center evaluated the needs o f  i t s  c l i e n t s  t o  

determine who most l i k e l y  would succeed i n  and bene f i t  from i t s  census 

reduction program. According t o  an administrator a t  Eastern State 

Hospital, p r i o r i t y  was given t o  placing people i n  the program who are 

presently pat ients a t  Eastern State. But, as t h i s  administrator pointed 

out, the eventual e f f e c t  o f  the program w i l l  be no t  only t o  reduce the 

number o f  people cur ren t ly  i n  Eastern State, bu t  a lso t o  el iminate the 

need f o r  hospi ta l izat ion.  

No community res ident ia l  treatment set t ings f o r  the mental ly 

retarded cur ren t ly  e x i s t  i n  Williamsburg. The d i rec to r  o f  the mental 

re tardat ion services u n i t  a t  the Mental Health Center reported t h a t  the 

cost  o f  care f o r  one person i n  a s tate f a c i l i t y  has been estimated t o  be 

$32,000 per year, whereas the cost  o f  serving one person i n  the community 

would be $1 5,000. Despite the potent ia l  reduction i n  expenditures f o r  

services f o r  the mental ly retarded, the V i rg in ia  l eg i s la tu re  has been 

re1 uctant t o  abandon t r a d i t i o n a l  funding mechanisms. The d i rec to r  

suggested t h a t  the mentally retarded could be served a t  a lower cost  i n  

1 ess r e s t r i c t i v e  set t ings i f  funds were a1 located f o r  ind iv idual  s, t o  be 

used f o r  the most appropriate ind iv idual  treatment plan. As the system 

now operates, funds are al located i n  a manner t h a t  favors the use o f  

s ta te  f a c i l i t i e s  as the primary treatment sett ing. Other administrators 

a t  the Mental Health Center noted t h a t  the  several attempts t o  develop 

community l i v i n g  programs have been f rus t ra ted  no t  only by i n s u f f i c i e n t  
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financial resources, b u t  also by community opposit ion t o  such 

programs . 1 84 

A1 though the Colonial Services Board provides only 1 imited 

a1 ternative residential treatment faci l i t ies ,  the Mental Health Center 

provides a variety of mental health services t o  mentally disabled and 

mentally retarded individual s.185 Counseling and post-hospi t a l  ization 

programs are the two primary psychiatric services offered by the Mental 

Health Center. Counseling services include psychiatric evaluation and 

treatment, i ndi  vidual and group counsel i ng , f ami ly  therapy, and emergency 

services. Such services often prevent individual s from developing severe 

mental health problems that woul d require hospital ization. Nevertheless, 

one member of the local Human Rights  Committee186 lamented that many 

persons either cannot o r  will not avail themselves of these counseling 

services and t h u s  deteriorate t o  the p o i n t  where hospitalization i s  

necessary. 

The Extended Care Program provides follow-up care f o r  

individuals who have completed inpatient treatment i n  psychiatrfc 

hospitals. Structured individual and group counsel i ng, and vocational 

training are among the services offered t o  he1 p these i ndi vidual s 

maintain their  treatment progress and remain i n  the community. 

Assessments of the success of the Extended Care Program varied 

among the persons interviewed. One agency social worker commented that 

a1 though ex-patients can participate i n  these treatment programs 

indefinitely, many do not continue participation as long as they should. 

Th i s  social worker observed that these ex-patients either do not feel 

welcome or they cannot receive the services w i t h  the regularity the 
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treatment programs require. She noted that drop-in services would meet 

more appropriately the needs of many of her clients. 187 This somewhat 

negative assessment o f  the Extended Care Program was balanced by reports 

from several individuals that the Mental Health Center provides f o r  the 

most part good mental health programs. 

Mental Health Center for its flexibility and imagination despite i ts  

heavy work1 oad. 

Indeed, one judge praised the 

Under the umbrella o f  the Extended Care Program i s  an acute 

care, partial hospi tal i zati on day program. Thi  s program provi des 

short-term treatment t o  stabilize quickly a person who i s  experiencing a 

mental health crisis. An administrator a t  the Mental Health Center noted 

that the acute care program is  most appropriate for  persons who have not 

had severe mental heal th  problems i n  the past and who do not  require 

extensive support  services such as housing, job training, o r  employment. 

Although the acute care program generally is inappropriate as  an 

a1 ternative t o  civil commitment, i t  nevertheless has served as  an 

a1 ternative t o  hospital i t a t ion .  

The Mental Health Center provides both direct and indirect 

services t o  the mental ly  retarded. The Col oni a1 Workshop offers t r a in ing  

programs designed t o  develop o r  improve vocational ly re1 ated ski1 1 s and 

provides she1 tered empl oyment t o  devel opmental ly  d i  sabl ed individual s. 

The Mental Retardation Services U n i t  directs the tasks of the Focus Team 

which  i s responsi bl e for screeni ng mental ly  retarded individual s seeki ng 

state services.’ 88 TRe U n i t  a1 so coordinates cl ient services w i t h  

other community organizations such as Respite as  Family Therapy (RAFT). 

RAFT is  a community coordinated re1 ief program that provides temporary 
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placement. According t o  an adm-inistrator a t  the Williamsburg Social 

Service Bureau, companion-homemaker services usually are provided only on 

a short-term basis i n  emergency situations, and only five clients are 

presently receiving one of the services. 

Placement i n  a group home provides the next less  restrictive 

a1 ternati ve t o  hospi t a l  i zati on avai 1 ab1 e t o  mental ly  d i  sabl ed as we1 1 as 

other social service cl ients. Group homes are supervised residential 

settings licensed by the Virginia State Department of Uelfare and 

Institutions. The homes vary i n  size and sophistication of services. A 

social worker a t  Hancock Geriatric Treatment Center described group homes 

as  accommodating a range of from five t o  three hundred residents and 

provid ing  services ranging from meal preparation t o  professi onal nursi ng 

care. 

County area, social workers a t  both  social service agencies and Hancock 

Geriatric Treatment Center try t o  place clients i n  group homes i n  nearby 

comnunities. 

homes exist and consequently clients usually must wait for such 

placements. Placements i n  group homes are financed from the 

i ndi v i  dual s ' pri vate f i nanci a1 sources, or soci a1 securi ty  benef i ts pl us 

suppl emental grants from Mil 1 iamsburg and James City County social 

services. 

Because there are no group homes i n  the Williamsburg-James City 

These social workers a l l  commented that not enough group 

Both  social service agencies participate i n  screening clients 

seeking Medicaid funds for nursing home placement. Many persons viewed 

nurs ing  homes as  less restrictive settings for  the elderly than Hancock 

Geriatric Treatment Center, bu t ,  according t o  one of Hancock's 

administrators, elderly persons who are i ne1 i g i  bl e for  Medicaid funds 
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care services t o  families of developmentally disabled, and mentally and 

physically handicapped persons. RAFT helps families cope w i t h  the 

problems a disabled family member can present, and often prevents the 

placement of the family member i n  an i n s t i t u t i o n .  

Social service agencies i n  Williamsburg and James City County 

also provide services that divert clients from the civil commitment 

process and help recipients of mental health services remain i n  the 

community, 

City County Social Service Department work w i t h  families t o  f i n d  various 

support  services for needy family members. One social worker i n  James 

City County reported, however, that families often ask for  h e l p  only 

Both the Williamsburg Social Service Bureau and the James 

after their family member's condition has deteriorated t o  the extent that 

suppor t  services are either ineffective o r  inappropriate t o  meet that 

person's needs. One social worker a t  the Hancock Geriatric Treatment 

Center pointed o u t  t h a t  delayed requests for help particularly impede 

serving the el derly. 

The least  restrictive environment is  usually the home, 18' and 

both  the Williamsburg and James City County social service agencies 

provide companion and homemaker services t o  he1 p cl ients remai n 1 i v i  ng i n  

their  homes. James City County uses a t  least  three professional 

homemaker services whose employees perform 1 i g h t  housekeeping chores and 

prepare meals i n  clients'  homes, According t o  a social worker a t  the 

James City County Social Service Department, family members are often 

paid t o  do these tasks for relatives. The James City County reportedly 

provides a maximum of twenty hours of service per week t o  six o r  seven 

people, primarily as an alternative t o  nursing home 
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often are admitted inappropriately t o  Hancock. The social service 

agencies' involvement i n  the Medicaid screening process m a y  be an 

effective diversionary mechani sa because the process a1 e r t s  the agencies 

t o  the needs of their  elderly clients. A t  this p o i n t  agencies m a y  

in i t ia te  services which could prevent hospitalizing the client. 

The only nursing home i n  the Williamsburg-James City County area 

i s the Pines Convalescent Center. Both soci a1 service agencies sponsor 

clients'  placements a t  the Pines and help pay the placement costs. One 

Will iamsburg Social Service administrator noted that the local community 

provides many other support activit ies and programs for  the Pines' 

residents. 

therapeutic and important for  preventing mental i l l  ness i n  the el derly. 

An administrator of the Pines viewed these activit ies as 

The Pines occasionally serves as an a1 ternative t o  

hospitalization for  elderly mentally i l l  patients and as a discharge 

placement from Hancock Geriatric Treatment Center. According t o  one 

Pines administrator, six persons had been placed i n  the Pines from 

Hancock i n  1983. This administrator also reported that many residents 

receive geriatric medications and some receive psychotropic medication. 

A t  the time of the interview only one person was receiving psychiatric 

counsel i ng. 

The social service and mental health agencies often cooperate t o  

For example, an provide a combination of services t o  particular clients. 

administrator of the W i  11 iamsburg Soci a1 Services Bureau reported that 

the Bureau currently was serving eighteen clients i n  conjunction w i t h  the 

Mental Health Center, and that the two agencies have a good working 

relationship. Although there is no mental health counselor a t  
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W i l l  iamsburg Social Services, the social  workers o f ten  counsel c l i e n t s  

who are re luc tan t  t o  go t o  the mental heal th  center. Counseling continues 

u n t i l  the c l i e n t  e i t h e r  no longer requires counseling o r  he o r  she i s  

w i l l i n g  t o  receive the service f rom the Mental Health Center. 

W i  11 iamsburg Soci a1 Services a1 so of ten prov i  des f o l  1 ow-up care t o  peopl e 

who have been receiv ing services f rom the Mental Health Center. A social  

worker a t  James City County Social Service Department mentioned s im i la r  

cooperative e f f o r t s  with the Mental Health Center, emphasizing t h a t  many 

o f  James City County's c l i e n t s  are uncomfortable receiv ing services a t  

the Mental Health Center. 

Another example o f  e f f o r t s  t o  combine professional resources i s  

the mul t i -d isc ip l inary  team. This group meets monthly and includes a 

psychiat r is t ,  a pediatr ic ian,  and representatives from the Mental Health 

Center, both Williamsburg and James City County social  service agencies, 

and the loca l  publ ic  schools and cour t  services units. Ind iv idual  cases 

are presented t o  the team, which develops service plans t o  address the 

ind iv idua ls '  needs. 
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r i g h t  t o  
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NOTES 

1 . I n  1821, the United States Supreme Court he ld t h a t  Congress's 

contempt power was r e s t r i c t e d  t o  "the l e a s t  possible adequate t o  the end 

proposed." Anderson v. Dunn, 19 U.S. ( 6  Wheat. ) 204, 231 (1821 ). - See 

Note, The less  r e s t r i c t i v e  a1 ternat ive i n  cons t i tu t iona l  adjudication: 

An analysis, a j u s t i f i c a t i o n ,  and some c r i t e r i a ,  27 

Review, 971, 972 (1974). 

2. Note, supra note 1, a t  972, n. 2. The author 

o f  the doctr ine i n  NAACP cases i n  the ea r l y  s i x t i e s  

Vanderbi 1 t Law 

suggests t h a t  the use 

provided the impetus 

f o r  the increased use o f  the doctrine. - See, NAACP v. Button, 371 U.S. 

415 (1963); Shelton v. Tucker, 364 U.S. 479 (1960); Bates v. L i t t l e  Rock, 

361 U.S. 516 (1960). 

3. United States v. Robel, 389 U.S. 258, 268 (1967); Shelton v. 

Tucker, 364 U.S. 479, 488 (1960). 

state o f  Arkansas could protect  i t s  i n te res ts  by means less  drast ic  than 

compel1 i ng  disclosure o f  a teacher's associat ional t ies .  

t h a t  "(e)ven though the governmental purpose be leg i t imate  and 

substantial,  t h a t  purpose cannot be pursued by means t h a t  broadly s t i f l e  

fundamental personal l i b e r t i e s  when the end can be more narrowly 

achieved. The breadth o f  l e g i s l a t i v e  abridgment must be viewed i n  the 

l i g h t  o f  less  drast ic  means f o r  achieving the same basic purpose." 

( c i t e )  . 
4. Wormuth and Mirkin, The Doctr ine o f  the Reasonable Al ternat ive,  9 

I n  Shelton, the Court held t h a t  the 

The Court found 

Utah L. Rev. 254 (1964). 

5. Ratner, The Function o f  the Due Process Clause, 116 U. Pa. L. Rev. 

1048, 1982-93 (1968). 
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protection considerations t o  m i  tigate the government's confinement of 

accused criminals waiting t r i a l  t o  only t h a t  level of restrictiveness 

necessary t o  ensure the accused criminals' appearance a t  tr ial  and t o  

prevent danger t o  p r i  son securi ty  . I' Hoffman & Foust, Least Restri c t i  ve 

Treatment of the Mentally I l l :  A Doctrine i n  Search of its Senses, 14 

San Diego L. Rev. 1100, 1101, n. 1 (1977). 

16. P.L. 94-142, 89 Stat. 775 (1975) (codified as amended a t  20 U.S.C. 

§§1400 - et. seg. (1982).). 

17. - See generally, Kiesler, Mental Hospitals and A1 ternative Care: 

Noninsti tutionalization as Potential Public Policy i n  Mental Patients, 37 

Am. Psycho1 ogi s t  349 (1 982 ) ; Chambers, A1 ternati ves t o  C i  v i  1 Comi tment 

of the Mental ly  I1 1 : Practical Guides and Constitutional Imperatives, 70 

Michigan L.R. 11 07 (1 972) . Kiesl er surveys ten recent studies comparing 

the costs and effectiveness of inpatient vs. outpat ient  treatment. The 

author found that  "[i]n almost every case, the alternative care had more 

positive outcomes. There were significant and powerful effects  on such 

1 i fe-re1 ated variables as empl oyment, school attendance, and the 1 i ke. 

There were significant and important effects on the probability of 

subsequent readmission: Not only d id  the patients i n  the alternative 

care not undergo the in i t i a l  hospitalization, b u t  they were less l ikely 

t o  undergo hospitalization later,  as we1 1 .'I Kiesler, a t  357-358. These 

studies also suggest tha t  outpat ient  treatment is  l e s s  expensive. See 

infra,  note 44. 

18. 364 F.2d 657 (D.C. Cir. 1966). 

19. Id. a t  658-59. 

20. 

- 
Hoffman and Foust, supra - note 15, a t  1101. See also, Chambers, 

supra note 17. 
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21. 364 F.2d 657, 660 (D.C. Cir. 1966). The United S ta t e s  Court of 

Appeals found tha t  the p l a i n t i f f ' s  r i g h t  t o  treatment i n  the least 
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Id. a t  660. - 
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U.S. 473 (1974), on remand 421 U.S. 957 (1975), on remand 413 F. Supp. 
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Newman, 604 S.W. 2d 815 (Mo. C t .  App. 1980); Application of D.D., 118 

N.J. Super. 1 ,  285 A. 2d 283 (1971); Kesselbrenner v. Anonymous, 33 N.Y. 

2d 161, 350 N.Y.S. 2d 889 (1973); In re Andrea B, 98 Misc. 2d 919 (N.Y.  

Fan. C t .  1978). 

24. Lyon, Levine, and Zusman, Patients'  Bill o f  Rights :  A Surwey of 

S ta t e  Statutes ,  6 Mental Dis. L. Rep. 178, 181-183 (1982). 
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25. Shah, S.A. Legal and Mental Health System Interact ions:  Major 

Developments and Research Needs, 4 I n t ' l  J. L. & Psychiatry 219, 254 

(1981 1. 

26. Roesch and Go1 ding, Competency t o  Stand T r i a l  a t  12, (1 980). 

27. Kiesler,  Pub1 i c  and Professional Myths about Mental 

Hospi ta l izat ion:  An Empirical Reassessment o f  Pol icy-Related Bel iefs,  37 

Am. Psychologist 1323, 1323 (1982). 

28. Id. 

29. A de j u r e  po l i cy  i s  one " tha t  we l e g i s l a t i v e l y  and c o l l e c t i v e l y  

- 

intend t o  carry  out". - Id. 

30. A de fac to  po l i cy  i s  one " tha t  occurs, regardless o f  publ ic  i n t e n t  

o r  agreement". - Id. 

31. Kiesler, supra note 17, a t  349. 

32. De ins t i tu t iona l  i z a t i o n  began p r i o r  t o  the app l ica t ion  o f  the  l e a s t  

r e s t r i c t i v e  a l te rna t i ve  doctr ine t o  c i v i l  commitment o f  the mental ly ill . 
33. - See Pepper and Ryglewicz, Testimony f o r  the Neglected: The 

Mental ly I11 i n  the Post-Deinstitutionalization Age, 52 Am. J. 

Orthopsychiatry 388, 388 (1 982). 

34. Id. a t  388. -- See also, M i l l e r  and Fiddleman, Outpatient - 
Commitment: Treatment i n  the Least Res t r i c t i ve  Environment?, 35 Hosp. 

and Com. Psychiatry 147, 147 (1984). 

35. Kiesler, supra note 17 a t  350. ( c i t i n g  E. Goffman, Asylums: Essays 

on the Social Si tuat ions o f  Mental Patients and Other Inmates (1961) and 

M.S. Goldstein, The Sociology o f  Mental Health and I l lness,  Ann. Rev. o f  

SOC., 1979, 5, 381-409.) - 
36. - See, Pepper and Ryglewicz, supra note 33, a t  388; ( c i t i n g  studies 

by Szasz and Goffman). 
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37. Hiday and Goodman, The Least Res t r i c t i ve  A1 te rna t ive  t o  Involuntary 

I t s  Use and Effectiveness, J. o f  Hospi ta l izat ion,  Outpatient Commitment: 

Psychiatry and Law, 

note 33 a t  388. 

38. 

39. - See, Kiesler, 

81, 83 (Spring 1982); Pepper and Ryglewicz, supra 

Federal Mental Health Pol icymaking: An Assessment o f  

Deinst i tu t ional izat ion,  38 Am. Psychologist 1292, 1293 (1983). 

40. Pepper and Ryglewicz, supra note 33, a t  388. Lawmakers continue t o  

struggle w i th  competing f i scal and 1 i berty  i nterests. For exampl e, i n  

the recent l e g i s l a t i v e  debate over proposed changes i n  V i rg in ia 's  c i v i l  

commitment provisions, 1 awmakers expressed strong concern t h a t  s t r i c t e r  

commitment procedures would deprive many mental ly ill persons of 

treatment and decent places t o  l i v e .  See, The Da i ly  Press, Jan. 19, 

1984, a t  15, col. 1. 

41. The appl i c a t i o n  o f  de ins t i  tu t iona l  i z a t i o n  over1 aps somewhat w i th  

the appl icat ion o f  the l e a s t  r e s t r i c t i v e  a1 ternat ive doctrine. For 

example, the d e f i n i t i o n  o f  "deinstitutionalization" i n  a U.S. General 

Accounting Of f i ce  repor t  o f  1977 incorporates inpat ien t  care i n  the l e a s t  

r e s t r i  c t i  ve envi ronment i nto  i t s  def i n i  ti on. - See K i  es l  er, supra note 30 

a t  1203. Also, one descr ipt ion o f  de ins t i t u t i ona l i za t i on  and i t s  

c o r r o l l  ary po l i c i es  o f  "admissions diversion and short-stay 

hospi ta l  i z a t i  on" suggests t h a t  there i s more t o  dei n s t i  tu t iona l  i z a t i  on 

t h a t  j u s t  re leasing patients. Pepper and Ryglewicz, supra note 33 a t  388. 

42. Covington v. Harris, 419 F.2d 617 (D.C. C i r .  1969); Lake v. 

Cameron, 364 F.2d 657 (D.C. C i r .  1966). 

accompanying text. 

See also, i n f r a  notes ( and 

43. For example, the federal government spends over 70% o f  i t s  mental 

heal th funds on hospi ta l izat ion.  Kiesler, supra note 27, a t  1323. 
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44. Kiesler, supra note 17, a t  350. T h i s  financial coercion operates 

irrespective of the judgment of the at tending mental health 

professional. Kiesler, supra note 39, a t  1296. 

realize its de jure policy of provid ing  care i n  the least restrictive 

manner, i t  must reverse the present system of financial discentives, 

particularly i n  l i g h t  of the fac t  t h a t  state and community mental health 

agencies are increasingly securing third-party payments. - Id. 

If the s ta te  wishes t o  

45. Kiesler, supra note 17, a t  357. The most detailed of the 

cost-comparison studies found t h a t  the cost of day care treatment was 38% 

less  than  inpatient care. - Id. a t  357. 

46. Id. a t  352. 

47. 

- 
"[Tlhe postwar baby boom means t h a t  the number of schizophrenics is 

increasing substantially. Today nearly one t h i r d  of the nation' s 

population i s  between the ages of 21 and 36." Kiesler, supra note 39, a t  

1294. 

48. Cite Clearinghouse for  the Handicapped, Sept./Oct. 1983, P. 8. 

"The primary reasons for the prevalence of d i  sabi 1 i ty  among the el derly 

is  a 27 year increase i n  the average l i f e  expectancy of Americans since 

the t u r n  of the century - from 47 years i n  1900 t o  74 years i n  1980. 

Barrett, Information Resources on the Disabled Elderly, 5 Clearinghouse 

on the Handicapped, 8 (Sep.-Oct. 1983). (Citing DeJong and Lifchez, 

Physical Disabi l i ty  and Pub l i c  Policy, SCIENTIFIC AMERICAN (June 1983). 

"AS a result, the population of ol der persons has increased eight-fol d 

from three mil l ion t o  over twenty-five million. One o u t  of every nine 

persons is  presently 65 o r  older. By the year 2000 the ra t io  will 

increase t o  one o u t  of every e i g h t  persons, an increase of 32 percent (32 

m i  11 ion persons). I' - Id. 
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49. For example, United States  Senator Bill Bradley believes t h a t  the 

development of programs t o  provide the el derly w i t h  1 ong-term medical and 

psychological services a t  home would be both more humane and less cost ly  

t h a n  our present system. Brad1 ey, Toward Continued Independent Living 

fo r  Older Americans, 38 h. Psychologist 1353, 1353 (1983). 

50. 

51 . 

52 . 

Wi 11 iamsburg-James City County, V i  rgi n i  a. 

No person may be involuntarily hospitalized unless a judge shall 
specif ical ly  find tha t  Cthel person ( a )  presents an imminent danger 
t o  himself or others as a result of mental illness, o r  ( b )  has 
otherwise been proven t o  be so seriously mentally i l l  a s  t o  be 
substantially unable t o  care f o r  himself, and ( c )  there is  no less 
restrictive a1 ternative t o  inst i tut ional  confinement and treatment 
and t h a t  the a1 ternatives t o  involuntary hospitalization were 
investigated and were deemed not  suitable . . . Va. Code 537.1-67.3 
(Repl. Val. 1976 & Cum. Supp. 1983). 

- cf. Perlin, The Legal Status of the Psychologist i n  the Courtroom, 

4 Mental Dis. L. Rep. 194 (1980). "In the practice o f  law, just as i n  

the practice of other professions or trades,  i t  i s  often the mores and 

customs which deserve the attention usually pa id  t o  the written rules of 

substance and procedure. Although thousands of words are written about 

the subtle points of a s ign i f icant  court  decision or s ta tutory revision, 

usually limited analysis i s  given t o  what can be termed the socialization 

of the law". Id. - 
53. N. Ehrenreich, v. Roddy and E. Baxa, C i v i l  Commitment i n  Virginia: 

Variations Between Law and Practice (June, 1 982 ) (Uni  versi ty  of V i  rgi n i  a 

In s t i t u t e  of Law, Psychiatry and Pub1 i c  Policy) [hereinafter c i t ed  as 

C i v i l  Commitment Study.] 

54. Id., a t  10. - 
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55. Screening Report, supra note 8. 

56. See id.  a t  1. See infra note 154. 

57. 364 F.2d 657 (D.C. Cir. 1966). 

58. 

-- 

The statute, D.C. Code §211-545 ( b )  provided for court-ordered 

alternative treatment ' ' in the best interests o f  the person o r  the 

pub1 ic . II 

59. 419 F.2d 617 (D.C. Cir. 1969). 

60. Id. a t  623. 

61. See supra, n. 22. 

62. See supra, n. 23. 

63. 457 U.S. 307 (1983). 

64. Substantive due process rights include the rights t o  privacy, 

Griswold v. Connecticut, 381 U.S. 479 (1965); autonomy, Roe v. Wade, 410 

U.S. 113 (1973); liberty, Meyer v. Nebraska, 262 U.S. 390 (1923); and 

- 

procreation, Skinner v. Oklahoma, 316 U.S. 535 (1942). When the Supreme 

Court recognizes a fundamental substantive due process r i g h t ,  the state 

must have a compelling reason t o  deny the r ight .  

65. 457 U.S. a t  319. The Court ' s  remand o f  Scott v. Plante, 641 F.2d 

117 (3d Cir. 19811, vacated, 102 S.Ct. 3474 (1982) (get U.S. c i te ) ,  

remanded 691 F.2d 634 (1982) i n  l i g h t  of Youngberg suggests t h a t  

Youngberg is  equally applicable t o  the mentally i l l .  - See Cook, - The 

Subs tan t ive  Due Process Righ t s  o f  Mentally Disabled C1 ients, 7 Mental 

Dis. L. Rep., 346, 352, n. 2 (1983). 

66. 457 U.S. a t  319. 

67. - Id. a t  321 . 
68. - Id. a t  323. 
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69. Id. 

70. - See, C i v i l  Commitment Study, supra note 53, a t  15. 

71 . One mental heal th journal  states t h a t  the Court's "presumptively 

- 

val id"  standard i n  Youngberg e i t h e r  imp1 i c i  t l y  re jec ts  the 1 east 

r e s t r i c t i v e  a1 ternat ive doctr ine o r  makes the doctr ine o f  l i t t l e  value t o  

pat ients  who a l lege a depr ivat ion o f  t h e i r  l i b e r t y  interests.  - See 2 

Developments i n  Mental Health Law 25, 25 (1982). -- But see Cook, supra 

note 65, a t  350. 

unreasonable bod i l y  res t ra in t s  (and r i g h t s  conferred on mental pat ients 

J 

Cook states t h a t  Youngberg's r i g h t  t o  be f ree  from 

i n  p r i o r  cases) suggests 

r e s t r i c t i v e  envi ronanent, 

treatment , I '  - Id. 

It i s  also unclear 

D i  xon v. Wei nberger, 405 

t h a t  " the r i g h t  t o  be held i n  the l e a s t  

whatever i t s  scope, requi res i ndi v i  dual i zed 

whether Youngberg w i l l  l i m i t  the holding i n  

F. Supp. 974 (D.D.C. 1975) and i t s  progeny. 

- See, e.g., Brewster v. Dukakis, C i v i l  Action No. 76-4423 F (D. Mass. 

1977) and Wuori v. Zitnay, C i v i l  Action No. 75-80-5 D (D.Me. 1978). I n  

Dixon, the United States D i s t r i c t  Court f o r  the D i s t r i c t  o f  Columbia 

in terpreted a s tatutory  opt ion t o  a1 ternat ive treatments when the cour t  

bel ieves i t  would be " i n  the best in te res ts  o f  the person o r  of the 

publ ic"  (D.C. Code §21-545(b)) as imposing a duty upon the government t o  

create a1 ternat ive treatment f a c i l i t i e s  when a1 ternat ive treatment i s  

appropriate and no treatment f a c i l i t i e s  exist.  

The cour t ' s  holding may  have been inf luenced by testimony of fered by the 

D i s t r i c t  o f  Columbia's Saint  El izabeth's Hospital t h a t  43% o f  i t s  

pa t ien ts  could be treated more appropriately i n  a1 ternat ive f a c i l i t i e s .  

- Id. a t  976. 

405 F. Supp. a t  977-78. 
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Although the court grounded its authority t o  order the creation of 

alternatives i n  the local statute, courts likely will not  find 

constitutional authority t o  order the creation of a1 ternatives af ter  

Youngberg. Since most state statutes enacted subsequent t o  the decision 

i n  Dixon have limited court ordered treatment i n  the least  restrictive 

a1 ternative t o  available a1 ternatives, see infra note 80, courts most 

likely will not order the creation of alternatives. This s i tua t ion  is 

unfortunate because i t  limits courts t o  the unreasonable choice between 

unnecessarily retrictive care and no care a t  a l l .  

72. 450 U.S. 221 (1981). 

73. - Id. a t  225. 

74. - Id. a t  226-27. Laws t h a t  adversely effect the interests of a 

particular group of people must be re1 ated t o  important government 

interests. If the law classifies groups on the basis of race, the 

government must have a compelling interest i n  enforcing the law and the 

iaw must be related closely t o  achieving the government's goals. 

75. - Id. a t  230 ( q u o t i n g  from appellees' brief). 

76. Id. a t  231. - 
77. Id. 

78. 

- 
Lyon, Levine, and Zusman, Patients' Bill of Rights :  A Survey of 

State Statutes, 6 Mental Dis. L. Rep. 178, 181-183 (1982). The authors 

found t h a t  a l l  b u t  these three states have statutory provisions t h a t  are 

substantially or partially equivalent t o  a federal statutory provision 

that  recommends t h a t  patients have " (  t)he r i g h t  t o  appropriate treatment 

and related services i n  a setting which is most supportive and least  

restrictive of a person's 1 iberty." Section 501, "Mental Health Systems 
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Act o f  1980" (MHSA), Pub. L. No 96-398, 94 Stat. 1564 (1980). With the 

exception o f  §501, most o f  MHSA was repealed by the Omnibus Budget 

Reconci l ia t ion Act o f  1981 , Pub. L. No. 97-35, 95 Stat. 357 (1981 1. 

State 1 egi  sl atures increas ing ly  have i ncorporated the 1 east r e s t r i c t i v e  

a l te rna t i ve  doctr ine i n t o  t h e i r  mental heal th  s ta tutes i n  the l a s t  ten 

years. As o f  1972, seventeen s ta tes '  s ta tutes expressed the l e a s t  

r e s t r i c t i v e  a1 te rna t ive  doct r ine i n  some form. 

note 15 a t  1112, n. 41, 42. ( c i t i n g  Chambers, supra note 17 a t  1139, n. 

Hoffman and Foust (supra 

140, and Wexler and Scovi l le ,  The Administraton o f  Just ice:  Theory and 

Pract ice i n  Arizona, 13 ARIZ. L. REV. 1, 243-49 (1971)). Nei ther 

Chambers' o r  Wexler' s survey, however, discovered any expl i c i  t ,references 

t o  the l e a s t  r e s t r i c t i v e  a l ternat ive.  Hoffman and Foust, supra note 15 

a t  1112, n. 44. As o f  1977 t h i r t y - f i v e  s tates had acknowledged the LRA 

doctr ine e i t h e r  e x p l i c i t l y  o r  by reference i n  t h e i r  statutes. - Id. a t  

111 5. This character izat ion o f  s t a t e ' s  mental heal th  s ta tu tes  i s  

somewhat misleading because the actual scope o f  pa t ien ts '  r i g h t s  i s  much 

more circumscribed. Section 501 o f  the WSA recommends t h a t  s ta tes grant 

pa t ien ts  a ser ies of twenty-five r ights .  

note 24, have concluded, however, t h a t  "the scope o f  state-recognized 

Lyon, Levine, and Zusman, supra 

r i g h t s  i s  s i g n i f i c a n t l y  narrower than the federal pa t ien ts '  b i l l  o f  

r ights . "  - Id. a t  180. The authors also note t h a t  Congress based i n  p a r t  

i t s  decis ion t o  make states '  compliance w i th  5501 d iscret ionary on an 

i n f l a t e d  estimate t h a t  35 s tates already had enacted s i m i l a r  provisions. 

- Id. a t  178, 180. 

79. Ga. Code §37-3-1(10) defines " l eas t  r e s t r i c i t v e  a l te rna t ive" ;  Ky. 

Rev. Stat. §202A. 011 (7) defines " leas t  r e s t r i c t i v e  a l te rna t i ve  mode of 
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treatment"; Mo. Rev, State §630,,055.1(18) defines ' ' least r e s t r i c t i v e  

environment"; N.M. Stat. Ann. §43-1-3(D) defines ''consistent w i th  the 

l e a s t  d ras t ic  means pr inc ip le" ;  Tex. Code Ann. 55547-4(16) defines " leas t  

r e s t r i c t i v e  appropriate se t t i ng  f o r  treatment" . 
80. Our survey o f  the f i f t y  states and the D i s t r i c t  o f  Columbia reveals 

t h a t  t h i  r t y -e igh t  states now requi r e  courts t o  consider a1 t e r n a t i  ves t o  

hospi t a l  i z a t i  on a t  t h i  s stage o f  the i nvol untary c i  v i 1  commitment 

process. Ala. Code §22-52-10(a) (Cum. Supp. 1983); Alaska Stat, 

§47,30.735( d) (Cum. Supp. 1983) ; Ariz. Rev. Stat. Ann. §36-540(8) (Supp. 

1983); Conn. Gen. Stat. §17-178(c) (Supp, 1984); Del. Code Ann. T i t .  16, 

§5010 (Repl. Vol. 1983); Fla. Stat. §394.467(1)(b) (Supp. 1983); Ga. Code 

S37-3-81 ( c )  (Cum. Supp. 1983 1; Hawaii Rev, Stat. §334-60( b) (1  ) (c  

1982); Idaho Code 166-329(&) (Cum. Supp. 1983); Ill. Rev. Stat. ch. 91 

1/2, §3-811 (1983); Ind. Code §16-14-9.1-9(g) (Cum. Supp. 1982) 

(commitment must be t o  an "appropriate f a c i l i t y "  which i s  defined as a 

f a c i l i t y  i n  which mental ly ill persons can receive care i n  the l e a s t  

r e s t r i c t i v e  environment, $1 6-1 4-9.1-1 ( i ) ; Kan, Stat. Ann. §59-2917 (Supp. 

1982); Ky. Rev. Stat. S202A.026 (Supp. 1982); La. Rev. Stat. Ann. 

§28:55(E) (1984); Me. Rev. Stat. Ann. tit. 34-B, §3864(5)(E) (Supp. 

1984); Md. Health-Gen. Code Ann. §10-632(d) ( 2 ) ( r )  (Cum, Supp. 1983); 

Mass. Gen. Laws Ann. ch. 123, §§l, 8 (1983) (LRA requirement 1 imi ted t o  

cases i n  which there i s  a " l i ke l ihood o f  serious harm'' t o  the person 

himsel f ) ;  Mich. Comp. Laws §330.1469(1) (1980); Minn. Stat. §2538.09 

(Supp. 1984); Mo. Rev. Stat. §632.335.4 (Supp. 1984); Mont. Code Ann. 

§53-21-127(2)(~) (1983); Neb. Rev. Stat. §83-1037 and 1038 (Cum. Supp. 

1980); Nev. Rev. Stat. §433.A.310; N.M. Stat, Ann. §43-1-11 ( c )  (3) (Cum. 

(Supp. 
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Supp. 1982); N.D. Cent. Code §25-03.1-21 (Supp. 1983); Ohio Rev. Code 

Ann. §5122.15(E) (Supp. 1983); Okla. Stat .  tit. 43A, §54.9(A) (Supp. 

1983); Pa. S ta t .  Ann. tit. 50, §7304(f) (Supp. 1983); R.I. Gen. Laws 

§40.1-5-8(10) (Cum. Supp. 1983); S.D. Codified Laws Ann. §27A-9-16.1 

(Supp. 1983) ( a  county board of mental health, not  a court, determines 

whether placement can be made i n  the community rather than a s ta te  

hospi ta l ) ;  Tenn. Code. Ann. §33-604 (1983); Tex. Code Ann. §5547-50(e) 

(1984 Supp.); Utah Code Ann. §64-7-36(10) (Supp. 1983); V t .  Stat .  Ann. 

tit. 18, §7617(c) (Supp. 1983); Va. Code §37.1-67.3 (Cum. Supp. 1983); 

W.Va. Code §27-5-4( j )  (2)  (Supp. 1983); Wis. Stat .  §51.20(13) (Supp. 

1983); Wyo. Stat.  §25-10-110(j) (Supp. 1982). Of the thirteen 

jurisdictions w i t h o u t  this s ta tu tory  requirement, six ju r i sd i c t ions  allow 

the courts a t  their discret ion t o  consider 1 east restrictive 

alternatives, b u t  they are not  required t o  do so. 

§59-1409 (Supp. 1983); Cal. Welf. & Inst .  Code §5354 (Cum. Supp. 1984) 

( 1  imi ted t o  the area of placement i n  conservatorship services; a1 though 

social services must investigate a1 ternatives t o  conservatorship, the 

court's consideration o f  these a1 ternatives is  discretionary 1; D.C. Code 

Ann. §21-545(b) (1981); Iowa Code §229.14(3) (Supp. 1983); Miss. Code 

Ann. $41-21-75 (1981 1; N.C. Gen. Stat .  §122-58.8(a)(4) (Cum. Supp. 

1983). Six states make no mention of the doctrine i n  their commitment 

criteria. N.H. Rev. Stat .  Ann. §135-B:26 (Repl. Vol. 1977); N.J. Rev. 

Stat .  §30:4-44 (1981); N.Y. Mental Hygiene Law 99-27; 9.37 (Supp. 1983); 

Or. Rev. Stat .  §426.130 (Supp. 1983); S.C. Code Ann. 944-17-580 (Cum. 

Supp. 1983); Wash. Rev. Code Ann. $71.05.280 (Supp. 1983). New York, 

howeverp has a group of state-funded mental health advocates who work t o  

Ark. Stat .  Ann. 
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ensure the protection of mental ily disabled persons). 

incorporates the r i g h t  t o  treatment i n  the least  restrictive available 

alternative i n  a legislative declaration, b u t  not i n  i t s  commitment 

cri teria.  

Colorado 

Colo. Rev. Stat. 527-10-1 01 (Rep1 . Vol . 1982) e 

Edward Bei s' recent survey of s ta te  involuntary commitment statutes 

f a i l s  t o  reveal the extent t o  which the leas t  restrictive alternative 

doctrine has been incorporated i n  commitment criteria. E. Beis, State 

Involuntary Commitment Statutes, 7 Mental Dis. L. Rep., 358 (1983). 

81. Of the thirty-eight states t h a t  require consideration of 

alternatives t o  hospitalization prior t o  or a t  the time of commitment, 

twenty-f i ve expressly 1 i m i  t court consideration of a1 ternati ves t o  those 

available. The states that  require court consideration of a1 ternatives 

t o  hospitalization b u t  do not  expressly limit the search t o  available 

a1 ternati ves i ncl ude Kansas, Louisiana, Massachusetts , Minnesota, 

Missouri, Nebraska, Nevada, South Dakota, Utah, Virginia,  West Virginia, 

Wisconsin, Wyoming. 

t o  consider 1 east restricti  ve a1 ternati ves, Cal i forni a and North Carol i na 

O f  the six states that  give their  courts discretion 

expressly 1 imi t the search t o  avail ab1 e a1 ternati ves. 

82. See supra notes 57, 58 and accompanying text. 

83. See supra notes 63-71 and accompanying text. 

84. See infra note 156. - 
85. Representatives of each of these political enti t ies,  usually 

interested citizens, serve on the Board. 

86. The Department of Mental Health and Mental Retardation provides 

approximately 40% of the funds. Local governments supply 20% and fees 

for  services generate the remaining 40%. 
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87. Va. Code §37.1-65. 

88. See i n f r a  notes 112-114 and accompanying text. 

89. Va. Code §37.1-67.1 . 
90. Id. 

91. Va. Code §37.1-67.2. (Repl. Vol. 1976 & Cum. Supp. 1983). 

92. Va. Code §37.1-67.3. (Repl . Vol . 1976 & Cum. Supp. 1983). The 

(Repl. Vol. 1976 & Cum. Supp. 1983). 

(Repl . Vol . 1976 & Cum. Supp. 1983) . 
- 

respondent may employ h i s  own counsel a t  h i s  o r  her own expense. 

93. Va. Code 537.1-67.3. (Rep. Vol . 1976 & Cum. Supp. 1983). 

94. The judge m a y  accept w r i t t en  c e r t i f i c a t i o n  o f  the mental examiner's 

f indings i f  the examination was made personally w i th in  the preceding f i v e  

days and the person o r  h i s  o r  her attorney does not  object  t o  such 

wr i t t en  ce r t i f i ca t i on .  Va. Code §37.1-67.3. (Repl. Vol. '1976 & Cum. 

Supp. 1983). 

95. - Id. The person may appeal the judge's decision w i th in  30 days o f  

the cour t  order. 

96. Id. 

97. - Id. 

98. Va. Code §37.1-67.1 . 

- 

(Repl . Vol . 1976 & Cum. Supp. 'I 983). See 

C i v i l  Commitment Study, supra note 53 a t  5-6 f o r  s t a t i s t i c s  on who 

i n i  ti ates c i  v i  1 commi tment proceedings and what types o f  behavior t r i gge r  

the pe t i t i one r  t o  i n i t i a t e  proceedings. 

99. Va. Code 937.1-67.1. (Repl. Vol. 1976 & Cum. Supp. 1983). 

100. Id. 

101. Id. 

102. Although the c i r c u i t  cour t  judge appoints the special just ices,  he 

- 
- 

has no fu r the r  involvement i n  the c i v i l  commitment process except t o  hear 

appeals o f  the speical j us t i ces '  decisions. 
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, 103. Va. Code 537.1-1. (11). 1:Repl. Vol. 1976 & Cum. Supp. 1983). The 

Virginia Code's definition of "judge" includes judges, associate judges, 

and substitute judges of general1 dis t r ic t  courts, as well as  special 

justices as authorized by 37.1 -880 

The chief judge of each judicial circuit  may appoint one or more 
special justices, fo r  the purpose of performing the duties 
required of a judge by this t i t l e .  A t  the time of appointment 
each such special justice shall be a person licensed t o  practice 
law i n  this Commonwealth, shall have a l l  the powers and 
jurisdiction conferred upon a judge by this t i t l e  and shall 
serve under the supervision and a t  the pleasure of the chief 
judge making the appointment. 
the fees prescribed i n  this t i t l e  for such service . . . Special justices shall  collect 

Va. Code 537.1-88. (Repl. Vol. 1976 & Cum. Supp. 1983). Except where 

this report refers t o  a particular judge or special justice, "judge1' 

denotes the person who performs the function of a judge i n  the civil 

commitment process. 

104. Under the Virginia Code, the d is t r ic t  court judge also could 

preside a t  commitment hearings. Va. Code 537.1-67.3. (Repl. Vol. 1976 & 

Cum. Supp. 19831. 

105. Other reportedly reliable sources are the social services, the 

Williamsburg-James City County j a i l  , and the Pines Convalescent Center. 

106. The Screening Report, supra note 8, supports this view. 

107. See infra notes 115-117 and accompanying text. 

108. See Screening Report, supra note 8 ,  a t  20. The report states that 

detention beyond the prescreening should be contingent upon the results 

of the prescreening assessment. The report also recommends the 

development of local and regional detention centers t o  prevent detentions 

and hearings i n  s ta te  fac i l i t i es  where commitment decisions are made 

w i t h o u t  accurate information about community resources. 

250 



I 
I 
I 
I 
I 
I 
I 
1 
I 
I 
I 
I 
I 
1 
I 
I 
I 
I 
I 

109. 

that  temporary detention orders specify detention i n  the community mental 

See Screening Report, supra note 8, a t  20. The authors recommend 

health fac i l i ty  for  the purpose of prescreening. 

110. Va. Code §37.1-67.1. (Repl. Vol. 1976 & Cum. Supp. 1983). 

111. - Id. 

112. Va. Code S37.1-65. (Repl. Vol. 1976 & Cum. Supp. 1983). 

113. The civil  commitment process i n  Will iamsburg incorporates 

prescreening procedures in a manner that  others have advocated. In a 

1975 report commissioned by the Commonweal t h  o f  V i  rgi nia, the Arthur 

Bolton Associates stated that  "nobody should be placed i n  a s ta te  

i n s t i t u t i o n  without the recommendation of the [communi t y l  screening 

service." Report of the Commission on Mental Health and Mental 

Retardation t o  the Governor and the General Assembly of Virg in ia  

(Governor's Report), 1980, a t  28 (quoting the 1975 Report of the A r t h u r  

Bo1 ton Associates). In 1980, the Governor's Report emphatically affirmed 

the Bo1 ton Associates report: 

A l l  admissions to  State institutions should be 
substantiated by referral of the local community services 
board. The board must be responsible for: ( i )  assessing the 
service needs o f  the mental 1 y handicapped individual ; ( i i ) 
referring the cl ient  t o  the appropriate State o r  community 
services ; and ( i i i 1 presenting recommendations t o  the court 
regarding commitment to o r  certif ication fo r  treatment i n  a 
State in s t i t u t ion .  

Governor's Report a t  29. See also recommendation eight, Screening Report 

supra note 55, a t  20. 

11 4. Community service boards 1 ocated close t o  State insti tutions bear 

the extra burdens of greater prescreening duties and contending w i t h  

former patients who do not return a f t e r  discharge t o  their  original 

communities. Screening Report, supra note 8, a t  7. 
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11 5. The Screening Report 1 i sts three goal s of pre-admi ssion screening: 

establishing a consistent method for the determination and 
documentation of a1 cl ient ' s  need for hospitalization, 

1 )  

2 )  

3) 

establishing a single p o i n t  of entry i n t o  state psychiatric 
hospi tal s, - and 

screening o u t  people who are not i n  need of 
hospitalization, b u t  who need other more appropriate 
community r e s o u r c W  

Screening Report supra note 8, a t  3. According t o  the report, 40% of a l l  

prescreened cl ients are diverted back i n t o  community-based services, - Id. 

a t  1. 

116. Accord, Screening Report, supra note 8, a t  20. 

11 7. See supra note 11 5. 

11 8. See infra notes 185-1 87 and accompanying text. 

119. Respondents t o  a survey of institutional and comnunity mental 

health staff  conducted i n  the preparation o f  the Screening Report 

expressed strong concern about the ut i1  i ty  of the prescreening form, 

especially i n  emergency situations. Screening Report, supra note 8, a t  5. 

120. Results of the Screening Report survey indicated that 

[sleveral components of the pre-admission screening had 
become so routinized as  t o  be of questionable Val i d i t y  [and 
that] i tems concerning imminent dangerousness, substantial 
inability t o  care for  self ,  need of in s t i t u t iona l  treatment 
and least  restrictive environment were reported t o  have 
been completed i n  only a perfunctory manner. Most 
frequently cited as such was the item i n q u i r i n g  i n t o  the 
1 east restrictive treatment envi ronment. 

- Id. a t  5-6. 

f i n d i n g  that  36% of a l l  admissions t o  s ta te  hospi ta l s  are 

Because of these information gathering deficiencies and the 

unsubstantiated, the Screening Report recommends that the Department 

investigate the clinical and legal indicators of the need for  

I 
I 
I 
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hosp i ta l i za t ion  and adapt these ind icators  i n t o  a standardized 

prescreening form. - Id. a t  18. 

121, Responses t o  the Screening Report survey ind icated t h a t  

prescreening f o r  readmissions had become so rou t in ized  t h a t  prescreeni ng 

was almost "automatic" and t h a t  a1 ternat ives are considered 

infrequently. I n  l i g h t  o f  the Department's goal o f  t rea t i ng  pat ients  i n  

the l e a s t  r e s t r i c t i v e  and most appropriate sett ing, the Screening Report 

recommends more thorough examination o f  previous in-pat ient  services, 

changes i n  behavior since the person's l a s t  discharge, and h i s  o r  her 

"behavior and potent ia l  r e l a t i v e  t o  a chronic population.'' - Id. a t  19. 

122. The s t a f f  a t  the Colonial Community Mental Health Center reported 

t h a t  completion o f  a prescreening evaluation requires - hours. Those 

persons responding t o  the Screening Report survey reported an average 

time of 1 1/2 t o  2 hours per screening evaluation, and an addi t ional  one 

hour o f  administrat ive followup work such as paperwork, contacting 

j u d i c i a l  and law enforcement personnel, and making admission arrangements 

fo r  each person admitted t o  a hospi ta l  . - Id. a t  7. 

123. 

i nadequacy of t r a i  n i  ng i n  pre-admi ss i  on screeni ng procedures and 

The Screening Report a t t r i bu tes  t h i s  lack o f  qual i t y  i n  p a r t  t o  the 

recommends extensive t r a i n i n g  f o r  prescreeners. 

note 8, a t  23, The authors repor t  t h a t  " [ f l o r  some community service 

Screening Report supra 

boards, prescreening had become the paperwork t o  be completed only a f t e r  

a decision t o  hospi ta l ize had been made, ra ther  than a procedural 

component o f  service." - Id. a t  6. 

124, The Mental Health Center presently i s  developing apartments t o  

serve as less r e s t r i c t i v e  res ident ia l  placements f o r  long term 

psychiat r ic  patients. 

C i v i l  Commitment i n  the Williamsburg Area. 

See - i n f r a  Section G-A1 ternat ives t o  Involuntary 
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125. 

serves the Williamsburg area (Bui ld ing 11) was 37 days. Another Eastern 

State administrator reported thait, because there are fewer admissions t o  

Bui ld ing 11 and space i s  not  lacking, the length o f  stay tends t o  be 

longer. This discrepancy most probably i s  based on the f a c t  t h a t  the 

pat ients  i n  Bui ld ing 11 come from several l o c a l i t i e s .  

longer t rea ts  pat ients  i n  geographically assigned units. See i n f r a  note 

During the past year, the average length o f  stay i n  the u n i t  t h a t  

Eastern State no 

133. 

126. Va. Code §37.1-65.1. 

127. 

the Williamsburg area a t  Southeastern V i rg in ia  Tra in ing Center i n  

Chesapeake, Virginia,  Petersburg Training Center and Sarah Bonwell 

Hudgins Regional Center i n  Hampton, Virginia.  Some Eastern State 

Hospital pat ients  reportedly are diagnosed as both mental ly retarded and 

mental ly ill but  an Eastern State o f f i c i a l  d id  no t  know whether any o f  

these pat ients  are from the W i l l  iamsburg area. 

(Repl. Vol. 1976 & Cum. Supp. 1983). 

The Focus Team most f requent ly places the mental ly retarded from 

128. 

c i  v i  1 commitment hearings a1 so presi  des over hearings f o r  mental l y  

retarded adults. 

129. One g e r i a t r i c  spec ia l i s t  described Hancock' s prescreening procedures 

as model. 

130. 

was 42. The t o t a l  number o f  re jected appl icants was 21. 

131. 

such person i n  some convenient and w i l l i n g  i n s t i t u t i o n  o r  o ther  w i l l i n g  

place f o r  a per iod n o t  t o  exceed fo r ty -e igh t  hours p r i o r  t o  a hearing. 

Va. Code §37.1-67.1. 

I n  Williamsburg, one o f  the special j us t i ces  who presides over 

The t o t a l  number o f  admissions prescreened i n  f i s c a l  year 1982-83 

"The o f f i c e r  executing the order o f  temporary detention sha l l  place 

II 

(Repl. Vol. 1976 & Cum. Supp. 1983). One special 

I 
8 
I 
I 
I 
0 
I 
I 
I 
I 
1 
I 
I 
1 
I 
I 
I 
I 
I 254 



I 
I 
I 
I 
I 
I 
I 
I 
I 
1 
I 
I 
I 
I 
I 
I 
I 
I 
I 

justice noted t h a t  persons are detained occasionally a t  a state approved 

a1 ternate faci 1 i ty , i ncl udi ng private hospi tal s such as Peni n s u l  a 

Psychiatric Hospital, Tidewater Psychiatric Hospital, and Riverside 

Hospital . 
132. 

and not  la ter  t h a n  twenty-four hours a f te r  arrival,  be examined by one or 

more of the physicians on the staff  thereof," Va. Code §37.1-70. (Repl. 

Vol. 1976 & Cum. Supp. 1983). This provision also appears t o  apply t o  

examinations of individuals who have been brought t o  the hospital under a 

commitment order issued a t  a commitment hearing. One Eastern State 

administrator interpreted the statute t o  encompass b o t h  pre and post 

commitment examinations. See infra note 176 and accompanying text. 

133. The hospital opened a new admissions sufte i n  Building 2 i n  

January, 1984. This new u n i t  combines under one roof three activit ies -- 
admissions, detention, and post-commitment treatment. 

hospital carried o u t  these activit ies i n  .separate b u i l  dings. This change 

is par t  of a larger organizational change i n  which  the hospital  no longer 

will be organized according t o  geographical u n i t s ,  b u t  rather according 

t o  levels of care: short-term intensive treatment (Building 21, 

intermediate care, and long-term care for chronic patients. 

admi ssions-detention-treatment u n i t  will have a capacity of 78 persons 

and i s  expected t o  expand t o  90. The unit's administrator expects the 

average length of stay t o  be three t o  four weeks, although some stays 

will be as short as several days. 

134. Va. Code §37.1-70. 

"Any person presented for admission t o  a hospital shall forthwith, 

In the past, the 

The new 

(Repl. Vol. 1976 & Cum. Supp. 1983). 

255 



135. 

sometimes housed violent or hard t o  manage patients from other units 

w i  t h i  n the hospital. 

136. - See supra notes 112-122 and accompanying text. 

137. A t  the time of this study, a social worker assigned t o  Bui ld ing  27 

met w i t h  the detainees. Presumably, a social worker i n  the Admissions 

suite now performs these tasks. 

138. During the 1982-83 fiscal year, two special justices conducted a 

total of 422 commitment hearings a t  Eastern State Hospital. The hearings 

were held on Monday, Wednesday, and Friday afternoons i n  a conference 

room i n  Bui ld ing  27. Occasionally, the hospital holds  a hearing for a 

non-ambulatory person i n  an area of the hospital more convenient for  that  

person. We observed twenty-four commitment hearings i n  five afternoons. 

The hearings lasted an average of eight t o  ten minutes, and ranged from 

three t o  twenty-two minutes. Recertification hearings are he1 d monthly 

a t  the hospital's init iative t o  recommit patients who have been 

hospital ized for  the maximum court ordered 180 days. Generally, special 

justices from other locali t ies w i t h i n  Eastern State's catchment area 

conduct recertification hearings. The day we observed the hearings, 

however, a Will iamsburg Special Justice presided. We observed 15 

recertification hearings i n  one morning. Each hearing lasted an average 

of 10 minutes and ranged from 5 t o  19 minutes. 

139. The Virginia Code does not mandate the respondent's presence a t  the 

hearing, b u t  the United States District Court for  the Eastern District o f  

Virginia has held t h a t  the respondent's presence a t  the hearing i s  

required: 

Eastern State formerly held detainees i n  Bui ld ing  27 which also 
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145. 

voluntary admission but  $50 i f  a commitment hearing i s  held. 

146. 

The special j u s t i c e  receives $25 i f  the respondent accepts 

The pa t ien t ' s  r i g h t  t o  refuse medication formerly depended i n  p a r t  

on whether he o r  she was a voluntary patient. A pa t ien t ' s  a b i l i t y  t o  

make an informed decision about the r i s k s  and benef i ts  o f  the medication 

now determines h i s  o r  her r i g h t  t o  refuse medication. 

147. Af te r  seventy-two hours, the pa t ien t  may give the hospi ta l  

fo r ty -e igh t  hours not ice t h a t  he o r  she wishes t o  leave the hospital.  

The for ty-e ight  hour period permits the hospi ta l  t o  f i l e  a p e t i t i o n  f o r  

involuntary commitment. V i rg in ia  Code §37.1-67.2. (Repl. Vol . 1976 & 

Cum. Supp. 1983). 

148. Va. Code 137.1-67.3. (Repl . Vol . 1976 & Cum. Supp. 1983). I n  

1982, the average length o f  stay a t  Eastern State was 112 days. 

f igure includes chronica l ly  mental ly ill patients. The average length o f  

This 

days . stay f o r  newly committed pat ients  was - 
149. Va. Code 137.1-67.3. One special j u s t i c e  informs respondents o f  

a l l  o f  t h e i r  r i g h t s  a t  the beginning o f  the prel iminary hearing. For 

s t a t i s t i c s  on the frequency w i th  which judges read r i g h t s  t o  respondents, 

see C i v i l  Commitment Study, supra note 53, a t  29. 

150. Va. Code §37.1-67.3. 

151. See supra t e x t  fo l lowing note 11 7. The C i v i l  Commitment Study 

revealed t h a t  mental heal th professionals paid much less  a t ten t ion  t o  the 

commitment requirement t h a t  there be no 1 ess r e s t r i c t i v e  a1 te rna t i  ve 

placement than t o  the requirement t h a t  the person be dangerous o r  unable 

t o  care f o r  himself o r  herself .  " I n  63 (79.8%) o f  the 79 cases where the 

mer i ts  o f  hosp i ta l i za t ion  per se were spec i f i ca l l y  
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"Even i f  V i rg in ia  law permitted the commitment hearing t o  be 
conducted without the presence o f  the person whose commitment i s  
sought, the federal Corrsti t u t i o n  would require the presence o f  
the person whose involuntary commitment i s  sought p r i o r  t o  an 
order o f  hospi ta l  i z a t i o n  being entered. 
notions o f  due process require t h a t  an ind iv idua l  be permitted 
t o  be heard, and t o  hear the evidence adduced against him before 
actions are taken by the State which subs tan t ia l l y  deprive him 
o f  h i s  l iber ty . "  Evans v. Paderick, 443 F. Supp. 583 (E.D. Va. 

The most e l  ementary 

1977). 

140. No attorney represents the hospi ta l  . 
141. The respondent's r i g h t  t o  summon other witnesses under Va. Code 

§37.1-67.3 impl ies the r i g h t  t o  subpoena the p e t i t i o n e r  as a witness. 

conjunction w i th  another suggestion t h a t  would t rans fe r  most commitment 

hearings t o  the l o c a l i t i e s  from the s ta te  i n s t i t u t i o n s ,  the State 

Department o f  Mental Health and Retardation s i m i l a r l y  has recommended 

t h a t  the p e t i t i o n e r  provide d i r e c t  testimony a t  commitment hearings. 

Screening Report, supra note 55, a t  21 . 
142. Because the cour t  does no t  reimburse the community services boards 

for  pa r t i c i pa t i on  i n commitment hearings, the services boards have 

d i f f i c u l t y  j u s t i f y i n g  a major investment o f  s t a f f  t ime i n  commitment 

hearings. Their absence resu l t s  i n  minimal i npu t  o r  consideration of 

community al ternat ives.  Screening Report, supra note 55, a t  80 

143. 

of the rourt-appointed attorney. 

144. Va. Code §37.1-67.2. (Repl. Vol. 1976 & Cum. Supp. 1983). I n  our 

study, the special j us t i ces  always gave the respondents an opportunity t o  

apply f o r  voluntary admission. I n  the C i v i l  Commitment Study, however, 

"the j u d i c i a l  o f f i c e r  f a i l e d  t o  fo l low the law's requirement t h a t  the 

I n  

I n  every hearing we observed, the respondent accepted the services 

respondent be of fered the opportunity t o  become a voluntary pat ient"  i n  

over ha1 f o f  the cases. C i v i l  Commitment Study, supra note 53, a t  11 . 
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addressed, the physician t e s t i f i e d  e i t h e r  t h a t  i t  was the best or t h a t  i t  

was the only treatment available. I n  56.6% o f  the cases, no testimony 

about less  r e s t r i c t i v e  a1 ternat ives was e l  i c i  ted a t  a1 1 . I' C i  v i 1  

Commitment Study, supra note 53, a t  10. 

152. A 1974 survey o f  judges found t h a t  judges asked advice o f  attorneys 

and examining physicians i n  over h a l f  the cases bu t  social  workers were 

consulted rou t ine ly  only 26% o f  the time. The judges pa r t i c i pa t i ng  i n  

the survey consulted the pa t ien t  i n  47% of the cases, and the pa t ien t ' s  

fami ly and f r iends i n  42% o f  the cases. 

a t  1133. 

153. Va. Code 537.1 -67.3. 

154. 

Screening Report, supra note 8, a Level o f  Care Survey was car r ied  out 

f o r  adul ts i nvo lun ta r i l y  committed during a two week period. The Level 

Hoffman & Foust, supra note 15, 

(Rep1 . Vol . 1976 & Cum. Supp. 1983). 

I n  the evaluation o f  c i v i l  commitment i n  V i rg in ia  described i n  the 

of Care Survey used i n  the study measured 18 areas o f  the ind iv idual  ' s  

f unct i  oni ng and i ncl uded information from the commitment hearing 

evaluation. Avellor, Bfskin, and Gouse, A C l i n i ca l  and Legal Evaluation 

o f  the Need f o r  Involuntary Commitment. 2 DEVELOPMENTS I N  MENTAL HEALTH 

LAW 32 (Octo-Dec. 1982). The authors of the Screening Report found t h a t  

33.3% o f  a l l  psychiat r ic  commitments during the two week study per iod 

were unsubstantiated based on the Level o f  Care Survey va l ida t ion  

standard. O f  t h i s  33.3%, 40.5% had fau l  ty l e a s t  r e s t r i c t i v e  environment 

assessments. - Id. a t  34. 

155. The authors o f  the C i v i l  Commitment Study, supra note 53, found 

t h a t  the subject o f  less  r e s t r i c t i v e  a l te rna t ives  was not  mentioned i n  

48.5% o f  commitment hearings (and 69.4% o f  recommitment 'hearings) and 
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that "[a] specific f ind ing  regarding the availability and/or suitability 

of a less restrictive alternative ( L R A )  was made i n  [only] 24.3% of the 

commitments and 30.6% of i t s  rec:ommitments." - Id. a t  7. 

156. The C i v i l  Commitment Study, supra note 53, attributes the 

perfunctory consideration of 1 ess restrictive placements t o  several 

factors: a) attorney passivity; b )  the special justice 's  awareness of 

the shortage of alternative placements i n  Virginia; and c )  the special 

justice 's  belief that they lack the power t o  enforce orders for  

a1 ternati ve placements. - Id. a t  12. 

Hoffman 81 Foust, supra note 15, express the different view that 

the "unworkabil i t y  of less restrictive a1 ternatives and not  the failure 

t o  consider them, ultimately leads t o  most commitment proceedings.. . [ I l t  

i s  l i t t l e  wonder, therefore, that many judges i n  Virginia believe the 

requirement t o  f i n d  less restrictive a1 ternatives inappropriate before 

ordering involuntary hospitalization t o  be a mere formality." - Id. a t  

11 39. 

157. One Eastern State psychiatrist stated that the hospital clearly 

bears the burden i n  hearings t o  recommit patients. 

158. Although the Virginia Code does not s ta te  who has the burden of 

proving there are no less restrictive alternatives, Hoffman and Foust 

suggest that "it may be agreed that l i s t ing  the review and rejection of 

less restrictive a1 ternatives i n  a three-part statutory requirement f o r  

i nvol untary treatment places the burden on the petitioner. I' Hoffman & 

Foust, supra note 15, a t  1137. Moreover, Hoffman and Foust's survey of 

Virginia judges found that given a choice between assigning the burden of 

proof t o  the petitioner o r  the respondent, 68% of the judges stated that 
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"the petitioner m u s t  show the undesi rabi 1 i t y  of a1 ternati ves before 

hospitalization can be ordered." Fifteen percent of the judges placed 

the burden on the respondent and 17% were undecided. - Id. These results 

do not  reflect necessarily the a t t i t u d e  of judges today because the 

survey was taken ten years ago, shortly af ter  the law was changed t o  

include the least  restrictive alternative criterion. 

n o t  give the judges the choice o f  placing the burden on other parties, 

such as the hospital, or the community mental health clinics. 

Virginia court has addressed directly the issue of who has the burden of 

investigating less restrictive a1 ternatives t o  hospitalization, b u t  

several other jurisdictions have addressed this issue. 

159. Wa. Code 537.1-67.3. (Repl. Vol. 1976 8 Cum. Supp. 1983). 

160. 7 Id. Court appoi ntment of guardians, Va. Codes §37.1-128.1 . , 
-1 28.2. (Repl . Wol . 1976 & Cum. Supp. 1983) and release of the person t o  

the custody of one who posts bond, Va. Code § 37.1-1 25 (Repl . Vol . 19761, 

appear t o  be additional 1 ess restrictive disposit ions avai 1 ab1 e t o  the 

court i n  comnitment proceedings, b u t  the Williamsburg judges do not use 

either provision. Although one special justice said t h a t  he could order 

the i n i t i a t i o n  of guardianship proceedings i n  circuit  court, he has never 

done so. A t  one recertification hearing, the special justice continued 

the hearing t o  allow the hospital time t o  appoin t  a committee t o  dispose 

of a patient's property. The pa t ien t  had been prevented from receiving 

funds for admission t o  a nursing home because she owned a small piece of 

property. The court  also occasionally returns a patient t o  his family, 

b u t  never under a court order. 

161. According t o  the records supplied by the administrator of Eastern 

State, the court ordered out-patient treatment for 48 of the 98 persons 

re1 eased a t  commitment hearings dur ing  1 982. 

The survey also d i d  

No 

(update this) . 
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162. The Governor's Report, supra - note 113, noted the dearth o f  

community a1 ternatives: "Culnfartunately, the impetus t o  remove 

i ndi v i  dual s f r om i n s t i  t u t i ona l  care has superceded the devel opment o f  

v iab le a l te rna t ives  f o r  the appropriate care o f  the mental ly handicapped 

a t  the community level." - Id. a t  17. 

163. See i n f r a  note 185 and accompanying text .  

164. The C i v i l  Commitment Study, supra note 53, found t h a t  some judges 

hesi tated t o  order a l t e rna t i ve  placements because they bel ieved t h a t  they 

lacked the power t o  enforce those orders. 

i n te rp re t i ng  the s ta tu te  t o  imply t h a t  a special j u s t i c e  loses 

j u r i s d i c t i o n  over the respondent once the commitment hearing i s compl eted 

and therefore cannot subsequently order the po l i ce  t o  p ick  him o r  her up 

"[Judges] seemed t o  be 

f o r  v i o l a t i o n  o f  a cour t  order. Furthermore, the judges bel ieved t h a t  

... charging [respondents] w i th  contempt o f  cour t  and imposing a j a i l  

sentence was an inappropriate response t o  a mental ly ill person's f a i l u r e  

t o  repor t  f o r  treatment." - Id. a t  13. 

165. 

States D i s t r i c t  Court f o r  the D i s t r i c t  o f  Columbia he ld  t h a t  both the 

D i s t r i c t  o f  Columbia and the federal government v io la ted  the 1964 

Hospi ta l izat ion o f  the Mental ly I11 Act, 21 D.C. Code §§SO1 - et. seq. The 

defendants had f a i l e d  t o  place i n  a l te rna te  f a c i l i t i e s  pa t ien ts  whose 

I n  Dixon v. Weinberger, 405 F. Supp. 974 (D. D.C. 19751, the United 

needs could be served i n  set t ings less  r e s t r i c t i v e  than St. El izabeth's 

Hospital. - Id. a t  979. 

166. 

167. - Id. a t  1127. 

168. - Id. 

Hoffman and Foust, supra note 15, a t  1128. 
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169. 

comm tment hearings held i n  1982, 96 were released. 

170. The C i v i l  Commitment Study, supra note 53, found t h a t  i n  52.8% o f  

obse ved commitment hearings, the judge d i d  not  inform the respondent o f  

h i s  o r  her r i g h t  t o  appeal . 
171. Attorney pass iv i ty  i n  c i v i l  commitment proceedings has been the 

subject o f  a number o f  studies. See, e.g., Slobogin, The Attorney's Role 

i n  C i v i l  Commitment, 1 MENTAL HEALTH LEGAL STUDY CENTER NEWSLETTER, 

(March, 1979); Cyr, The Role and Functions o f  the Attorney i n  the C i v i l  

Commitment Process: The D i s t r i c t  o f  Columbia Approach," 6 J. PSYCHO. & 

LAW 107 (1978). 

172. Va. Code §37.1-89. 

173. Slobogi n, supra note 1 7 l ,  states t h a t  "a phenomenon . . . appears t o  

e x i s t  nationwide: attorneys who have been t ra ined t o  represent t h e i r  

c l i e n t s '  in te res ts  zealously w i th in  the bounds o f  the law, and probably 

do so i n  other contexts, undergo a metamorphosis when they par t i c ipa te  i n  

the commitment process. 

abdicate t h e i r  respons ib i l i t i es  as lawyer and assume an 'amicus' o r  

'guardian ad l i t e m '  position." - Id. ( c i t i n g  - Woe & Mundy) (ge t  c i t e s  & 

names ) . 
174. The Executive Secretary's o f f i c e  postponed t h i s  study pending the 

1 983-84 General Assembly s act ion on proposed changes i n  V i  r g i  n i  a s c i v i  1 

conanitment statutes. Telephone in terv iew w i th  Executive Secretary's 

o f f i c e  (Dec. The proposed changes would have provided s t r i c t e r  

procedural safeguards and were aimed a t  reducing inappropriate admissions 

t o  s ta te  mental hospitals. - See Geraty, C i v i l  Commitment i n  Virginia:  

According t o  the Di rector  o f  Eastern State Hospital, from 359 

Id. a t  7. - 

- 

(Repl. Vol. 1976 & Cum. Supp. 1983). 

Instead o f  tak ing an ac t ive  advocacy role,  they 

, 1983). 
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1984 Legislative Proposals, 3 DEVS. IN MENTAL HEALTH LAW 25 (Octo-Dec. 

1983). Opponents of the proposed changes expressed fear t h a t  the 

stricter commitment procedures waul d prevent treatment for many persons 

i n  need of mental health services. Washington Post, Feb. 1 ,  1984, a t  Bl, 

. - col . 
175. The authors of the Civil Commitment Study, supra note 53, suggest 

t h a t  the structured commitment process mandated by the Virginia Code, 

which requires both a judge and medical testimony, indicates t h a t  the 

legislature prefers independent judicial decisions informed b u t  not 

dominated by medical opinion. - Id. a t  16. Transferring the 

responsibility for comnitment hearings t o  mental health professionals may 

have no significant effect on the outcome of commitment hearings because, 

as the Civil Commitment Study notes, "most of the available data suggests 

[sic] t h a t  judicial officers' performance under statutes similar t o  

Virginia's tend t o  virtually accept w i t h o u t  question the recommendations 

of expert witnesses." - Id. 

176. Va. Code $37.1-70. (Repl. Vol. 1976 & Cum. Supp. 1983). See supra 

notes 7 32-1 34 and accompanying text. 

177. Inappropriate commitments of elderly persons from rural areas who 

have no other place t o  go are particularly problematic for the Hancock 

Geriatric Treatment Center a t  Eastern State. A1 though these persons may 

be deteriorating physically, and their mental faculties are diminished, 

they are not  mentally i l l .  These elderly persons typically are committed 

i n  other locali t ies after Hancock has refused them voluntary admission. 

Often, their medical benefits have expired, and the nursing home or 

hospital where they had been no longer will t rea t  them. Because 
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the people are desperate, the geriatric u n i t  admits some of them. This 

practice has created a dilemma fo r  Hancock. 

who are not mentally i l l  contributes t o  Hancock's image as a c r i s i s  

center for people w i t h  no where else  t o  go. 

i ncrease admissions because i t does not benefit f i  nancial ly  from 

increased admissions. Moreover, Hancock has agreed t o  reduce i ts  

population t o  comply w i t h  State Mental Health Commissioner Bevilacqua's 

census reduction policy. 

178. Hospital regulations do not  permit discussions w i t h  the patient 's  

community mental health center w i t h o u t  the patient's consent, b u t  consent 

rarely is  withheld. 

179. (Cite for periodic review.) 

180. Va. Code §37.1-67.3. 

181. Va. Code §§37.1-121 t o  123. 

182. Currently, CSS cl ients  visit day care programs i n  Hampton, Newport 

News and Virginia Beach. 

Admit t ing elderly persons 

Hancock a lso  is  not eager t o  

(Repl. Vol. 1976 & Cum. Supp. 1983). 

(Repl. Vol. 1976 & Cum. Supp. 1983). 

In the near future, Chesapeake will be added t o  

the program. Because few Williamsburg area patients participate i n  the 

CSS program, CSS staff  do not  take Williamsburg patients t o  the Community 

Mental Health Center on a regular basis. Because of limited alternative 

housing i n  Williamsburg, CSS s taff  encourages Williamsburg patients t o  

reside el sewhere upon discharge. 

183. The clubhouse concept i s  based on the psychological model of mental 

heal t h  therapy. Participants i n  the cl ubhouse usual l y  operate a business 

activity such as a thr i f t  store and t h u s  learn social and self-help 

skills. 

184. - See generally, Guernsey, The Mentally Retarded and Private 

Restrictive Covenants, 25 NM & MARY L. REV. 421 (1984). 
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185. The Mental Health Center also 

186. The Human Rights  Committee is  

administers a substance abuse program. 

a group composed of seven members of 

the community appointed by the !itate Human Rights  Committee. 

Committee's task i s  t o  insure humane treatment and care of mentally 

disabled patients i n  the l eas t  res t r ic t ive manner possible. 

187. 

different k inds  of populations]. 

188. See supra note 127 and accompanying text. 

189. If the c l ien t  can no t  meet his or her own needs, home is  not  the 

l eas t  res t r ic t ive a1 ternative. 

190. The Virginia Code requires tha t  local zoning ordinances provide for 

group homes for  the mental l y  retarded, the developmental ly  disabled and 

the mentally i l l  i n  "appropriate residential zoning dis t r ic t ."  Va. Code 

I1 5.1 -486.2. 

conditions on group homes "only when such additional condit' Ions are 

related t o  the physical or mental handicap of the residents and are 

necessary t o  protect the health and safety of the residents of such 

homes." - Id. a t  §15.1-486.2.C. 

The 

[cite t o  a r t ic les  discussing tailoring services t o  meet needs o f  

(Repl. Yo1 . 1981 ) . Local ordinances may impose speci ai 
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1 NTRODUCTI ON 

The 1 ong-term rehabil i t a t i  on o f  mental l y  
d i  sabl ed persons i s  promoted by maintenance 
of relationships w i t h  other persons and 
agencies i n  the community, avoidance o f  
i n s t i t u t iona l i za t ion ,  and minimization of 
disruption o f  l i f e  rhythms. 
rights of mental l y  d i  sabl ed persons requi re 
t h a t  such persons be treated and served i n  
the least restrictive setting possible i n  
whic treatment or service goals can be 

The civil  

met. ? 
This statement of philosophy, which  appears i n  a section of the New 

York Code of Rules and Regulations promolgated by the Commissioner of 
3 Mental Healthy2 has no parallel i n  New York's Mental Health Act. 

Rather t h a n  requiring the least restrictive setting possible, the 

Legi sl ature' s pol icy statement cal l  s for the devel opment o f  a mental 

heal t h  system t h a t  ''shoul d incl ude , whenever possi bl e , the p r o v i  si on o f  

necessary treatment services t o  people i n  their home communities; O . .  

should assure the adequacy and appropriateness of residential 

arrangements for  people i n  need o f  service; and . . . should rely upon 

improved programs o f  institutional care only when necessary and 

appr~priate."~ Although this policy aspires t o  shift the locus o f  

mental health services away from institutional settings, the statutes 

provide mental patients an expressed right t o  less restrictive treatment 

only i n  one limited situation. That is ,  a patient may be placed i n  

physical restraints "only i f  less restrictive techniques have been 

clinically determined t o  be inappropriate or insufficient t o  avoid'' 

serious i n j u r y  t o  the patient or others. 5 

The C o u r t  of Appeals o f  New York has recognized, however, t h a t  

involuntarily committed patients have a due process right t o  the least 
k 
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6 r e s t r i c t i v e  i n s t i t u t i o n a l  placement. I n  Kessel brenner v. Anonymous, 

the cour t  he1 d unconst i tu t ional  a s ta tu to ry  p rov is ion  t h a t  authorized the 

confinement o f  a dangerously mental ly ill person, who had not  been 

charged w i t h  o r  convicted o f  a crime, i n  Matteawan State Hospital,  a 

correct ional  f a c i l i t y  f o r  mental ly ill convicts. I n  reaching t h i s  

resu l t ,  the  cour t  said: "TO subject  a person t o  a greater depr ivat ion o f  

personal l i b e r t y  than necessary t o  achieve the  purpose f o r  which he i s  

being confined i s ,  i t  i s  c lear,  v i o l a t i v e  o f  due process.t17 The cou r t  

concluded t h a t  no reasonable re la t ionsh ip  ex is ted between such p u n i t i v e  

confinement and the therapeut ic purpose sought t o  be achieved.8 I n  

addi t ion,  the cour t  quoted w i t h  approval f r o m  a United States Court o f  

Appeals f o r  the D i s t r i c t  o f  Columbia opinion: 9 

"[Tlhe p r i n c i p l e  o f  the l e a s t  r e s t r i c t i v e  a1 te rna t i ve  
consis tent  w i t h  the 1 egi  t imate purposes of a 
commitment inheres i n  the  very nature o f  c i v i l  
comnitment, ... A s ta tu te  sanctioning such a d r a s t i c  
cur ta i lment  of the  r i g h t s  of c i t i z e n s  must be 
narrowly, even grudgingly, contrued i n  order t o  avoid 
depr ivat ions o f  1 i b e r t y  wi thout  due process o f  
1aw.l0 The cour t  he ld  t h a t  only confinement i n  a 
mental hea l th  f a c i  1 i ty was acceptable. 'I 

Kessel brenner d i r e c t l y  addressed the proper placement o f  an 

i n s t i t u t i o n a l i z e d  pat ient .  I t s  ra t i ona le  arguably appl ies, however, no t  

t o  j u s t  where a pa t i en t  should be placed, bu t  whether the  p a t i e n t  should 

be subject  t o  invo luntary  hosp i ta l i za t ion .  The Family Court o f  New York 

County used a s i m i l a r  ra t i ona le  i n  I n  r e  Andrea B.12 t o  ho ld  t h a t  a 

14-year-01 d p a t i e n t  who c h a l l  enged her continued involuntary  

hosp i ta l i za t i on  should be released because her needs could be met by 

services l ess  r e s t r i c t i v e  than hospi ta l  i za t ion .  The cour t  reasoned t h a t  

"substantive due process requi res adherence t o  the p r i n c i p l e  o f  the l e a s t  

r e s t r i c t i v e  a1 ternat ive,  The l e a s t  r e s t r i c t i v e  a1 te rna t i ve  doct r ine 
c, 
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comprehends not  only the degree of physical restraint  b u t  the 

environment, including fellow patients, t o  which the individual is 

confined. 'I1 Furthermore, even though  a governmental purpose is  

legitimate and substantial, i t  mus t  not be achieved by "means that 

broadly s t i f l e  fundamental personal l iberties when the end can be more 

narrowly achieved. 8 1  4 

Al though  the precedential value of In re Andrea 8. is dubious,  

Kessel brenner has imp1 ications regarding involuntary civil patients. 

Unl i ke many jurisdictions ,' 
patients w i t h  a comprehensive statutory r i g h t  t o  the least  restrictive 

New York does not provide invol  untary 

treatment alternative, including a r i g h t  t o  noninstitutional placement 

when appropriate. In fact, the Mental Health Act precludes the in i t ia l  

placement of an involuntary patient i n  a non-hospital setting. 16 

Kessel brenner qual i f i e s  the statutory I anguage requiring hospital 

placement by suggesting that, on constitutional grounds, the particular 

hospital chosen must be the leas t  restrictive appropriate setting, that 

the placement w i t h i n  that hospital be the least  restrictive,  and t h a t  the 

actual treatment administered be the least  restrictive. 

Two cases currently pending i n  New York City go beyond Kessel brenner 

and present the issue of whether patients are entitled t o  receive 

treatment i n  the least  restrictive environment upon release or discharge 

from a psychiatric hospital e 

Joanne S v. Carey,18 were refiled i n  the Supreme Court af ter  the Court 

of Appeal s unanimously reversed the Appell ate Division' s hol d i  ngs that  

the complaints failed t o  present justiciable controversies.' 

These cases, Klosterman v. Cuomo' and 

The 

plaintiffs i n  Klosterman were each treated i n  a psychiatric hospital and 

discharged, thereafter j o i n i n g  the homeless wandering the s t reets  of New 

271 



York City." The p l a i n t i f f s  contend t h a t  they are e n t i t l e d  under State 

1 aw t o  receive appropri a te  r e s i  dent i  a1 p l  acement, supervi s i  on, and 

care." 

Manhatten Psychiat r ic  Center, have been found ready f o r  release o r  

The p l a i n t i f f s  i n  Joanne - S. are cu r ren t l y  hospi ta l ized.  a t  the 

discharge, bu t  have no t  been released o r  discharged because adequate 

r e s i  dent i  a1 p l  acements are unavail  ab1 e. 22 They seek t h e i  r re1 ease i nto 

community treatment sett ings.23 The p l a i n t i f f s  i n  both cases seek t o  

compel the development o f  s u f f i c i e n t  community a1 te rna t ives  f o r  the 

p l a i n t i f f s  and the members o f  the classes they represent. 24 

The Court o f  Appeals addressed only the j u s t i c i a b i l i t y  issue and no t  

the mer i ts  of the p l a i n t i f f ' s  causes o f  action.25 I f  the mer i ts  are 

u l t i m a t e l y  decided i n  favor  o f  the  p l a i n t i f f s ,  the r e s u l t s  could be as 

far-reaching f o r  the  mental ly ill as the  Willowbrook consent decree has 

been f o r  the  mental ly retarded. The Willowbrook consent decree was 

signed by then New York Governor Hugh L. Carey on A p r i l  22, 1975, and 

subsequently was approved by the  United States D i s t r i c t  Court f o r  the  

Eastern D i s t r i c t  o f  New York i n  New York State Ass'n f o r  Retarded 

Chi ldren v. Carey.26 The decree required, among other  things, t h a t  the 

defendants "take a l l  steps necessary t o  develop and operate a broad range 

of non- ins t i tu t iona l  community f a c i l i t i e s  and programs" t o  meet the needs 

o f  persons res id ing  a t  the Willowbrook State Developmental Center, now 

the Staten Is1 and Developmental Center. 27 Despite the defendants' 

f a i l u r e  t o  comply w i t h  the decree i n  several respects,28 the  decree has 

resu l ted  i n  the care f o r  mental ly retarded persons becoming p r i m a r i l y  

community-based ra ther  than inst i tu t ion-or iented,"  and i n  a 

pro1 i f e r a t i o n  o f  community residences f o r  the mental ly retarded. 30 

This a r t i c l e  explores the use o f  a1 te rna t i ve  treatment f o r  mental ly 
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i 11 persons subject t o  i nvol untary civil commitment proceedings under 

current New York law. 

the Mental Health Act and other relevant statutes have had on the 

application of the least  restrictive alternative doctrine31 i n  New York 

City. 

application of the doctrine. 

a brief overview of the involuntary civil commitment process i n  New York 

fo l l  ows. 

More specifically, i t  focuses on the effect  that  

I t  also explores other factors that have facil i tated or confounded 

To provide a framework for  this discussion, 

I .  OVERVIEW OF CIVIL COMMITMENT IN NEW YORK 

The Mental Health Act provides four basic procedures for  init iating 

involuntary civil commitment proceedings. The one most frequently used 

i n  New York City is  the emergency admission p r o c e d ~ r e . ~ ~  Under this 

procedure, a peace officer or police officer may take i n t o  custody and 

t ranspor t  t o  a hospital any person who i s  apparently mentally i l l  and 

whose behavior i s  likely t o  result i n  serious harm t o  the person or 

others.33 The hospital may retain the person f o r  up t o  15 days i f  

immediate observation, care, and treatment i n  a hospital is  appropriate 

fo r  his or her mental illness and if  the mental i l lness is  likely t o  

result i n  serious harm t o  the person or others.34 The next basic 

procedure may be used either t o  in i t ia te  an involuntary admission35 o r  

t o  extend the detention of a person subject t o  15-day emergency 

admission.36 Any person alleged t o  be mentally i l l  and i n  need of care 

and treatment i n  a hospital may be retained for  up t o  60 days upon 

certification by two examining physicians and application by any of 
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several specified persons, inc luding  certain relatives or the hospital 

d i  rector. 37 T h i s  second procedure i s call ed a "two-physici an 

certification" or a "two-PC" i n  New York City. 

permits a director of community services or his or her designee t o  apply 

for immediate 72-hour admission of an allegedly mentally i l l  person i f  

the person meets criteria identical t o  the emergency admission 

criteria.38 A hospital staff  physician must confirm the need for 

immediate hospitalization before the admi~sion.~' Certification by a 

second physician i s  necessary w i t h i n  72 hours, excluding Sundays and 
40 holidays, t o  continue the involuntary admission f o r  up t o  60 days. 

The four th  procedure allows a hospital director t o  retain for up t o  72 

hours any voluntary patient who has applied i n  w r i t i n g  for discharge i f  

reasonable grounds exist t o  believe t h a t  the patient may need involuntary 

care and treatment.41 The hospital director must apply t o  the court 

for a 60-day retention order t o  extend the involuntary status beyond the 

72-hour period. 

The third procedure 

42 

This last  i n i t i a t i o n  procedure i s  the only one t h a t  requires a 

judicial retention order before the in i t i a l  60-day commitment period. 

The f i r s t  three procedures require a retention order before the 60-day 

period expires i f  the hospital wants t o  involuntarily retain the patient 

for a longer p e i ~ d . ~ ~  Whenever a hospital applies for a retention 

order, the patient may request a hearing on the a p p l i ~ a t i o n . ~ ~  In 

a d d i t i o n ,  the patient on his o r  her own i n i t i a t i v e  may challenge the 

commitment by requesting a hearing on the need fo r  involuntary care and 

treatment.45 Regardless of whether the hospital  has applied fo r  a 

retention order or the patient has challenged the commitment, the hearing 

i s  conducted i n  the same manner.46 Following the i n i t i a l  60-day 
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treatment period, the court  may order continued involuntary 

hospitalization fo r  up t o  six months i f  the patient remains i n  need of 

involuntary care and t r ~ a t m e n t . ~ '  A t  the end of this period, the court 

may order treatment f o r  up  t o  an add i t iona l  year.48 Subsequent 

treatment periods of up t o  two years each may be ordered. 49 

11. ALTERNATIVE TREATMENT AND THE MENTAL HEALTH ACT 

The involuntary civil commitment procedures prescribed by the Mental 

Health Act do not  require t h a t  treatment be administered i n  the setting 

or  manner least restrictive o f  patients' liberty.50 The least 

restrictive alternative doctrine and the State's policy t o  shift the 

locus of mental health services away from institutional settings are 

apparent i n  only four limited areas, each of which  i s  discussed below. 

In general, the ideals of the doctrine and the State's policy have not 

been realized i n  New York City. The constraints of limited alternative 

51 

resources often have frustrated serious attempts by the courts and the 

mental health system t o  guide persons subject t o  involuntary commitment 

procedures t o  appropriate 1 eve1 s of treatment. 

A. 

The a v a i l a b i l i t y  of alternative resources i s  not a factor i n  the 

Hierarchy of Admission C1 assifications 

f i r s t  area. This area relates t o  alternative dispositions w i t h i n  an 

institution or hospital .52 Influence o f  the least restrictive 

alternative doctrine i s  apparent i n  the creation of a hierarchy of 

addmission statuses, beginning w i t h  the least restrictive informal 

status, followed by voluntary status, and f ina l ly  involuntary 
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status.53 Informal admission is preferred.54 An informal pa t ien t  

may be admitted without making a formal o r  written application f o r  

admission and i s  free t o  leave the hospital a t  any time.55 A voluntary 

pa t ien t  must apply i n  w r i t i n g  f o r  admission and, pr ior  t o  being released 

from the hospital , must apply i n  writ ing f o r  release.56 Following an 

application f o r  re lease,  the d i r ec to r  may re ta in  the pa t ien t  f o r  up  t o  72 

hours i f  there a r e  "reasonable grounds f o r  belief" t h a t  the pa t i en t  needs 

involuntary ca re  and treatment. 57 

Voluntary and informal admissions are preferred t o  involuntary 

 admission^.^^ A l l  s t a t e  and local o f f i c i a l  w i t h  r e spons ib i l i t i e s  

regarding mentally i l l  persons have a duty t o  encourage any person 

su i tab le  f o r  voluntary o r  informal admission and i n  need of inpa t ien t  

care  and treatment f o r  mental illness t o  apply f o r  voluntary o r  informal 

a d m i ~ s i o n . ~ '  Furthermore, section 9.23(a) c rea tes  a duty i n  the 

hospital d i r ec to r  t o  convert "the admi ssion of any i nvol untary pa t i en t  

su i t ab le  and w i l l i n g  t o  apply therefore  t o  a voluntary s t a tus .  11 60 

The apparent 1 egi sl a t i  ve intent t h a t  involuntary admi ssion be the 

admission s t a t u s  of l a s t  r e so r t ,  and t h a t  informal be preferred t o  

voluntary admission, i s  only p a r t i a l l y  real ized i n  New York City. 

Informal s t a t u s  i s  v i  r tual  l y  never used. 

author interviewed61 sa id  t h a t  few pat ien ts  understand the d i s t inc t ion  

between the voluntary and informal s t a t u t e s  well enough t o  know t o  ask 

f o r  informal admission. They suggested t h a t  even though the hospital is 

obligated t o  explain these s t a tuses  t o  pat ients ,62 they of ten do not. 

Informal s t a tus  i s  disfavored among prac t i t ioners  i n  New York City 

because a d i s tu rbed  pa t ien t  may simply leave a t  any time, thereby 

terminating ongoing treatment. Some expressed the concern t h a t  the 

Several p rac t i t i one r s  whom the 
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hospital m i g h t  be l i ab le  i f  a released informal pat ient  harmed someone. 

The Supreme Court, Appellate Division has found, however, t ha t  no such 

l i a b i l i t y  would attach. 63 

Hospital s t a f f  report t ha t  patients seldom are converted from 

involuntary t o  voluntary s ta tus .  

convert patients t o  voluntary s ta tus  unless they believe tha t  the 

patients are sincerely motivated t o  accept treatment. 

acknowledged i n  New York tha t  involuntary patients sometimes convert t o  

I t  appears t ha t  s t a f f  are reluctant t o  

I t  i s  generally 

voluntary s ta tus  i n  hope of signing themselves o u t  o f  the hospital. 

B. Two-PC Exami nation 

Before each examining physician c e r t i f i e s  a pat ient  for  involuntary 

admission t o  the the Mental Health Act requires tha t  he or 

she ''consider a l ternat ive forms of care and treatment t ha t  might be 

adequate t o  provide  fo r  the person ' s needs without requi ring invol untary 

hospitalization. 

"consider" a l ternat ives  b u t  does not require a physician t o  take any 

T h i s  p rov i s ion  requires only tha t  each physician 

par t icular  action regarding actual a1 ternative placement. Several 

attorneys interviewed suggested tha t  the l e a s t  r e s t r i c t ive  a1 ternative 

doctrine, as expressed i n  this provis ion ,  makes l i t t l e  difference i n  the 

admission decision because physicians generally f a i l  t o  seriously 

consider alternatives.  They said tha t  the two-PC papers are  used as  a 

way of g iv ing  legal s ta tus  t o  a c l inical  si tuation. That is ,  they are 

procedural and n o t  substantive. These attorneys suggested tha t  a t  

retention hearings, the examiners have become sophisticated enough t o  

answer quesions regarding al ternat ives  so as  t o  support the 

recommendation for  hospital ization. 

During hearings tha t  the author observed, the examiners' testimony 
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tended t o  inc lude general statements t o  the e f f e c t  t h a t  no s u i t a b l e  

a1 te rna t i ves  existed, wi thout  mentioning any s p e c i f i c  f a c i l i t i e s  o r  

programs. The testimony focused on the seve r i t y  o f  the p a r t i c u l a r  

p a t i e n t ' s  cond i t i on  and the necessaity f o r  24-hour, i n p a t i e n t  

supervision. 

poss ib le  a1 ternat ives.  For example, one examiner t e s t i f i e d  t h a t  support 

services provided t o  the p a t i e n t  i n  her  own home would be inappropr iate.  

Another t e s t i f i e d  t h a t  a p a t i e n t  could not  be released t o  h i s  fam i l y  

because the  fam i l y  was n o t  recept ive.  

ordered the  maximum, six-month retent ion.  

I n  r a r e  instances, examiners t e s t i f i e d  gener i ca l l y  about 

In  a l l  cases observed, the cou r t  

C. 

The Mental Health Act does n o t  requ i re  the c o u r t  t o  consider 

Hearing Fol lowing Admission on Two-PC 

a l t e r n a t i v e s  t o  i n p a t i e n t  treatment, nor  does i t  permi t  t he  c o u r t  t o  

order a1 ternat ives.  66 The l e a s t  r e s t r i c t i v e  a1 t e r n a t i v e  doc t r i ne  i s  

apparent i n  the s t a t u t o r y  prov is ions f o r  hearings f o l l o w i n g  i nvo lun ta ry  

admission on medical c e r t i f i c a t i o n  i n  on ly  one l i m i t e d  respect: i f  the 

c o u r t  determines t h a t  " r e l a t i v e s  o f  the p a t i e n t  o r  a committee o f  h i s  

person are w i l l i n g  and able proper ly  t o  care f o r  him a t  some place other  

than a hosp i ta l  , then, upon t h e i r  w r i t t e n  consent, the c o u r t  may order 

the t r a n s f e r  o f  t he  p a t i e n t  t o  the care and custody o f  such r e l a t i v e s  o r  

such committees. Because ' ' t ransfer"  i s  no t  def ined i t  i s  unclear 

from the face o f  the p rov i s ion  whether t r a n s f e r  t o  r e l a t i v e s  o r  a 

committee c o n s t i t u t e s  a "re1 ease," meaning mere terminat ion o f  i n p a t i e n t  

care,68 o r  "discharge," meaning release - and " terminat ion of any r i g h t  

t o  r e t a i n  o r  t r e a t  t he  p a t i e n t  on an i n - p a t i e n t  basis."69 Thus, i t  i s  

unclear whether a c o u r t ' s  exercise o f  t h i s  p rov i s ion  would r e s u l t  i n  an 

invo luntary  placement l e s s  r e s t r i c t i v e  than i n p a t i e n t  care o r  merely an 
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absolute discharge. 

This i s  the only  p rov i s ion  i n  the New York s t a t u t e  t h a t  even suggests 

t h a t  a hearing c o u r t  might order placement l ess  r e s t r i c t i v e  than 

hospi ta l  izat ion.  Section 9.01 imp1 ies,  however, t h a t  the cou r t  's 

a u t h o r i t y  i s  l i m i t e d  t o  deciding whether treatment i n  a hosp i ta l  i s  

appropr iate and would no t  permit  invo luntary  placement outside o f  a 

hospi ta l .  I n  any This i n t e r p r e t a t i o n  i s  appl ied i n  New York City. 

event, the c o u r t  r a r e l y  orders a p a t i e n t  discharged t o  h i s  o r  her fam i l y  

because they are usual ly  absent. When the  cou r t  does order discharge, i t  

f o l 1  ows no establ  i shed procedure. Rather than r e q u i r i n g  w r i t t e n  consent 

as provided i n  statute,7o the cou r t  t y p i c a l l y  asks present fami ly  

members i f  they w i l l  care f o r  the p a t i e n t  and evaluates t h e i r  s ince r i t y .  

Statutes of many s tates author ize the cour ts  t o  order placement 

outs ide of a hospi ta l  .71 For example, the V i r g i n i a  Code permits the 

cou r t  t o  order ou tpa t i en t  treatment, day treatment i n  a hospi ta l ,  n i g h t  

treatment i n  a hospi ta l ,  r e f e r r a l  t o  a community mental hea l th  c l  i n i c ,  o r  

"other such appropr iate treatment modal i t ies  as may be necessary t o  meet 

the needs o f  the i nd i v idua l .  Several interviewees s tated that ,  i n  

p r i nc ip le ,  they would favor a s ta tu to ry  amendment g i v i n g  New York cour ts  

t h i s  au tho r i t y ,  b u t  t h a t  i t  would make l i t t l e  p r a c t i c a l  d i f f e rence  u n t i l  

new a1 t e r n a t i v e  f a c i l  i t i e s  and programs were devel oped. 

As a p r a c t i c a l  matter, judges i n  New York City view less  r e s t r i c t i v e  

a l t e r n a t i v e s  as a threshold question; t h a t  i s ,  i f  a l e s s  r e s t r i c t i v e  

placement i s  appropr iate and avai lable,  invo luntary  r e t e n t i o n  i s  n o t  

ordered. I n  each case, at torneys o f  the Mental Health Informat ion 

Services (MHIS), who represent pa t i en ts  a t  r e t e n t i o n  hearings, prepare a 

memorandum f o r  the c o u r t  which quotes the New York Code o f  Rules and 
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Regulations, c i t e d  a t  the beginning o f  t h i s  a r t i c le ,73  t h a t  expresses a 

r i g h t  t o  treatment i n  the l e a s t  r e s t r i c t i v e  set t ing.  A t  the hearing, a 

MHIS at torney may challenge an examining physic ian's testimony regarding 

a1 te rna t ives  through cross-examination, o r  may ac tua l l y  present an 

a l te rna t i ve  treatment p lan t o  the court.  One judge interviewed stated 

t h a t  the MHIS usual ly  do no t  r e a l i s t i c a l l y  present de ta i l ed  a1 te rna t ives  

t o  the court,  bu t  t h a t  i n  a border l ine case he would be recept ive t o  such 

a presentation. He suggested t h a t  the MHIS seldom i n q u i r e  i n t o  community 

a1 ternat ives,  bu t  ra ther  present lega l  i s t i c ,  " b o i l e r  p la te "  arguments. 

An MHIS  representat ive,  on the other hand, s ta ted t h a t  i n  most 

hearings they are forced t o  hammer away a t  the lega l  commitment c r i t e r i a  

because o f  the  lack  o f  ava i lab le  a l ternat ives.  

f requent ly  does inves t iga te  a1 ternat ives,  bu t  t h a t  i t  i s  d i f f i c u l t  t o  

arrange f o r  a p a t i e n t  t o  be accepted i n  a community treatment program 

before the  hearing. 

from order ing re ten t i on  simply because a community program e x i s t s  t h a t  

might be appropr iate f o r  the  pat ient .  Most judges requ i re  some assurance 

t h a t  the p a t i e n t  w i l l  be accepted by and enter  the program before they 

w i l l  order the p a t i e n t ' s  discharge. 

He stated t h a t  the MHIS 

Understandably, many judges are re1 uctant  t o  r e f r a i n  

D. Discharge and Condit ional Release 

Statute permits the hospi ta l  t o  discharge o r  cond i t i ona l l y  release an 

invo luntary  pa t i en t  i f  he o r  she ''does no t  requ i re  ac t i ve  i n -pa t i en t  care 

and t rea t~nen t . " ' ~  The p a t i e n t  may be cond i t i ona l l y  released, ra ther  

than discharged, i f  h i s  o r  her  c l i n i c a l  needs warrant t h i s  more 

r e s t r i c t i v e  placement.75 Fol lowing a condi t ional  release, i f  the  

d i r e c t o r  determines t h a t  the  pa t i en t  needs i n p a t i e n t  treatment and care 

and t h a t  the release i s  no longer appropriate, the d i r e c t o r  may a t  any 

280 



time terminate the release and order the patient t o  return t o  the 
76 fac i 1 i t y  . 

The conditional re1 ease provisions provide the hospital an 

opportunity t o  release a suitable patient t o  a less restrictive placement 

while retaining the authority t o  supervise the pat ient  and t o  b r i n g  the 

patient back in to  the hospital i f  the community placement i s  ineffective 

or i f  the pat ient  fails  t o  par t ic ipate  i n  the treatment program. The 

status i s  not used a t  acute care hospitals i n  New York, such as Bellevue 

Hospital , and i s  rarely used a t  long-term care facilities, such as 

Manhatten Psychiatric Center. The primary reason is, once again, lack of 

available resources. 

a1 ternative facilities or programs and insufficient personnel t o  

follow-up w i t h  released patients t o  monitor their progress. 

Hospital staff state t h a t  there are insufficient 

Thus, the 

hospital must either simply discharge o r  retain the patient. Another 

reason i s  t h a t ,  because hospitals have no mechanism t o  control 

potentially dangerous patients on release status, they fear third-party 

l i a b i l i t y .  

Since the conditional release provisions were added t o  the Mental 

Health Act i n  1975, only about  30 patients a t  Manhatten Psychiatric 

Center have been placed on t h a t  status. Because of the resource 

1 imitations discussed above, the hospital reportedly, has not fol1 owed 

statutorily required monitoring procedures. 77 

According t o  one MHIS attorney, a t  any given time a t  least six or 

seven patients ready for discharge or release are held a t  Manhatten 

Psychiatric Center because they have no place t o  go. Sane o f  these 

patients wait  as  long a s  six months t o  a year for a1 ternative placement. 

This situation resulted i n  the f i l i n g  of Joanne S .  v. Carey discussed 
78 earlier. 
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111. THE AVAILABILITY OF ALTERNATIVES 

The primary obstacle t o  app l i ca t ion  of the  l e a s t  r e s t r i c t i v e  doct r ine 

i n  New York i s  

the commitment 

no t  t h a t  s ta tu te  f a i l s  t o  requi re  i t  o r  t h a t  the actors  i n  

process are i nsens i t i ve  t o  the  mer i ts  of a1 t e r n a t i  ve 

treatmentY7’ b u t  t h a t  a l t e rna t i ves  t o  the hospi ta l  are v i r t u a l l y  

non-existent. For example, i n  the Bronx 1,200 res iden t ia l  beds are 

needed bu t  on ly  218 now ex is t .  A l ternat ives such as community 

res iden t ia l  f a c i l i t i e s  are drawing up because o f  r i s i n g  rea l  estate 

costs8’ i n  the City and because o f  i n s u f f i c i e n t  s ta te  funding 

appropriat ions. Also, the  a1 te rna t ives  t h a t  are ava i lab le  are 

plagued by long wa i t i ng  1 i s t s  and formidable bureaucrat ic in take  

requirements t h a t  can r e s u l t  i n  placement delays o f  one t o  two months o r  

80 

82 

The c rea t ion  of more a l te rna t i ves  i s  the obvious prerequ is i te  

t o  the  ef fect iveness o f  lega l  o r  regulatory  reforms aimed a t  promoting 

the use o f  a l t e r n a t i v e  treatment. 84 
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the  l e a s t  r e s t r i c t i v e  a l te rna t i ve  treatment i n  New York i s  
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- See supra note 4 and accompanying text .  
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See a1 so, Department o f  Heal t h  and Rehabil i t a t i  ve Services , Div is ion  
5T-RF€Edation v. Ownes, 305 So. 2d 314 (D.C. App. F l o r i d a  1974) 
(Boyer dissent ing);  Appl icat ion o f  D.D., 118 N.J. Super. 1, 285 A.2d 
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55. - Id. a t  59.15. 

56. - Id. a t  §9.13(b). 
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58. -- See id .  a t  S59.21; 9.23 (1978). 
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patient. Id. 
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creates no duty f o r  the director- convert an involuntary patient 
t o  informal status. -- S e e  id .  a t  §9.23(a). 

61. The author conducted interviews i n  New York City during June and 
Ju ly  1983. 
ind iv idua l ly  i d e n t i f i e d  i n  this article. 

- 
Id. a t  §9.21(c). 

- 

Interviewees were promised anonymity and are t h u s  not 

62. - See N.Y.  Mental Hyg. Law §9.17 (1978). 

63. - See Paradies v. Benedictine Hospital , 77 A.D. 2d 757, 758, 431 
N.Y.S. 2d 175 (1980) (hospi ta l  n o t  l i a b l e  f o r  informal patient's 
su i c ide  because patient had r i g h t  t o  leave hospital and hospital  
coul d no t  i nvo lun ta r i ly  commit him) .  

64. - See supra notes 35-37 and accompanying text. 

65. N.Y.  Mental Hyg. Law §9.27(d) (1978). 

66. - See supra note 16  and accompanying text. 

67. N.Y. Mental Hyg. Law § 9 . 3 1 ( ~ ) ( 1 9  1. - 
68. - Id. a t  §1.03(29). 

69. - Id. a t  §1.03(31). 

70. - Id. a t  §9.31(c). 

71. See Miller & Fiddleman, Outpatient Commitment: Treatment i n  the 
Least Restrictive Environment, 35 Hospital and Community Psychiatry 
141 (151841. 
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72. 

73. 

74. 

75. 

76. 

77. 

78. 

79. 

80. 

81 . 

2 82. 

a 

; 
a 

Va. Code §37.1-67.3 (Rep1 . Vol. 1976~ & Cum. Supp. 1983). - See a1 so 
A r i t .  Rev. Stat. Ann. §36-540A (19 
3, 4, & 5 (West Cum. Supp. 1983-19m). 

1; Wis. Stat. Ann. § 5 1 . 2 0 ( m a )  

N.Y. Admin. Code tit. 14  536.1 (1982). 
notes 1-2. 

- See supra t e x t  accompanying 

N.Y. Mental Hyg. Law §29.15(a) (19 - ). 
- Id. a t  §29.15(b). 
services plan. - Id. a t  §29.15(f). 

- Id. a t  §29.15(e). 

See id .  a t  529.15(f). 

See supra notes 17-30 and accompanying t e x t .  

The release must be i n  accordance w i t h  a w r i t t e n  

-- 
-- 
See K ies l  er, Mental Hospi ta l  s and A1 t e r n a t i v e  Care : 
N o n i n s t i t u t i o n a l  i z a t i o n  as Potent ia l  Publ ic  Pol i c v .  37 Am. 

syc hol  ogi  s ; M.S. Goldstein, The"Socio1ogy o f  
;ental Heal:h3% : ~ ~ n ~ ~ ~ ~ :  Ann. Rev. o f  Soc.381  ( 1 9 / Y ) *  9 .  t 
eoffman, Asylums: Essays on the Social  S i tua t i ons  o f  Mental 
Pat ients  and Other Inmates ( 1  961 1. 

- See N.Y. Mental Hyg. Law 541.36 (19 - 1. 

Single room occupancy h o t e l s  and apartments t h a t  were once converted 
i n t o  community r e s i d e n t i a l  f a c i l i t i e s  are now being converted i n t o  
condominiums and cooperatives, thereby reducing the number o f  
ava i l ab le  u n i t s  and d r i v i n g  up t h e i r  costs. 

For example, t he  federa l  government spends over 70 percent o f  i t s  
mental hea l th  funds on hosp i ta l i za t i on .  K ies ler ,  supra note 79, a t  
1323. See a l so  Joanne S. v. Carey, No. 88 (N.Y. C t .  App. Mar. 27, 
1984) ( m e 7 7 3  P la in t i f f s -Appe l l an ts ) ,  a t  4: 

There i s  a l so  evidence t h a t  the s t a t e  i s  n o t  even 
us ing a l l  o f  the money c u r r e n t l y  appropr iated f o r  t h e  
development o f  community residences. See ''In r e  Dr. 
Steven E. Katz, Nominated as Commiss ioE  o f  t he  State 
O f f i c e  o f  Mental Health," Hearings Before the  New 
York State Committee on Mental Hygiene and Addic t ion 
Control ( J u l y  29, 19831, a t  8 (remarks o f  Senator 
Joseph G. Montalto); Id. a t  50 (remarks o f  D r .  B e r t  
Pepper, Chairman o f  t h e e w  York State Conference o f  
Local Mental Hygiene Di rectors) ;  Id. a t  120-21 
( remarks o f  Chairman Frank P a d a v a K  

83. The delay r e s u l t s  from the t ime requi red t o  process a "Request f o r  
Resident ia l  Placement" (Form 41 8 )  through the Department o f  Social 
Services. Each placement des is ion made by the  Department o f  Social 
Services i s  based on a Form 418, n o t  on a c l i n i c a l  examination o f  t he  
p a t i  en t. 



84. The Local and Unified Services Law, N.Y. Mental Hyg. Law, Article 41 
) , requi res extensive p l  anni ng of community residenti a1 and (1 9 

t r e h e n t  services b u t  never ac tua l ly  reauires creation of the 
services themselves. - See, e.g. , - id.- a t  $ 4 . 2 1 .  
matchinq funds  f o r  construction costs and other capi ta l  expenditur s 

Furthermore, State 

(see id: a t  $41.03.09 1 connected w i t h  creating these services must 
aX5oFEed by the legislature a f t e r  the commissioner o f  mental hea 
has requested and the governor has recommended the appropriations. 
See i d .  a t  §41.27. -- 

be 
t h  
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PREPETITION SCREENING AND OUTPATIENT TREATMENT: 
APPLICATIONS OF THE LEAST RESTRICTIVE ALTERNATIVE 

DOCTRINE IN INVOLUNTARY CIVIL COMMITMENT PROCEEDINGS 

INTRODUCTION 

1 Arizona's Mental Health Services Act and 

Law contain the s t a t e ' s  statutory provisions 

and other mental health services for  mentally 

2 
Devel opmental D i  sabi 1 i ty 

for  court-ordered treatment 

d i  sordered i ndi v i  dual s. 
9 

I' 3 Fol 1 owi ng a national trend toward "dei nsti tut ional  i za t i  on, 

"normal i ~ a t i o n , " ~  and community-based treatment and care for  mentally 

d is turbed  ind iv idua l s ,  Arizona's mental health law, including the most 

recent revision of the Mental Health Services ActY5 re f l ec t  a leg is la t ive  

intent  t o  apply the least restrictive a1 ternative doctrine, a1 though no 

such intent is  expl ic i t ly  art iculated.  

1. 

2. 

3. 

4. 

5. 

Ariz. Rev. S t a t .  Ann., Title 36, Ch. 5 (19 - 1. 

Ariz. Rev. Stat .  Ann., Title 36, Ch. 5.1 (19 - 1. 

Basically, deinstitutional izat ion means putting patients i n  
treatment and care settings other than hospitals. 
grew o u t  of the geneal publ ic  and professional movement away 
from the ins t i tu t iona l iza t ion  of the mentally disabled. As a 
result of this t r end ,  the average daily number o f  persons 
subject t o  commitment i n  public hospitals declined from over 
one-half million i n  1955 t o  about 138,000 i n  1983; see 
Eisenbery, Psychiatric Intervention, 229 Sci. Am. 1n 118 
(1973). 

The concept 

This concept, stemming from concern over the inhuman and 
emotionally c r i p p l i n g  treatment of mentally retarded persons, 
requires tha t  every human being should be treated w i t h  dignity 
and as  "normally" as possibly, respecting ind iv idua l  needs and 
potentials. See U.S. President's Corn. on Mental Retardation, 
Changing P a t t K s  i n  Residential Services for  the Mentally 
Retarded (1 969 ); Roos, Normalization, De-humanization and 
Conditioning: Conflict or Harmony? 8 Mental Retardation 12 
(1970). 

S.B. 1312, 36th Leg. 2d Reg. Sess., 1983 (effect ive July 1, 
1983) 
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Adherence t o  the least restrictive a1 ternative doctrine i n  the mental 

health area means t h a t  treatment and care are no more harsh, hazardous, 

intrusive, or r e s t r i c t ive  t h a n  necessary t o  achieve legit imate therapeutic 

aims and t o  pro tec t -pa t ien ts  or others from physical harm.’ The doctrine 

i s  central t o  nine provisions fo r  involuntary civil  commitment i n  Arizona’s 

mental health law: ( 1 )  a state-wide plan fo r  community residential 

treatment for  chronically mentally i l l  persons;8 (2 )  placement of gravely 

disabled and developmentally disabled persons ;’ (3) the procedures for  

f i l  ing a pe t i t ion  f o r  court-ordered mental health treatment;’ 

court-ordered mental heal t h  eval uat ion ;’ 
duties and responsibilities of counsel i n  involuntary civil  commitment 

proceedings ;’ 
and care;4 ( 8 )  mental health screening and evaluation before the 

(4) 

(5 ) patients’ ri g h t s  ;12 (6 

( 7  the review of and re1 ease from court-ordered treatment 

7. - 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

S e e  Suggested S ta tu te  on C iv i l  Commitment, 2 Mental Disabili ty 
LawReporter 12/ ,  129 ( I Y / / )  . 
legislative and judicial  development see, P.B. Hoffman L. L. 
Foust ,  Least Restrictive Treatment o f T e  Mentally I11 : A Doctrine 
i n  Search o t  Its senses, 14 s and Diego L. Rev. 110- , =  B 
McGraw and I. Keilitz, The Least Restrictive Alternative Doctrine 
i n  Los Angeles County C’ivil Commitment, b Wh i t t i e r  L. Rev. 35 
TTsscs 1 ;  I. Kei 1 i tz ,  Least Restrictive jreatment o f  Involuntary 
Patients: Translating Concepts Into Practice § I I I ,  Milwaukee 
Report, t h i s  volume; B. McGraw, R. Van Duizend, I. Keilitz, D. 
Farthing-Capowich, Least Restrictive A1 ternatives In Involuntary 
C i v i l  Commitment, Perspective on Mental Disabili ty and the Law, 
Occasional Paper number 7, In s t i t u t e  on Mental Disabili ty and the 
Law, National Center f o r  State  Courts, (1983). 

kor a review of the doctrine’s 

Ariz. Rev. Stat .  Ann. § 36-550 ( 1 9  - 1. 

- Id. §I 36-547, 36-560-4. 

Id. S 36-533.A. 

- Id. IS 36-522.A., 36-526-A. 

- Id. §§ 36-507, 512-5l4, 551.01. 

- 

Id. § 36-537.8. - 
Id. 55 36-541.01, 543.A. , D. , and E. - 
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f i l i n g  o f  a pe t i t ion ; I5  and ( 9 )  court options fo r  ordering outpatient 
16 treatment and care. 

A1 1 s t a t e s  except A1 abama, Mississippi , and Oregon have enacted 

s ta tu tes  which i n  some form require tha t  mental health treatment be 

administered i n  the manner or  se t t ing  which i s  l e a s t  r e s t r i c t ive  of 

personal 1 iberty. As Shah has observed, however: 17 

I t  i s  one t h i n g  t o  l eg i s l a t e  or jud ic ia l ly  mandate legal and other 
policy changes; i t  i s  quite another matter t o  secure their actual 
imp1 ementation.. . . 
(viz. ,  the "law on the books'') cer ta inly are,  these accomplishments 
m z  not be onfused w i t h  the end result (viz., - the "law and 

Thus, as  important as  reforms and 1 egal pol i c ies  

practice").  lfi 

One d i f f i cu l ty ,  of course, l i e s  i n  the f a c t  t ha t  the meaning of any 

concept can never be "fully reduced t o  a s e t  of concrete operations and 

operational terms. Another d i f f i cu l ty  i n  t ranslat ing legal and social 

concepts into r ea l i t y  i s  the lack of adequate resources, the bar r ie rs  of 

very formidable s t a t e  and federal bureauracies, the sheer s i ze  and 

complexity of the cooperative e f f o r t  required. 20 

15. 

16. 

17. 

18. 

19. 

20. 

- Id. I§ 36-501.23, 520.E-F, 520.1, and 521. 

- Id. §I 36-540 and 541. 

Lyon, Levine & Zusman, Pat ient ' s  Bill of Rights :  
S ta te  Statutes ,  6 Mental Disabili ty Law Rep. 1 /a, 181 -83 (198 2). 
In 1977, thirty-five jur i sd ic t ions  either expl ic i t ly  o r  implicit ly 
acknowledged the l e a s t  r e s t r i c t ive  a1 ternat ive doctrine i n  
s ta tute .  Hoffman & Foust, supra note 7, a t  1115. 

Shah, Legal and Mental Health System Interactions: Major 
Developments and Research Needs, 4 I n t ' l  J . o f  L. & Psychiatry 
T19, 255 ( T Y I 3 1 ) .  

A Survey o f  

R. Roesch & S. L. Golding, Competency to  Stand Tr ia l ,  1 2  (1980). 

See e.g., Halderman v. Pennhurst S ta te  School and Hospital , 467 F. 
Supp. 1504 (E.  D. Pa. 1983) (Parents objected to  movement of their 
12 year-old son from Pennhurst t o  less r e s t r i c t ive  community 
placement 1 ; Hal derman v. Pennhurst State  School and Hospital , 566 
F. Supp. 185 (E.D. Pa. 1983) (Contractual dispute between the 
s t a t e  and a community-based service t h a t  threatened t o  close 
community home and return resident t o  hospital 1. 
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This A r t i c l e  describes one j u r i s d i c t i o n ' s  mental heal th-law community's 

( i  .e. ,  judges, attorneys, mental hea l th  professional  s, law enforcement 

personnel, and soc ia l  serv ice prov iders)  attempts t o  apply the s t a t u t o r i l y  

prescr ibed 1 east  r e s t r i c t i v e  a1 t e r n a t i  ve doc t r i ne  t o  the  various procedures 

and pract ices o f  the invo luntary  c i v i l  commitment process. 

study o f  the i nvo lun ta ry  c i v i l  commitment system i n  Tucson, Arizona 

conducted i n  June 1983 as p a r t  o f  the Least R e s t r i c t i v e  A l t e r n a t i v e  

Pro jectye '  conducted by the I n s t i t u t e  on Mental D i s a b i l i t y  and the Law o f  

t he  National Center f o r  State Courts and made poss ib le  by grants from the  

United States Department o f  Heal th and Human Services and the V i c t o r  E. 

Speas Foundation o f  Kansas City, Misouri . 
overview o f  the i nvo lun ta ry  c i v i l  commitment process i n  Tucson t o  provide a 

framework f o r  discussion. 

the a p p l i c a t i o n  o f  the l e a s t  r e s t r i c t i v e  a1 t e r n a t i v e  doc t r i ne  t o  the 

i nvo lun ta ry  c i v i l  commitment process i n  Tucson. 

a r e l a t i v e l y  b r i e f  d iscussion o f  the f i r s t  seven p rov i s ions  o f  Ar izona's 

mental hea l th  law ( o u t l i n e d  above) which express o r  imply the  a p p l i c a t i o n  of 

the l e a s t  r e s t r i c t i v e  a1 t e r n a t i v e  doctr ine.  The next two sect ions describe 

It i s  based on a 

The A r t i c l e  begins w i t h  a b r i e f  

Three sect ions f o l l o w i n g  the overview describe 

The f i r s t  sect ion provides 

21 . The p r o j e c t  had three phases. 
review and analys is  f o r  the use o f  the l e a s t  r e s t r i c t i v e  
a l t e r n a t i v e  doc t r i ne  i n  the mental hea l th  s ta tu tes  o f  seven 
states, as we l l  as a review o f  selected s t a t e  and federal  c o u r t  
r u l  i ngs  and re1 evant professional  1 i terature.  
The second phase consisted o f  t he  s i t e  s p e c i f i c  f i e l d  research 
which, combined wi th  phase one, i s  r e f l e c t e d  i n  §I11 o f  t h i s  
volume. I n  the  var ious regions, i n te rv iews  wi th  hundreds o f  
judges, cou r t  personnel, at torneys and mental h e a l t h  profess ionals  
were used t o  gather information. 
observations o f  invo luntary  c i v i l  commitment hearings and other  
comni tmen t proceedi ngs. 
The t h i r d  phase, which i s  e s s e n t i a l l y  t he  compi lat ion o f  t h i s  
volume, i n teg ra tes  the  f i e l d  research r e s u l t s  o f  the second phase 
wi th  informat ion gathered f r o m  the f i r s t  phase. The model f o r  the 
j u s t  and p r a c t i c a l  a p p l i c a t i o n  o f  t he  l e a s t  r e s t r i c t i v e  
a l t e r n a t i v e  doc t r i ne  i n  invo luntary  c i v i l  commitment, described i n  
t h i s  volume, completes the p ro jec t .  

The f i r s t  phase consisted o f  a 

The second phase a l s o  included 
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i n  much greater d e t a i l  what are perhaps the more s i g n i f i c a n t  prov is ions f o r  

the app l i ca t i on  o f  the doct r ine i n  Arizona's mental hea l th  law: the 

prov is ions f o r  mental heal th  screening and evaluat ion before the f i l i n g  o f  

a formal p e t i t i o n  and the prov is ions f o r  ou tpa t i en t  treatment and care. 

OVERVIEW OF THE INVOLUNTARY CIVIL COMMITMENT PROCESS 

I n  Arizona, a respondentz9 can be i n v o l u n t a r i l y  detained f o r  mental 

heal th  evaluat ion and treatment i f  he o r  she i s ,  as a r e s u l t  of mental 

disorder,30 a danger t o  self3'  o r  others,32 o r  i s  gravely 

disabled.33 Figures 1-3 represent a schematic summary o f  the s ta tu to ry  

p rov i  s i  ons f o r  i nvol untary c i  v i  1 commitment i n  Arizona. 34 

I n  non-emergency cases (see Figure 1 ), the invo luntary  c i v i l  commitment 

process may be i n i t i a t e d  by an app l i ca t i on  from any responsible person fo r  

a court-ordered mental hea l th  evaluat ion o f  a respondent who i s  u n w i l l i n g  

o r  unable t o  undergo voluntary e ~ a l u a t i o n . ~ ~  The app l i ca t i on  i s  f i l e d  

29. 

30. 

31 

32. 

33. 

34. 

35. 

The term "respondent" r e f e r s  t o  any i n d i v i d u a l  who i s  the subject  
o f  i nvol untary c i  v i  1 commitment proceedi ngs, i ncl  ud i  ng those 1 ess 
formal i z e d  proceedings t h a t  occur before cou r t  in tervent ion.  

Ar iz.  Rev. Ann. §36-501.17 (1 9x1~). 

- Id. S36-501.4. 

Id.  S36-501.3. 

- Id. $36-501 .11. 

- 

The summary provided i n  Figures 1-3 and accompanying t e x t  
describes the mechanics o f  the commitment process accordi ng t o  
Arizona s tatutes as i n t e r p r e t e d  by i n d i v i d u a l s  involved w i t h  the 
process i n  Tucson. 
i n t e r p r e t a t i o n s  may d i f f e r .  

Ar iz.  Rev. Stat. Ann. §36-520.A.-C (19xx). 

Descr ipt ions based on case law o r  o ther  
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w i t h  a screening agency, a community mental health agency, t h a t  may a s s i s t  

the applicant i n  preparation of the application. 36 W i t h i n  forty-eight 

hours, the screening agency must complete a p r e p e t i t i o n  screening including 

a review and investigation of the fac ts  alleged i n  the application and, i f  

possible, an interview w i t h  the respondent. 37 Prepeti t ion  screening 

results i n  one of several consequences: ( a )  the appl icat ion i s  not acted 

upon by the screening agency because i t  has determined t h a t  the respondent 

does not need mental health evaluation;38 ( b )  the respondent i s  persuaded 

t o  receive mental health evaluation on a voluntary basis;39 ( c )  the 

screening agency seeks hospital ization of the respondent on an emergency 

basis i f  i t  has reasonable cause t o  believe t h a t  the respondent is  l ike ly  

t o  harm himself or herself or others i f  immediate action i s  n o t  taken;40 

or,  ( d )  i f  the screening agency determines t h a t  the respondent meets 

commitment cr i ter ia ,  i t  f i l e s  a p e t i t i o n  requesting t h a t  the court issue an 

order for  mental hea l th  evaluation of the r e~ponden t .~ ’  

In Tucson, the grea t  majority of the respondents who undergo 

prepeti t ion  screening are counseled and subsequently diverted from 

involuntary evaluation t o  less r e s t r i c t ive  set t ings (e.g., voluntary 

inpatient or outpat ient  treatment or ha1 f-way house placement). 42 

Id. $36-520. D. - 36. 

37. Id. §36-501.23; see a1 so §36-521. - -- 
Id. §36-520. I .  ; see a1 so §36-521 .C. 

Id. §36-501.23; see a l so  §36-522. 

- -- 38. 

- -- 39. 

40. - Id. §36-521 .D. 

Id.; see §36-523. 

- See supra notes - and accompanying text. 

- -  41. 

42. 
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However, i f  the  screening agency determines t h a t  i nvo lun ta ry  mental heal th  

evaluat ion o f  the respondent i s  warranted, it p e t i t i o n s  the c o u r t  t o  order 

the respondent t o  submit t o  a professional  mu1 t i d i s c i p l  i na ry  evaluat ion by 

two l icensed physicians and two other  i n d i v i d u a l s  "one o f  whom, i f  

avai lab le,  s h a l l  be a psychologist  and i n  any event a soc ia l  worker 

f a m i l i a r  w i t h  mental hea l th  services which may be a v a i l a b l e  [as] placement 

a1 te rna t i ves  appropr iate f o r  treatment. ,143 

Upon the  advice o f  the screening agency,44 the c o u r t  may order the 

respondent t o  submit t o  a mental hea l th  evaluat ion a t  a designated t ime and 

place e i t h e r  on an i n p a t i e n t  o r  ou tpa t i en t  basis.45 I f  the respondent 

does n o t  o r  cannot comply, t he  c o u r t  may order t h a t  t he  respondent be taken 

i n t o  custody by a peace o f f i c e r  and transported t o  a mental hea l th  agency 

p rov id ing  i n - p a t i e n t  court-ordered evaluations. 46 I n  Tucson, 

court-ordered evaluat ions are almost always conducted on an i n p a t i e n t  basis 

i n  several mental hea l th  f a c i l  i t i e s  designated t o  perform these 

evaluations. 47 

The m a j o r i t y  o f  the respondents i n  Tucson who make contact  w i t h  a 

p repe t i  t i o n  screening agency i n  non-emergency cases are d i v e r t e d  from 

invo lun ta ry  hosp i ta l i za t i on .  

forced t o  undergo court-ordered evaluat ion c o n s t i t u t e  emergency cases. 

I n  these cases (see F igure 2), no p r e p e t i t i o n  screening i s  performed and a 

Consequently, f o u r  o u t  o f  f i v e  respondents 
48 

43. Ariz. Rev. Stat. Ann. 536-501.8 (19xx). 

Id. $36-523. B. - 44. 

Id.  536-529.A. - 45. 

Id.; see a lso §36-530.D. 

See supra notes and - accompanying tex t .  

- -- 46. 

47. -- 
48. - See supra notes and - accompanying text .  
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respondent may be i n v o l u n t a r i l y  hosp i ta l i zed  wi thout  p r i o r  c o u r t  approval 

upon w r i t t e n  app l i ca t i on  f o r  emergency admission by ''a person w i t h  

knowledge o f  the f a c t s  r e q u i r i n g  emergency a d m i s ~ i o n . " ~ ~  I n  Tucson, 

emergency admi ssions are i n i t i a t e d  by several mechanisms : 

of a respondent t o  a mental hea l th  f a c i l i t y ,  usua l l y  accompanied by 

r e l a t i v e s ,  f r iends, o r  peace  officer^;^' (b)  i f  the  respondent i s  no t  

already present a t  the evaluat ion agency, te lephonic a p p l i c a t i o n  t o  an 

emergency f a c i l i t y  by, o r  i n  the  presence of ,  a peace of f icer;51 and ( c )  

conversion o f  a voluntary p a t i e n t  t o  i nvo lun ta ry  emergency admission s tatus 

i n  cases where the p a t i e n t  seeks t o  leave the hosp i ta l  against  t he  advice 

o f  hosp i ta l  s ta f f . 52  Based upon review o f  the w r i t t e n  o r  te lephonic 

appl icat ion,  and upon presentat ion o f  the respondent f o r  emergency 

admission, if the admi t t ing o f f i c e r  o f  the mental hea l th  f a c i l i t y  

determines by h i s  o r  her examination t h a t  the respondent meets s t a t u t o r y  

commitment c r i t e r i a  and should be h o s p i t a l i z e d  against  h i s  o r  her  w i l l  o r  

an emergency basis, the mental hea l th  agency de ta in ing  the person must f i l e  

a p e t i t i o n  f o r  a court-ordered evaluat ion by the next day. 53 A t  t h i s  

p o i n t  i n  the  proceedings, the emergency commitment procedures, which 

(a )  presentat ion 

49. Ariz.  Rev. Stat. Ann. $36-524.B. (19xx). 

50. See id .  §§36-524, 36-525. These respondents, r e f e r r e d  t o  as 
"walk-ins, 'I c o n s t i t u t e  an estimated f o r t y  percent o f  the 
respondents who receive court-ordered eval uat ion;  - see supra 
notes - and accompanying tex t .  

precede emergency admission, c o n s t i t u t e  approximately twenty 
and 

accompanying tex t .  

51. - Id. §36-524.D.-C. Respondents f o r  whom telephonic app l i ca t i ons  

percent o f  the respondents i n  Tucson; - see supra note - 

52. These cases represent another twenty percent o f  the respondents i n  
Tucson; - see supra note - and accompanying tex t .  

I '  

53. Ar iz.  Rev. Stat. Ann. §§36-526, 36-527 (19xx).  
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account f o r  approximately eighty percent of the respondents i n  Tucson, 

merge w i t h  nonemergency procedures for involuntary civil commitment. 

A respondent receiving inpatient ewaluation (see Figure 3) must be 

released from the hospital w i t h i n  three days of involuntary admission 

unless the hospital f i l e s  a petition w i t h  the court for further involuntary 

treatment and care, or the respondent chooses t o  become a voluntary 

patient.54 W i t h i n  six days af ter  the petition for court ordered 

treatment is f i led,  an adversarial hearing on the petition must be held. 

In this hearing the respondent i s  accorded the customary legal safeguards 

i n  civil commitment proceedings, including representation by counsel. 55 

In Tucson, hearings are held i n  the mental health f ac i l i t i e s  where the 

respondent has been detained pending the judicial hearing. Al though  

respondents are almost never released from inpatient hospitalization 

pending the hearing on the petition for court-ordered treatment, most 

respondents are discharged from the hospital o r  elect  t o  become voluntary 

patients prior t o  a judicial hearing.56 Due t o  o u t r i g h t  discharges of 

respondents o r  conversions t o  voluntary patient status w i t h i n  six days of 

inpatient admission, only three or four ou t  o f  ten respondents i n  Tucson 

for  whom court-ewal uations have been conducted receive judicial hearings of 

thei r commitment. 57 

I f  i n  cases proceeding t o  a judicial hearing, the court f i n d s  clear and 

convincing evidence that the respondent poses a danger t o  himself or 

herself o r  others as a result of mental disorder, or i s  gravely disabled 

54. - Id. $36431. 

55. 

56. 

-- See id.  §§36-533 through 36-539. 

See id .  §36-534. -- 
57. See supra notes - and accompanying text. -- 
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and i n  need of treatment, and will n o t  o r  cannot voluntarily submit  to  

treatment, the court  may order inpat ient  treatment, ou tpa t ien t  treatment, 

or a program of combined inpat ient  and outpatient treatment no t  t o  exceed 

one year.58 The maximum period w h i c h  the Court may order involuntary 

treatment is  subject t o  several durational limits: ninety days for 

respondents found t o  be a danger t o  themselves, 180 days fo r  respondents 

dangerous t o  others, and one year for  respondents who are determined t o  be 

gravely d i  sabl ed. 59 A1 so, whenever possible, a respondent "shall undergo 

treatment for  a t  least twenty-five days i n  a local mental health treatment 

agency geographically convenient . . . before being hospitalized i n  the 

state hospital .  'I6' In any event, the court i s  required t o  ''consider a l l  

avail able and appropriate a1 ternatives for  treatment and care'' i nc lud ing  

outpa t ien t  treatment. 61 

Once a respondent has been committed t o  involuntary inpatient care and 

treatment, he or she may be released by several mechanisms: 

from the inpatient mental health f a c i l i t y  prior t o  the expiration of the 

treatment period ordered by the court i f  the mental condi t ion  of the 

respondent improves t o  such a degree t h a t  he or she, i n  the opin ion  o f  the 

medical director of the f a c i l i t y ,  no longer meets statutory commitment 

c r i te r ia ;62  (2 )  conditional outpatient treatment;63 (3) conversion t o  

(1 )  discharge 

58. Ariz. Rev. Stat. Ann. §36-540 (19xx), 

59. - Id. $36-540.E. 

60. - Id. §36-541. 

61. - Id. §36-540.8. 

Id. §36-541.01 ; see a1 so §36-543. - -- 62. 

63. - Id.  $36 -540.01 . 
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vol untary hospital admi ssi on s ta tus  ; 64 and ( 4 )  re1 ease once the 

s t a tu to r i ly  prescribed durational 1 imi ts of court-ordered treatment have 

been reached? There i s  an exception i n  cases of grave d isab i l i ty ;  i n  

such cases a respondent may be hospitalized fo r  more than one year 

following a mandatory annual mental health examination and review, and a 

judicial  hearing i f  one i s  requested.66 In addition, a respondent m a y  

apply for  a writ o f  habeas corpus a t  any time, o r  request release and a 

judicial  review a t  l e a s t  once every s ixty days a f t e r  the f i r s t  s ixty days 

of court-ordered t ~ a t m e n t . ~ ’  In practice,  few respondents i n  TUCSOR are  

involuntarily hospitalized up t o  the s t a tu to r i ly  prescribed durational 

1 imi ts. Judicial reviews of continued court-ordered treatment are rare  and 

most respondents are  discharged o r  become voluntary pat ients  pr ior  t o  the 

expi ration of the peri od o f  court-ordered treatment. 68 

POLICIES, PROCEDURES AND PATIENTS’ RIGHTS 

The l eg i s l a t ive  applications of the l e a s t  r e s t r i c t ive  a1 ternative 

doctrine varied considerably among the mental health s t a tu t e s  of the seven 

s t a t e s  s tud ied  a s  par t  of the l e a s t  r e s t r i c t ive  a l te rna t ive  project (i.e., 

Arizona, California, I l l i no i s ,  Missouri , New York, Virginia, and 

Wisconsin). While a l l  seven s t a t e s  acknowledged the l e a s t  r e s t r i c t ive  

a1 ternat ive doctrine somewhere i n  t h e i r  s ta tu tes ,  they varied considerably 

64. - Id. §§36-542, 543. 

66. - Id. §36-543. 

67. Id. §36-546. - 
and accompanying text. - 68. S e e  supra notes - 
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69 i n  the number, types, and specificity of expression of the doctrine. 

For example, only Missouri actually defines ' 'least restrictive 

e n ~ i r o n m e n t , " ~ ~  while six o u t  of the seven states provide some statutory 

expression of the doctrines relevance t o  patients' rights. 71 Among the 

seven states,  the fol lowing general categories of statutory expressions of 

the least  restrictive a1 ternative doctrine i n  provisions for  involuntary 

civil commitment are represented: legislative intent, definition of the 

least  restrictive a1 ternative, community treatment system, commitment 

c r i te r ia ,  preliminary mental health screening, release pending judicial 

hearing, admission status and procedures, court orders, duties of counsel, 

patients' rights, court-ordered medical treatment, mental health treatment, 

intrusive treatment, conditional release, case management, periodic review, 

discharge, funding,  developmental disability services, and senior citizen 

services, 71 a 

A n  important application of the least  restrictive a1 ternative doctrine 

i n  Arizona's mental health law, a t  the level of policy i f  n o t  practice, i s  

the provision for  a "community residential treatment system." Article 10 

of the Mental Health Services Act charges the director of Arizona's 

Department of Health Services t o  establish a state-wide plan for community 

residential treatment for  chronically mentally i l l  persons. The plan would 

provide a wide range of services i n  the least  restrictive setting as 

69. 

70. 

71. Supra note 69. 

71a. McGraw 
Farthing-Capowich, supra note 7; Appendix. 

See, McGraw and Keilitz, su ra note 7; McGraw, Wan Duizend, 
#eili t z  & Farthing-Capowifiupra note 7; Appendix. 

See Mo. Rev. Stat. § 630.005.1 (19 - - 

Keilitz, supra note 7; McGraw Van Duizend, Keilitz & 
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a1 ternatives t o  ins t i tu t iona l iza t ion .  Fac i l i t i e s  for  residential  or  day 

treatment must be relat ively smalll, preferably w i t h  f i f t een  or fewer beds, 

and "designed t o  provide a home1 ike environment w i t h o u t  sacr i f ic ing safety 

o r  care. ' I 7 *  Four types of programs are t o  be included i n  the community 

residential treatment system: (1  ) a short-term crisis residential  program 

as  an "alternative t o  hospi ta l iza t ion  f o r  persons i n  an acute episode or 

situational crisis requi ri ng temporary removal from the home for 

one-fourteen days"; ( 2 )  a semi -supervised, structured group 1 i v i n g  program; 

(3) a "socialization" or daycare program; and (4)  a residential treatment 

program t h a t  provides a "full  day treatment program fo r  persons who may 

require intensive support fo r  the maximum of two years. Chroni call  y 

mentally i l l  persons are eligible for  services i n  these programs regardless 

of whether they voluntarily seek the services, a court-appoi nted guardian 

requests, the superintendent of the Arizona S ta te  Hospital recommends, o r  a 

court  orders t h a t  they receive the services. 74 

The l eas t  r e s t r i c t ive  a l te rna t ive  doctrine is  c lear ly  applied i n  the 

s ta tutory provisions of the legal rights accorded patients i n  Arizona 

mental health faci 1 i ties. Bo th  mental l y  i 11 and devel opmental l y  disabled 

persons undergoing evaluation o r  treatment have rights including, b u t  not 

limited t o ,  the r i g h t  t o  wear their own clothing,75 t o  use their own 

personal possessions, 76 t o  refuse a1 1 b u t  court-ordered treatment 

~~ ~~ 

72. 

73. 

74. Id. 36-550.06. 

Ariz. Rev. S t a t .  Ann. 5 36-550.05.A (19 - ). 
Id. $36-550.05. - 

Id. 36-507.5. 75. 

76. Id. 36-507.5. 
- 
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77 unless a medical emergency ex i s t s ,  t o  be f ree  from seclusjon, 

mechanical, o r  pharmacological r e s t r a in t  except i n  an emergency,78 and 

the r i g h t  t o  be visited by any person, subject t o  reasonable 

 limitation^.^' Any violation of these rights gives the patient a cause 

for  legal act ion for  treble damages or $1,000, whichever i s  greater. 

The least  restrictive a1 ternative doctrine is  also specif ical ly  applied 

80 

i n  the provis ion of rights of developmentally disabled persons i n  Arizona 

i n  so f a r  as  "[elvery developmentally disabled person who i s  provided 

residential care by the state shall have the r ight  t o  live i n  [the] least 

restrictive a1 ternative, as determined a f t e r  an i n i t i a l  placement 

evaluation has been conducted fo r  such persons. 'I8' Further, each 

developmentally disabled person has the r i g h t  t o  a humane and clean 

physical environment, t o  communication and visits, and t o  personal 

property.82 These rights are i n  a d d i t i o n  t o  a l l  other rights enjoyed 

under federal and state law. 83 

Arizona's mental health law provides fo r  the app l i ca t ion  of the least  

restrictive a1 ternative doctrine t o  involuntary civi l  commitment 

proceedings i n  a number of procedural matters. A pe t i t i on  for  

court-ordered treatment must ( a )  allege tha t  a person is  i n  need of 

treatment because he or she is a danger t o  se l f  or others or is  gravely 

Id. 36-512. 

Id. 36-513. 

Id. 36-514. 

Id. 36-51 6. 

- 77. 

- 78.  

- 79.  

80. - 
81. - Id. 36-551.01 .C. 

Id. 36-551.01 .Q. 

Id. 36-551.01 .A. 

- 82. 

83. - 
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disabled as a result of mental disorder, ( b )  identify the treatment 

alternatives which are appropriate or available, and ( c )  allege that the 

person i s  unwi l l ing  t o  accept or incapable of accepting treatment 

~ o l u n t a r i l y . ~ ~  The application of the least  restrictive a1 ternative 

doctrine i s  clearly implied i n  requirments of subsection ( b )  and (c ) .  

A respondent i n  Arizona, who is  the subject of a petition fo r  

court-ordered mental health evaluation, may voluntarily submit  t o  such an 

evaluation either on an inpatient or outpatient basi s.85 A respondent 

presented f o r  emergency admission may be immediately hospital ized for 

pre-petition screening i f  "the person is 1 ikely w i t h o u t  immediate 

hospitalization t o  suffer serious physical harm or  serious i l lness  or t o  

i n f l i c t  serious physical harm on another person. If the person i s  

hospitalized for  pre-petition screening, "the medical director may notify 

the screening agency and seek i t s  assistance or guidance i n  developing 

a1 ternati ves t o  i nvol untary conf i nement and i n  counsel i ng the person and 

h i s  family. ,187 

Arizona's mental health law explicitly applies the leas t  restrictive 

a1 ternative doctrine i n  the duties prescribed for respondents' counsel i n  

proceedings for court-ordered treatment. A t  least  seventy-two hours before 

the court conducts the hearing on a pe t i t i on  f o r  court-ordered treatment, 

the medical director o f  the agency which conducted a court-ordered mental 

health evaluation, must make available t o  the respondent's counsel 'la l i s t  

of alternatives t o  court-ordered treatment which are used i n  similar 

84. - Id. 36-533 .A. 

Id. 36-522.A. 

Id. 36-526.A. 
- a5. 

- 86. 

87. Id. - 
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cases w i t h  an explanation of why they are not appropriate or 

avai 1 ab1 e. A t  l e a s t  twenty-four hours before the judicial  hearing, 

the attorney must review the l i s t  and investigate the possibilities of 

a1 ternatives t o  court-ordered treatment. 89 Failure t o  ful f i l l  these 
90 duties may be punished as contempt of court. 

A signif icant  area i n  w h i c h  the least  restrictive a1 ternative doctrine 

is  evident is  the placement of developmentally disabled persons and gravely 

d isab led  persons. No person may be admitted or  assigned t o  a developmental 

d i sab i l i ty  f a c i l i t y ,  program, or service unless he or she has received a 

placement e ~ a l u a t i o n . ' ~  T h i s  evaluation should determine w h i c h  program 

is appropriate for  the devel opmental l y  d isab led  person. 

assigning a person t o  a particular service are: 

interest, the person's particular desires, and the a b i l i t y  t o  provide the 

person w i t h  ( a )  a ''maximum opportunity t o  develop his or her maximum 

potential  , I '  ( b )  a "minimally structured residential program environment," 

and ( c )  'la safe,  secure, and dependable residential program 

envi ronment. 'Ig3 A developmentally disabled person may no t  be subject t o  

guardianship or conservatorship except t o  the extent necessitated by his or 

her mental, physical, o r  adapt ive  1 imitations. 94 The guardianship or 

The standards for  

the person's best 

88 - Id. 36-537.A. 

Id. 36-537.8. 
7 

89. 

90. - Id. 0 36-537.8.4. 

91. 

92. 

93. - Id. § 36-560.H. 

Id. § 36-564.D. 94. 

Id. § 36-560-6. - 
Id. - 

- 

311 



conservatorship must promote the person I s  we1 1 -being and must be desi gned 

t o  encourage maximum sel f -re1 i ance and independence i n  the person. 95 

A guardian of gravely disabled persons must seek a1 ternatives to  

hospital  i zation i n  the fo l l  owing order of preference : 

person t o  live a t  home or w i t h  family or friends,  ( b )  p l ac ing  the person i n  

an agency close t o  his or her home, or i n  the home of a re la t ive ,  ' ' i n  an 

environment less r e s t r i c t ive  than i n  a mental heal th  treatment agency," and 

( c )  placing the person i n  a mental hea l th  treatment agency. 96 Prior t o  

placing a gravely disabled person i n  a mental health treatment agency, the 

guardian must ob ta in  a court order "af te r  notice and kearing and finding an 

a1 ternati ve pl  acement i s n o t  avai 1 ab1 e. 'Ig7  

subject t o  guardianship has been placed i n  a mental health treatment agency 

and the medical director l a t e r  no t i f ies  the guardian t h a t  the ward no 

longer needs the care o r  treatment offered by the agency, the guardian m u s t  

find alternative placement w i t h i n  ten days. 

( a )  a1 1 owing the 

If a gravely disabled person 

98 

Statutory mechanisms f o r  a respondent ' s o u t r i g h t  re1 ease from 

involuntary hospital  i za t ion ,  and t ransfer  or diversion from restrictive, 

inpa t i en t  treatment are c lear ly  consistent w i t h  the l e a s t  r e s t r i c t ive  

a1 ternative doctrine. Most state mental health 1 aws permit mental health 

f a c i l i t i e s  t o  discharge respondents w i t h o u t  j ud ic i a l  review." Broad 

Id. - 95. 

Id. I 36-547.04.A.4. 

Id. § 36-547.04.8. 

Id. § 36-547.05.A. 

- 96. 

97. 

98. 

- 
- 

99. S e e ,  Ins t i t u t e  on Mental D,sabil ty and the Law, Provisional 
mstan t ive  and Procedural Guide1 ines for  Involuntary C i v i l  
Commitment Par t  I1 (Williamsburg, Virginia: National Center for  

), 49-55. 

1 
1 
I 
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discretion i s  given to  mental heal th  personnel t o  make decisions about 

release, t ransfer  and diversion t o  less r e s t r i c t ive  treatment f a c i l i t i e s .  

Release of a respondent typically occurs i f  the mental health 

professional i n  charge of the respondent's involuntary treatment and care 

believes tha t  compul sory inpatient mental health care and treatment no 

longer are ,  o r  never were, necessary. 

involuntary detention is  accomplished i f  the respondent requests voluntary 

patient s ta tus  and i f  the mental health f a c i l i t y  o r  the court agrees t o  the 

conversion from involuntary t o  voluntary status.  

r e s t r i c t ive  a1 ternative doctrine, the mental health law i n  some s t a t e s  

(e.g., North Carolina and New York) expl ic i t ly  encourages converstion from 

involuntary t o  voluntary pat ient  s ta tus .  

In most s t a t e s ,  diversion from 

In accord w i t h  the l e a s t  

100 

Arizona mental health law applies the l e a s t  r e s t r i c t ive  a1 ternative 

doctrine i n  a number o f  provisions for  review of and release from 

involuntary hospitalization. 

t o  the expiration of the court-ordered treatment period when the medical 

director  of the f a c i l i t y  determines tha t  the respondent no longer meets 

commitment c r i t e r i a .  lo' Prior t o  the respondent's release,  the medical 

An involuntary pat ient  may be released prior 

901 director  must arrange an appropriate a1 ternat i  we placement. 

A recently enacted section of Arizona's mental health law mandates an 

annual examination and review of gravely disabled persons ''to determine 

whether the continuation of court-ordered treatment is appropriate and t o  

assess the needs of the pat ient  for guardianship o r  conservatorship, or 

bo th .  O2 The annual examination and review shall incl ude ''a statement 

Id. a t  11-50, IW-13-19. - 100. 

1 01. Wriz. Rev. Stat .  Ann. 5 36-541.01.A (19-)- 

Id. 5 36-543.D. - 102. 
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as t o  whether su i  tab1 e a1 t e r n a t i  ves t o  court-ordered treatment are 

Again, "[ i l f the p a t i e n t  i s  t o  be released, the medical 03 avai 1 ab1 e. 
111 04 

d i r e c t o r  sha l l  arrange f o r  an appropr iate a1 t e r n a t i v e  placement. 

PREPETITION MENTAL HEALTH SCREENING 

Most i n d i v i d u a l s  with mental d isorders never come i n t o  contact  w i t h  the 

mental heal th-1 aw system. A menta l ly  disordered person , and those around 

him o r  her, may simply choose t o  deny the disorders, o r  l e a r n  t o  cope w i t h  

them. A l t e r n a t i v e l y ,  the i n d i v i d u a l  may v o l u n t a r i l y  seek mental hea l th  

care and treatment on an i n p a t i e n t  o r  ou tpa t i en t  basis. 

voluntary a c t i o n  i s  n o t  taken, and when persons other  than the  menta l ly  

d is turbed i n d i v i d u a l  be l  i eve  t h a t  coerced treatment i s  necessary, the 

i nvo lun ta ry  c i v i l  commitment process may be i n i t i a t e d .  Even then, however, 

When such 

formal c i v i l  commitment proceedings general ly f o l 1  ow r a t h e r  than proceed 

any attempts t o  place a respondent i n t o  l e s s  r e s t r i c t i v e  treatment and care 

se t t i ngs  than a mental hosp i ta l .  105 

Only a small m i n o r i t y  o f  respondents penetrate the i nvo lun ta ry  c i v i l  

commitment process beyond short-term detention. 

p r i o r  t o  a formal c i v i l  comnitment hear ing may have more bear ing on the 

equity, ef fect iveness, and e f f i c i e n c y  of ,  and p u b l i c  s a t i s f a c t i o n  with, a 

Therefore, the occurrences 

commitment system than the events i n  the  subsequent stages of  the 

commitment process. Systems t h a t  provide f o r  a prompt, r e l i a b l e ,  and 

103. 7 Id. S 36-543.E.2. 

Id. 5 36-543.A. - 104. 

105. Hoffman and Foust, supra note 7, a t  139 ("[Tlhe unworkabi l i ty  o f  
l e s s  r e s t r i c t i v e  a l te rna t i ves ,  and n o t  t he  f a i l u r e  t o  consider 
them, u l  t ima te l y  1 eads t o  most commi tment proceedings" 1. 
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thorough screening procedure, and a diversion o f  appropriate cases a t  the 

ear l ies t  stages of the commitment proceedings would appear t o  protect both 

the liberty interest  of respondents and the pocketbooks of taxpayers. 1 C6 

The i n i t i a l  decisions regarding a respondent's entry i n t o  the mental 

health system entail much more t h a n  a determination whether the legal and 

pyschosocial c r i te r ia  for involuntary civil  commitment have been met. 

Better decisions are based on know1 edge of the mental health del ivery 

system i n  a particul ar 1 oca1 e, i ncl udi ng the conditions of accessi bl e 

mental health fac i l i t i es ,  the availability o f  less  res t r ic t ive alternatives 

for particular classes o f  respondents (e.g., gravely disabled individuals 

who are harmless t o  others), and the budgetary constraints on the portions 

of the mental health system likely t o  be involved w i t h  a particular class 

of respondents. Better decisions a1 so i nvol ve an understanding of the 

mechanisms for 1 i n k i n g  together the courts, law enforcement agencies, 

social service agencies, and the units of the mental health system i n  
107 cooperative strategies t o  achieve the highest qual i t y  of treatment. 

In an apparent recognition of the importance of the i n i t i a l  stages of 

the involuntary civil commitment proceedings, the Arizona legislature 

provided fo r  the pre-petition screening of a l l  applications for 

court-ordered mental health evaluations of potential candidates f o r  

involuntary civil commitment. 

review of each application requesting court-ordered evaluation, including 

"an investigation of facts alleged i n  such application, an interview w i t h  

By statute,  prepetition screening is  the 

106. Insti tute,  supra note 99. 

107. I d . ,  a t  11-13. - 
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each app l i can t  and an interview, if possible, w i t h  the proposed 

pat ient .  

agency l icensed by the Arizona Department o f  Mental Health,”’ i s  t o  

determine whether there i s  reasonable cause t o  be l ieve the a l l ega t ions  i n  

the appl i c a t i o n  f o r  court-ordered mental hea l th  evaluat ion ( i  .e., t h a t  the 

respondent i s  a f i t  subject  f o r  invo luntary  mental hea l th  treatment and 

care). A second purpose i s  t o  attempt t o  persuade the  respondent t o  

undergo, on a voluntary basis, mental hea l th  evaluat ion o r  o ther  mental 

hea l th  services l e s s  r e s t r i c t i v e  than coerced i n p a t i e n t  

hosp i ta l  i zation. 

One purpose o f  the screening, performed by a hea l th  care 

110 

I n  Tucson, three mental hea l th  care agencies perform p repe t i  t i o n  

screening. Most are performed by the Southern Arizona Mental Health 

Center, a community-based f a c i l i t y  which operates as a publ ic ,  non -p ro f i t  

agency w i t h i n  the d i v i s i o n  o f  behavioral hea l th  services o f  the Arizona 

Department o f  Heal th Services. Except i n  emergency cases, a l l  appl icants  

seeking the i nvo lun ta ry  h o s p i t a l i z a t i o n  o f  a respondent are r e f e r r e d  t o  one 

o f  the three screening agencies. Any responsible person i n  Arizona may 

apply fo r  a court-ordered mental hea l th  evaluat ion o f  an a l l e g e d l y  mental ly 

disordered and dangerous, o r  gravely disabled person, i n  a mental hea l th  

f a c i l i t y  designated t o  perform p r e p e t i t i o n  screening.’” I f  appropriate, 

the screening agency s h a l l  o f f e r  assistance t o  the  app l i can t  i n  the 

preparat ion o f  the appl i ca t i on .  11 2 

Ar iz.  Rev. Stat. Ann. 36-501.23 (59 1. - 108. 

109. 

110. 

111. 

11 2. 

Id.  § 36-501.28. - 
- Id.  § 36-501.23; see a1 so 5 36-521. 

Id. § 36-520.A. 

- Id .  5 36-520.D. 

- 
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The screening agency must ac t  on the application for  court-ordered 

evaluation w i t h i n  forty-eight hours of the f i l i n g  of the application, 

excl uding weekends and hol idays. l1 According t o  estimates provided by 

s t a f f  of the Southern Arizona Mental Health Center and corroborated by 

others we interviewed, only one o u t  of ten potential applications for  

involuntary evaluation results i n  the f i l i n g  of a pet i t ion by the screening 

agency. 

screening agency as  candidates f o r  involuntary c iv i l  commitment are 

Ninety percent of the cases tha t  come to  the attention of the 

diverted to  voluntary inpatient o r  outpatient care, placement i n  one of 

four half-way houses i n  Tucson, o r  to  some other mental health o r  social 

service. In the cases i n  which the screening agency determines tha t  the 

potential respondent does no t  require court-ordered evaluation, the 

application i s  not acted upon and the involuntary c iv i l  commitment 

proceedi ngs termi nate. 114 

Although estimates by interviewees varied, no more than one o u t  of 

three respondents forced t o  undergo court-ordered evaluation i n  Tucson 

comes i n t o  contact w i t h  the involuntary c iv i l  commitment system on an 

nonemergency basis and, therefore, becomes the subject o f  prepeti t i o n  

screening. In emergency cases, no p r e p e t i t i o n  screening i s  performed and a 

respondent may be vol untarily hospital i zed without prior court approval and 

w i t h o u t  a prior review of the case by mental health personnel upon written 

application for  emergency admission by a person w i t h  knowledge of fac ts  

requiring emergency admission. 115 

Id. - 113. 

114. 

11 5. 

Id. I 36-520.1. 

Id. I 36-524.B. 

- 
- 
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There is  obviously less curtailment of l iber ty  for  most of those 

respondents who are  successfully screened and diverted from involuntary 

hospitalization. The screening procedures, when successful and 

appropriately applied, embody the best intents of Arizona's mental health 

law by f a c i l i t a t i n g  the provision of treatment i n  the l e a s t  r e s t r i c t ive  

environment tha t  i s  less disruptive of family, social ,  and economic ties. 

However, two important practical questions can be asked about the 

prepeti t ion screening procedures i n  Tucson. 

prepeti t ion screening circumvented i n  favor of emergency procedures because 

individuals seeking the forced hospitalization of a respondent choose, for 

whatever reason, t o  proceed d i rec t ly  t o  a f a c i l i t y  able t o  admit a 

respondent on an emergency basis? I t  may be, f o r  example, t ha t  the 

nonemergency route is avoided i n  favor of the emergency route simply 

because i t  is a more d i rec t ,  less onerous undertaking for  those seeking t o  

force another person i n t o  compulsory treatment, not necessarily because an 

''emergency" exis ts .  Second, what proportion of those potenti a1 respondents 

diverted from involuntary hospitalization a the screening agency 

(approximately ninety percent of the respondents coming i n t o  contact w i t h  

screening agencies i n  Tucson. 1 woul d wind up involuntarily hospital ized i n  

the absence of the screening procedures? Simply p u t ,  do the screening 

agencies actual l y  screen and divert respondents from compul sory 

hospitalziation? Or, would the same proportions of individuals f i n d  their 

way t o  involuntary treatment and care or avoid i t ,  i n  the absence of formal 

prepeti t ion screening procedures? Both  questions have policy 

imp1 ications.  

for  prepeti t ion screening i f  the t r a f f i c  along the emergency and 

nonemergency routes to  invol untary c iv i l  comi tment cannot be d i  scriminated 

First, t o  what extent i s  the 

Practice is clear ly  inconsistent w i t h  s ta tutory provisions 

318 



on the basis o f  the existence of a mental health emergency. A s t r i c t  

adherence to  the s t a tu t e s  would require, i n  other words, t ha t  emergency 

admissions f o r  evaluation be permitted only i f  "during the time necessary 

to  complete the prepeti t ion screening procedures.. 

without immediate hospi ta l  i za t i  on t o  suffer  serious physical harm o r  

the person i s  1 ikely 

serious i l l n e s s  or  i s  l ike ly  t o  i n f l i c t  serious physical harm upon another 

person 

afford the respondent the opportunity of treatment i n  a l e s s  r e s t r i c t ive  

setting, i t  should be done. The ideal ,  however, may sink into the sands of 

real i ty .  

access t o  the commitment system via nonemergency admission procedures 

because of the agency's 1 imi ted hours of operation, '15' t h e i r  distance 

I f  there is  time t o  do the prepeti t ion screening, and to  

Screen1 ng agencies may be inaccessible t o  individual s seeking 

from the individual 's  location,115C or the individual 's  problems w i t h  
115C transportation o r  time off from work. 

115.A. 

115.8. 

115.C. 

Id. §36-524.C.l. (emphasis added) - 
Mental health screening agencies i~~ Tucson a re  theoretica ly  
accessible 24 hours a day. B u t  f o r  a l l  practical purposes, they 
function only dur ing  limited day-time hours. 
impediment limits the use of nonemergency admission i n  Kansas 
City. (See, Kansas City Report, this section.) there,  due i n  
par t  t o  the limited operating hours of designated mental health 
coordinators, who function much 1 ike Tucson s screening 
agencies, the majority of respondents enter  the mental health 
system on an emergency basis. 

A similar  

Arguably, these practical d i f f i c u l t i e s  facing applicants who 
pursue the involuntary detention of other are  justif ied.  
potential respondent's l iber ty  in t e re s t s  j u s t i fy  a heavy burden 
being placed on those seeking his or  her involuntary detention. 
Alternatively, i t  can be argued tha t  the re la t ive  
i naccessibil i t y  of screening agencies for  many appl icants w i t h  
regard to  hours and distance and transportation, e tc . ,  causes 
the more expedient emergency admission procedure t o  be used, 
circumventing the respondent's 1 iberty in t e re s t s  the screening 
process provides. 

The 
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COMPULSORY OUTPATIENT TREATMENT AND CARE 

In what is  perhaps the most recent development of  the l e a s t  r e s t r i c t ive  

a1 ternat ive doctrine i n  mental health law, some s t a t e s  have provided 

specific a1 ternatives t o  i nvol untary hospital izat ion i n  thei  r mental heal t h  

s ta tu tes ,  including court-ordered treatment i n  community mental health 

centers and nursing homes, and re1 ease from i nvol untary hospital i za t i  on 

contingent on compliance w i t h  a program of outpatient treatment. 

Arizona's Mental Health Services Act, as  amended i n  1983, permits the court 

116 

t o  order treatment and care i n  non-hospital set t ings.  

Following the judicial  hearing, the court has four dispositional 

options (see Figure 3): 

met by c l ea r  and convincing evidence; outpatient treatment; inpat ient  

treatment; and a combination of outpatient and inpat ient  care. '17 The 

release,  i f  the comnitment c r i t e r i a  have not been 

court must consider ''a1 1 available and appropriate a1 ternat ives  for the 

treatment and care" of the respondent. 

combination of outpatient and inpat ient  treatment only i f  ( a )  the 

prescribed treatment i s  indeed more appropriate, ( b )  i f  the respondent does 

not require continuous inpat ient  hospitalization, and will follow the 

B u t  i t  may order outpatient o r  a 

treatment plan, and ( c )  only i f  the respondent i s  not 1 ikely t o  become 

dangerous or suffer  serious health consequences as  a result of fol lowing 

the prescribed treatment plan. '18 The court  may a l so  order outpatient or 

11 6. See Miller & Fiddleman, Outpatient Comnitment: 
Least Restrictive Environment 39 H U T 1  IAL AND- IY 

Treatment i n  the 

Y 141 (1984). 

11 7. Ariz. Rev. Stat .  Ann. §36-540.A. 

118. Id. S36-540.8. 
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a combination of outpatient and inpatient treatment only i f  i t  i s  presented 

w i t h  a written treatment which includes a statement of the 

respondents’ needs for medication, supervision, and assistance i n  o b t a i n i n g  

basic needs such as employment, food,  clothing, or  shelter. I t  must also 

include the address of the resident where the respondent i s  t o  l ive and the 

name of the individual i n  charge of the residence; the name and address of 

the responsible person or agency assigned t o  supervise outpatient treatment 

and the authori ty  of that  person o r  agency i n  carrying o u t  the terms of the 
120 treatment plan; and, the conditions for continued outpatient treatment. 

Despite a growing emphasis on treatment and care i n  the least  

restrictive setting, outpatient treatment and care has been hampered by the 

reluctance of communi ty-based treatment f ac i l i t i e s  t o  t r ea t  unwill i n g  

patients. 12’ Perhaps i n  recognition of the disinclination of community 

mental health f ac i l i t i e s  t o  t r ea t  involuntary patients on an outpatient 

I 

basis, Arizona’s Mental Health Services Act provides for a number of 

procedures aimed a t  assuring a continuity and linkage between the 

commitment court and the treatment faci l i ty .  Court-ordered Outpatient or  

combined outpatient and inpatient treatment must include the identification 

of the medical director of the mental health treatment agency that will 

supervise and administer the treatment program. The ind iv idua l  

assigned t o  supervise the treatment program must be notified a t  least  three 

days before a treatment referral, and the medical director making the 

1 Id. - 119. 

120. - Id. $§36-540.B.2, 36-540.01. 

121. Supra, note 116, a t  150. 

122. Wriz. Rev. Stat .  Ann. $36-540,D.l. I 
I 3 21 



referral  and the treatment supervisor must share relevant information about  

the respondent t o  provide a conti:nuity of services.lZ3 The court may 

provide a hearing or amend i ts  order fo r  o u t p a t i e n t  or a combination o f  

outpa t ien t  and i n p a t i e n t  treatment i f  the respondent f a i l s  t o  comply w i t h  

the treatment plan or i t  is  determined tha t  the respondent needs inpatient 

treatment . 
for  inpatient treatment, the court may order the respondent t o  be taken 

If  the respondent refuses t o  comply w i t h  an amended order 124 

125 in to  protective custody and transported t o  an inpat ient  f a c i l i t y .  

The medical director of a mental health care f a c i l i t y  may pursue 

conditional outpat ient  treatment fo r  any respondent ordered t o  undergo 

inpa t ien t  treatment i f  he or she determines w i t h  a reasonable degree of 

medical probabili ty t h a t  (1  ) the respondent no 1 onger requires continuous 

hospital  i za t ion ;  ( 2  1 the respondent will be more appropriately treated on 

an outpatient basis; (3) the respondent is  l ike ly  t o  follow a prescribed 

outpatient treatment p l a n ;  and ( 4 )  the respondent will not  l ike ly  become 

dangerous o r  suf fe r  more serious physical ham o r  serious illness i f  he o r  

she follows the prescribed outpa t ien t  treatment plan.  126 

Before the release of a respondent found t o  be dangerous to  others f o r  

outpatient treatment, the medical director must give notice t o  the cour t  

and any other persons w i t h  a legit imate reason for  receiving such a 

notice. 

fo r  determination by the court  as t o  whether the standard for  a conditional 

Such notice provides the opportunity f o r  the f i l i n g  of a motion 

release of the respondent has been met. 127 A t  l e a s t  every 30 days, the 

Id. S36-540. D. 3. - 123. 

Id. $36-540.D.4. - 124. 

125. Id. - 
Id. S36-540.01 .A. 

Id. $536-540.01 .E ,  36-541.01 .B. 
- 126. 

127. - 
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medical director  must receive a report about and review the condition of a 

respondent on conditional o u t p a t i e n t  treatment and enter his or her 

findings i n  the respondent ' s f i le . '  28 The medical director  may amend any 

par t  of the outpatient treatment plan or rescind the order for  a 

conditional ou tpa t ien t  a1 together and order the respondent returned t o  an 

inpa t ien t  treatment program. 29 The medical director  is  no t  c iv i l l y  

l i ab l e  for  any a c t  committed by a respondent undergoing condi t iona l  

outpatient treatment i f  the medical director  has i n  good-faith adhered t o  
130 the requirements for  conditional ou tpa t ien t  treatment and care. 

An interesting and unique element i n  Arizona's mental health law i s  the 

requirement of an i n i t i a l  period of treatment and care provided i n  a local 

mental heal t h  treatment agency geographically convenient for  the 

respondent. 13' Whenever a court orders a respondent t o  undergo 

involuntary treatment and care, he or she must generally be treated and 

cared for  a t  least  twenty-five days i n  a local mental health treatment 

agency prior t o  admission t o  the state hospital ,  unless the respondent i s  

already i n  the state hospital a t  the time of the court order. The court 

may immediately hospitalize the respondent a t  the state hospital  only i f  i t  

f i n d s  t h a t  ( a )  the respondent's condition and h i s t o r y  demonstrate 

tha t  he or she will not benefit  from the local treatment and care, ( b )  the 

s t a t e  hospital  provides a p.rogram specific to  the respondent's needs which  

is  unavailable i n  the local agency, or ( c )  no local agency is  readily 

avai 1 ab1 e t o  the respondent. 132 

Id. § 36.540.Ol.F, G. 

Id. § 36.540.01 .H, I ,  K. 

Id. § 36.540.0l.L. 

Id. 36.541. 

Id. 

- 128. 

129. 

130. 

131. 

132. 

- 
- 
- 
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SECTION I 1 1  

GUIDELINES FOR THE APPLICATION OF THE 
LEAST RESTRICTIVE ALTERNATIVE DOCTRINE 
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INTRODUCTiOM 

The shortcomings o f  the doctrine o f  the feast  
restrictive alternative a s  i t  is now applied t o  
treatment of the menta?ly i l l  l i e  not  i n  i t s  
well-intentioned purposes b u t  rather in i t s  naive 
optimism.;hat i t s  goals can be attained ay mere 
rhetoric without cri t ical  analysis. A t  best, judges, 
lawyers, legislators, clinicians, and even patients 
have only begun the arduous task of determining the 
doctrine's  proper construction and appl ication. 
i s  no magical calculus for striking the d i f f icu l t  
balance. In tead ,  modest suggestions are 

There 

appropriate. 5 
Mindful of the above quote, we offer i n  this concluding section 

guidel ines for the application of the least  restrictive a1 ternative 

doctrine i n  the involuntary civil commitment of mentally disordered 

individuals. These guidel ines, supported by the detailed accounts of the 

doctrine's application i n  seven local i t ies  presented in Section 11, 

comprise a model meant t o  br idge the wide gap between the theorectical 

demands of the doctrine and the diff icul t ies  of applying i t  i n  practice, 

a gap t h a t  seriously threatens the doctrine's value. 

Following several guidel ines dealing with definitional and 

organizational issues, the guidel  ines are presented generally in an order 

paralleling the chronology of events in involuntary c iv i l  commitment 

proceedings, from preliminary screening t o  ultimate release. . Several 

guidelines highlight the preliminary stages of involuntary civi l  

commitment, before a respondent i s  detained against his or her will.  The 

f i r s t  crucial decision t o  detain a respondent, a decision most often made 

by family members, pol ice officers, or community mental health personnel, 

1. Hoffman & Foust ,  Least Restrictive Treatment of the Mentally I11 : 
Doctrine i n  Search of Its Senses, 14  San Diego L.R. 1100 9 1152 (1 977). 

A 
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i s  often not reviewed or checkzd u n t i l  involuntary hospitalization i s  a 

- f a i t  accompli. These guidelines propose the mechanisms and procedures 

whereby such reviews and checks may be accomplished i n  accordance w i t h  

the ieast  r e s t r i c t ive  a1 ternative doctrine. 

negotiation, and cooperation among members of the mental heal t h / l  egal 

community a re  stressed. 

Preliminary screening, 

Twenty-five years ago, an individual ce r t i f i ed  as sui table  fo r  

involuntary hospitalization was l ike ly  t o  be committed f o r  a long period 

of time, usually to  a large in s t i t u t ion  w i t h  inadequate s t a f f ,  l i t t l e  

treatment and care,  and often disgraceful conditions. The decision t o  

commit was practical  l y  i rrevocabl e. During the reform movement i n  mental 

health law i n  the 1960s and 1970s, pol icymakers and the courts began to  

recognize t h a t  mentally disordered individuals have the r i g h t  t o  be 

t reated i n  the 1 e a s t  r e s t r i c t ive  a1 ternat ive f ac i l  i t y  and treatment 

program. 

i n  theory, reversible a t  any time. Several guidelines seek t o  t r ans l a t e  

this theory in to  practical  terms by proposing involuntary outpat ient  

treatment, on a conditional basis or  i n  combination w i t h  inpat ient  

treatment, as an al ternat ive t o  inpat ient  hospitalization. 

The decision to  t r e a t  i n  a r e s t r i c t ive  se t t i ng  became, a t  l e a s t  

Final l y  , several gui  del i nes s t r e s s  cooperati on among the professional 

groups involved i n  the involuntary commitment process. 

disordered person who becomes involved i n  this process is  a "shared 

c l i en t "  of law enforcement, mental health, and social agencies, and the 

courts. The real izat ion of pat ients '  rights, including the r i g h t  t o  be 

t reated i n  the l e a s t  r e s t r i c t ive  a1 ternat ive,  and the overall improvement 

of mental halth services is an immense j o b  t h a t  cannot be done by the 

courts alone o r  by any other s ingle  u n i t  of the mental heal t h / l  egal 

system. 

The mentally 
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GUIDELINES 

1. Definition o f  Least Restrictive Alternative 

( A )  THE "LEAST RESTRICTIVE ALTERNATIYE" I N  
INVOLUNTARY CIVIL COMMITMENT PROCEEDINGS IS THAT 
COMBINATION OF THERAPEUTIC AND PREVENTATIVE 
INTERVENTION THAT IS (1) CONDUCIVE TO THE MOST 
EFFECTIVE AND APPROPRIATE TREATMENT.WHICH WILL 
GIVE THE RESPONDENT A REALISTIC OPPORTUNITY TO 
IMPROVE HIS OR HER LEVEL OF FUNCTIONING AND THAT 
IS (2) NO MORE RESTRICTIVE OF A RESPONDENT'S 
PHYSICAL, SOCIAL, OR BIOLOGICAL LIBERTIES THAN IS 
NECESSARY TO ACHIEVE THE LEGITIMATE STATE 
PURPOSES OF PROTECTION OF SOCIETY AND OF MENTAL 
HEALTH TREATMENT AND CARE FOR THE RESONDENT. 

(B) IN DETERMINING THE LEAST RESTRICTIVE ALTERNATIVE 

ENFORCEMENT PERSONNEL, MENTAL HEALTH 
PROFESSIONALS, SOCIAL SERVICE PROVIDERS, OR ANY 
OTHER INDIVIDUALS WHO MAKE SUCH A DETERMINATION 
AT VARIOUS STAGES OF THE INVOLUNTARY CIVIL 
COMMITMENT PROCESS, SHOULD BALANCE THE INTERESTS 
OF THE RESPONDENT, HIS OR HER FAMILY, AND THE 
STATE WHILE CONSIDERING AND WEIGHING THE 
FOLLOWING FACTORS : 

ON A CASE-BY-CASE BASIS, JUDGES, ATTORNEYS, LAW 

( 1  ) THE ENVIRONMENTAL RESTRICTIVENESS OF THE 
TREATMENT SETTING (E .G., INPATIENT HOSPITAL, 

CENTER) ; 
HALF-WAY HOUSE, OR COMUNITY MENTAL HEALTH 

(2 ) THE PSYCHOLOGICAL OR PHYSICAL RESTRICTIVE- 
NESS OF BEHAVIORAL, CHEMICAL, OR BIOLOGICAL 
TREATMENTS ; 

(3) CLINICAL VARIABLES INCLUDING THE 
RESPONDENT'S BEHAVIOR AS IT RELATES TO THE 
LEGAL CRITERIA FOR COMMITMENT, THE RELATIVE 
RISKS AND BENEFITS OF TREATMENT 
ALTERNATIVES, AND THE FAMILY AND COMMUNITY 
SUPPORT AVAILABLE IN THE RESPONDENT'S 
ENVIRONMENT ; 

( 4 )  THE QUALITY AND LIKELY EFFECTIVENESS OF THE 
CARE AND TREATMENT; 

(5) THE DURATION OF THE TREATMENT; 
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( 6  1 THE RISK THAT A RESPONDENT MAY POSE ; 

( 7 )  THE AVAILABILITY, COST, AND ACCESSIBLITY OF 
THE TREATMENT; 

(8) THE LIKELIHOOD OF THE RESPONDENT'S 
COOPERATION IN OR COMPLIANCE WITH THE 
TREATMENT PROGRAM; AND 

(9) THE MECHANISM FOR MONITORING AND REVIEWING 
A RESPONDENT'S COMPLIANCE WITH THE 
CONDITIONS OF THE TREATMENT PROGRAM. 

Commentary 

T h i  s gu i  del ine defines the "1 eas t  r e s t r i c t ive  a1 te rna t i  ve" a t  a 

conceptual level i n  subparagraph ( A )  and ident i f ies  the factors  and 

operations t o  determine i t  on a case-by-case basis i n  subparagraph (B ) .  

I t  suggests, i f  n o t h i n g  else, t h a t  a wide gap exists between the 

theoretical  demands of the l e a s t  restrictive a1 ternative doctrine and 

w h a t  two commentators have referred t o  as the "harsh reali t ies" of 

applying i t .2  I t  i s  d i f fuc l t ,  i f  not impossible, t o  reduce a concept 

or a tenet of law t o  a set of concrete operations and observatlonal 

termse3 The guideline strives t o  give greater operational meaning t o  

such vague phrases as "appropriateness of treatment" and the "best 

interests" of the pat ient  and society. I t  requires a balancing of 

interests i n  determining the least  restrictive a1 ternative i n  a 

par t icular  case. Importantly, i t  requires the consideration and 

2. Id. a t  1138. - 
3. Kansas City Report ( this  volume), notes 14-18 and accompanying text.  

For examples of several previous attempts t o  define 1 east restricti ve 
al ternat ive,  see Ga. Code §37-3-1(10) (1982); Ky. Rev. Stat .  
§202A. 01 l ( 7 )  (Interim Supp. 1982); Mo. Rev. Stat .  §630.005.1(18) 
(Supp. 1984); N.M. Stat .  Ann. §43-1-3(D) (1978); Stromberg & Stone, - A 
Model S ta te  Law on Civ i l  Commitment of the Mentally I l l .  20 Harv. J .  
on Legis. 
2(1)  Menta:';is%1!L:8:! Rptr. 131 (19 / / ) .  

; Suggested Statute  on C i h l  Commitment, 
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weighing of  specifsc factors i n  t ha t  balance, factors  t ha t  may be related 

to  each other and cannot be \liewed i n  isolation. The duration of 

treatment, for  example, has obv ious  bearing on the restr ic t iveness  o f  the 

therapeutic se t t ing  and the psychological and physical res t r ic t iveness  o f  

the prescribed treatment modality. B u t  while most would agree t h a t  the 

longer the treatment the more r e s t r i c t ive  i t  is, there may be no 

agreement, except on a case-by-case basis, on how duration re la tes  t o  the 

treatment environment on a scale of res t r ic t iveness  (e.g., short-term 

i n tensi  ve i npa ti  en t treatment w i t h  psycho t ropi c medi cation versus 

long-term communi ty-based care) .  

2. R i g h t  t o  Least Restrictive Alternative 

STATE LEGISLATURES SHOULD PROVIDE RESPONDENTS WITH A 
COMPREHENSIVE STATUTORY RIGHT TO THE LEAST RESTRICTIVE 
ALTERNATIVE, AS DEFINED IN GUIDELINE 1 .  

Commen t a  ry 

Although many s t a t e  commitment s ta tu tes  include a r i g h t  t o  the l e a s t  

r e s t r i c t ive  a l te rna t ive ,  few define the meaning and scope of t ha t  

r i g h t . 4  By requiring a comprehensive statutory r i g h t  t o  the l e a s t  

r e s t r i c t ive  a1 ternat ive as defined i n  Guide1 ine 1 ,  this guide1 ine seeks 

t o  c l a r i fy  the meaning and scope of t ha t  r i g h t  i n  operational terms and, 

thereby, reduce the necessity fo r  piecemeal judicial  shaping of such a 
5 r i g h t  based on consti tutional principles or vague s ta tutory provisions. 

4. Los Angeles Report ( th i s  wol ume 1, Appendix. 

5. See id .  a t  note 185. -- 
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The problem tha t  this guideline addresses is  exemplified by the 
6 developing r i g h t  t,o the l e a s t  restrictive al ternat ive in New York. 

New York's mental health statute provides respondents a right t o  the 

l eas t  r e s t r i c t ive  treatment i n  only one limited s i tua t ion .  

respondent may be placed i n  physical restraints "only i f  less restrictive 

techniques have been c l in i ca l ly  determined t o  be inappropriate o r  

insuf f ic ien t  t o  avoid'' serious injury t o  the patient or others.-/ The 

T h a t  i s ,  a 

New York Court of Appeals decision i n  Kesselbrenner v. Anonymous8 found 

a consti tutional r i g h t  t o  the least restrictive al ternat ive i f  the choice 

i s  between two or more ins t i tu t iona l  settings, b u t  d i d  n o t  address 

whether a r i g h t  t o  placement outside an i n s t i t u t i o n  ex is t s .  Decisions 

for  the p l a i n t i f f s  i n  two consolidated cases currently on remand from the 

Court of Appeals would establish a right t o  community placement, b u t  

only a f t e r  the respondent has been inst i tut ional ized fo r  some period of 

time, assuming t h a t  the court limits i t s  hold ing  t o  the f ac t s  presented. 

Thus ,  even a f t e r  years of l i t i g a t i o n  i n  New York, a comprehensive r i g h t  

9 

is  y e t  t o  emerge. 

3. Goals of the Mental Health System 

THE APPLICATION OF THE LEAST RESTRICTIVE ALTERNATIVE 
DOCTRINE SHOULD BE INCORPORATED INTO STATUTORY AND 
REGULATORY LANGUAGE ARTICULATING A STATE'S GOALS AND 
PURPOSES IN PROVIDING MENTAL HEALTH CARE. 

6. 

7. 

8. 

9. 

New York Report ( th i s  volume), notes 1-30, 50 and accompanying text.  

N.Y. Mental Hyg. Law §33.04(b) (Supp. 1983-1984). 

33 N . Y .  2d 161, 305 N.E. 2d 903, 350 N.Y.S. 2d - (1973). 

Klosterman v. Cuomo, Nos. 87, 88 ( N . Y .  C t .  App. Mar. 27, 1984). 
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Commentary 

The value of  the l e a s t  r e s t r i c t ive  al ternat ive doctrine can be 

measured, i n  part ,  by a s t a t e ' s  commitment t o  i t s  promotion and 

application. 

conceptual framework fo r  implementation. For  example, the doctrine i s  

central t o  the l eg i s l a t ive  policy underlying Wisconsin's State  Mental 

Legislative in ten t  t o  apply the doctrine provides the 

Health Act. That policy includes, among other t h i n g s ,  t ha t  "[tlthere 

shall be ... provision of services which will assure a l l  people i n  need 

of care access t o  the least  restrictive treatment a1 ternat ive appropriate 

t o  their needs. 

commitment process i n  a t  least  one locality. ' '  

T h i s  policy has dramatically affected the 

In Missouri, the 

statutory basis fo r  the appl ica t ion  of the l e a s t  restrictive a1 ternat ive 

doctrine l ies  i n  the prescribed goal of the s ta te 's  Department of Mental 

Health: 

The department shall seek t o  . . . [mlaintain and 
enhance i ntel 1 ectual , interpersonal and func ti onal 
skills o f  individuals affected by mental disorders, 
devel opmental d i  sabi 1 i t ies,  o r  a1 coho1 or  drug abuse 
by operating, funding and 1 icensing modern treatment 
and habi l i ta t ion programs provided i n  the l e a s t  
restrictive environment DOSSible.l2 

4. C o n t i n u u m  of Services 

LEGISLATURES AND MENTAL HEALTH AGENCIES SHOULD DEVELOP 
AND IMPLEMENT A COORDINATED, COMPREHENSIVE MENTAL 
HEALTH SYSTEM THAT INCLUDES A CONTINUUM OF SERVICES 
FROM INTENSIVE INPATIENT TREATMENT AND CARE THROUGH 
VARIOUS NON-HOSPITAL RES1 DENTIAL PROGRAMS TO 
OUTPATIENT COMMUNITY-BASED TREATMENT. 

10. 

11. 

12. 

M i  1 waukee Report (this vol me) ,  note 1 9 and accompanying text. 

See id .  notes 44-57 and accompanying text .  

Kansas City Report (this volume), note 72 and accompanying text. 
-- 
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Commentarv 

The existence o f  a comprehensive system of a l te rna t ives  t o  

ins t i tu t iona l  mental health treatment is  a necessary prerequisite t o  the 

proper appl  ication of the l eas t  r e s t r i c t ive  a1 ternat ive doctrine. 

s t a t e  s t a tu t e s  require such a system. For example, the California 

Legislature has d i rec t ly  applied the l e a s t  r e s t r i c t ive  a1 te rna t ive  

doctrine i n  providing for the establishment and operation of a continuum 

of a1 ternat ives  to  ins t i tu t iona l  sett ings:13 a community resident ia l  

treatment system must be developed i n  a such a way t h a t  pat ients  "[mlay 

move w i t h i n  the continuum t o  the most appropriate, l e a s t  r e s t r i c t i v e  

level o f  service. Residential a l te rna t ives  tha t  must be included i n  

a system are  short-term c r i  si s a1 te rna t i  ves, 1 ong-term programs , 
t ransi t ional  services, structured 1 i v i n g  arrangements, rehabil i t a t i on  

programs, day treatment programs, social izat ion centers,  in-home 

programs, and vol unteer-based companion programs. 

Many 

15 

Arizona's Mental Health Services Act charges the d i rec tor  of 

Arizona's Department of Health Services t o  establ ish a state-wide p l  an 

f o r  community residential  treatment fo r  chronically mentally i l l  

persons. The plan would provide a wide range of services i n  a l e a s t  

13. See Cal. Welf. & Inst. Code §§5450, 5458. - 
14. - Id. a t  §5459. The Los Angeles County Department of Mental Health's 

primary goal f o r  the 1980's re f lec ts  the Legis la ture 's  purpose of 
providing a spectrum of care. 
comprehensive and coordinated single system of care w i t h  a fu l l  range 
of services i n  each region a t  multiple locations,  available and 
accessible t o  a l l  the residents of the County, primarily focusing on 
the severely and chronical l y  mental l y  d i  sordered popul a t i  on. I' 

That goal i s  "to es tabl ish a 

J5. - Id .  a t  §5458(a)-(h). 
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r e s t r i c t i v e  se t t ing  as a1 iernatives t o  ins t i tu t iona l iza t ion .  

of programs are t o  be included i n  the community residential  treatment 

system: ( 1 )  a short-term c r i s i s  residential  program as an "al ternat ive 

t o  hospitalization fo r  persons i n  an acute episode o r  s i tuat ional  c r i s e s  

requiring temporary removal from the home for  1-14 days"; ( 2 )  a 

semi -supervised, structured group 1 i v i n g  program; ( 3 )  a "social izationll 

o r  day care program; and ( 4 )  a residential  treatment program tha t  

provides a "ful l  day treatment program fo r  persons who may require 

intensive support fo r  the maximum of two years. 'I1 

mentally i l l  persons a re  e l ig ib l e  f o r  service$ i n  these programs 

regardless of whether they voluntarily seek the services,  a 

court-appointed guardian requests, the superintendent of the Arizona 

s t a t e  hospital recommends, o r  a court  orders t ha t  they receive the 

Four types 

Chronical l y  

17 services. 

I t  is important t o  note, however, t h a t  

pol ic ies  and implementing them are  separate 

viewed as one and the same.18 Although the 

s t a tu t e s  provide extensively for comprehens 

egi sl a t i  ng procedures and 

processes tha t  can not be 

California and Arizona 

ve systems, such a continuum 

of services have not y e t  been developed i n  the l o c a l i t i e s  studied by the 

Institute. The guideline, t h u s ,  urges not just detailed planning o f  a 

system, b u t  affirmative implementation o f  a f u l l  range of services. 

16. Ariz. Rev. S t a t .  Ann. 536-550.05. (19 - ). 
17. Id. 536-550.06. 

18. Shah, Legal and Mental Health System Interactions: Major 
Developments and Research Needs, 4 I n t ' l  J .  o f  Law & Psychiatry 219, 
'2% (1981). t-or an example o f  the d i f f i c u l t i e s  o f  implementing 
Jeg is la t ive  direct ives  to provide a1 ternat ives  t o  involuntary E i v i l  
commitment, see Williamsburg-James City County Report ( this  volume), 
"A1 t e r n a t i v e n o  Invol untary C i  vi1 Commitment i n  the Will iamsburg 
Area. I' 
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5. Guide t o  Less Restrictive Alternatives 

CIEEIIBERS OF THE MENTAL HEALTH/LEGAL COMMUNITY INVOLVED 
IN THE .!NYOLUNTARY CIVIL COMMITMENT PROCESS SHOULD 
HAVE FOR THEIR USE A COMPREHENSIVE, CURRENT GIJIDE TO 
MENTAL HEALTH, MENTAL RETARDATION, AND OTHER SOCIAL 
SERVICES POTENTIALLY AVAILABLE TO RESPONDENTS. T H I S  
GUIDE SHOULD BE DESIGNED TO FURTHER THE APPLICATION OF 
THE LEAST RESTRICTIVE ALTERNATIVE DOCTRINE ON A 
CASE-BY-CASE BASIS AND SHOULD INCLUDE, AT THE MINIMUM, 

FOLLOWING INFORMATION: 

A COMPLETE L I S T I N G  OF PUBLIC, PRIVATE, NON-PROFIT 
AND VOLUNTARY RESOURCES, AND THEIR LOCATIONS, 
SERVING MENTALLY DISORDERED PERSONS; 

A SHORT DESCRIPTION OF THE TYPES OF SERVICES 
OFFERED BY EACH RESOURCE LISTED; 

A B R I E F  HISTORY OF SERVICES, I F  ANY, PROVIDED TO 
PERSONS INVOLVED I N  INVOLUNTARY C I V I L  COMMITMENT 
PROCEEDINGS; AND 

THE SERVICE CAPACITY OF EACH RESOURCE INCLUDING: 

( i )  STAFF; 

( i i  ) 

( i i i ) 

S I Z E  OF RESOURCE OR BED CAPACITY; AND 

F I S C A L  ARRANGEMENTS FOR CLIENTS . 
Commentary 

Due t o  the interdisciplinary nature of commitment proceedings d u r i n g  

which the "client" i s  shared by the various units comprising the mental 

heal t h / l  egal system ( i  .e. , 1 aw enforcement, hospital s,  courts , the 1 oca1 

bar, community mental heal t h y  and social services), disciplinary 

parochial ism 1 imi t s  the knowledge o f  and,  consequently, the 'access t o  

less  res t r ic t ive a1 ternatives. 

The development and preparation o f  a guide t o  services potentially 

avail ab1 e t o  respondents i s  an important step f o l l  owing the establ i shment 

o f  a coordinated, comprehensive mental health system including a 

continuum o f  services, as required by Guideline 4. If the leas t  
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restrictive alternative doctr ine is  t o  have any prac t ica l  meaning on a 

case-by-case basis, i t  i s  important t h a t  cour t  o f f i c i a l s ,  a t torneys,  

mental health personnel, social  service personnel , law enforcement 

o f f i c e r s ,  and others involved i n  the involuntary c i v i l  commitment process 

have access t o  current information a b o u t  ava i lab le  f a c i l i t i e s  t h a t  a r e  

a1 ternatives t o  hospi ta l iza t ion .  The proposed guide should be updated 

regular ly  by a local mental health associat ion o r  agency t h a t  has regular  

access t o  the services ava i lab le  t o  respondents. 19 

6. Interdi  scipl  i nary CooDeration 

ALL AGENCIES, SERVICES, AND FACILITIES INVOLVED IN THE 
INVOLUNTARY CIVIL COMMITMENT PROCESS SHOULD CONVENE 
PERIODIC MEETINGS OF AN INTERDISCIPLINARY GROUP OF 
REPRESENTATIVES. THESE MEETINGS SHOULD PROVIDE A 
FORUM FOR DISCUSSION OF THE ROLE AND FUNCTION OF EACH 
ACTOR IN THE PROCESS AND OF PROBLEMS, AND THEIR 
POSSIBLE SOLUTIONS, ARISING IN THE PROCESSING OF 
RESPONDENTS. THIS GROUP SHOULD ENCOURAGE LINKAGES, 
COORDINATION, AND COOPERATION AMONG THE ACTORS IN THE 
CIVIL COMMITMENT PROCESS IN ORDER TO PROTECT AND 
FUTHER RESPONDENTS' RIGHTS AND INTERESTS IN LIBERTY 
AND TREATMENT IN THE LEAST RESTRICTIVE ALTERNATIVE. 

Commentary 

In most c i t i es  throughout the country, linkages, coord ina t ion ,  and 

cooperation among the warious actors involved i n  the involuntary c iv i l  

commitment process are, a t  best, i n  the formative stages.  

portion o f  the commitment process, f o r  example, involves conplex 

The  prehearing 

interorganizat ional  f a c t o r s ,  s h i f t i n g  a u t h o r i t i e s ,  and unfocused 

19. Keilitz & McGraw have recommended the development of such a guide  t o  
comprehensive services i n  M i  1 waukee County e 

Invol untary C i  v i  1 Commitment i n Mi 1 waukee County ( 1 983 1. 
An Eva1 uat i  om of 
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responsibilities as  a case moves th rough  the process toward a judicial 

hearing. The court, usually becomes actively involved in a case only 

a f te r  law enforcement officers, mental health prfoessional s, and 

attorneys have made b o t h  formal and informal determi nations regarding the 

validity of the commitment of an individual. From the perspective o f  one 

component of the mental healthnegal system, processing procedures might  

be equitable, eff ic ient  and understandable, b u t  these same procedures may 

be onerous, complex, and meaning1 ess t o  another component w i t h  different 

goals and operations. 

Periodic meetings of an interdisciplinary group should provide a 

forum for finding creative sol uti ons t o  processi ng probl ems by 

accommodating the duties and responsibilities of the various components 

represented. For example, law enforcement and detention fac i l i ty  

representatives m i g h t  discuss the diff icul t ies  of t r anspor t ing  

respondents t o  the facil i ty and transferring custody. 

questions such as the overall access t o  the involuntary commitment 

A1 so, 1 arger 

process by means of the emergency or non-emergency routes m i g h t  be 

discussed by the ent i re  group.  Many such questions cannot be adequately 

addressed from the perspective of only one component of the mental 

heal t h / l  egal system. A broad overview t h a t  recognizes the important 

effects of a change in the operation of one component upon another 

component i s  often necessary. 

7. Screening Before Involuntary Detention 

REGARDLESS OF WHETHER COMMITMENT PROCEEDINGS ARE 

PRELIMINARY SCREENING OF ALL RESPONDENTS SHOULD BE 

AGENCY BEFORE A RESPONDENT IS ORDERED TO UNDERGO 
INVOLUNTARY TREATMENT AND CARE. 

INTITIATED ON A NON-EMERGENCY OR EMERGENCY BASIS, 

ACCOMPLISHED BY A COMMUNITY-BASED MENTAL HEALTH CARE 
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Commentary 

Formal ci  vi1 commitment proceedings general ly  fo l l  ow rather  than 

procede attempts t o  place a respondent into treatment and care l e s s  

r e s t r i c t ive  set t ings than a mental hospital.20 Only a small minority 

of respondents are subject to  involuntary c iv i l  commitment processes 

beyond short-term detention. Therefore the events pr ior  t o  a formal 

c iv i l  commitment hearing may have more bearing on the equity, 

effectiveness and efficiency of ,  and public sat isfact ion w i t h ,  a 

commitment system than the events i n  the subsequent stages of the 

commitment process. Systems tha t  provide for  a prompt, re l iab le ,  and 

thorough preliminary screening procedure, and a diversion of appropriate 

cases a t  the earliest stages of the commitment process, would appear t o  

protect b o t h  the l i be r ty  interests o f  respondents and the pocketbooks of 
21 taxpayers. 

The i n i t i a l  decisions regarding a respondent's entry i n t o  the mental 

health/legal system entai l  much more than a determination of whether the 

legal and psychosocial cr i ter ia  fo r  involuntary c iv i l  commitment have 

been met. Good decisions are based on knowledge of the mental health 

delivery system i n  a particular locale ,  inc luding  the condi t ions  of 

accessible mental health f a c i l i t i e s ,  the ava i lab i l i ty  of l e s s  r e s t r i c t ive  

a1 ternatives f o r  par t icular  c lasses  of respondents (e.g., gravely 

disabled i n d i v i d u a l s  who are harmless t o  o thers ) ,  and the budgetary 

20. See Hoffman & Foust, supra note 1 , a t  11 39 ("The unworkabil i t y  of 
less r e s t r i c t ive  al ternat ives ,  and no t  the f a i lu re  t o  consider them, 
ultimately leads t o  most commitment proceedings."). 

21. See, Ins t i tu te  on Mental Disability and the Law, Provisional 
m s t a n t i  ve and Procedural Gui  del i nes fo r  Invol untary C i  v i  1 
Commitment (1982), a t  11-7 t o  11-14. 
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constraints on the portions o f  t h e  mental health system l ike ly  t o  be 

involved w i t h  a par t icular  c lass  of repondents. 

understanding o f  the mechanisms for  linking together the courts, law 

enforcement agencies, social service agencies, and the units of the 

mental health system i n  cooperative strategies t o  achieve the highest 

qual i ty of treatment. 

They also involve an 

22 

In an apparent recognition of the importance of the i n i t i a l  stages of 

the involuntary civil commitment proceedings, the Arizona legislature 

provided fo r  the prepetition screening of a l l  appl icat ions for  

court-ordered mental hea l th  evaluations of potent ia l  candidates for  

involuntary civi l  commitment. Prepetition screening i s  the review of 

each appl icat ion requesting court-ordered evaluation, including "an 

invest igat ion of f ac t s  alleged i n  such application, an interview w i t h  

each appl icant  and an interview, i f  possible, w i t h  the proposed 

pati  en t . The purposes of the screening, performed by a health care 

agency licensed by the Arizona Department of Health Services,24 are t o  

determine whether there i s  reasonable cause t o  believe the allegations i n  

the application fo r  court-ordered mental health evaluation ( i  .e., t h a t  

the respondent i s  a f i t  subject for  involuntary mental health treatment 

and care) and t o  attempt t o  persuade the respondent t o  undergo, on a 

voluntary basis, mental heal th  evaluation or other mental health services 

l e s s  r e s t r i c t ive  t h a n  involuntary inpatient hcspital i z a t i o n .  25 

22. Id., a t  11-13. 

23. Ariz. Rev. S ta t .  Ann. §36-501.23 (19 - ). 
- 

24. Id. §36-501.28. - 
25. Id. 436-501.23; see a1 so §36-521. - -- 
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Preliminary screening may be conducted, for  example, by community 

mental health centers and by c r i s i s  intervention teams associated w i t h  

the centers. 

to  a local community mental health center. Mental health personnel 

receiving the referral  may query the informant about the potential 

respondent's current behavior and s i tuat ion and pr ior  mental health 

Screening may begin w i t h  a telephone or a personal referral  

history. If  i t  appears t ha t  the potential respondent does not meet 

commitment c r i t e r i a ,  he o r  she may be diverted t o  appropriate mental 

health care services ou t s ide  of ,  and presumably less r e s t r i c t ive  than, 

the involuntary c iv i l  commitment system. 

intervention o r  emergency treatment appears appropriate, the mental 

If some type of c r i s i s  

health worker may contact a c r i s i s  intervention team to  provide 

on-location intervention. 

intervention teams, many potential respondents may be diverted from 

As a r e su l t  of screening by c r i s i s  

emergency commitment t o  some type of voluntary treatment or  care. A 

c r i s i s  intervention team's decision may be based upon i ts  assessment o f  

the legal c r i t e r i a  fo r  involuntary detention and i ts  assessment of the 

respondent's mental condition and environment. Even i n  the absence of 

statutory provisions f o r  preliminary screening, such as  Arizona's, much 

mental health screening and diversion from involuntary c iv i l  commitment 
proceedings may occur early i n  the commitment process. 26 

The mental health law i n  most s ta tes27  provides two major means fo r  

i n t i a t ing  the involuntary commitment of a respondent--emergency and 

26. M i  1 waukee report (this wol ume) , notes 51 -53 and accompanying tex t  

27. - See Ins t i t u t e  supra note 21, a t  11-7 to  11-8; for  a specif ic  example 
see, Cal . We1 f m n s t .  Code SS5150-5157, 5200-521 3; see also 
Reili tz,  Fitch & McGraw, A Study of Involuntary CivilXmnitment i n  
Los Angeles County, 14 Southwestern L.  R. 238, 246 (1984) .  
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non-emergency. 

l a t t e r  by the actual or perceived need for immediate mental health or 

medical intervention. This immediate action may include temporary 

involuntary  detention w i t h o u t  judicial order o r  approval , and often 

c r i s i s  intervention by mental health or law enforcement personnel. 

Non-emergency procedures, on the other hand, are generally more 

deliberate and typically require a formal application t o  the court, 

judicial review of the application, and a subsequant court order for  

detention of the respondent for some type of mental health intervention. 

A1 t h o u g h  estimates vary ,28 fewer respondents proceed toward involuntary 

civil commitment a1 ong the non-emergency routes than proceed a1 ong the 

emergency routes. 

t o  be the easiest way t o  get a person hospitalized against his or her 

will,  w i t h o u t  i n v o k i n g  the procedural safeguards present along the 

non-emergency commitment route, i s  the predominant commitment route i n  

many states,  especially i n  b i g  ci t ies.2g Our studies i n  New York City, 

Chicago, and Los Angeles strongly suggest that the emergency route is  

very often used when clearly no emergency actually exists. 

The first  is  characterized and differentiated from the 

Emergency commitment, perhaps because i t  i s  perceived 

30 

By requi r i n g  prel imi nary screening regard1 ess of whether the 

commitment proceedings are init iated on a non-emergency or emergency 

basis, this guideline recognizes that only a small minority of 

respondents may fai l  t o  benefit from some type of preliminary screening 

28. 

29. 

30. 

- See Tucson Report (this volume), note 11 5 and accompanying text. 

Keilitz & Van Duizend, Current Trends i n  the Involuntary C i v i l  
Commitment of Mentally Disabled Persons, - Rehabilitation 
PsYchologY - ( i n  press). 

See Insti tute,  supra note 21, a t  11-7 t o  11-9. - 
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before they are  transported t o  a hospital on an emergency basis. 

strongly suspect t ha t  the non-emergency route i s  avoided i n  favor o f  the 

emergency route i n  many cases simply because i t  i s  a more d i r ec t ,  l ess  

onerous undertaking for  those seeking t o  force another into treatment, 

not necessarily because an emergency exis ts .  

r e s t r i c t ive  al ternat ives  can occur i f  procedures fo r  preliminary 

screening before hospitalization exist only along the non-emergency 

route, as i s  the case i n  most s ta tes .  

We 

No diversion to  l e s s  

31 

I t  makes l i t t l e  sense t o  provide preliminary screening along the 

route which i s  seldom travel led,  and t o  f a i l  t o  do so along the route to  

involuntary c i v i l  commitment along which most respondents travel.  

opportunity fo r  preliminary screening should occur i n  a l l  cases, and tha t  

opportunity should only be 1 imi ted,  not en t i re ly  el iminated, i n  emergency 

cases. 

The 

The statutory mechanisms, i f  not the practice,  fo r  this type of 

preliminary screening of a l l  cases, emergency or  non-emergency, seems t o  

be i n  place i n  Virginia. 

of involuntary c iv i l  commitment by requesting tha t  a respondent appear 

before a d i s t r i c t  court  judge ,  magistrate, o r  special just ice .32 A 

judge or  special j u s t i ce  must be available to  consider requests f a r  

temporary detention orders seven days a week, twenty-four hours a 

day.33 

the respondent meets commitment c r i t e r i a ,  he or she issues an order fo r  

Any responsible person may i n i t i a t e  the process 

I f  the judge  or magistrate has probable cause t o  believe tha t  

31. See, e.g. Tucson Report (this volume). 

32. Wi 11 i amsburg-James City County Report ( this vol ume 1 , note 89-90 and 
-- 

accompanying text .  

33. - Id.  a t  notes 98-104 and accompanying text .  
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temporary detention of the respondent. 34 Determining whether probable 

cause exists t o  issue a detention order affords the oppor tuni ty  for  

consideration of the appropriateness and avail a b i l  i t y  o f  less restrictive 

a1 ternatives t o  the detention and possible involuntary hospitalization of the 

individual. 

the advice of a mental health professional or  upon his or  her own motion, 

based on probable cause. 

decision, the expertise of the person requesting the temporary detention 

order probably carries the most weight. 

law enforcement officer whose judgment has been reliable i n  the past 

recommends or requests a detention order, the judge almost automatically 

issues the order. 

the judge usually requires a prescreening report from a community mental 

health center which i s  responsible for screening of a l l  allegedly mentally 

i l l  adults or mentally retarded persons who reside i n  the area. 

judges usually consult w i t h  a mental health professional regarding the 

The judge or magistrate may issue a detention order based upon 

Al though  a number of factors influence the judge's 

When a mental health professional o r  

When a family member requests a detention order, however, 

Hence, 

appropriateness of 

Also, the judge o r  

"shall a f ford  such 

A l t h o u g h  the judge 

detaining the individual p r i o r  t o  ordering detention. 

magistrate, when the respondent appears before h i m  o r  her, 

person an opportunity for vol untary admi ssi on. 1135 

or magistrate, may, i n  practice, issue an order for the 

detention o f  the respondent w i t h o u t  affording h im or her the opportunity t o  

undergo less  restrictive mental health intervention, the framework for 

performing prel imi nary screening, regard1 ess of the commitment route, exis ts  

i n  Yirginia's mental health statute. 

34. - Id. a t  notes 89-90 and accompanying text. 

35. Va. Code §37.1 -67.1 (Repl. Vol. 1976 & Cum. Supp. 1983) .  
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8. Screening Agents and Their Funct ions  

( A )  CCMfWNITY-BASED SCXEENING AGENTS, OR GATEKEEPERS, 
SHOULD FUNCTION AT THE THRESHOLD OF IYVOLUNTAR'i 
CIVIL COMMITMENT PROCEEDINGS AND MAKE INFORMED 
DECISIONS ABOUT \4HETHER Il\l\dOLUNTARY CIYIL 
CGMMI3lENT SiiOULD BE PURSUED ALONG EPIERGENCY OR 
MONEMERCENCY ROUTES IN A PARTICULAR CASE, OR 
WHETHER LESS RESTRICTIVE ALTERNATIVES SHOULD BE 
CONSIDERED. 

i 
I 

i 
I 

(B) GATEKEEPERS SHOULD BE MENTAL HEALTH PROFESS1 ON- 
ALS, OR COURT PERSONNEL WORKING IN COOPERATION 
WITH MENTAL HEALTH PROFESSIONALS, EXPERIENCED IN 
THE DIAGNOSIS OF MENTAL ILLNESS AND FACILE IN 
APPLYING THE LEGAL, PSYCHOLOGICAL, AND SOCIAL 
CONSTRUCTS USED IN W I N G  DECISIONS CONCERNING 
DETENTION PURSUANT TO INVOLUNTARY HOSPITALIZATION, 
RELEASE, AND ALL INTERMEDIATE ALTERNATIVES. 
GATEKEEPERS SHOULD HAVE THE AUTHORITY TO ORDER 
INVOLUNTARY DETENTION AND TO REQUEST AMBULANCE OR 
POLICE ASSISTANCE FOR TRANSPORTING RESPONDENTS TO 
AND FROM APPROPRIATE MENTAL HEALTH FACILITIES, 

WHEN A Ca4MUNITY MENTAL HEALTH AGENCY OR SOME 
OTHER HEALTH CARE AGENCY (HEREINAFTER "PORTAL") 
RECEIVES A REQUEST FOR AN APPLICATION FOR 
INVOLUNTARY COMMITMENT, A GATEKEEPER SHOULD: 
( 1  ) IMMEDIATELY DETERMINE WHETHER TO PURSUE 
COMMITMENT PROCEEDINGS, OR TO ADVISE THE 
APPLICANT TO SEEK ALTERNATIVES; ( 2 )  IF SUCH 
ALTERNATIVES ARE NOT PURSUED BY THE APPLICANT, 
ASSIST THE APPLICANT IN COMPLETING THE 
APPLICATION FOR INVOLUNTARY COMMITMENT; AND ( 3 )  
REVIEW AND INVESTIGATE THE APPLICATION AND SCREEN 
THE RESPONDENT. 

(C) 

(D) INVESTIGATION AND REVIEW OF THE APPLICATION 
SHOULD INCLUDE THE FOLLOWING: (1) REVIEW AND 
ASSESSMENT OF THE RELIABILITY AND CREDIBILITY OF 
ALL FACTUAL INFORMATION CONTAINED IN THE WRITTEN 
APPLICATION, ( 2 )  INTERVIEWS OF THE APPLICANT AND 
AVAILABLE WITNESSES WHO HAVE KNOWLEDGE OF THE 
RESPONDENT THROUGH PERSONAL INFORMATION. 

SCREENING SHOULD INCLUDE A PERSONAL INTERVIEW 
WITH THE RESPONDENT WHEREUPON A DETERMINATION IS 
MADE TO PURSUE INVOLUNTARY CIVIL COMMITMENT OR TO 
DIVERT THE RESPONDENT TO LESS RESTRICTIVE 
TREATMENT AND CARE. THE INTERVIEW SHOULD BE 
CONDUCTED AT A COMMUNITY PORTAL AT A SPECIFIC 
TIME AND DATE OR, IF THE RESPONDENT IS UNWILLING 
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OR UNABLE TO COME TI3 THE PORTAL,  AT THE R E S I D E N C E  
OR OTHER LOCATION GI- THE RESPONDENT OR,  IF A 
PERSONAL FACE-TO-iACE INTERVIEW CANNOT BE 
ARRANGED IU'ITHIN TYE P R E S C R I S E D  TIME L I M I T S ,  THE 
I N T E R V I E W  MAY BE CONDUCTED BY TELEPHONE.  THE 
I N T E R Y I E A  SHOULD INCLUDE:  ( 1  ) G I V I N G  THE 
RESPONDENT A COPY OF THE COMPLETED A P P L I C A T I O N  
AND AN ORAL EXPLANA'JION OF THE NATURE, P U R P O S E ,  
AND P O S S I B L E  CONSEQUENCES O F  THE INTERVIEW;  ( 2 )  
WRITTEN N O T I C E  AND ORAL EXPLANATION O F  A L L  R I G H T S  
P R E S C R I B E D  BY LAW, AND AN O F F E R  O F  A S S I S T A N C E  T O  
THE RESPONDENT T O  R E A L I Z E  THOSE R I G H T S ;  AND ( 3 )  
MENTAL HEALTH S E R V I C E S  SUCH A S  C R I S I S  
I N T E R V E N T I O N ,  COUNSELING,  MENTAL HEALTH THERAPY,  
AND OTHER P S Y C H I A T R I C ,  WELFARE,  PSYCHOLOGICAL,  
AND LEGAL S E R V I C E S  AIMED A T  A V O I D I N G  UNNECESSARY 
AND I NAP P ROP R I A T E  I N V OLU N TARY H O S P  I TAL I ZAT I OM AND 
P R O V I D I N G  CARE AND TREATMENT IN THE L E A S T  
RE ST R I  C T  I V E S E T T I N G  . 

( E )  A T  THE COMPLETION O F  THE I N V E S T I G A T I O N ,  REVIEW, 
AND S C R E E N I N G ,  THE GATEKEEPER SHOULD AGAIN 
DETERMINE WHETHER T O  PURSUE COMMITMENT 
P R O C E E D I N G S ,  T O  D I V E R T  THE CASE T O  SOME 
ALTERNATIVE TREATMENT OR CARE,  OR T O  TERMINATE 
ANY FURTHER A C T I O N S  IN THE CASE.  

IF THE GATEKEEPER DETERMINES THAT THE RESPONDENT 
M E E T S  THE COMMITMENT C R I T E R I A  AND THAT THE 
RESPONDENT CANNOT BE SERVED IN A S E T T I N G  L E S S  
R E S T R I C T I V E  THAN THAT PROVIDED BY H O S P I T A L I Z A T I O N  
WITHOUT G I V I N G  R I S E  T O  I M N E D I A T E  AND S U B S T A N T I A L  
R I S K S  T O  THE RESPONDENT OR OTHERS,  THE GATEKEEPER 
SHOULD CAUSE THE RESPONDENT T O  BE TAKEN T O  A 
MENTAL HEALTH F A C I L I T Y  PURSUANT T O  INVOLUNTARY 
COMMITMENT. 

( F )  THE GATEKEEPER SHOULD S U B M I T  A REPORT O F  THE 
REVIEW, I N V E S T I G A T I O N ,  AND S C R E E N I N G  T O  THE COURT 
WITH THE A P P L I C A T I O N  FOR INVOLUNTARY C I V I L  
COMMITMENT. 

Come n t ary 

The decision by mental health personnel or police t o  i n i t i a t e  the 

involuntary civil  commitment process, in most jurisdictions, invariably 

causes an individual some curtailment o f  l iberty,  loss o f  rights, and 

sti gma o f  being 1 abel ed "mentally i 11. 'I Thorough mental heal t h  screeni ng 
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and evaluation and judicial review of a case before detention and 

hospital  i r a t i o n  has  remained a matter o f  theory. 35 

This guide1 ine encourages the accompl ishment o f  reviewing, 

investi ga t ing ,  and screening, of mental health cases by gatekeepers 

before a respondent i s  taken i n t o  custody pursuant  t o  involuntary c iv i l  

commitment. In a1 1 cases, gatekeepers shoul d review and i nwesti gate 

appl ica t ions  for involuntary  c ivi l  commitment and screen respondents t o  

avoid unnecessary detention and hospitalization when (1)  there are 

inadequate grounds t o  believe t h a t  the respondent presents a likelihood 

of serious harm t o  self or others a s  a result o f  mental disorder, and (2)  

when there are less restrictive alternatives for  care and treatment 

available t o  the respondent. 

should be completed prior t o  custody-taking and detention, unless a 

gatekeeper, or a peace officer upon consultation w i t h  a gatekeeper, 

determines t h a t  immediate detention i s  necessary t o  prevent serious harm 

t o  the respondent or others. 

contact and consultation between a gatekeeper and a peace officer should 

establ i sh the necessity f o r  immediate detention. 

The review, investigation, and screening 

In such emergency cases, a t  least telephone 

The development of mechanisms for screening, investigation, and 

review of cases before a formal jud ic ia l  hearing takes place should be 

achieved by a cooperative effort invo lv ing  mental heal t h  practitioners, 

c o u r t  personnel, and t o  a lesser extents law enforcement officials. 

36. "The majority of courts addressing the issue of whether there is  a 
r i g h t  t o  a probable-cause hearing i n  civil commitment proceedings, 
implicit?y acknow?edge the need for  a hearing before a non-emergency 
admission is  made, b u t  primarily address the arguments f o r  or against  
a prompt probable-cause hearing soon after the i n i t i a l  detention." 4 
Mental Disabil i t y  Law Reporter, 290 ( m e m p h a s i  s added) a 
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Review and investigation of cases, and screening and diversion of 

respondents from involuntary  h o s p i t a l  ization, serve the interests of the 

respondent, the applicant o r  petitioner, the court, and the taxpayer. 

The respondent's interests are met by the avoidance of unnecessary 

detention and involuntary hospitalization, as well as his or her interest 

i n  access t o  less restrictive mental health care and treatment. 

applicant o r  petitioner's interests are served by providing immediate 

support and assistance for a person whom he or she believes i s  incapable 

of caring for  h im or herself, and by providing an education resource 

during a time of cr is is .  

more efficient and economical allocation of resources. 

The 

The courts and the community are served by a 

9. Diversion a t  Various Points  

LAW ENFORCEMENT PERSONNEL, MENTAL HEALTH PROFESSIONALS, 
SOCIAL WORKERS, JUDGES, AND OTHERS IN THE POSITION TO 
EFFECT THE INVOLUNTARY CIVIL COMMITMENT PROCESS AT ITS 
VARIOUS STAGES, SHOULD HAWE KNOWLEDGE OF, AND BE ABLE 

TIVES AT ANY OF THE VARIOUS POINTS AT WHICH THESE 
AGENTS OPERATE . 
TO DIVERT RESPONDENTS TO, LESS RESTRICTIVE ALTERNA- 

Commen t a  rv 

Although the state should bear the burden of demonstrating t h a t  the 

course o f  treatment and care i t  advocates i s  the least restrictive 

alternative, as required by Guideline 15, al l  the agents along the route 

toward hospitalization should be able t o  divert respondents t o  the least 

restrictive alternative. Just as  mental illness and dangerousness are 

generally considered as  appropriate cr i ter ia  applicable t o  al l  stages of 

the commitment proceedings, the informed determination of the least 

restrictive alternative should  be viewed as an integral par t  of the 

decision making of those agents whose responsibility i t  i s  t o  move 

respondents along the route t o  involuntary civil commitment. 
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10. Conimi tment Criterion 

A REQUIREPENT THAT I N O L U N T A R Y  CIVIL CGMMiTMENT BE 
CONSISTENT YITH THE LEAST RESTXCTIYE ALTEWATIYE 
DOCTRINE SaOULD BE INCORPORATED AS PART OF THE 
COMMITMENT CRITERIA F9RPIALLY BY STATUTE OR COURT RULE 
OR INFORMALLY AS A :4ATTER OF PRACTICE. 

Commentary 

Some commentators believe t h a t  the par t icular  wording of statutory 

c r i te r ia  will have l i t t l e  bearing on practice and t h a t  mental health 

personnel, judges,  and j u r i e s  will continue t o  do as they w i s h  and use 

involuntary c ivi l  Commitment based on their own biases and preconcep- 

t i o n ~ . ~ ~  In our view, the skeptism about the value of modifying terms 

such as ''mental i l l  ness" or  "dangerousness" i n  the substantive commitment 

c r i te r ia  may be ju s t i f i ed  i f  only because some evidence exists tha t  such 

changes have had re la t ively l i t t l e  impact on practice. Such skeptism 

about in t roduc ing  precise language requiring the application of the l e a s t  

r e s t r i c t ive  a1 ternative doctrine may n o t  j u s t i f y  similar cr i t ic ism.  

While definit ional problems abound i n  the l eg i s l a t ive  and j u d i c i a l  

construction of the l e a s t  r e s t r i c t ive  a1 ternat ive doctrine, the elements 

of the def ini t ion have not been subject t o  the bickering among c iv i l  

1 iber tar ians ,  mental health professional s, and others regarding the 

t radi t ional  commitment c r i t e r i a  of mental i l l nes s  and dangerousness. 

Thus, while we do not  expect t h a t  those law enforcement personnel, mental 

health professionals, and social service providers primarily affecting 

the involuntary c iv i l  commitment process will ever pay as much attention 

37. See Stromberg & Stone, A Model S t a t e  Law on C i v i l  Commitment of the 
Mentally I1 I ,  20 Harvard Journal on Legislation 214, 285 ( 1  983); 
In s t i t u t e  supra note 3, a t  1-4; Ke i l i t t  & McGraw, supra note 19 ,  a t  
100-1 02. 
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t o  the statutory c r i t e r i a  for involuntary civil  commitment t h a t  legal 

advocates woul a 7 i ke them t o ,  t h e  1 eas t  r e s t r i c t ive  a1 ternat i  ve 

doctrine's expression i n  the statutory c r i te r ia  would, i f  noth ing  e l se ,  

allurninate the importance of the doctrine a t  the various stages of the 

commitment proceeding. Most jurisidictions reproduce the language of the 

s ta tutory cr i ter ia  i n  the i n i t i a l  peti t ions and applications i n v o k i n g  the 

commitment cour t ' s  jur isdict ion.  If  n o t h i n g  else, the incorporation of 

the l e a s t  restrictive a1 ternat ive doctrine w i t h i n  the s ta tutory 

commitment c r i t e r i a  would cause such an advertisement of the doctrine i n  

the paperwork t h a t  must move i n  tandem w i t h  the commitment proceedings. 

Virginia serves as  an example of a s t a t e  t ha t  has formally 

incorporated the l e a s t  restrictive doctrine i n t o  i t s  commitment 

c r i t e r i a .  

danger t o  h i m  of herself o r  others as  a result of mental i l l n e s s  o r  i s  

seriously mentally i l l  and substantiably unable t o  care fo r  h im or 

hersel f , and i f the a1 te rna t i  ves t o  inst i tut ional  confinement and 

treatment were investigated and deemed n o t  sui tab1 e. 

A respondent may be committed only i f  he or she is  an imminent 

38 

38. Will iamsburg-James City County Report (this volume), note 153 and 
accopmanying text.  A1 though  a substantial majority of s ta te  
1 egi sl atures require their  courts t o  consider a1 ternati ves t o  
hospi ta l iza t ion  prior t o  o r  a t  the time of involuntary c iv i l  
commitment (see notes 78-84 and accompanying tex t ,  Will iamsburg-James 
City County Report, this volume), only eight  s t a t e s  have incorporated 
the leas t  r e s t r i c t ive  al ternat ive doctrine as par t  and parcel of 
their  commitment c r i t e r i a .  For example, i n  Utah, a respondent may 
not be involuntarily hospitalized i f  "Ctlhere is  no appropriate less  
restrictive a1 ternative t o  a court  order of hospital izat ion."  Utah 
Code Ann. §64-7-36(10)(d) (Supp. 198311; see Alaska S ta t .  
§47.30.730(a) ( 2 )  (Supp. 1983); Hawaii R e v x t a t .  §334-60(b)(l ) ( c )  
(Supp. 1979); Me. Rev. Stat .  Ann. tit. 34, §2251(7) (1964); Mo. Ann. 
Stat .  9632.335(4) (Vernon Supp. 1984); N.M. S t a t .  Ann. 943-1 -12(c) 
(Repl. Pamphlet 1979); Tenn. Code Ann. 933-604 (Supp. 1983); and Va. 
Code §37.1-67.3 (Cum. Supp. 1 983). 
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11. Voluntary Admission 

RESPONDENTS WHO HAY E BEEN CGMMITTED INVOLUNTARILY TO 
INPATIENT T2EATMENT SHOtiLD .?E ABLE TO COIJVE3T TO 
VOLUNTARY INPATIENT ADMISSION STATUS AT AMY TIME IF  
THE DIRECTOR OF THE TREATMENT F m i m  O R  HIS OR ~ E R  
DESIGNEE DETEFWHES THAT THE CONVERSION IS  APPROPRIATE 
AND MADE Iia GOOD FAITH. 

Comment a r y  

A respondent who willingly and ably chooses to  become a voluntary 

patient i n  a hospital t o  which he or she has been committed on an 

involuntary basis should be granted this request as expeditiously as 

possible. 

voluntarily cooperates i n  a treatment program. 39 

jurisdictions, voluntary admission status is generally less r e s t r i c t ive  

t h a n  involuntary admission s ta tus  i n  terns of length of mandatory 

treatment and the treatment setting. For example, i n  Virginia 

respondents who choose to  convert t o  involuntary admission s t a tus  must  

accept treatment for  a m i n i m u m  of f ive  days, whereas respondents 

committed involuntarily are subjected t o  treatment for  up  t o  180 

days?’ After seventy-two hours, the respondent turned voluntary 

pat ient  may give the hospital forty-eight hours notice t h a t  he or she 

wishes t o  leave the hospital. The forty-eight period permits the 

hospital t o  f i l e  a peti t ion for  an involuntary commitment. Eastern State  

Hospital i n  Will iamsburg, Virginia rarely confines a voluntary pat ient  t o  

a locked ward; involuntary patients usually stay on a locked ward 

Therapeutic e f fo r t s  are  probably enhanced when a pat ient  

In most 

39. Stromberg 81 Stone, supra note 3, a t  328. 

40. Williamsburg-James City County Report ( this volume), notes 146-148 
and accompanying text. 
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anywhere from ten t o  fourteen days. Hospital o f f i c i a l s  explained tha t  

this i n i t i a l  r e s t r i c t ive  setting i s  necessary t o  s taba l ize  involuntary 

pat ients  who, by statutory def ini t ion,  are  a danger t o  themselves or  

others,  o r  substanti a l l y  unable t o  care for  themselves. 41 

No doubt ,  the procedures fo r  conversion from involuntary admission 

s t a tus  t o  voluntary s t a tus  can be abused. 

inappropriate f o r  voluntary hospitalization may seek to  manipulate the 

system by seeking conversion simply i n  order t o  request immediate 

discharge. 

requirement t h a t  conversions from involuntary t o  voluntary admission 

status may be prevented by the treatment fac i l  i t i e ~ . ~ *  On the other  

hand, hospital s t a f f  may encourage the elect ion of voluntary admission by 

respondents f o r  reasons other than treatment considerations. 43 Abuses 

of the voluntary conversion by treatment f a c i l i t y  s t a f f  can be checked by 

requiring respondent's counsel t o  ce r t i fy  t h a t  a pa t ien t  who has 

requested voluntary admission d i d  so w i l l i n g l y  and w i t h  f u l l  

understanding of the consequences of his o r  her action. By means of this 

procedure, the court  may be assured by attorneys tha t  respondents are  not 

Respondents who may be 

Abuses by respondents can be checked by the guidel ine 's  

being talked in to  

hearing. A court  

treatment against  their wishes and without a judicial  

may s t i l l  require a respondent t o  appear i n  court so 

41. 

42. 

43. 

Id.  - 
For a review of approval and conditions, - see Ins t i t u t e ,  supra note 
21, IV-15 t o  11-19. 

See Kei l i tz ,  Involuntary C i v i l  Commitment i n  Columbus, Ohio 49-51 
m l i a m s b u r g ,  Virginia: National Center f o r  S ta te  Courts). 
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t h a t  the court may be sa t i s f ied  t h a t  the application fo r  voluntary 

admission s ta tus  was made willingly. 44 

I f  used appropriately, conversion of respondents from involuntary to  

voluntary hospitalization has advantages for  a l l  interested par t ies  and 

is  consistent w i t h  the l e a s t  r e s t r i c t ive  a1 ternat ive doctrine. 

Respondents vol  untarily admi tted generally have more freedom w i  thin the 

f a c i l i t y  and are  able t o  a f f ec t  t h e i r  release more easi ly  than i f  they 

were involuntarily committed. 

an involuntary commitment. 

favorably disposed toward treatment, t h a t  treatment i s  more 1 ikely t o  be 

successful. 

requirments of invol untary commiment. 

They also avoid the cont inuing  stigma of 

Because voluntary pat ients  are generally 

In a d d i t i o n ,  treatment s ta f f  avoid the paperwork and hearing 

1 2. Petitions 

PETITIONS OR APPLICATIONS FOR INVOLUNTARY TREATMENT 

EVALUATIONS PURSUANT TO INVOLUNTARY CCMMITMENT, SHOULD 
ALLEGE THAT LESS RESTRICTIVE ALTERNATIVES ARE 
INAPPROPRIATE. 

AND CARE, INCLUDING COURT-ORDERED MENTAL HEALTH 

Comment a ry 

T h i s  guide1 ine requires tha t  petitioners or applicants pursuing the 

involuntary c iv i l  commitment of another person bear the i n i t i a l  burden of 

a l leging the inappropriateness or undesirabil i ty of l e s s  r e s t r i c t ive  

a1 ternatives before invol untary hospital ization can occur. Only a 

44. T h i s  type of cer t i f ica t ion  procedure t o  check potential abuse of 
voluntary  admissions by mental health s t a f f  i s  i n  place, by court 
rule ,  i n  Chicago. See Zimmerman, Involuntary C i v i l  Commitment i n  
Chicago, 43-44 (Wilmmsburg, V i  rginia:  
Courts 1 982). 

National Center for  State  
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minority of  jurisdictions require the petition fo r  commitment t o  allege 

t h a t  a1 ternati ves t o  1 nvo1 untary hospital i zati on are  unacceptabl e t o  

 petitioner^.^^ Guideline 15 places t h a t  burden of proof on the s ta te .  

13. Negotiation and Settlement o f  Cases. 

ATTORNEYS R E P R E S E N T I N G  RESPONDENTS AND THE S T A T E  
I N  INVOLUNTARY C I V I L  COMMITMENT P R O C E E D I N G S  
SHOULD NEGOTIATE AND S E T T L E  C A S E S  I N  WHICH THE 
T H E R A P E U T I C  AND PREVENTATIVE GOALS O F  THE 
P R O C E E D I N G S  CAN BE ACHIEVED BY A L T E R N A T I V E S  T O  
INVOLUNTARY COMMITMENT. 

IN THE N E G O T I A T I O N  AND SETTLEMENT O F  EACH 
A P P R O P R I A T E  C A S E  : 

(1) ATTORNEYS SHOULD A C T I V E L Y  OBTAIN AEiD 
C O N S I D E R  I N F O R M T I O N  FROM LAW ENFORCEMENT 
O F F I C E R S ,  MENTAL HEALTH P R O F E S S I O N A L S ,  
P E T I T I O N E R S ,  AND F A M I L I E S  O F  RESPONDENTS;  AND 

( 2 )  SETTLEMENT P R O P O S A L S  BY THE RESPONDENT 'S 
ATTORNEY SHOULD BE THOROUGHLY EVALUATED, 
F I R S T  BY THE S T A T E ' S  ATTORNEY AND THEN BY 
T H E  COURT. 

P O L I C I E S  AND PROCEDURES SHOULD BE DEVELOPED FOR 
MONITORING RESPONDENTS ' COMPLIANCE,  AND 
RESPONDING T O  C A S E S  OF NONCOMPLIANCE, WITH THE 
TERMS AND C O N D I T I O N S  OF SETTLEMENTS.  

A SYSTEM SHOULD B E  E S T A B L I S H E D  SO THAT CURRENT 
INFORMATION IS R E A D I L Y  A C C E S S I B L E  ABOUT 

CARE F A C I L I T I E S  AND PROGRAMS AND T H E I R  
W I L L I N G N E S S  AND CAPACITY T O  A C C E P T  RESPONDENTS 
D I V E R T E D  FROM I NVOLUNTA RY COMMITMENT. 

C OMMU N I TY - BASED,  L E S S  RE ST R I  C T  I V E TREATMENT AND 

Commentary 

This guideline encourages the use of negotiation and settlement 

procedures s i  m i  1 a r  t o  those now evol v i  ng i n  Milwaukee C o u n t y ,  Wi sconsi n. 

A l t h o u g h  the settlement process i n  Milwaukee has sparked much controversy, 

45. See supra note 38; see also Hoffman & Foust,  note 1 ,  a t  1718, n. 64. -- -- 
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i n  our opinion, this controversy has resulted from aspects o f  the 

procedures needing refinement, n o t  from the merits o f  the general process 

i t s e l f .  

s t ra teg ies  a respondent i s  effect ively guided t o  optional treatment and 

care while protecting c iv i l  l iber ta r ian  concerns. 

The settlement process can ensure tha t  through cooperative 

In Milwaukee, negotiated settlements take two forms: (1 )  

"court-ordered vol untaryl' agreements ( C O V s )  ,46 which r e su l t  i n  

voluntary inpat ient  s ta tus ,  and (2) stipulated settlements, which r e su l t  

i n  outpatient s ta tus .  A negotiated settlement resu l t s  from re la t ive ly  

unstructured conferences and negotiations between the attorney 

representing the respondent and the corporation counsel, who represents 

the s ta te .  These conferences and negotiations generally occur pr ior  t o  

the probable cause hearing, b u t  may follow i t .  

reach an agreement, and then seek postponement of the probable cause 

hearing o r  final commitment hearing for  a specified time, dur ing  which 

the respondent par t ic ipates  i n  the agreed-upon treatment program. 

the respondent f a i l s  t o  comply w i t h  the terms of the agreement, the 

matter is  dismissed a t  the end o f  the treatment period. If  the 

respondent has f a i  1 ed t o  comply, the corporati on counsel requests t ha t  

the case be reopened. 

The par t ies  negotiate, 

Unless 

A st ipulated settlement may r e su l t  i n  the case be ing  held open fo r  up 

t o  90 days. 

administration of psychotropic medication, psychotherapy vocational 

Typical conditions of these agreements include outpatient 

46. In I .  Kei l i tz  & B.D. McGraw, supra note 19, a t  72 n.70, the authors 
suggested tha t  par t  of the c o f i e r s y  surrounding court-ordered 
voluntary agreements has resulted from the inherently inconsistent 
label used t o  re fer  t o  these agreements. The authors suggested an 
a1 terna ti  ve 1 abel , such as "sti pul ated vol untary " . 
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rehabilitation, day care, placement i n  a group home or board-and-cars 

facil i ty,  social services such as  General Assistance or Supplementarj 

Security Income, food stamps, "meal s-on-wheel s,"  homemaker services, and 

other cond i t ions  peculiar t o  the case, 

scheduled probable cause hearing, the parties present the stipulated 

settlement t o  the court, which  usually adopts  i t  as  the order of the 

court. 

A t  the time o f  the originally 

Under the conditions of a COV, judicial proceedings may be adjourned 

for  up t o  six months  or u n t i l  ( 1 )  the respondent's counsel notifies the 

court t h a t  his or her client wishes the case t o  be set for  hearing, or 

(2) Milwaukee County Mental Health Complex s t a f f  determine t h a t  the 

respondent no longer needs inpatient treatment and not i fy  the court t o  

t h a t  effect, i n  which case the pending commitment proceedings are 

dismissed. 

of the treatment s t a f f .  

respondent agrees t o  cooperate w i t h  treatment s taff .  

The court  orders the COV conditions subject t o  the approval 

Under the resulting "voluntary" admission, the 

The elements of a proposed settlement are i n i t i a l l y  formulated by the 

respondent's counsel. 

w i t h  the respondent (usually the evening before the schedul ed probable 

cause hearing), detention ward s t a f f ,  social workers affiliated either 

w i t h  the Legal Aid Society or the community services board, and, a1 t h o u g h  

less frequently, family members and petitioners. 

corporation counsel may investigate a1 ternative arrangements before the 

respondent's counsel presents a proposed Settlement, he typically waits 

fo r  t h a t  proposal Once he receives a proposal,  he may review i t  w i t h  a 

detention ward psychiatrist and w i t h  members of the respondent's family. 

Corporation counsel m i g h t  then accept the proposal a s  presented, 

In constructing a proposal, the attorney talks 

A l t h o u g h  the 
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negotiate modi f ica t ions  o f  conditions o f  the proposal, o r  reject the 

proposal o u t r i g h t  and proceed to probable cause hearing. 

Supporters o f  the negotiated settlement process i n  Milwaukee state 

that i t  furthers Wisconsin's legislative pol icy of assuring access TO the 

least restrictive treatment a1 ternative appropriate t o  the respondent's 

needs. Critics argue t h a t  i t  t ips the balance too much i n  favor  of the 

respondent's liberty interests while compromizing much needed treatment 

and care. 

monitoring o f  a respondent's compl i ance with outpatient treatment terms 

and conditions is  inadequate. 

A criticism aimed a t  stipulated settlements i s  t h a t  the 

Lack of resources l i e s  a t  the roo t  of the monitoring problem. 

Corporation counsel does not  have the time or the resources t o  monitor a 

respondent's compl iance w i t h  the conditions o f  a stipulated settlement 

once i t  i s  approved by the court. 

occurs when petitioners, members of the respondent's family, mental 

health professionals, or others in the community b r i n g  a respondent's 

noncompl iance t o  the attention of the corporation counsel. 

additional resources appear t o  be the only complete solution t o  the 

problem, a coordination and linking of existing services, and a 

The only real check on compliance 

While 

modification o f  the legal proceedings t o  better accomodate the stipulated 

settlement process, may provide partial solutions. 

14. Orientation and Education for Attorneys 

AM ORIENTATION AND A CONTINUING EDUCATION PROGRAM FOR 
ATTORNEYS SHOULD BE PREREQUISITE TO INCLUSION ON AM 
APPOINTMENT LIST OF RESPONDENTS' ATTORNEYS AND SHOULD 
INCLUDE INSTRUCTION REGARDING (1  THE LEGAL AND 
PRACTICAL APPLICABILITY OF THE LEAST RESTRICTIVE 
ALTERNATIVE DOCTRINE; (2) THE RESPONSIBILITY OF 
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RESPONDEAT'S COUNSEi FDR EXPLCRING LESS RESTAICTIilE 
XTERNATZYES 4ND FCR 3FFERING Tl-IESE ALTERNATIVES TO 
THE COURT; ( 3 )  THE CONTINUUM OF SERVICES, FROM 
INTENSIX iNPATIiN TREATMENT TO OUTPATIENT CARE, 
AVAILABLE TO RESPCNDENTS IN THE CONMUNITY; AND ( 4 )  
ENLISTING THE ASSISTANCE OF MENTAL HEALTH AND SOCIAL 
SERVICE 2ORXERS iiJ iDENTIFYING, EXPLORING, AND 
COMMUNICATiNG LESS XSTRICTIVE ALTERNATIVES TO 
INVOLUNTARY HOSPITALIZATION. 

Commentary 

Because of t h e i r  infrequent involvement i n  involuntary c iv i l  

commitment cases, private attorneys are often inexperienced i n  

substantive, procedural , and tac t ica l  matters i nwol ved i n  these cases. 

One response t o  this pervasive problem i s  t o  es tabl ish prerequis i tes  t o  

i n i t i a l  and continued inclusion on the l i s t  o f  attorneys from which 

counsel f o r  commitment respondents are  appointed. Effective 

prerequisites a re  an orientation program and a continuing education 

program fo r  potential respondents' counsel. 

these programs should preferably be a j o i n t  e f f o r t  of the judiciary,  the 

The content and operation of 

local bar, and the mental health system. 

The i n i t i a l  orientation might be as  simple as a one-to-one or  group 

meeting between a judge and potential appointees to  discuss the ro le  and 

functions o f  respondents' counsel i n  c iv i l  comitment proceedings. 

Similarly, a seminar migh t  be conducted t o  i n i t i a t e  the or ientat ion 

program. 

to  attorneys subsequently added t o  the appointment l i s t .  

The seminar m i g h t  be videotaped o r  audiotaped fo r  presentation 

Continuing 

education requirements might  a l so  be met by use of tapes of periodic 

semi nars. 

The overriding purpose of such an educational program should be t o  

ensure t h a t  respondents represented by pr ivate  counsel have a f a i r  
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opportunity to  protect t h e i r  l iber ty  in te res t s  ye t  s t i l l  get  needed 

mental health treatment i n  accordance w i t h  the l eas t  res t r icxive 

a1 ternat ive doctrine. 

respondents' counsel understand thei r functions as advocates and 

counselors w i t h i n  the c iv i l  commitment context. Counsel should 

understand these functions not only on a conceptual leve l ,  b u t  also on a 

practical 1 eve1 . The conceptual understand1 ng should be addressed d u r i n g  

the i n i t i a l  orientation and may require i n p u t  from the various components 

of the mental heal th/legal system. The practical understanding should be 

addressed i n  both the i n i t i a l  and the continuing education programs. 

This would require i n p u t  from the legal community, b u t  a lso from mental 

health treatment providers. When requested by the coordinator of the 

program, treatment providers should provide information concerning the 

types of services and treatment they provide. 

provide information concerning the mechanics o f  the formal and informal 

proceedi ngs. 

The futherance o f  this purpose requi res tha t  

The legal community should 

15. Burdens of Proof 

( A )  THE S T A T E  SHOULD BEAR THE BURDEN OF PROVING THAT 
THE COURSE O F  TREATMENT AND CARE IT ADVOCATES, 
FROM THE I N I T I A L  S T A G E S  OF INVOLUNTARY C I V I L  
COMMITMENT PROCEEDINGS TO EVIDENTIARY HEARINGS OM 
CONTINUED COMMITMENT IS THE L E A S T  R E S T R I C T I V E  
ALTERNATIVE.  

(8) ATTORNEYS R E P R E S E N T I N G  RESPONDENTS IN INVOLUNTARY 
C I V I L  COMMITMENT PROCEEDINGS SHOULD EXPLORE 
TREATMENT A L T E R N A T I V E S  L E S S  R E S T R I C T I V E  THAN 
INVOLUNTARY H O S P I T A L I Z A T I O N  AND SHOULD P R E S E N T  
T H E S E  A L T E R N A T I V E S  T O  THE COURT. RESPONDENTS'  
ATTORNEYS SHOULD E N L I S T  THE A S S I S T A N C E  OF S O C I A L  
WORKERS IN I D E N T I F Y I N G ,  EXPLORING,  AND 
COMMUNICATING L E S S  R E S T R I C T I V E  ALTERNATIVES.  

359 



Comentarv 

The state should  bear no t  only the burden of p r o v i n g  t h a t  the 

substantive involuntary civil cormitment cr i ter ia  are met, b u t  a1 so 

should bear the burden of proving  t h a t  the treatment and car2 t h a t  i t  

advocates i s  the least restrictive a1 ternative appropriate given the 

respondent I s condition. A1 t h o u g h  the burden o f  proof technically should 

l i e  w i t h  the state,  as  a practical matter, the burden of identifying and 

exploring a1 ternatives t o  hospital iza t ion  may fa1 1 on the respondent's 

counsel. Most mental health statutes do n o t  require the state as p a r t  of 

i t s  case in chief t o  explore treatment alternatives less restrictive t h a n  

t h a t  which i t  advocates.47 Rather, the ultimate responsibility l i es  

w i t h  the court t o  determine whether the s ta te ' s  proposed treatment of the 

respondent or some less restrictive modality i s  appropriate. Thus ,  the 

state may have neither the responsibility, nor the incentive, t o  present 

the court w i t h  less restrictive alternatives. .Once the state has presented 

i t s  evidence s u p p o r t i n g  the treatment i t  advocates, the onus shifts t o  the 

respondent's counsel t o  rebut t h a t  evidence and t o  present alternatives t o  

the court .  

present evidence of less restrictive alternatives t o  protect his or her 

c l ient ' s  liberty interests. 

responsi bil i t y  for  presenting a1 ternatives evidence on the party w i t h  the 

incentive t o  present i t ,  Once the respondent's counsel presents his o r  her 

treatment evidence, the court should determine whether the s ta te ' s  evidence 

clearly and convincingly outweighs the respondent's evidence. 

should then order the least  restrictive a1 ternative. 

The respondent's counsel has the incentive t o  explore and 

Thus, the shifting o f  the onus places the 

The court 

47. - See, Keilitz & McGraw, supra note 19,  a t  96-97; Hoffman & Foust ,  
supra note 1 ,  a t  11 09-1 0. 
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16. Cross-Examination o f  Menxai Heal t h  Exoerts 

ATTORNEYS REP RE SEW?NG RESPONDENTS AT CCMMI TivlENT 

WITNESSES OFFERED BY THE STATE AS PROPOHENTS FOR 
INVOLUEITARY HOSP ITALIZATIGN. 

HEARINGS SHOULD CAREFLJLLY CXOSS-EXANI NE EXPERT 

Ccmmenta ry 

Before actually presenting a1 ternatives evidence to  the court ,  a 

respondent ' s  counsel has opportunities t o  cross-examine expert witnesses 

presented by the s t a t e  t o  support the treatment and care tha t  i t  

advocates. Important cross-examination concerns fo r  a respondent's counsel 

include how the witness reached the conclusion tha t  invol untary 

hospitalization i s  the l e a s t  r e s t r i c t ive  a1 ternat ive given a respondent's 

disabling condition, and specif ical ly  which treatment a1 ternatives the 

witness investigated and why they were insuff ic ient .  

Many attorneys f a i l  t o  effect ively cross-examine mental health experts 

tes t i fy ing  on behalf of the state.48 In many instances the s t a t e  may 

present only minimal evidence supporting a par t icular  mode of treatment and 

care. The presentation may consist  of nothing more than the s t a t e ' s  

counsel asking the mental health expertg "would you recommend this f a c i l i t y  

for  treatment? , I '  and the expert responding, ''yes. A1 though attorneys 

representing respondents must determine on a case-by-case basis how and 

whether t o  cross-examine mental health expert witnesses, the attorneys 

should carefully consider probing such concl usory and cursory treatment 

evidence. 

a1 ternat ives  were actually considered by the s ta te .  

The respondent's attorney may determine tha t  no exp l i c i t  

48. Keil i t z  & McGraw, supra note 19, a t  98. 

49. Id. 
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i 7 .  Court Disposition and Review 

AFTER CDNSiDERING THE EVIDENCE AND ARGUMENTS 
?RESENTED, I?.ICLUDiNG THE TREATMEMT PLAN FOR THE 
RESPONDENT, IF ANY, THE COURT SHOULD IMPOSE THE LEAST 
RESTRICTIVE ALTERNATIYE AS DEFINED BY GUIDELINE '1, 

Commenta N 

Involuntary c iv i l  commitment is  no longer synonymous w i t h  placement 

of a respondent i n  the maximum security ward of a s t a t e  mental hospital .  

Techniques and se t t ings  available fo r  ass i s t ing  mentally i l l  individuals 

are increasing i n  number. 

a l te rna t ives ,  because of the cons t i tu t iona l  mandate t h a t  the nature and 

duration of a commitment must bear a reasonable relationship t o  the 

purpose o f  the c ~ n a n i t m e n t , ~ ~  and because a s t a t e  may n o t  impose any 

greater  r e s t r i c t ions  on fundamental freedoms than i s  necessary t o  serve a 

legitimate s ta te  interest ,51 leg is la tures  and courts have increasingly 

recognized the doctrine of the l e a s t  r e s t r i c t i v e  al ternat ive.  

Because of the ava i lab i l i ty  of placement 

Paragraph ( A )  of this guideline i s  i n  accordance w i t h  t h a t  t r e n d .  I t  

c a l l s  upon the court  t o  s e l ec t  the l e a s t  d ras t ic  means available. This 

does n o t  mean t h a t  the judge  must decide the appropriate dosages of the 

drugs  t o  be administered, or the intensi ty  of therapy. 

requires the court t o  consider the types of se t t ings  (e.g., maximum 

security ward, non-secure ward, o u t p a t i e n t  community mental health care), 

and the broad classes  o f  therapy and services proposed, and to  se l ec t  the 

one(s)  t ha t  best addresses the respondent's needs and problems, and t h a t  

Rather, i t  

50. See, Jackson v. Indiana, 406 U.S. 715 (1972); O'Connor v. Donaldson, 
'422 U.S. 563 ( 1 9 / 5 ) .  

51. See, e.g., Shelton v. Tucker, 364 U.S. 479 (1960); Lake v. Cameron, 
FTzh-65/ (1 966). 
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intrudes least  lipon the respondent 's  freedom o f  act ion and boaily 

i ntegri  ty .52 

18. OtitDatient Treatment arrC Care 

( A )  WHENEVER APPROPRIATE, INVOLUNTARY OUTPATIENT 
TREATNENT OR A COMBINATION OF OUTPATIENT AND 
INPATIENT TREATMENT AND CARE SHOULD BE ORDERED BY 
THE COMMITMENT COURT AS A LESS RESTRICTIVE 
ALTERNATI VE TO INVOLUNTARY INPATIENT 
HOSPITALIZATION. 

( B )  THE DIRECTOR OF THE MENTAL HEALTH CARE FACILITY 
PROVIDING INVOLUNTARY OUTPATIENT TREATMENT AND 
CARE,  OR HIS OR HER DESIGNEE, SHOULD HAVE THE 
RESPONSIBILITY OF SUPERVISING RESPONDENTS ORDERED 
TO UNDERGO OUTPATIENT TREATMENT AND CARE AND 
MONITORING THEIR COMPLIANCE WITH THE TREATMENT 
PLAN. THE DIRECTOR OR DESIGNEE MAY REVOKE THE 
OUTPATIENT TREATMENT STATUS OF ANY RESPONDENT WHO 
FAILS TO COMPLY WITH THE OUTPATIENT TREATMENT 
PLAN. 

Commen t a  ry 

Most j u r i s d i c t i o n s  do not have disposi t ional  options lying between 

the extremes o f  involuntary i n p a t i e n t  hospi ta l iza t ion  and o u t r i g h t  

release o f  a r e ~ p o n d e n t . ~ ~  This guideline urges the consideration o f  

1 ess r e s t r i c t i v e  a1 ternatives t o  involuntary hopsi t a l  i za t ion  whenever 

possible w i t h o u t  ignor ing  the p o s s i b i l i t y  t h a t  those a1 ternatives may 

prove t o  be unsuccessful o r  become inappropriate a t  some fu ture  time. 

52. See e.g., Chambers, Alternat ives  t o  Civil Commitment o f  the Mentally 
m:-actical  Guides and Consti tutional Imperatives, /O M' i chi * gan 
law Review, 1101 (19/2)  ; Shapiro, Legislating the Control o f  Behavior 
Control: Autonomy and Coercive Use o f  Organic Therapies, 4 /  S outhern 
Cal i f ronia  Law Review, 23/ (1974). 

53, See Miller #I Fiddleman, Outpatient Commitment: Treatment i n  the 
Least Res t r ic t ive  Environment, 35 Hospital and Community Psychiatry 

4/ (1984).  
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In  what i s  perhaps the most recent development of  the l e a s t  

res t r ic t fve  a1 tzmat ive  doctrine -in mental health law, some s t a t e s  have 

provided specific a1 ternatives t o  involuntary hospitalization i n  t h e i r  

mental heslth s ta tu tes ,  including court-ordered treatment i n  community 

mental heal t h  centers and nursing homes , and re1 ease from i nvol untary 

hospitalization contingent on compliance w i t h  a program of outpatient 

treatment.54 For example, Arizona's Mental Health Services Act, as 

amended i n  1983, permits the court t o  order treatment and care i n  

non-hospi ta l  set t ings.  Following a judicial  hearing, courts i n  Arizona 

have four dispositional opt ions :  

commitment c r i t e r i a  have not been met by c l ea r  and convincing evidence; 

o r  outpatient treatment, inpatient treatment, and a combination of 

outpatient and inpat ient  care i f  the commitment c r i t e r i a  have been 

met.55 The court must consider a l l  available and appropriate 

a l ternat ives  fo r  the treatment and care of the respondent. 

order outpatient or a combination of outpatient and inpat ient  treatment 

only i f :  

the respondent does no t  require continuous inpat ient  hospitalization ; ( c )  

the respondent will fol low the treatment plan; and ( d )  the respondent i s  

n o t  l ike ly  t o  become dangerous or suffer  serious health consequences as a 

resul t of fol1 owing the prescribed treatment p l  an. 

release of the respondent i f  the 

B u t  i t  may 

( a )  the prescribed treatment is  indeed more appropriate; ( b )  

56 

The success of treatment 1 ess r e s t r i c t ive  than i nvol untary intensive 

hospitalization and care depends, t o  a large extent,  upon the cooperation 

54. Id .  

55. Ariz. Rev. Stat .  Ann.  §36-540.A ( 1 9  1; see also,  Cal. Welf. & Inst. 
- 

- -- 
Code §5305 (West Supp. 1983). 

56. Id. 336-540.B. - 
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of the respondent. 

combination of o u q a t i e n t  and jnpatient treatment cnly i f  i t  i s  presented 

w i t h  a written t za tmen t  pian,  

the respondent's needs for  xedication, supervision, and assistance i n  

o b t a i n i n g  basic needs such as employment, food, clothing, or she l t e r ;  ( b )  

the address of the residence where the respondent i s  t o  l i v e  and the name 

of the individual i n  charge of the residence; ( c )  the name and address of 

the responsible person or agency assigned to  supervise outpatient 

treatment and the authority of t ha t  person or agency i n  carrying o u t  the 

terms of the treatment plan; and ( d )  the conditions fo r  continued 

outpatient treatment. 

In Arizona, the court may oraer outpatient or a 

57 which includes: ( a )  a statement o f  

58 

Despite a growing emphasis on treatment and care i n  the l e a s t  

r e s t r i c t ive  se t t ing ,  outpatient treatment and care has been hampered by 

the reluctance of community-based treatment f a c i l i t i e s  t o  t r e a t  unwilling 

patients.  59 Also,  most jur i sd ic t ions  f a i l  t o  adequately provide for  
60 remedial measures when 1 ess r e s t r i c t ive  treatment and care fa i  1 s. 

Perhaps i n  recognition o f  the disincl ination of community mental health 

f a c i l i t i e s  t o  t r e a t  involuntary patients on an outpatient basis and the 

need fo r  monitoring and supervision of outpatient treatment, Arizona's 

Mental Health Services Act provides for a number of procedures aimed a t  

assuring a continuity and linkage between the commitment court and the 

treatment f a c i l i t y .  The individual assigned t o  supervise the treatment 

program must be notified a t  l e a s t  three days before a treatment re fer ra l ,  

57. Id.  - 
58. - Id. §§36-540.8.2, 36-540.01. 

59. Miller & Fiddleman, supra, note 53, a t  150. 

60. Hoffman 8r F o u s t ,  supra note 1 ,  a t  116. 
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and  the medical director  making the referral  and the prospective 

treatinem supervi sor must share re1 evant  information about  the respondent 

t o  provide  a continuity of services.61 

or amend its order for outparieni or a combination of outpatient and 

inpat ient  treatment i f  the respondent f a i l s  t o  comply w i t h  the treatment 

p l a n  or i f  i t  is  determined t h a t  the respondent needs inpat ient  

treatment. If  the respondent refuses t o  comply w i t h  an amended order 

for  inpat ient  treatment, the court  may order the respondent t o  be taken 

i n t o  protective custody and transported to  an inpat ient  fac i l   it^.^^ 

The court  may provide  a hearing 

62 

19. Treatment C1 ose t o  Respondent s Community 

WHENEVER POSSIBLE, INVOLUNTARY TREATMENT AND CARE 
SHOULD BE PROVIDED IN OR BY A LOCAL MENTAL HEALTH 
TREATMENT AGENCY GEOGRAPHICALLY CONVENIENT FOR THE 
RESPONDENT. 

Commentary 

All other factors  being equal, a treatment se t t ing  f a r  removed from a 

respondent's family and community i s  more r e s t r i c t i v e  than one closer t o  the 

respondent's normal residence t h a t  allows the respondent t o  maintain his or 

her social t i e s .  As important as these social t i e s  may be t o  the success of 

a program of treatment and care,  the authors o f  one study suggest t ha t  

commitment judges "do not  accord h i g h  p r ior i ty  t o  the ava i lab i l i ty  of the 

pa t i en t ' s  family, t h e i r  a t t i t ude  towards the pat ient ,  o r  t o  the proximity o f  

the treatment f a c i l i t y  t o  the pa t i en t ' s  community o r  family. 11 64 

61. Id. $36-540. D. 3. 

62. Id. $36-540.D.4. 
- 
- 

63. Id. - 
64. Hoffman & Foust, supra note 1 ,  a t  1137. 
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Arizona and  New Mexico are among only a few s t a t e s  ?;hat have given 

e x p l i c i t  s t a tu to ry  expression 'co the pr jnc ip le  re f lec ted  3n t h i s  

guideline by requiring t h a t  an i n i t i a l  period o f  involuntary treatment be 

i n  a menrtal heal t n  treatment f ac i l  i ty  geographical1 y conveni en t  f o r  the 

respondent. 

involuntary treatment and care ,  he o r  she must generally be t r ea t ed  and 

cared f o r  a t  l e a s t  twenty-five days i n  a local mental health treatment 

agency p r io r  t o  admission t o  the s t a t e  hospital located i n  Phoenix, 

unless the respondent is  already i n  the s t a t e  hospital a t  the time of the 

court  order. 65 The court  may immediately hospital i z e  the respondent a t  

the s t a t e  hospital only i f  i t  f inds tha t :  

and his tory demonstrate t h a t  he or she will  n o t  benefit from the local 

treatment and care;  ( b )  the s t a t e  hospital provides a program spec i f ic  t o  

the respondent's needs which  i s  unavailable i n  the local agency; or  ( c )  

no local mental health care  f a c i l i t y  i s  readi ly  ava i lab le  t o  the 

respondent. 

In Arizona, whenever a court  orders a respondent t o  undergo 

( a )  the respondent's condition 

66 

New Mexico, one of f ive  s t a t e s  t h a t  define the meaning of a l e a s t  

r e s t r i c t i v e  setting in their mental health s ta tu tes ,67  has implied the 

thrust of this guideline i n  defining the meaning o f  the  phrase 

"consis tent  w i t h  l e a s t  d ra s t i c  means principle., 

a r e  t o  be provided ' 'at  a su i t ab le  avai lable  f a c i l i t y  c l o s e s t  t o  the 

Treatment and care  

c l i e n t ' s  place 

65. Ariz. Rev. 

66. Id. 

of  residence. t i  69 

S ta t .  Ann. §36.541 (19 1. - 

67. Williamsburg/James City County Report ( this  volume), a t  note 79. 

68. N.M. Sta t .  Ann. §43-1-3(D) (1978).  

69. Id. - 
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20. gelease and Conditional Outpatient Treatment 

( A )  A T  ANY TIME WITHIN A P E R I O D  OF COURT-ORDERED 
COMFIZINIIIENT TO I P P A T I E N T  9 O S ? I T A L I Z A T I O N ,  THE 
DIRECTOR OF THE MENTAL HEALTH CARE F A C I L I T Y  
220VIDING INPATIENT TREATMEEJT, OR HIS CR HE!? 
DESIGNEE, MAY, i N  A P P R O P R I A T E  C A S E S ,  ORDER 
COND ITi  GNAL OUTPAT I E N T  TREATHENT OR A C2MB I N A T l  ON 
OF P R O V I S I O N A L  O U T P A T I E N T  TREATMENT AND I N P A T I E N T  
TREATMENT. 

( B )  THE DIRECTOR OR D E S I G N E E  SHOULD HAVE THE 
R E S P O N S I B I L I T Y  OF MONITORING AND S U P E R V I S I N G  THE 
RESPONDENT.  HE OR S H E  MAY REVOKE THE C O N D I T I O N A L  
O U T P A T I E N T  STATUS IF THE RESPONDENT F A I L S  T O  
COMPLY WITH THE C O N D I T I O N S  OF THE O U T P A T I E N T  
PROGRAM. 

Commentary 

T h i s  guideline recognizes t h a t  consideration of the e n t i r e  continuum 

of mental heal t h  and soci a1 services representing v i  ab1 e a1 t e rna t i  ves to  

involuntary hospital izat ion should not cease once a respondent i s  

committed t o  a hospital. I t  applies t o  those respondents who may be too  

mentally i l l  t o  be released from the hospital without fur ther  supervised 

mental heal th  care and treatment b u t  who may no longer require continuous 

i n vo7 un t a  ry i np a t i  en t t rea tmen t . 
Arizona's Mental Health Services Act gives s ta tutory expression t o  

this guideline. The medical d i rec tor  of a mental health care f a c i l i t y  i n  

Arizona may pursue conditional outpatient treatment f o r  any respondent 

ordered t o  undergo inpa t i en t  treatment i f  he or she determines w i t h  a 

reasonable degree of medical probability t h a t :  ( 1 )  the respondent no 

longer requires continuous hospitalization; ( 2 )  the respondent will be 

more appropriately t reated on an outpatient basis ;  ( 3 )  the respondent i s  

l ike ly  to  follow a prescribed outpatient treatment plan; and (4) the 

respondent i s  not l ike ly  t o  become dangerous or suffer  serious physical 
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harm or ser ious illness if hz or she follows the nrescribed outpat ient  

t rea tnent  p l an .  70 

An objection f;.equently asser ted against  outpat ient  commitment i s  

t h a t  a rbspondent' s 9ar t ic ipa t ion  and cooperation i n  a treatment program 

less restrictive t h a n  hospital i za t ion  cannot be ensured. 77 

s t a t u t e  apparently counters this objection by providing f o r  not ice  t o  

interested parties of the respondent's conditional ou tpa t ien t  treatment 

program, review of the respondent ordered t o  undergo the  program, and 

procedures f o r  amending or rescinding the order f o r  conditional 

o u t p a t i e n t  care.  

The Arizona 

Before condi t ional ly  re1 easing a respondent previously found  t o  be 

dangerous t o  others, the medical d i rec tor  must give notice t o  the court 

and any o ther  persons w i t h  a legi t imate  reason for receiving such a 

notice t o  provide the opportunity f o r  the f i l i n g  of a motion f o r  the 

court t o  determine whether the standard f o r  conditional re lease has been 

met.72 A t  l e a s t  every t h i r t y  days, the medical director must receive a 

report  about, and review the condition of ,  a respondent on conditional 

ou tpa t ien t  treatment and en ter  his or her findings i n  the respondent's 

f i l e .73  The medical d i rec tor  may amend any pa r t  of the outpat ient  

treatment plan o r  rescind the order f o r  conditional ou tpa t ien t  treatment 

a1 together and order the  respondent returned t o  an i n p a t i e n t  treatment 

70. Ariz. Rev. S ta t .  Ann. 536-540.01 .A. 

71. See, e.g., Hoffman & Fous t ,  supra note 1 ,  a t  1115-9. 

72. Ariz. Rev. Stat .  Ann. 5536-540.01 . E ,  36-541.01 . B .  

I_- 

73. - Id. S 36.540.07.F & G. 
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The medical director  i s  no t  c i v i l l y  l i a b l e  fo r  any ac t  

committed by a respondent undergoing conditional outpatient treatment if 

the medical director  has adhered i n  good f a i th  t o  the requirements for  

condi  ti o m 1  outpatjent treatment and care. 75 

21. Least Restrictive Sett ing W i t h i n  a Hospitai 

JUDICIAL COMMITMENT TO INVOLUNTARY INPATIENT CARE 
SHOULD NOT PRECLUDE CONSIDERATION OF THE LEAST 
RESTRICTIVE TREATMENT SETTING WITHIN A HOSPITAL. 
IT SHOULD NOT PRECLUDE MODIFICATIONS IN THE TREATMENT 
AND CARE CONSISTENT WITH THE LEAST RESTRICTIVE 
ALTERNATIVE DOCTRINE, AT ANY TIME, IF WARRANTED BY 
CHANGES IN A RESPONDENT'S CONDITION. 

ALSO 

Commentary 

The proper appl icat ion of the l e a s t  r e s t r i c t ive  a1 ternat ive doctrine 

t o  prehearing procedures and t o  j u d i c i a l  hearings should  assure t h a t  only 

respondents i n  need of intensive inpat ient  treatment and care are  the 

subject of involuntary hospital iza t ion  orders. 

r e s t r i c t ive  a1 ternat ive doctrine applies a lso t o  a respondent's treatment 

However, the 1 east 

and care w i t h i n  a mental health hospital a f t e r  the commitment order has 

been issued. T h i s  guideline urges tha t  ju r i sd ic t ions ,  which may have 

contemplated l e s s  restrictive a1 ternatives before commitment, n o t  ignore 

the application of the l e a s t  r e s t r i c t ive  a1 ternat ive doctrine a f t e r  

commitment. As has been noted by the United States Court  of Appeals for  

the District of Columbia: 

I t  makes l i t t l e  sense t o  guard zealously against  the 
possi b i  1 i t y  of unwarranted depri vati ons p r i o r  t o  
h o s p i t a l i z a t i o n ,  only t o  abandon the watch once the 

74. - Id. 5 36.540.0l.H, I ,  K. 

75. Id. 5 36.540.0l.L. - 
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pat ient  disappears beni nd hospital doors. The range 
o f  ~ 0 S f i 3 ~ ~ ~  c x D c s i t ; m S  o f  2 zenta77y : i I ::erson 
w i t h i n  a h o s p i t a l ,  from maxjmurn security t o  outpatient 
status, iz almost  3s wide as t h a t  or' d f s y ; i t i o n s  
without. i o  

.. 4 . .  . .  . f .. - 

22. Discharge P l a n  

RELEASE OF RESPONDENTS FROM MORE RESTRICTIVE TO LESS 
RESTRICTIVE TREATMENT AND CARE SETTINGS SHOULD BE 
ACCOMPLISHED IN ACCORDANCE WITH A DISCHARGE TREATMENT 
PLAN DEVELOPED IN ACCORDANCE WITH THE LEAST 
RESTRICTIVE ALTERNATIVE DOCTRINE. 

Commentary 

Many respondents re7 eased from hospital s may not need conti nued 

outpa t ien t  treatment and care. However, a large number could benefit  

from outpatient treatment while l i v i n g  i n  community mental hea l th  care 

f a c i l i t i e s  or w i t h  families and friends. Unfortunately, many others are  

simply "trans-insti tutionalized" by finding t h e i r  way i n t o  j a i l s ,  

prisons, and locked wards of nursing homes where conditions may be far 

worse t h a n  i n  the hospitals from which they were released. 77 Tne 

appropriatness o f  the environment i n t o  w h i c h  the respondent i s  released 

depends, of course, upon the ava i lab i l i ty  of appropriate, l e s s  

restrictive therapeutic settings b u t  also upon the cooperation between 

mental heal t h  care faci l  i t i e s ,  especially hospitals and community-based 

fac i l  i t i e s .  In some local i t i e s  t h i s  cooperation apparently meets the 

tha t  needed to  e f fec t  this guideline. For example, i n  Williamsburg-James 

City County, Virginia cooperation between the inpat ient  f a c i l i t y ,  Eastern 

76. Covington v. Harris, 419 F.2d 617, 623-24 ( D . C .  Cir. 1969). 

77. See Stromberg & Stone,  supra note 3, a t  277. - 



S t a t e  iiospital , anu the community mental health center i s  apparently 

h i g h . "  Plans f o r  a respondent's discharge begin immediately upon his 

or  her admission t o  Eastern Sta te  Hospital. The hospital assigns the 

respondent a tre3tment team composed o f  a psychiatr is t ,  a psychiatric 

resident,  a psychologist, a social worker, a nurse, and other appropriate 

s t a f f  persons. The treatment team convenes an "Evaluation, Planning, and 

Discharge" conference shortly a f t e r  the respondent i s  admi t ted  t o  the 

hospital .  79 The hospital and the 1 oca1 community mental health center 

have negotiated "discharge" agreements describing the responsibil i t i e s  of 

each agency f o r  p l a n n i n g  and fo l l  owi ng-up on the respondent' s discharge 

from the h o s p i t a l .  

regularly attends the conferences on behalf of c l i e n t s  from the 

geographical area served by the community mental health center. 

A case manager of the community mental heal th  center 

To both reduce i ts  pa t ien t  population and enhance successful 

transitions from hospital  t o  community, Eastern State  Hospital has 

developed a Community Support  Services Program. 

early 1982 w i t h  the assistance of community mental health centers. 

The program began i n  

I t s  

primary mission was t o  c rea te  appropriate placements f o r  pat ients  who, 

because of long periods o f  hospitalization, would f ind moving back i n t o  

the communi ty  very d i  f f i cul t. 

An e f fec t ive  transit ional program has been i n  use i n  the Bronx, New 

York.80 Under t h i s  program, g r o u p s  of six t o  e ight  adul t  inpat ients  

78. Mil 1 iamsburg-James City County Report ( this vol ume) , notes 176-1 78 
and accompanyi ng text.  

79. Id. - 
80. - See Stastny, A Comprehensive Group Resettlement Program f o r  

Psychiatric Inpatients (no da te ) .  
comprehensive program tha t  is  only summarized here. 

Dr. Stastny has developed a 

372 

I 
I 
I 
I 
I 
I 
I 
I 
I 
1 
1 
I 
1 
I 
I 
I 
I 
1 
1 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

are formed w i t h i n  the h o s p i t a l  t o  undergo two t o  four-month ore-discharge 

treatn?er,t i n  prepartion f o r  j o i n t  discharge and placemeno: in community 

residences. During th i s  t ine ,  the pat ients  l i ve  i n  a transitional, open 

ward and participate in group and i n d i v i d u a l  therayy, c o n u n i t y  vis i ts ,  

and vocational training. Ater discharge, the patients live together in 

apartments and  are supervised by community agencies. The ultimate goal 

o f  the group resettlement program i s  integration into the’ community and 

independent 1 i v i  ng . 
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