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The National Center f o r  S ta t e  Courts (founded i n  1971) i s  a p r iva t e ,  
nonprofit  organiz3tion dedicated t o  the improvement of  cour t  operat ions 
and the administration of j u s t i c e  a t  the s t a t e  and local  levels 
throughout the country. 
systems, working on their behalf and responding t o  their p r i o r i t i e s .  The 
Insti tute on Mental D i sab i l i t y  and the Law was es tab l i shed  i n  November 
1981 a s  an arm of the National Center f o r  S t a t e  Courts t o  provide applied 
research, program evaluat ion,  and technical ass i s tance  t o  state cour t s  
and a l l i e d  agencies i n  the area  of mental d i sab i l i ty  and the law. 

I t  functions a s  an extension of the state c o u r t  

The "Perspectives on Mental Disabil i t y  and the Law" 'Occasional 
Paper Series is  published by the Institute on Mental Di sab i l i t y  and the 
Law of the National Center f o r  State Courts. 
papers and monographs tha t  address questions a r i s i n g  from the in t e rac t ion  
of the mental hea l th  and justice systems. A l i s t  of papers i n  the 
Series, together  w i t h  information f o r  order ing copies ,  i s  provided a t  the 
end of t h i  s monograph. 

The Series c o n s i s t s  of 
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INTRODUCTION 

T h i s  is the f irst  report  resu l t ing  from the Least Res t r ic t ive  

Alternative ( L R A )  Project,  conducted by the I n s t i t u t e  on Mental 

Disabili ty and the Law of the National'Center f o r  S t a t e  Courts and funded 

by grants from the United States Department of Health and Human Services 

and the Victor E. Speas Foundation of  Kansas City,  Missouri.* The 

purpose of the LRA Project ,  which began i n  October 1982 and will end i n  

May 1984, is to  develop a model f o r  the f a i r  and workable application of 

the " l e a s t  r e s t r i c t i v e  a1 ternat ive" doctrine i n  involuntary c i v i l  

connni tment the 1 egal and psychosocial process whereby an individual 

alleged t o  be mentally disabled i s  cared f o r  and t rea ted  against  his o r  

her will presumably for  his or her own good o r  the good of others .  

The application of the l e a s t  r e s t r i c t i v e  a1 t e rna t ive  doctr ine 

The represents one of t9e most important trends i n  mental health law. 

doctrine holds tha t  the government may not impose undue burdens o r  

r e s t r i c t ions  on an individual ' s  l i b e r t y  t h a t  a re  any grea te r  than 

necessary to  serve legi t imate  governmental i n t e re s t s .  The doctrine was 

first applied i n  mental health l i t i g a t i o n  i n  Lake v. Cameron**, when 

Chief Judge Bazelon, speaking for the majority of  the United States  Court 

of Appeals for  the D i s t r i c t  of Columbia, s ta ted:  "Deprivations of 

l i b e r t y  solely because of dangers t o  the i l l  persons themselves shou ld  

* HHS Grant Number 9OAJ1001. 
this report  are  those of the authors. 
represent the o f f i c i a l  policy or posit ions of the Department o f  
Health and Human Services, tne Speas Foundation, or of the National 
Center for Sta te  Courts. 

Poin ts  of  view and o p i n i o n s  expressed i n  
They do not necessarily 

** Complete c i t a t ions  to  this case and other sources c i t ed  i n  t h i s  
Introduction can be found i n  Chapters Two and Three. 
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not go beyond what is-necessary fo r  their protection." 

Cameron decision,, b o t h -  federal 3nd state courts throughout  the country 

Since the Lake v. 

have recognized the doctrine i n  mental health l i t igation. All states 

except Alabama, Mississippi, and Oregon have enacted statutes which 

require, i n  some. form, that mental health treatment be administered i n  

the manner o r  setting which is least  restrictive of personal l iberty 

(Lyon & Levine, 1982). The least  restrictive a1 ternative doctrine has 

been applied t o  ini t ia l  commitment decisions, placements i n  institutions 

and communi ty-based facil i t i es ,  cr i ter ia  for re1 ease, and care and 

treatment provided t o  residents of mental health fac i l i t i es .  

The primary method of inquiry of the LRA Project was field 

research conducted i n  seven cl t i e s  across the country, supplemented by 

the collection, review, and analysis of selected statutes, court rul ings,  

and relevant l i terature.  The project consisted of three phases. The 

first phase, the results of which are reported here, consisted of a 

review and analysis of provisions for the application of the leas t  

restrictive a1 ternative doctrine i n  the mental health statutes of  seven 

states,  a review of selected court rulings i n  s ta te  and federal 

jurisdictions, and a review of relevant professional 1 iterature. 

In the second phase of the LRA Project, t o  be described i n  

separate reports, field research was conducted i n  Chicago; Kansas City, 

Missouri; Los Angeles; Milwaukee; New York City; Tucson; and 

Williarnsburg/James City County, Virginia. 

hundreds of judges, court personnel, attorneys, and mental health 

professionals. Involuntary civil commitment hearings and other 

commitment proceedings conducted during the time of the field research 

were observed whenever possible. 

Interviews were conducted w i t h  
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During the t h i r d  phase of the LRA Project, the information 

gathered dur ing  the f i r s t  phase will be integrated w i t h  the results of 

the f ie ld  research and a model will be developed fo r  the just and 

practical application of the leas t  restrictive a1 ternative doctrine i n  

involuntary civil commitment proceedings. The model will be described i n  

the final report o f .  the LRA Project. 

T h i s  report is meant t o  be a resource guide f o r  policymakers, 

practitioners, planners, and scholars init iating studies of involuntary 

civil commitment. 

those who would use the leas t  restrictive alternative doctrine as a 

guiding principle t o  scrutinize and improve the legal provisions f o r  and 

practices of involuntary civil commitment. Chapter One describes 

provisions for the application of the leas t  restrictive a1 ternative 

doctrine i n  the statutes of the seven states selected for  in-depth f ie ld  

research dur ing  the LRA Project. The seven s ta tes  and the jurisdictions 

w i t h i n  these states where f i e l d  research was conducted are not  a 

representative sample i n  any technical sense b u t  were chosen on the basis 

of several considerations including (1 1 the scope of statutory provisions 

f o r  the application of the l ea s t  restrictive alternative doctrine; ( 2 )  

the ease of access and 1 ikelihood of cooperation of the social service 

and civil justice systems w i t h  the project s ta f f ;  ( 3 )  the size and level 

of effor t  of the social service and c iv i l  justice system; (4) relevant 

organizational components and structure; (5) the region of the country; 

(6) the protective services provided; (7) the innovativeness of the 

services; and ( 8 )  the generalizability o f  the infomation t o  be gained 

from the project s i tes .  Chapter Two reviews court  ru l ings  a t  b o t h  the 

federal and s ta te  level s that address the use of  the leas t  restrictive 

a1 ternative doctrine. While the 1 egis1 ative and judicial pronouncements 

I t  is especially intended t o  be a useful reference for 
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described i n  these f i  rst two& chai3ters do not necessarily reflect 

practice, they may dictate the general structure and form o f  the 

applications o f  the doctrine i n  involuntary c iv i l  commitment. Chapter 

Three consi sts of .  an.  annotated b-i bl i ography o f  professional 1 i terature 

relevant t o  the least  restrictive alternative doctrine. 

arranged w i t h i n  four topic areas--involuntary commitment o f  the mentally 

i l l ,  elderly persons, mentally retarded persons, and other applications 

of the doctrine--and address a wide range of issues. 

Entries are 
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CHAPTER ONE: SUMMARY OF STATE STATUTES 

T h i s  chapter describes legislative applications of the leas t  

restrictive alternative doctrine i n  the mental health statutes of the 

seven states ( i  .e., Arizona, Cal ifornia, I11 inois, Missouri, New York, - 
Virginia, and Wisconsin) involved i n  the LRA Project. While a l l  seven 

states acknowledge the 1 east  restrictive a1 ternative doctrine somewhere 

in their  statutes, they vary considerably i n  the number and types of 

areas in which they provide for  i t s  application and i n  the explicitness 

w i t h  which they articulate the doctrine. Interestingly, only Missouri 

actually defines "least  restrictive envi ronment". 

The statute summaries i n  this chapter focus on specific areas i n  

which, i n  ou r  assessment, the s ta te  legislatures have explicitly o r  

imp1 ic i t ly  appl ied the doctrine. The summaries do not provide general 

overviews of other aspects of the civil commitment statutes. The goal of 

the summaries is  t o  present the relevant statutory provisions w i t h o u t  

extensive commentary. We recognize that i n  paraphrasing statutory 

provisions, however, we may a t  times unintentionally a l t e r  the meaning of 

the provisions s l i g h t l y  The reader is, therefore, encouraged t o  view 

the summaries as resource guides and t o  refer t o  the statutes themselves 

for def i n i  ti ve 1 anguage 

The table that appears below i s  designed t o  faci l i ta te  

coniparison o f  the statutory provisions for the application of  the leas t  

restrictive alternative doctrine in the seven states involved i n  the LRA 

Project. Statutory citations refer t o  the fol1 owi ng : Arizona Revised 

Statutes Annotated; California We1 fare and Institutions Code; I11 ino is  

Revised Statutes, Chapter 91 1 /2; Missouri Revised Statutes; Mew York 

Mental Hygiene Law; Virginia Code; and Wisconsin Statutes Annotated. The 
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table i s  n o t  intended-to be exhaustive. I t .  i s  a graphic summary and.is 

not intended as a substitute f o r  the detailed descriptions of statutory 

provisions that follow. Citations given are generally the primary ones 

only; additional citatjons may be found i n  the succeeding sections. 

b lank  area w i t h i n  the table does not  necessarily mean that the state 

statute fa i l s  t o  address the area. 

restrictive alternative doctrine is not apparent i n  the relevant 

statutory provisions. 

review of a comnitment, per - se. 

t o  determine i f  a less  restrictive placement would be proper. 

would be included i n  the table; the former would not. 

blank area may mean that the arguably relevant statutory provision has 

been categorized under a different heading in the table. The substantive 

headings are not mutually exclusive and are necessarily general because 

of the diverse treatment of the doctrine among the states. 

A 

I t  may mean that the least  

For example, one statute may provide for  periodic 

Another may provide for periodic review 

The l a t t e r  

Alternatively, a 
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C O m T Y  
'GGIS  LAT 11% LaA TREATEhT COMMIRIENT PRELIMINARY 

STATE INTEhY DEFINED SYSTEM CRITERIA SCREENING 

ARIZONA - - S t a t e r i d e  plan P e t i t i o n  must R e - p e t i t i o c .  

I 
I f o r  community a l l ege  appropriate Outpatient 

r e s i d e n t i a l  o r  ava i l ab le  evaluation 
a l t e rna t ives .  permitted. treatment of 

chroa ica l iy  36-533 36-501.23 
mentally ill. 36-522 1 36-550.01 

CALIFORNIA Deins t i tu t iona l -  ' - Continurrm of - R e - p e t i t i o n  t o  
iza t ion  r e s i d e n t i a l  determine i f  
5001 a l t e rna t ives  t o  voluntary tr eatmen t 
5450 promote movement is appropriate.  
5600 

I 
I t o  LBh. Program Outpatient 

mst p e r m i t  evaluation 
treatment t n  LBA. Dermitted. 
5450 
5459 
5600.4 
5651 

r -  ~ 

5202 

I 
I 
I 
1 
1 
I 
1 
I 
I 
I 
I 
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ILLINOIS - - Residential  
a l t e rna t ives  f o r  
developmentally 
disabled. P i l o t  
p ro jec t  t o  
encourage LRAs f o r  
mentally i 11. 
622 - 
625 
100-16.2 

.~SSOtJRI Department of A reasonably ava i l -  
Mental Realth able,  appropr ia te  
goal t o  s e t t i n g  f o r  neces- 
provide LaA sary  individualized 
programs. services vhich maxi- 
630.020.1 mize po ten t i a l  fo r  

normal l i v ing  
activities. 
630.005.1 

Placement program - 
designed t o  
maintain persons 
i n  LRA within a 
continuum of 
serv ices .  
630.605 
630.615 
632.055 

~~ 

P r  e l  inrinary 
screening by mental 
hea l th  
coordinators.  
632.300 

E A ,  YOW. I n s t i t u t i o n a l  care - 
f o r  mentally ill 
only if  necessary 
and appropriate.  
7.01 

- Mrec to r  of 
commmity services 
and conrmissioner 
may enter  
agreements 
regarding 
admission 
procedures. 
29.05 

Examiners must 
cons ide r  
a l t e rna t ives  to 
c e r t i f i c a t i o n .  
9.27 
15.27 

See "Funding" Must be no LRAs. Rescreening  repor t  
below. . Inves t iga t ion  must of community 

VIRGINIA - - 
es t ab l i sh  tha t  LRAs serv ices  board or 
a r e  unsuitable.  CXEC must s t a t e  
37.1-67.3 whether LRAs a re  

ava i lab le .  
Preadmission 
examination 
required.  
37 .I-67.3 
37 .I-70 

JISCONSIN To assure  full range - 
of treatment w h i l e  
protec t ing  L U  
r igh t .  No i npa t i en t  
treatmem unless 
outpa t ien t  
inappropriate.  
51.001 

In spec i f ied  
drcums:ances, 
person may not be 
detained or 
commitred i f  
Frotecrion is 
avai lab le  in the 
cornsunity . 
51.15 
51.20 

~- 
Pr ior  to f i n a l  
hearing, NO 
examiners CNSC 

recommend 
appropriate l e v e l  
of treatment,  
including LRA 
inpa t i en t ,  i f  any. 
51.20 

I 7 
. . . . ..-, ~ ...,., .. ,,- 



I 
DLTIES OF ?.%TIENTS ' 
C3L3'SEL S r C a r S  

ARIZONA ?Inp order 
oucpacienc 
treacmenc. Must 
consider all 
available and 
appropr ia te  
a l t e r n a t i v e s .  
3 6 - 3 0  

?!ust i nves t iga t e  Developuencally 
a l te rnac ives .  disabled have 
36-537 righe co m. 

Rights of mentally 
iil r e f l e c t  LicA 
d o c c i n e .  
36-551.01 
36-507,5 
36-516 

Fay place 
coaservacee in 
LU. Off icer  
must i nves t iga t e  
a l l  alternatives 
5356 
5358 

- ?atients have 
r i g h t  to  LBB. 
5325.1 

:LLLYoxs - b n t a l l y  ill Must order L8A for  - Xenrally ill and 
respondent may mentally ill and developmentally 
reques t  informal or demlopmentally d isab led  have 
voluntary disabled  r i g h t  t o  LU. 
admission. respondents. 2-10? 
Demlopmancally 3-811 
disabled  respondent k-609 
may rquest  
adminis tratl ve 
admission. 
3-801 
l-601 

Volunteers may be Xust order 3.4. - 
used t o  persuade 632.335 .6 
persons t o  accept 632.350.5 
voluntary s t a tus .  632.355.3 
632.310.2 

Pacfents have 
t ight  eo L U  
620 .:15.1 

XriJ ?om - Informal and Hay order czansfcr  - - 
v o l u n v  prefer red  of pa t i en t  eo 
t o  involuntary. , relative or 
Informal prefer red  commit:ee. 
eo voluntary. 9.31 
9.21 
9.23 

V I . X X X U  judge may release R e l i d m y  hearing Must order - 
aenca l ly  ill person rsqui red  to outpa t ienr  
on OM recognizance determine if t=eaf?nent, Cay 
or kond i f  no mluntary statue is treatment, etc. if 
t d n e n c  danger. appropr ia te .  necessary and 
37.1-67.1 37.1-67.2 appropr ia te .  

37 .1-67.3 

oarients have 
r i g h t  t o  UU. 
27.1-86.1 

UISCSNSIX Court say r e l ease  If voluntarp Xust order 
o r  candi r iona i ly  pa:ienc f a i l s  :a oucuacienc 
r e l ease  ?ersoE applv in v r i c i a g  t r e a n e n c  fi 
pending ?robable f o r  adniss ion ,  appropriate.  
cause and f ina l  physician mst 51.22 
near'nqs . advise ai iRx r i g k t  
ji.20 ana :our- a s c  

app?int y a r C i a n  ad 
Lite=. 
5l.LO 
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LBA prefer red  i n  No seclusion, Medical d i r ec to r  - 
guardianship of mechanical or may order 
gravely disabled. pharmacological ou tpa t ien t  
36-547.04 r e s t r a i n t  unless treacment 

emergency . following 
36-513 court-ordered 

inpa t i en t  
treament . 
36-560.01 

CALIFORNU - Must be No psychosurgery Pos t ce r t i f i ca t ion  System es tab l i shed  
administered i n  or e lec t ro-  ou tpa t ien t  t o  reduce 
manner least convulsive therapy treatment recidivism and 
restrictive of unless is LRA. No permittad. fu r the r  the  use of 
personal l iberty.  unnecessary or 5305 a l t e rna t ives .  
5325.1 excessive 5675 

r e s t r a i n t ,  5677 
i so l a t ion ,  e tc .  
5325.1 
5326.6 
5326.7 

ILLINOIS No r e s t r a i n t  o r  F a c i l i t y  d i r ec to r  - 
seclusion unless may condi t lona l ly  
therapeutic.  No discharge wfth 
electroconvulsive provision f o r  
therapy o r  a f t e rca re .  
psychosurgery 4-702 
without consent. 100-16 
2-108 - 
2-110 

Right t o  re fuse  F a c i l i t y  d i r ec ro r  - 
electroconvulsive may condi t iona l ly  
therapy can be r e l ease  t o  
overridden only outpa t ien t  care.  

es tab l i sh ing  t h a t  
no LBA ex i s t s .  
630.130.1 
630.130.3 

by hearing 632.3a5.2 

Rest ra in t  only i f  F a c i l i t y  direccor . - 
LBds i n su f f i c i en t .  may condi t iona l ly  
33.04 r e l ease  i f  

i npa t i en t  care  is 
not required but 
absolute discharge 
is inappropriate.  
29.15 

VIXGTXL4 Limits on cour t ' s  See "Pa t ien ts '  No unnecessary S t a t e  hosp i t a l  - 
power suggest Rights" above. physical  * d i rec to r  may place 
inf luence  of LRA restraints spec i f ied  pa t i en t s  
doctrine.  o r  i so la t ion .  i n  pr iva te  homes, 
37-1-134.2 37.1-84.1 nursing homes, or 

other f a c i l i t i e s .  
37.1-121 - 
37.1-123 

Transfer t o  I& - Involuntary No physical 
treatment must be r e s t r a i n t ,  may be 
in l e a s t  i so l a t ion ,  or condi t iona l .  
r e s  t r i c t i  ve nonconsensual See '??ental 
manner. Community psychosurgery Iiealth Treatment" 
board may t r ans fe r  vithou: cause. above. 
person i f  51.61 51.35 
cons is ten t  b2th 
LRA doct r ine .  
51-20 
51.22 
51.35 

- .. . ._ . . . .. .. . ". 



DISCilARCZ 

ARIZONA Yuse scace vhecher, Y a a I  
z s c  arrange 

avaLlaole. If aoorapriace 
release. rmsc aiter.3ac:-re 
arrange placement lcNr 
alccrnaclve graveiy df sa  bled 
placeztac.  :ersons. 
2 6 - 3 3  35-541 -31 

ocructureti 
scc::np. No 
gurdiansni:, ar 
conservacorshio 
u c e p c  co .XEeBC 
necessary. 
36-560 
36366 

CatOOBEIU - - Fundine priori- Gad 1s c e t y  Encourages 
scheme ereatmane. Group davalopoonc of 
aaeouraqes use homm is tes ldew a l c a r v t i w s  and 

5700 zoainq p r p o s e s .  unnecessary 
prevention of of u. tial u a  for 

Si20 1mz: cucionalf - 
5116 ZPtlon. 

9002 
9 3 2  

admiasion: examinat 
m s t  recommend 
u. on judiclal 
rev iev  C o u r f  llay 
ordar LU. See 
'camr6uni:y 
humeat' below.  
6-300 
6-301 
6-308 

approor-ace. 
51.20 
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Arizona 

Arizona's Mental Health Services Act (Ariz. Rev. Stat. Ann., 

Tit le 36, Ch. 5) and Developmental Disability Law (Ariz. Rev. Stat. Ann. , 
Title 36, Ch. 5.1) contain the s ta te ' s  statutory provisions regarding 

court-ordered treatment and other mental health services for  mentally 

disordered persons. Many provi sions i n  Arizona's mental heal t h  1 aw, 

including the most recent revision of the Mental Health Services Act, 

(S.B. 1312, 36th Leg., 2d Reg. Sess., 1983) effective July 1, 1983, 

reflect a legislative intent to apply the least  restrictive alternative 

doctrine, a1 though no such intent is expressly articulated. 

The application of the least  restrictive a1 ternative doctrine t o  

the involuntary civil commitment process i s  expressed or implied i n  

several areas of Arizona's mental health law: ( a )  mental health 

screening and evaluation before the f i l i n g  of  a petition; ( b )  court 

options for ordering treatment and care; ( c )  conditional outpatient 

treatment and care; and ( d )  residential treatment and services for the 

chronically mentally i l l .  

applied the least  restrictive a1 ternati ve doctrine i n  several other areas 

In addi ti on, the Arizona 1 egi sl ature has 
. .  

of the law: 

involuntary civil commitment proceedings; (3)  the procedures for  f i l i n g  a 

petition- for court-ordered mental heal th  treatment; ( 4 )  court-ordemd 

mental health evaluation; (5) the placement of gravely disabled and 

developmentally disabled persons; and (6) review o f  and release from 

court-ordered treatment and care. Each of these areas of the law i s  

di  scussed bel ow. 

Pre-petition Screening and Evaluation 

(1)  patients' rights; ( 2 )  duties of respondents' counsel i n  

Perhaps the most significant appl icati on of  the 1 east  

restrictive a1 ternative doctrine i n  Arizona's mental health law i s  the 
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provision f o r  what i s -  ca l l ed  "pre-pet i t ion screening." 

screening is  s t a t u t o r i l y  defined a s  the "review of each appl icat ion 

Pre-peti t ion 

requesting court-ordered evaluat ion,  including, an inves t iga t ion  of f a c t s  

a l leged i n  sucb application-,. an. interview w i t h  each appl icant  and an 

interview, i f  possible ,  w i t h  the proposed patient" (36-501.23). Any 

responsible person i n  Arizona may apply for a court-ordered mental heal th  

evaluation o f  an al legedly mentally disordered and dangerous, or gravely 

disabled person, a t  a menta l  hea l th  f a c i l i t y  designated to perform 

pre-petition screening. The purpose o f  the pre-petition screening i s  t o  

determine whether there is reasonable cause t o  bel ieve the a l l ega t ions  o f  

the appl icant  (i.e., - t h a t  the respondent is a f i t  sub jec t  for involuntary 

mental health treatment and care) ,  and to  attempt to persuade the 

respondent t o  undergo, on a voluntary basis, mental heal th  evaluat ion o r  

other mental heal t h  servi ces 1 ess restri c t i  ve than invol untary 

hospital i t a t i on  (36-501.23; 36-521 ). The screening takes pl  ace either a t  

a screening agency, a t  the person's home, or wherever the person may be 

found (36-520.E. & F.).  

The screening agency must ac t  on the application f o r  

court-ordered evaluation w i t h i n  48 hours o f  the f i l i n g  of the 

appl icat ion,  excluding weekends and holidays (36-520.D. 1. I f  the 

screening agency determines t h a t  the respondent does not  require  

court-ordered evaluat ion,  the appl icat ion is not acted upon and the 

involuntary c i v i l  conmitment proceedings terminate a t  this poin t  

(36-520.1 ) 

Court Options f o r  Ordering Outpatient Treatnent and Care 

The Mental Health Services Act, a s  amended i n  1983, permits the 

cour t  to order  involuntary treatment and care i n  non-hospital s e t t i ngs .  

I n  addi t ion t o  ordering hospi ta l iza t ion ,  the cour t  has the option of 
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ordering outpa t ien t  treatment (36-540.A.1) o r  a 

and inpa t ien t  treatment and care  (36-540.A.2). 

spec i f i ca l ly  directs the court  to "consider a l l  

combination of ou tpa t ien t  

Section 36-540.B 

avail  able  and appropriate  

a l t e rna t ives  f o r  the treatment and care  o f  the patient." 

A unique provision i n  Arizona's mental health law i s  the 

requirement of an i n i t i a l  period of treatment and care  provided i n  a 

local mental health treatment agency geographically convenient f o r  the 

respondent (36-541 1 Whenever a court  orders a respondent to undergo 

involuntary treatment and care, he or she must generally be t r ea t ed  and 

cared f o r  a t  l e a s t  25 days i n  a local mental heal th  treatment agency 

p r i o r  t o  admission to the state hospital  unless the respondent is  already 

i n  the s t a t e  hospital  a t  the time of the court order  (36-541 1. The cour t  

may immediately hospi ta l ize  a respondent a t  the s t a t e  hospital  only i f  i t  

f inds  t h a t  ( a )  the respondent's condition and his tory demonstrate that he 

o r  she will not benefit from the local treatment,  ( b )  the s t a t e  hospital  

provides a program specific to the respondent's needs which is  

unavailable i n  the local agency, o r  ( c )  no local agency is readi ly  

avai 1 ab1 e to the respondent (36-541 ). 

Conditional Outpatient Care 

Section 36-540.01 is a recent extensive addition t o  the Arizona 

s t a t u t e s . t h a t  allows a medical d i r ec to r  of a treatment agency to  issue an 

order  f o r  conditional outpat ient  treatment following a period o f  

court-ordered inpa t ien t  treatment and care. The order f o r  conditional 

ou tpa t ien t  treatment must define the conditions f o r  such care ,  the 

ident i ty  and ex ten t  o f  authori ty  of the person o r  agency assigned t o  

supervise outpa t ien t  treatment and care,  and a written outpa t ien t  

treatment plan (36-540.01.8.3 & 4). Before the respondent i s  released 

for conditional outpat ient  treatment, the treatment plan mus t  be f u l l y  
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explained t o  h i m  o r  her, and any objections to.  the plan must be noted i n  

the respondent's hospital: record!; (36-540.01 .C 1. 

Community Resi denti a1 Treatment !System 

1 A f o u r t h  major applicatlon of the least  restrictive a1 ternative 

doctrine i n  Arizona's mental health law is the provis ion  f o r  a "community 

residential treatment system." Article 10 of the Mental Heal t h  Services 

Act charges the director of Arizona's Department of Health Services t o  

establish by July 1,  1983 a state-wide plan for community residential 

treatment for chronically mentally i l l  persons which provides a wide 

range of services as  alternatives to institutionalization and i n  the 

least  restrictive setting. Facil i t ies for residential or day treatment 

must be relatively small, preferably w i t h  15 or  fewer beds, and "designed 

to provide a homelike environment w i t h o u t  sacrificing safety or care" 

(36-550.05.A). 

.L 

Four types of programs are t o  be included i n  the 

community residential treatment system: (1 1 short-term c r i s i s  

residential program as an "alternative to hospitalization for persons i n  

an acute episode o r  situational c r i s i s  r e q u i r i n g  temporary removal from 

the home f r o m  1-14 days"; ( 2 )  a semi-supervised, structured group living 

program; ( 3 )  a "socialization" or day care program; and ( 4 )  a residential 

treatment program that provides a " f u l l  day treatment program for persons 

who may require intensive support f o r  a maximum of two years'' 

(36-550.05 I .  

i n  these programs regardless of whether they voluntarily seek the 

services o r  whether a court-appointed guardian requests, the 

Chronical ly mental l y  i l l  persons are el i gi bl e for servi ces 

superintendent of the Arizona State Hospital recomnends, o r  a court 

orders that they recei ve the services (36-550.06 1. 

Other Applications of the Least Restrictive A1 ternative Doctrine 

Patients' Rights .  The least  restrictive a1 ternative doctrine is 

1 4  



clearly appl ied  i n  the statutory provisions of the legal r i g h t s  accorded 

to patients i n  Arizona's mental health faci l i t ies .  Both mentally i l l  and 

developmentally d i  sabl ed persons undergoing eval uati on or treatment have 

rights including, b u t  not limited to, the r i g h t  to wear their own 

clothing (36-507.5), to  use their own personal possessions (36407.51, t o  

refuse a l l  b u t  court-ordered treatment unless a medical emergency exists 

(36-5121, to be free from seclusion or mechanical or pharmacological 

restraint except i n  an emergency (36-5131, and t o  be v i s i t e d  by any 

person, subject to reasonable 1 imitations (36-51 41. Any viol a t i  on of 

these rights gives the patient a cause of legal action for treble damages 

or $1,000, whichever is greater (36-516). 
k.  

The 1 east restri cti  ve a1 ternati ve doctrine is a1 so speci f i  cal ly 

appl ied  i n  the provis ion of rights of developmentally disabled persons. 

. .  .. . . . .., _.  .. . _. .- . ._ . . . . ., . . - . .. . .- .~., . ... .. - .~  . .. 

"Every developmentally disabled person who is provided residential care 

by the state shall have the r i g h t  to l ive i n  the least  restrictive 

alternative, as determined af ter  an i n i t i a l  placement evaluation has been 

conducted for such persons" (36-551.01 .C ) .  Further, each developmentally 

disabled person has the r i g h t  to a humane and clean physical environment ,  

to communication and visits, and to personal property (36-557.01 .Q). 

These r i g h t s  are i n  addi t ion  to a l l  other rights enjoyed under federal 

and s ta te  law (36-551.01 .A). 

Respondent's Counsel. Arizona's mental heal t h  1 aw expressly 

applies the least  restrictive a1 ternative doctrine i n  the duties 

prescribed for respondents' counsel i n  proceedings for court-ordered 

treatment. A t  least  72 hours before the court conducts a hearing on a 

p e t i t i o n  for court-ordered treatment, the medical director o f  the agency 

which conducted a court-ordered mental health evaluation must make 

available to the respondent's counsel "a l is t  of alternatives to  

1 5  
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court-ordered treatment which a re  used i n  similar cases w i t h  an 

explanation of why they are$ not appropriate o r  available" (36-537.A). A t  

least  24 hours before the judicial hearing, the attorney must review the 

1 i s t  and investigate the possibilities of a7 ternatives to  court-ordered 

treatment (36-537.B). 

contempt of court  (36-537.8.4). 

Failure to fu l f i l l  these duties may be punished as 

Pet i t ion.  A pe t i t ion  for court-ordered treatment must allege 

( a )  that a person is in need of treatment because he o r  she is a danger 

t o  self o r  others o r  is gravely disabled as a result of the mental 

disorder, ( b )  the treatment alternatives which are appropr ia te  or 
2. 

available,  and (c)  t h a t  the person is unwilling to accept or incapable of 

accepting treatment voluntarily (36-533.A). The appl ication of the least  

restrictive a7 ternative doctrine is clearly imp1 ied i n  =qui rements ( b )  

and (c ) .  

Court-Ordered Evaluation. A respondent i n  Arizona, who is  the 

subject of a petition for court-ordered mental health evaluation, may 

voluntarily submit to such an evaluation either on an inpatient o r  

outpatient basis (36-522.A). A respondent presented for emergency 

admission may be immediately hospital ized for p re -pe t i t i on  screening i f  

"the person is 1 ikely w i t h o u t  immediate hospitalization t o  suffer serious 

physical harm o r  serious illness o r  t o  in f l ic t  serious physical harm on 

another person" (36-526.A). If the person is  hospital ized f o r  

pre-peti t i o n  screening, "the medical director may notify a screening 

agency and seek i ts  assistance o r  guidance in developing alternatives t o  

involuntary confinement and in counseling the person and his family" 

( 36-526. A ) .  

Placement. An area i n  which the least  restrictive alternative 

doctrine is  evident is the placement of developmentally disabled persons 
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and gravely disabled persons. No person may be admitted or assigned t o  a 

developmental d i  sabil i t i es  facil i ty , program, o r  semi ce unl ess he o r  she 

has recei ved a pl  acement eval uat i  on ( 36-560. G 1. T h i s  eval uat i  on shoul d 

detenni ne whi ch program i s appropriate for the devel opmental ly disabled 

person (36-560.6). The standards for assigning a person t o  a particular 

service are the person's best interests, the person's particular desires, 

and the abil i ty to provide the person w i t h  the ''maximum opportunity t o  

develop his or her maximum potential ,'I t o  provide a "minimal ly structured 

residential program and environment," and to provide "a safe, secure, and 

dependable residential program envi ronment" for the person (36-560.H). A 

developmentally disabled person may no t  be subject to  guard ianship  o r  

conservatorship except to the extent necessitated by his or  her mental, 

physical, o r  adaptive 1 imitations (36-564.D). The guardianship o r  

conservatorship must promote the person's we1 1 being and must be designed 

to  encourage maximum sel f-re1 iance and independence i n  the person 

( 36-564.D 1. 

In the placement of gravely disabled persons i n  guardianship 

services, a guardian must seek alternatives to  hospitalization i n  the 

following order of preference: ( a )  allowing the person t o  live a t  home 

or w i t h  family or friends, ( b )  placing the person i n  an agency close t o  

his o r  her home, or i n  the home of a relative, " i n  an environment less 

restrictive t h a n  a mental health treatment agency," and ( c )  placing the 

person in a mental health treatment agency (36-547.04.A.4). Prior t o  

placing a gravely disabled person i n  a mental health treatment agency, 

the guardian must obtain a court order "after notice and hearing and a 

finding t h a t  an a1 ternative placement is  no t  available" (36-547.04.81. 

I f  a gravely disabled person subject to  guardianship has been placed in a 

mental health treatment agency and the medical d i  rector 1 ater n o t i  f i  es 
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the guardian that the ward no longer needs the care or treatment offered 

by the agency , the- guardian must find a1 ternati ve placement w i t h i n  10  

days (36-547.05.A). 

Release and Zeview. An involuntary patient may be released 

prior to  the expiration of the court-ordered treatment period when the 

medical director of the facil i ty determines that the respondent no longer 

meets comnitment cr i ter ia  (36-541.01.A). Prior to the release, the 

medical director must arrange an appropriate a7 ternati  ve placement 

(36-541.01 .A). 

A recently enacted section of Arizona's mental health law 

mandates an annual examination and review of gravely disabled persons " t o  

determine whether the continuation of court-ordered treatment is  

appropriate and to assess the needs of the patient fo r  guardianship o r  

conservatorship, o r  both" (36-543.D). The annual examination and review 

shall include "a statement as to  whether suitable alternatives t o  

court-ordered treatment are available" (36-543.E.2). Further, " i f  the 

patient is  to be released, the medical director shall arrange f o r  an 

appropriate a1 ternati ve placement" (36-543.A). 

Cal i fornia 

The Lanterman-Petris-Short Act (LPS Act) (Welf. & Inst. Code 

5000 e t  seq.) provides for involuntary comitment i n  California. 

provisions relevant to the care and treatment of mentally disabled 

persons appear throughout  the Welfare and Institutions Code [e.g. , the 

Short-Doyle Act (5600 e t  seq.) and the Older Californians Act (9000 e t  

seq. )I .  
related statutes. 

to promote an end to inappropriate, indefinite, and i n v o l u n t a r y  

Other 

"Deinstitutional ization" is a pervasive theme i n  the LPS Act and 

The specific legislative in t en t  behind the LPS Act i s  

18 

I 
B 
I 
I 
I 
B 
I 
I 
1 
I 
D 
I 
I 
1 
I 
I 
8 
I 
I 

. .. . . .. ,..~.,. . . .. .. . 



comnitment of mentally disabled persons, to provide prompt evaluation and 

treatment of mentally disabled persons, and to  safeguard individual 

r i g h t s  through judicial review (5001(a), ( b ) ,  and ( d ) ) .  Although the 

overriding intent to  promote deinsti tutional itation does not expressly 

include reference to the least  restrictive a1 ternative doctrine, many 

provisions i n  the LPS Act, and i n  related statutes, reflect a clear 

intent to promote alternatives to institutional care and treatment for 

b o t h  voluntary and involuntary patients. For example, one provision 

articulates the Legislature's intent to establish i n  every county a range 

of  residential treatment programs which, as a1 ternatives to institutional 

care, provide a range of services and are based on principles of 

residential, community-based treatment (5450). Section 5325.1 states 

that the mentally i l l  "have a r i g h t  to treatment services which promote 

the potential t o  function independently" and that such services should be 

provided i n  the manner "least restrictive of personal 1 iberty." 

The California Legislature has applied the least  restrictive 

alternative doctrine i n  several areas including: ( a )  establishment and 

operation of a community residential treatment system, ( b )  court-ordered 

mental health evaluation, (c)  judicial review of certification, ( d )  

mental health treatment af ter  certification, (e)  postcertification 

treatment on an outpatient basis, ( f )  conservatorship fo r  gravely 

disabled persons, and (9) constraints on the provision o f  highly 

intrusive treatment. 

areas: (1)  patients' r i g h t s ,  ( 2 )  case management, ( 3 )  funding 

priorities, and ( 4 )  services for  senior citizens. Each of these areas i s  

discussed bel ow. 

Comnuni t y  Residenti a1 Treatment System 

The doctrine is a1 so applied i n  several add i t iona l  

The California Legislature has directly applied the least  
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restrictive a1 te rna t ive  doctr ine by providing f o r  the establ  ishment and 

operation of res ident ia l  treatment programs to provide,  a t  every l eve l ,  

a1 t e rna t ives  to  in s t i t u t iona l  s e t t i ngs  (5450, 5458). Residential  

a l t e rna t ives  for which counties niay receive funding include short-term 

crisis a1 ternatiyes, long-term programs, t r ans i t i ona l  se rv ices ,  

s t ruc tured  1 iving arrangements, r ehab i l i t a t ion  day treatment programs, 

social i t a t i o n  centers, in-home programs, and vol unteer-based companion 

programs (5458(a) through ( h ) ) .  Section 5459 requires  t ha t  the treatment 

system be developed i n  such a way t h a t  patients '7nay move w i t h i n  the 

continuum to  the most appropr ia te ,  least restrictive level of service." 

Court-Ordered Mental Health Evaluation 

Any person al legedly dangerous to h im o r  herself  o r  others ,  o r  

gravely disabled,  because of mental disorder ,  may be subjec t  t o  a 

court-ordered mental health evaluation (5200). All s t a tu to ry  provisions 

r e l a t ing  to the evaluation must be f u l f i l l e d  " w i t h  the utmost 

consideration f o r  the privacy and digni ty  o f  the individual"  (5200). 

Pre-peti t ion screening must be conducted p r i o r  t o  an evaluation to 

determine whether a person will voluntar i ly  agree t o  accept se rv ices  

(5202). The super ior  court  may order an evaluation only i f  i t  appears 

t h a t  the person is dangerous o r  gravely disabled, and is  unwilling t o  

vol un tar i ly  accept services (5206). Unless the person is  detained, he or 

she may remain a t  home p r i o r  t o  the evaluation (5206) and may receive the 

evaluation a t  home (see 5202). 

either under Article 1 (5750 e t  seq.) or Article 3 (5225 e t  seq.) ,  

detention may be f o r  no longer than 72 hours, excluding Saturdays, 

Sundays, and hol idays i f  treatment and evaluation serv ices  a re  

unavai 1 ab1 e on those days ( 5206). Foll owing the eval uat i  on the person 

detained may be (1 1 released, ( 2 )  re fer red  for voluntary treatment and 

If a person is detained f o r  evaluat ion,  
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care, (3)  recommended f o r  conservatorship, or ( 4 )  certif ied for intensive 

treatment (5206 1. 

Judicial Review of Certification 

If certification for continued hospital ization i s  warranted, 

then another group of statutory provisions becomes important. The 

certif ied person may be entitled t o  a probable cause hearing (i.e. , a 

"certification review hearing"), a "writ hearing" pursuant t o  a writ of 

habeas corpus, or  both (see 5256). A probable cause hearing must be held 

w i t h i n  seven days of the ini t ia l  detention unless the person or his or 

her attorney requests a postponement for up to 48 hours or a 5275 writ 

hearing (5256). The statute may be construed t o  allow a person to delay 

requesting a writ hearing u n t i l  a f ter  a probable cause hearing, and t h u s ,  

the individual may gain an additional opportunity t o  challenge and 

terminate the involuntary commitment proceedings (see 5256 and 5275). 

requested, a writ hearing must  occur w i t h i n  two judicial days af ter  the 

petition is fi led (5276). 

Mental Health Treatment After Certification 

- 

I f  

As stated earlier,  treatment must be administered i n  the manner 

least  restrictive o f  personal liberty (see 5325.1). 

mandate, mental health treatment af ter  certification should be provided 

i n  the local community (5120); persons receiving evaluation o r  treatment 

must be given a choice, w i t h i n  the limits of available s ta f f ,  o f  the 

physician or other professional person to provide the services (5009); 

the professional person certifying the person should attempt t o  place the 

certified person i n  the treatment faci l i ty  of his o r  her preference i f  

administratively possible (5259.2); and the professional person i n  charge 

o f  the intensive treatment faci l i ty ,  or his or her designee, may permit 

the certified person to leave the facil i ty fo r  short periods dur ing  the 

In keeping w i t h  this 
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treatment term (5268). 

Postcerti f icat ion.  Outpatient Treatment - 
After an i n i t i a l  14-day certification period, a person m a y  be 

confined for  further treatment for up to 180 days i f  he OP she meets the 

following postcertification cr i ter ia :  

inflicted, or made a substantial threat of physical harm upon the person 

of another" and "as a result of mental disorder, presents a demonstrated 

danger of substantial harm to others... . Amenability to treatment is 

not required.. . I '  (5300). 

apparent in a newly enacted provision which permits placing a 

postcertified person on outpatient status i f  certain conditions are 

satisfied (see 5305). The conditions which mus t  be satisfied are that 

( 1  ) "In the evaluation of the superintendent or professional person in 

charge of the licensed health faci l i ty ,  the person named i n  the petition 

will no longer be a danger to the health and safety of others while on 

outpatient status and will benefit from outpatient status" (5305(a) (1 11, 

and ( 2 )  "The county mental health director advises the court t h a t  the 

person named i n  the petition will benefit from outpatient status and 

identifies an appropriate program of supervision and treatment" 

(5305(a) ( 2 ) ) .  

he o r  she has "attempted, 

The least  restrictive alternative doctrine is  

After notice to the person's attorney, the d i s t r i c t  

attorney, the court, and the county mental health director, the 

outpatient treatment plan becomes effective w i t h i n  five judicial days 

unless one o f  these parties requests a hearing (5305(b)). Such a hearing 

must be held w i t h i n  five judicial days o f  actual notice (5305(b)). 

The county mental health director or his o r  her designee is 

required t o  supervise persons on outpatient status and, i f  the person is 

placed on outpatient status for  a t  least  three months, he or she must 

submit progress reports every 90 days t o  the court, the d i s t r i c t  
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attorney, the patient 's  attorney, and the health fac i l i ty  director, i f  

appropriate (5305(d)). A final report mus t  be submitted a t  the 

conclusion of the 180-day commitment (5305(d) I. 

Outpatient status may be revoked and the patient may be taken 

i n t o  emergency custody only i n  specified circumstances. Section 5306.5 

prescribes procedures for revocation of outpatient status i f  the 

outpatient treatment supervisor believes that the patient needs inpatient 

treatment or refuses to accept further outpatient treatment and 

supervision. 

submit to the superior court a written request for revocation (5306.5). 

The court must hold a hearing w i t h i n  15 judicial days and, i f  i t  approves 

the request for revocation, must order the person confined i n  a treatment 

f acil i ty ( 5306.5 I .  

Section 5307 prescribes similar procedures by which the d i s t r i c t  

In such a case, the county mental health director must 

attorney may p e t i t i o n  the court fo r  revocation i f  the d i s t r i c t  attorney 

believes that the patient is a danger t o  the health and safety of others 

while on outpatient status. Upon the f i l ing of a request for revocation 

under either 5306.5 o r  5307, the patient may be confined pending the 

court 's decision i f  the county mental health director believes t h a t  "the 

person will now be a danger t o  self or to another while on outpatient 

status and that to delay hospitalization u n t i l  the revocation hearing 

would pose a demonstrated danger of harm to the person or t o  another" 

(5308). A patient so detained has a r i g h t  to  review o f  the detention by 

habeas corpus procedures (5308 and 5275). 

confinement under either 5306.5 o r  5307, then the patient may no t  l a t e r  

be released to outpatient sta tus  without court approval (5308). 

P1 acement i n  Conservatorship Services 

If the court approves 

An officer designated by the county governing board to  provide 
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conservatorship investigation must "investigate a l l  available 

a1 ternati  ves to. conservatorship and . . . recommend conservatorship t o  the 

court  only i f  no suitable alternatives are available" (5354). A 

temporary conservator must give preference t o  arrangements which provide 

services for the.conservatee but,"allow the person to return to his home, 

family, or friends" (5353). 

a conservator must  place the conservatee i n  the least restrictive 

~ -* 
When ordered by the court  a f t e r  a hearing, 

a1 ternati ve pl acement , as designated by the court  ( 5358 ( a )  1. The 

conservator may transfer the conservatee "to a less restrictive 

a1 ternati ve placement w i t h o u t  a further heari ng and court approval 'I 

(5358(d) 1. 

Constraints on Intrusive Treatment 

Psychosurgery and convulsive treatment may be administered, 

regardless of whether a patient i s  voluntary o r  involuntary, only i f  the 

attending or treatment physician adequately documents i n  a patient's 

treatment record "that a l l  reasonable treatment modal i t ies have been 

carefully considered" and t h a t  the treatment is  "the least  drastic 

alternative available for t h i o  patient a t  t h i s  time" (5326.6(c) and 

5326.7(a) 1. The LPS Act contains other prerequisites to psychosurgery 

and convulsive treatment (see 5326.2, 5326.6, 5326.7, and 5326.75). 

Other  ADD^ ications of the Least Restrictive A1 ternati ve Doctrine 

Patients' R igh t s .  Patients have a right to  treatment services 

"provided i n  ways tha t  are least  restrictive o f  the personal l iberty o f  

the individual" (5325.1(a)). Furthermore, patients have a r i g h t  t o  be 

free from "unnecessary o r  excessive physical res t ra int ,  isolation, 

medication, abuse, or neglect" (5325.1 ( c )  1. Every involuntarily detained 

person retains a l l  individual r i g h t s  which are not specifically denied by 

statute (5327 1. 

.. . 

24 I 



Case Management System. The Cal i fornia Legislature has 

encouraged counties t o  develop "case management systems for  mentally 

disordered clients who have the highest readmission rate i n  order t o  

establish a more cost efficient method of reducing hospital ization" 

(5675). The minimum requirements of such case management systems further 

the use of a1 ternatives t o  institutionalization. Guide1 ines developed 

pursuant t o  this statutory scheme should allow each county flexibil i ty to 

develop a system proper for the specific community and the needs o f  

cl ients (5676). Each case management system must meet minimum 

requirements. 

hospitalization of clients and provision for a1 ternative treatment i n  the 

First, a system must include "[plrevention of unnecessary 

community i n  order t o  promote the h ighes t  possible level of 

rehabilitation and independent 1 i v i n g  compatible w i t h  the c l ien t ' s  

abi l i t ies  and community resources" (5677(a)). 

include a case manager who must: 

Second, each system must 

(1)  Serve as coordinator t o  assure the cooperation of 
the various elements of the system and t o  act as an 
active advocate for the clients in the system. 

( 2 )  Assure t h a t  each cl ient receives the appropriate 
type of service, including, b u t  not limited t o ,  
administrative structure under which the case manager 
shall upon request be able to  secure appropriate and 
timely services for the case management client. 

( 3 )  Meet regularly w i t h  clients and work closely w i t h  
program staff .  

( 4 )  Develop a plan for  each client, the elements o f  
which include assessment of mental status w i t h  
appropriate reassessment, economic need, vocational 
potential, physical health, needs f o r  resocial ization, 
type of living arrangement each cl ient  needs, and 
appropriate individual treatment. 

(5) 
and service plan. 

Involve each client i n  his or her own treatment 

(5677( b )  1. Among other m i n i m u m  requirements are provisions for  

"[cloordination w i t h  1 oca1 agencies and comuni ty  resources to  avoid  
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and planning" (5677(d) 1, and "[e.lstabl i s h e n t  of specific 1 inkages w i t h  

local agencies and community resources t o  maximize the effectiveness of 

the case management system" (5677(e) 1. 

Funding Priori t ies.  In a1 locating funds for direct mental 

health services, .the Director of Mental Health must imp1 ement the 

following order o f  priority:  (1) c r i s i s  intervention, ( 2 )  outpa t ien t  and 

day treatment, and aftercare'services, (3 )  partial hospitalization, ( 4 )  

residenti a1 treatment, and ( 5  1 inpatient treatment ( 5704 1. 

prior i ty  scheme directly furthers deinsti t u t i  onal ization and encourages 

less restrictive treatment a1 ternatives. 

Thi  s funding 

Services for Senior Citizens. The legislative intent behind the 

Older Californians Act is to encourage public and private agencies "to 

develop alternative services and forms of care t h a t  provide  a range o f  

services delivered i n  the community, in the home, i n  care provid ing  

facil i t i es ,  and services which facil i t a te  access to other services which 

support  independent 1 i v i  ng i n  the community and prevent unnecessary 

i n s t i t u t i o n a l  izati on" (9002( d )  ). 

mus t  "[aldvocate the development of more v i  ab1 e a1 ternati ves to  

institutional iza t ion  to ensure an array of avail able services" (9321 ( b )  

and "[dlevelop alternatives to long-term care i n  cooperation w i t h  the 

Department of Social Services" (9321(e)). 

"supportive services . . . which maintain individuals i n  home envi ronments 

and avoid institutional care" (see 9107). Another stated legis1 ative 

goal i s  to "prevent premature disengagement of older persons from their  

The State Department o f  Health Services 

One form of such services i s  

indigenous communi t ies  and subsequent commitment to institutions'' 

(9400(a) 1. 
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I 
I 

I1 1 i noi s 1 aw regarding invol untary ci v i  1 commi tment appears i n 

the Mental Health and Revel opmental D i  sabil i t i e s  Code (I1 1 Rev. Stat , ,  

ch. 91 1/21. Al though the Code specifically applies the least  

restrictive alternative doctrine i n  several areas, i t  states no 

overriding legislative policy relevant to the doctrine. 

i n  which the Code applies the least restrictive alternative doctrine 

include: (a )  diversion o f  mentally i l l  and developmentally disabled 

persons from involuntary  civil comnitment, ( b )  issuance and modification 

of a commitment order, (c) residential treatment and care alternatives 

for the developmentally disabled, ( d )  administrative admission o f  

devel opmental l y  disabled persons, and (e  condi ti onal and temporary 

release of patients. 

include: (1 patients' r i g h t s ,  and ( 2 )  community residential 

alternatives. Each of these areas is  discussed below. 

Diversion from Judicial Com'tment 

Specific areas 

Other areas i n  which the Code applies the doctrine 

The Code includes distinct provisions i n  this area regarding 

diversion o f  mentally i l l  and developmentally disabled respondents yet 

the substance and procedure regarding each group i s  essentially the 

same. An allegedly mentally i l l  respondent may request "informal or 

voluntary admission" a t  any time prior to a judicial determination t h a t  

he o r  she is  subject to involuntary admission (3-801). I f  the facil i ty 

director approves the request, the court may dismiss the pending 

proceedings (3-801 ), The court m a y  require proof, however, t h a t  

dismissal is i n  the respondent's and the public's best interests 

(3-801 1. If  a developmentally d i  sabl ed respondent requests an 

"administrative admission," identical procedures are required (4-501 ). 
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The di versi on o f  mental 'ly i I1 respondents is d i  sti ngui shed from 

the diversion o f  developmentally disabled respondents i n  t h a t  mentally 

i l l  respondents may request either o f  two admission s ta tuses :  informal 

o r  voluntary (compare-, 3-801' and 4-601 1. Informal status is less 

restrictive than .vel untary status. 

adni t  a person on voluntary status, the d i r e c t o r  must state i n  the 

patient's record why informal admission is inappropriate (3-300(b) )e 

person may be informally admitted to a mental hea l th  f a c i l i t y  w i t h o u t  

making a formal appl ica t ion  (3-300(a)); an informal patient is  e n t i t l e d  

If the f a c i l  i t y  d i r e c t o r  decides t o  

A 

t o  discharge a t  any time during the f a c i l i t y ' s  normal day-shif t  hours 

(3-300(b)). A v o l u n t a r y  patient, on the other hand, must give written 

notice of his or  her d e s i r e  to  be discharged and t h e n  may be discharged 

' 'at  the earliest  appropriate  time, no t  to exceed 5 days, excluding 

Saturdays, Sundays and holidays ... unless w i t h i n  the 5 day period a 

p e t i t i o n  and 2 c e r t i f i c a t e s  are  f i l e d  w i t h  the court" a s se r t ing  t h a t  the 

patient is subjec t  t o  involuntary admission (3-403). 

a hearing w i t h i n  5 days, excluding Saturdays, Sundays, and holidays,  

a f t e r  i t  receives the pet i t ion (3-403). Hospitalization may continue 

The cour t  must  hold 

pending the c o u r t ' s  order  (3-403). 

Issuance and Modification of Comi t m e n t  Order 

Before the d ispos i t ion  of a commitment case involving an 

a l legedly  mentally i l l  respondent, a mental health f a c i l i t y  d i r e c t o r ,  o r  

other court-appointed person, must prepare a repor t  including, among 

other things,  information regarding "the appropriateness and ava i l ab i l  i t y  

of a l t e r n a t i v e  treatment s e t t i ngs , "  (3-810). I f  the cour t  f inds  the 

respondent to be "subject  t o  involuntary admission," the court must 

consider the repor t  i n  determining an appropriate disposi t ion (3-810). A 

person is ' 'subject t o  involuntary admission" i f  he or she is mentally i l l  
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and, thereby, "is reasonably expected to in f l i c t  se r ious  physical harm 

upon himself o r  another  i n  the near future," o r  "is unable to provide f o r  

his basic needs so a s  t o  guard himself f r o m  s e r ious  ham,"  (1-119). 

the person is found subject to involuntary admission, the c o u r t  must 

order  "the l e a s t  restrictive a l t e r n a t i v e  f o r  t reatment  which is 

appropriate"  (3-811 1 

heal th  f a c i l i t i e s  which are appropriate  f o r  and ava i l ab le  to the 

respondent, including b u t  not  l imi t ed  to hosp i t a l i za t ion"  (3-811 1. In 

addi t ion  to  order ing a respondent t o  undergo t reatment  i n  a publ ic  o r  

p r i v a t e  hospi ta l  o r  o the r  f a c i l i t y ,  "the cour t  may place the respondent 

i n  the c a r e  and custody o f  a re1 a t i v e  or o the r  person will ing  and ab le  t o  

properly care  f o r  him" (3-811 1. The court may no t  order  a1 t e r n a t i v e  

t reatment  unless the a1 t e r n a t i v e  program ''is capable of providing 

adequate and humane treatment which is appropriate  to the respondent 's  

condi t ion" (3=812(a)) .  

I f  

The cour t  must cons ider  "a1 ternative mental 

If a cour t  has ordered a respondent i n t o  an 

a l t e r n a t i v e  treatment program, the cour t  has continuing au tho r i ty  to 

modify its order  i f  the respondent f a i l s  to comply w i t h  the order  o r  i s  

otherwi se unsui tab1 e f o r  the a1 ternati ve treatment  (3-81 2( b )  1. 

the c o u r t  may modify its order ,  the cour t  must receive from the f a c i l  i t y  

director of the program a repor t  specifying why the a l t e r n a t i v e  t reatment  

is unsui tab le  and must no t i fy  the patient and give h i m  o r  her an 

Before 

opportunity t o  respond (3-81 2 ( b 1 1. 

The l e a s t  restrictive a1 t e rna t ive  doc t r ine  is expressly appl ied 

i n  the issuance o f  a cour t  o rder  committing a developmentally disabled 

person. A person may be j u d i c i a l l y  admitted to a f a c i l i t y  i f  the cour t  

determines t h a t  he o r  she is mentally retarded and is reasonably expected 

to inf l ic t  serious physical harm upon him o r  herself o r  another i n  the 

near future (4-500). Before determining a d i spos i t i on ,  the c o u r t  must  
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consider the diagnost ic repor t  and recomnendations of  any court-appointed 

examiners (4-609(b) 1. The cour t  must "se lec t  the l e a s t  r e s t r i c t i v e  

a1 te rna t i ve  which is? consistent w i th  the respondent's needs" (4-609( b ) ) .  

Resident ia l  A1 t e r n a t i  ves f o r  the Developmental l y  Disabled 

The "Conpnuni ty Resident ia l  A1 t e r n a t i  ves Licensing Act" was 

enacted to provide f o r  l i cens ing ,  regulat ion,  and monitor ing o f  

res iden t ia l  a1 te rna t ives  f o r  the developmentally disabled (621 1. Goal s 

of the Act inc lude promoting pa r t i c i pan ts '  "independence, personal 

growth, se l f - respect  and a b i l i t y  to func t ion  i n  more independent l i v i n g  

arrangements" (see 624( b )  1 and o ther  goal s inc lude enabl i n g  p a r t i  c i  pants 

t o  engage i n  communi ty a c t i  v i  ti es ( see 624(c) ) , to 'recei ve services 

appropr iate to t h e i r  needs (625(8)), and to p a r t i c i p a t e  i n  decis ions 

regarding t h e i r  use o f  programs and services (625(8) 1 

Admin is t ra t ive Admission o f  the Devel opmental l y  Disabl ed 

P r i o r  t o  an admin is t ra t i ve  admission o f  a developmentally 

d isabled person to a treatment f a c i l i t y ,  a t  l e a s t  one c l i n i c a l  

psychologist  and one physic ian must evaluate a person and inc lude i n  a 

repor t  o f  the evaluat ion "a recommendation as to the l e a s t  r e s t r i c t i v e  

l i v i n g  arrangement appropr iate f o r  the person" (see 4-300 and 4-301 

Although the repo r t  may be used by a f a c i l i t y  d i r e c t o r  i n  determining 

whether t o  admin is t ra t i ve ly  admi t  a person (see 4-3021, s ta tu te  f a i l s  t o  

a r t i c u l a t e  whether the recommendation concerning the l e a s t  r e s t r i c t i v e  

arrangement must be considered o r  adhered to. 

I f  an admin is t ra t i ve ly  admitted person, o r  any i n te res ted  

person, objects i n  w r i t i n g  to the admission, the admitted person must be 

discharged a t  the e a r l i e s t  appropriate time, n o t  more than f i v e  days, 

excluding Saturdays, Sundays, and hol idays, a f t e r  the ob jec t ion  unless a 

p e t i t i o n  and c e r t i f i c a t e  f o r  j u d i c i a l  admission are f i l e d  w i t h  the cou r t  

30 

. . . . . . . . . . . . . .  . , ~ ,_.,; ... . ,.. . _ ,  . I  . , -. ..... I -.- ...... - - .- . . .  , . 



1 
I 
I 

(4-306). A hearing must be held w i t h i n  five days, excluding Saturdays, 

Sundays, and holidays (4-307)'. 

not developmentally disabled, t h a t  he i s  not i n  need of  the services 

which are available a t  the facil i ty,  or that a less restrictive 

If  the court finds t h a t  the person "is 

alternative is appropriate, i t  shall disapprove the admission and order 

the client discharged," (4-308(a)). I f  the court finds tha t  the person 

is developmentally disabled b u t  tha t  a less restrictive alternative is  

appropriate, the court "may" order the person transferred t o  a more 

appropr i a t e  faci l i ty  (4-3Wa) 1. 

Conditional and Temporary Re1 ease 

A faci l i ty  director may g r a n t  a "conditional discharge" i f  he or 

she detenines t h a t  such a discharge is appropriate  and consistent w i t h  

the patient's needs (4-702(a) 1. 

out of a faci l i ty  for continuing habilitation under the fac i l i ty ' s  or 

department's supervision (4-702(a)). To provide for aftercare of a 

"Conditional discharge" means placement 

conditionally discharged patient,  "qualified persons" must consult the 

patient and his or her family before and a t  least  every six months af ter  

discharge (100-16). These quaified persons should determine and advise 

the family of the existence of ''care and occupation most favorable for 

the patient's continued improvement and return to and maintenance of 

mental heal th"  (100-16). In addi t ion ,  a facil i ty director may 

temporarily release any patient i f  such release i s  appropriate and 

consistent w i t h  the patient's needs (4-701 ( d )  1. 

temporarily release a mentally i l l  patient who is not appropriate for 

A faci l i ty  director may 

discharge i f  such a release i s  considered clinically appropriate 

(3-902(e) 1. 

Other Appl ications of the Least Restrictive A1 ternati ve Doctrine 

Patients' Rights. The Code provides tha t  each mentally ill  o r  
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developmentally disabled recipient of treatment services has a r i g h t  t o  

"adequate and humane care and services i n  the least  restrictive 

environment pursuant to  an indivfdual services p l a n "  (2-102(a) 1. T h i s  

plan must be formulated and periodically reviewed w i t h  the recipient's 

participation, tq the extent possible (2-102(a) ) e  

In add i t ion  to this express r i g h t  to treatment services i n  the 

least  restrictive environment, the Code sets o u t  specific rights which 

reflect  the least  restrictive a1 ternative doctrine. 

director and each faci l i ty  director may adopt policies and procedures 

which expand these rights, b u t  must no t  res t r ic t  OP limit these rights 

(2-202). 

of any constitutional or  statutory r i g h t s  merely because of receipt of 

mental health services (2-100); to receive, possess, and use personal 

property while residing i n  a facil i ty (2-104); to refuse treatment 

services unless those services are necessary to prevent the recipient 

from causing serious harm to him or herself or others ( i f  services are 

The department 

Included among these rights are the r igh ts  t o  not be deprived 

refused, the faci l i ty  director mus t  inform a recipient o r  guardian of 

a1 ternati ve services avail ab1 e )  (2-1 07 1 ; to be free from restraint  unl ess 

used only as  a therapeutic measure (2-108); t o  be free from seclusion 

unless used only as  a therapeutic measure to prevent harm to the 

recipient o r  others (2-109); and to not be "subjected to 

electroconvulsive therapy, or to  any unusual ,  hazardous, or experimental 

services or psychosurgery, w i t h o u t  his written and informed consent" 

( 2-1 1 0 1. 

P i 1  o t  Project fo r  Community Residential A1 ternati ves. The 

Director of the Department of Mental Health is  required t o  have a p i l o t  

program establ i shed " to  demonstrate the effectiveness of a comprehensive 

continuum of community residential alternatives fo r  the mentally i l l  w i t h  
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emphasis on care and treatment of the recidivistic and the long-term 

institutionalized mentally i l l ”  (100-16.2). As part of this project, a 

case coordination system l i n k i n g  care a t  each p o i n t  i n  the continuum of 

a1 ternati ves must be establ i shed (1 00-1 6.2 1. 

is to encourage care i n  less restrictive components of the continuum (see 

100-16.2). The Director is required to designate an employee o f  the 

department to  supervise and coordinate this program (100-16.2). 

The purpose of the program 

M i  s sou ri 

Missouri 

of Mental Health 
, 

law pertaining to  the administration o f  the Department 

(Chapter 630, RSMo) and i ts  Division of Comprehensive 

Psychiatric Services (Chapter 632, RSMo) establishes policies, rules, and 

procedures for  provision of services i n  the least  restrictive 

environment. The statutory basis for the application of the least  

restrictive alternative doctrine l ies  i n  the prescribed goal of the 

Department of Mental Health: “The department shall ... [mlaintain and 

enhance intellectual , interpersonal, and functional skills of individuals 

affected by mental disorders, developmental disabil i t ies or alcohol or 

drug abuse by operating, funding, and licensing modern treatment and 

habil i t a t i  on programs provided i n  the least  restrictive environment 

possi bl e” ( 630.020.1 ( 2 1 1. 

least  restrictive environment as “a reasonably available setting where 

care, treatment, habilitation or rehabilitation is particularly suited to 

the level and quality of service necessary to implement a person’s 

individualized treatment, habilitation o r  rehabilitation plan and t o  

enable the person to maximize his functioning potential to participate as 

freely as feasible i n  normal l i v i n g  activities, g i v i n g  due consideration 

to  potential harmful effects on the person.” Patients are entitled to  be 

Sec ti on 630.005.1 . ( 1 7 1 expressly defines the 
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"evaluated, t rea ted  o r  hab i l  i t a t e d "  i n  the l e a s t  r e s t r i c t i v e  environment 

(630.115.1. (10) 1.. 

Spec i f i c  areas i n  which the Missouri Legis la ture has appl ied the 

l e a s t  r e s t r i c t i v e .  a1 te rna t ive  doct r ine include: 

screeni ng and inves t i  gation, (b  1 issuance of 21 -day , gO-day, and one-year 

commitment orders, ( c l  placement program f o r  menta l ly  disordered persons, 

(d )  continuum of community-based services, and (e )  release from o r  

t rans fe r  among treatment f a c i l i t i e s .  Other areas include: (1 l p a t i e n t s '  

r igh ts ,  (2 )  admin is t ra t ion o f  e lectroconvuls ive therapy, and (3) use o f  

volunteers i n  mental hea l th  treatment. All these areas are discussed 

(a )  pre l iminary 

bel  ow. 

Prel  iminary Screening and Inves t iga t ion  

Missour i 's  c i v i l  commitment s ta tutes provide 

coordinators" who are requi red to perform pre l iminary 

invo luntary  c i v i l  comnitment cases (632.300). Mental 

f o r  "mental hea l th  

screening o f  

hea l th  coordinators 

must be mental hea l th  professional  s who have "knowledge o f  the 1 aws 

re1 a t i  ng t o  hospi t a l  admi ss i  on and c i  v i 1  commitment" ( 632.005. (1 0 ) 1. 

Each coordinator serves a designated geographic area o r  f a c i l  i ty 

(632.005.(10)). 

hea l th  coord inator  to consider a l te rna t ives  to comi tment  o r  t o  d i v e r t  

respondents t o  a l te rna t ives ,  a s t r i c t  reading o f  Section 632.300 would 

penn i t  the coordinator to take such action. 

Although the s ta tu te  does n o t  expressly requi re  a menW 

When a mental heal th  coordinator receives in format ion i n d i c a t i n g  

t h a t  because of  mental d isorder  a person "presents a l i k e l i h o o d  o f  

serious physical harm t o  himsel f  o r  others," he o r  she must "(1 1 Conduct 

an invest igat ion;  (2)  Evaluate the a l legat ions  and the data developed by 

invest igat ion;  and (31  Evaluate the r e l i a b i l i t y  and c r e d i b i l i t y  o f  a l l  

sourxes o f  information" (632.300.1 1. 
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Based on "personal observation or investigation," i f  the coordinator has 

reasonable cause to believe that the person is dangerous because o f  

mental disorder, the coordinator "may" f i l e  an application for commitment 

(632.300.2). A s t r i c t  reading of this las t  provision permits the mental 

health coordinator discretion i n  determining whether o r  not  t o  f i l e  an 

application even though the cr i ter ia  are met. A permissive 

interpretation of this provision would allow the coordinator to pursue 

alternatives, though this is not required. 

sel f or others is imninent, however, the coordinator would apparently 

have no discretion. For example, i n  such emergency circumstances the 

coordinator "shall" request a peace officer to have the person taken in to  

custody (632.300.2). If  the coordinator determines that commitment is 

inappropriate, he or she might have authority to pursue alternatives. 

Section 632.300.3, states t h a t  he o r  she "should inform either the 

person, his family o r  friends about  those public and private agencies and 

I f  the likelihood of harm t o  

courts which m i  g h t  be of assistance. 'I 

Issuance of Comni tment Orders 

The least restrictive a1 ternative doctrine i s  expressly applied 

to the issuance of 21-day (632.335.41, 90-day (632.350.51, and one-year 

(632.355.3) comnitment orders. The commitment cr i ter ia  'applied t o  each 

successive hearing are identical. The court must determine (1)  t h a t  a s  a 

result o f  mental illness, the respondent presents "a likelihood o f  

serious physical harm to himself o r  t o  others," and (2) that a faci l i ty  

appropriate  to handle the respondent's condition has agreed to  accept the 

respondent (632.335.4; 632.350.5; and 632.355.3). 

met, the cour t  must order "that the respondent be detained for  

involuntary treatment i n  the least restrictive environment for  a period 

If  these cr i ter ia  a r e  

no t  to  exceed" the applicable limit (632.335.4, 632.350.5, and 632.355.3). 
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P1 acement Program fo r  Mentally D i  sabled 

Section 630.605 provides that the Department of Mental Health 

should establish "a placement prclgram for persons affected by a mental 

disorder, mental i l l  ness, mental retardation, developmental disability or 

alcohol o r  drug abuse." In establishing this placement program, the 

department is authorized to use "residential facil i t i e s ,  day programs and 

specialized services which are designed to maintain a person i n  the least  

restrictive environment i n  accordance w i t h  the person's individualized 

treatment, habilitation o r  rehabilitation plan" (630.605). 

department is requi red  to license, certify and fund ( t o  the extent of 

available funds) a "continuum of fac i l i t i es ,  programs and services short  

of admission to a department facil i ty to accomplish this purpose" 

(630.605). Before placing a person i n  a particular residential fac i l i ty  

The 

or day program, the department must consider (1) the best interests of 

the person, (2 )  the "least  restrictive environment for providing care and 

treatment consistent w i t h  the needs and conditions" of the person, (3)  

the ability of the faci l i ty  o r  program to  provide that degree of care and 

treatment as compared w i t h  alternative fac i l i t i es  o r  programs, and ( 4 )  

the maintenance and encouragement of visits beneficial to the person's 

relat ionship w i t h  his o r  her family, guardian or friends (630.615). 

Continuum of Communi ty-Based Services 

The Division of Comprehensive Psychiatric Services is required 

to "identify connnunity-based services i n  each geographic area a s  entry 

and ex i t  poin ts  i n t o  and from the state mental health delivery system 

offering a continuum of ccmprehensive menta7 health services" (632.050). 

The Division must "provide o r  arrange for the provision of services i n  

the least  restrictive environment to mentally disordered and mentally i l l  

persons based upon their  diagnoses and individual ized treatment plans on 
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a continuum of services" (632.055). 

Release From o r  Transfer Among Treatment Facil i t ies  

Section 632.385.1 requires the head of a mental health faci l i ty  

t o  release a voluntary or involuntary patient from the facil i ty to the 

least  restrictive environment when he o r  she believes tha t  release is i n  

the patient's best interests. The release should include referral to the 

department's placement program and must include provisions for cont inuing 

responsibi l i ty  t o  and by the facil i ty (632.385.1). If the patient i s  an 

involuntary patient,  release to  the least restrictive environment may be 

conditioned on the patient receiving prescribed outpatient care for a 

period n o t  to  exceed the applicable detention period (632.385.2). 

facil i ty o r  agency receiving the patient following release must agree i n  

wr i t i ng  to assume responsibil i ty for p r o v i d i n g  the prescribed ou tpa t i en t  

care i n  the least restrictive environment (632.385.3). The head of the 

releasing facil i ty may modify the release conditions i f  modification is 

in the patient's best interests (632.385.5). 

return the patient to inpatient care a t  the releasing faci l i ty ,  the 

committing court may, on its own motion, or must,  on the patient's 

motion, order a hearing on the need for the transfer (632.385.5). A t  any 

time dur ing  a de ten t ion  per iod,  the head of the detention facil i ty may 

permit a respondent to  leave the facil i ty for prescribed short periods 

subject to  conditions prescribed by the facil i ty head (632.385.4). 

The 

If  i t  becomes necessary to 

Release may occur very early i n  the commitment process. 

Whenever 96-hour evaluation and treatment of a respondent has been 

authorized, a public facil i ty must, and a private faci l i ty  may, accept 

the respondent on a provisional basis (632.310.1). If the facil i ty 

determines tha t  the respondent i s  not  a f i t  subject for involuntary 

detention, the facil ity may immediately release the respondent 
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(632.310.1 ). When the application for i n i t i a l  de ten t ion  and evaluation 

i s  made on an emergency basis by a peace officer, b u t  w i t h o u t  court  

authorization, mental hea l th  fac i l i t i es  a re  not required t o  admit the 

person even on a provisional basis (632.310.2). 

t o  admit a person, however, the faci l i ty  must imediately furnish 

When a fac i l i ty  refuses 

transportation, i f  not otherwise available, to r e t u r n  the person to his 

o r  her residence o r  to another appropr ia te  place (632.310.3). 

Other Appl ications of the Least Restrictive A1 ternati ve Doctrine 

Patients' Rights.  Each patient,  resident o r  c l ient  has an 

absolu te  r i g h t  to be "evaluated, treated o r  habilitated i n  the least 

restrictive environment" (630.115.1.(10) 1. Several other r i g h t s  ref lect  

the least restrictive a1 ternative doctrine as well. Unless inconsistent 

w i t h  a person's treatment, each person admitted t o  a residential fac i l i ty  

o r  day program operated, funded or licensed by the department has rights 

such as the following: t o  wear his or her own clothes, to keep and use 

his or her own possesions, to receive vis i tors  a t  reasonable times, and 

to have reasonable access to a telephone for  confidential ca l l s  

(630.110.1). A patient may not be deprived o f  certain specified r i g h t s .  

Among these are the r i g h t s  to humane care and treatment, to safe and 

sanitary housing, t o  refuse to participate i n  nontherapeutic labor,  t o  

attend or not a t t end  religious services, to be treated w i t h  dignity as a 

human being, to have a nourishing, well-balanced and varied diet ,  and t o  

be free from verbal and ptysical abuse (630.11 5.1 1. 

Administration of Electroconvulsive Therapy. A l l  patients, 

whether voluntary o r  involuntary, have t h e  r i g h t  t o  refuse 

electroconvulsive therapy (630.130.1 1. Str ic t  due process requirements 

must  be adhered to before electroconvulsive therapy may be administered 

involuntarily. A t  a full evidentiary hearing where the patient refusing 

38 

......... . .  . . . . . .  . - . .- , . ........................ . . . . . . . . . . . . . . . . .  . . . . . . . .  . .  

I 
I 
I 
I 
I 
I 
E 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

the therapy is represented by counsel advocating his o r  her position, i t  

mus t  be shown by clear and convincing evidence t h a t  "(1 1 [tlhere is a 

strong 1 ikel ihood t h a t  the therapy will significantly improve o r  cure the 

patient's mental disorder for  a substantial  period of time w i t h o u t  

causing him any serious functional ham; and ( 2 )  [tlhere i s  no less 

drastic a1 ternati ve form of therapy whi  ch could  1 ead to substantial 

improvement i n  the patient's conditions" (630.130.3). 

meets the burden of proof, the court  may issue an order which sets a 

If the petitioner 

maximum number of treatments to be administered over a specified period 

( 630.130.3 1. 

Use of Volunteers i n  Mental Health Treatment. Section 

632.010.2.(10) requires that the Division of Comprehensive Psychiatric 

Services encourage that volunteers participate i n  the treatment and 

rehabil i tation of persons affected by mental disorders or mental 

illness. 

seek appropriate treatment services (632.010.2.(10) 1. 

Volunteers may be used t o  pursuade these persons to voluntar i ly  

N e w  York 

New York statutory law regarding hospitalization o f  the mentally 

disabled appears primarily i n  the Mental Health Act ( N . Y .  Mental Hygiene 

Law, Title B (McKinney) ) and the Mental Retardation and Developmental 

Disabilities Act (N.Y.  Mental Hygiene Law, Title C (McKinney)). 

Addi ti onal re1 evant provi si ons appear t h r o u g h o u t  the Mental Hygiene Law 

( I  1.01 - e t  seq. (McKinney)). The influence of the least  restrictive 

alternative doctrine i n  the Mental Hygiene Law is  apparently minimal 

The doctrine is only a l luded  to i n  selected provisions a r t i c u l a t i n g  

legislative policy (7.01, 13.01, and 41.01). 

Health Act policy is to "assure the adequacy and appropriateness of 

One facet  of the Menta 
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res ident ia l  arrangements f o r  people i n  need of service; and O . .  [ t o ]  r e l y  

upon improved programs, of i n s t i t u t i o n a l  care only when necessary and 

appropriate" (7.01 1. A pol i c y  behind the Mental Retardat ion and 

Developmental D i  sabi 1 i t i e s  A c t  i s  ''to devel op a comprehensive, i n teg ra ted  

system of services t o  service the f u l l  range of needs o f  the menta l ly  

retarded and developmentally disabled by expanding the number and types 

of communi ty-based services and developing new methods o f  serv ice 

de l i very"  (13.01 1. One purpose o f  the Local and Un i f i ed  Services Law 

(N.Y. Mental Hygiene Law, A r t i c l e  41 (McKinney)) i s  "to enable and 

encourage loca l  governments to develop i n  the community preventive, 

r e h a b i l i t a t i v e ,  and treatment services o f f e r i n g  c o n t i n u i t y  o f  care" 

(41.01 1. 

The New York Legis la ture has only  appl ied the l e a s t  r e s t r i c t i v e  

a l t e r n a t i v e  doct r ine i n  l i m i t e d  areas. 

psych ia t r i c  examination p r i o r  to involuntary  admission on medical 

Included among these are (a )  

c e r t i  f i c a t i  on, (b  1 hearing f o l  1 owing i nvol untary 

c e r t i f i c a t i o n ,  (c )  h ierarchy o f  informal status, 

invo luntary  status, and (d )  condi t ional  release. 

include: (1) pa t i en ts '  r i gh ts ,  ( 2 )  r e s t r a i n t  o f  

admission on medical 

voluntary status, and 

Addi t ional  areas 

pat ients ,  and ( 3 )  

community agreements regarding admi ss i  on procedures. 

Psychiat r ic  Examination P r i o r  to Admission on Medical C e r t i f i c a t i o n  

Upon medical c e r t i f i c a t i o n  o f  an a l legedly  mental ly ill person 

by two examining physicians, a hospi ta l  d i r e c t o r  may receive and r e t a i n  

the person as a p a t i e n t  i n  the hospi ta l  (9.27(a)). 

physic ian completes an examination c e r t i f i c a t e ,  however, "he sha l l  

consider a l t e r n a t i v e  forms of care and treatment t h a t  might be adequate 

to provide f o r  the person's needs wi thout  requ i r i ng  invo luntary  

hosp i ta l i za t i on "  (9.27(d) 1. This p rov is ion  requires only t h a t  each 

Before each examining 
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physician "consider" alternatives b u t  does not require a physician t o  

take any particular action regarding actual a1 ternative placement. A 

similar requirement i s  articulated regarding the certification of 

developmentally disabled persons (15.27(d) ). 

Hearing Following Admission on Medical Certification 

The 1 east restri c t i  ve a1 ternati ve doctrine is apparent i n  

hearings following involuntary admission on medical certification i n  one 

limited respect: i f  the court determines that "relatives of the patient 

or a committee of his person are will ing and able properly to care for  

him a t  some place other than a hospi ta l ,  then, upon their written 

consent, the court may order the transfer of the patient to the care and 

custody of such relatives or such conuni ttee" (9.31 ( c )  1. 

"transfer" is not defined i t  is unclear whether transfer t o  relatives or 

a committee constitutes a "release", meaning mere termination of 

inpatient care (1.03(29) 1, or "discharge", meaning release - and 

"termination o f  any r i g h t  to retain or t rea t  the patient on an in-patient 

Because 

basis" (1.03(31)). Thus, i t  is  unclear whether a court's exercise of 

this provision would result i n  an involuntary placement less restrictive 

than in-patient care or merely an absolute discharge. 

provision i n  the New York statute which even suggests that a hearing 

T h i s  is the only 

court might  order pl  acement 1 ess restrictive than hospital izati on. 

H i  e rarc hy of Admi ss i on C1 a ss i f i ca ti on s 

Application of the least  restrictive a1 ternative doctrine is  

implied by the creation of a hierarchy of admission statuses beginning 

w i t h  the least  restrictive informal status, followed by voluntary status, 

and f ina l ly  involuntary s t a t u s  (see 9.13, 9.15, 9.27, and 9.39). 

Informal admission i s  preferred (see 9.21). An informal patient may be 

admitted w i t h o u t  making a.fomal o r  written application f o r  admission and 
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is f r e e  t o  leave the hospital  a t  any time (9.15). A voluntary pat ient  

must apply i n  writ ing for admission and, p r ior  to being released from the 

hospi ta l ,  must apply in wri t ing f o r  re lease (9.13(b)).  

appl icat ion fo r  re lease,  the director must  promptly release the pa t i en t ,  

unless there a r e  ."reasonable grounds f o r  bel ief" tha t  the patient needs 

involuntary care and treatment (9.13( b) 1. The patient may then be 

retained for up t o  72 hours (9.13(b)).  A j ud ic i a l  hearing is required 

before a voluntary pa t i en t  may be retained beyond 72 hours (9.13(b)).  

Following an 

- 

Voluntary and informal admissions are preferred to i n v o l u n t a r y  

adnissions (see 9.21 and 9.23). A l l  state and local officers w i t h  

r e s p o n s i b i l i t i e s  regarding mentally i l l  persons have a duty to encourage 

any person su i t ab le  f o r  voluntary o r  informal admission and " i n  need of 

care  and treatment" f o r  mental illness t o  apply f o r  voluntary o r  informal 

need of care and treatment" means t h a t  a person 

which in-patient care and treatment i n  a 

9.01). 

ither voluntary o r  informal s t a t u s ,  the 

I f  a person requesting admission to a 

hospital  generally may admit the person on either s t a t u s  (9 .21(c) ) .  

However, i f  the person spec i f i ca l ly  requests informal status, t h e n  he o r  

she may be admitted only a s  an informal pat ient  (9 .21(c)) .  Section 

9.23(a) c r ea t e s  a duty i n  the hospital  d i r e c t o r  to convert "the admission 

of any involuntary patient suitable and wi l l ing  to apply therefore  to a 

voluntary status" (9.23(a)) .  Any patient so converted has the r i g h t  t o  a 

j u d i c i a l  hearing regarding his o r  her s u i t a b i l i t y  f o r  o r  wil l ingness  t o  

being converted t o  voluntary status (9.23(b)).  The s t a t u t e  creates no 

duty f o r  the director to  convert an involuntary patient to informal 

status (see 9.23(a) 1. 

admission (9.21 ( a )  1. "In 

"has a mental illness f o r  

hospital is appropriate" 

hospital  is su i t ab le  f o r  
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Condi ti onal Re1 ease 

A patient may be conditionally released i f  he o r  she "does not 

require active in-patient care and treatment" (29.1 5(a) 1. 

be conditionally released, rather than discharged, when ... the clinical 

needs of such patient warrant this more restrictive placement ...I' 

(29.15(b) 1. The conditional release must be i n  accordance w i t h  a written 

services plan (29.15(f)). T h i s  services plan should be prepared by staff 

familiar w i t h  the patient 's  case history and i n  cooperation w i t h  social 

services officials and directors of local governmental units (29.15(f)). 

The patient should be "interviewed, provided an opportunity to actively 

participate i n  the development o f  such p lan  and advised of whatever 

services might  be available to him th rough  the mental health information 

service" (29.15(f 1 1. 

clothing (29.17). 

his or her ini t ia l  expenses, the faci l i ty  should, upon order o f  the . 

director o r  commissioner, provide the patient w i t h  up to $50.00 (29.17). 

Following a conditional release, i f  the director determines that the 

"A patient may 

No patient may be released w i t h o u t  suitable 

If the patient cannot otherwise obta in  money to  defray 

pa t ien t  needs inpat ient  treatment and care and t h a t  the release i s  no 

longer appropriate, the director may a t  any time terminate the release 

and order the patient to return t o  the facil i ty (29,15(e)). 

Other Applications of the Least Restrictive A1 ternative Doctrine 

Patients' Rights. New York statute does no t  articulate a 

specific r i g h t  to treatment and care in the least  restrictive 

a1 ternative; however, the doctrine is intimated i n  several provis ions 

regarding patients' rights. For example, Section 33.03(a) provides t h a t  

"[elach patient i n  a faci l i ty  and each person receiving services fo r  

mental disability shall receive care and treatment that  i s  s u i t e d  to  his 

needs and skil lfully,  safely, and humanely administered w i t h  fu l l  respect 

.-. . . . .. . 
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for his d i g n i t y  and personal in tegr i ty ."  Also,  each pat ient  has the 

following r i g h t s :  to communicate freely and privately w i t h  persons 

outside the faci l i ty  (33.05(a) 1, t o  have frequent and convenient 

opportunities t o  meet w i t h  visitors (33.05(b)), and to retain his o r  her 

personal belongings (33.07(a) 1. No person may be deprived of any ci vi1 

r i g h t  solely because he o r  she recei ves services for  mental disabil i t y  

(33.01 1. 

Restraint of Patients. Restraint may be applied "only i f  less  

restrictive techniques have been clinically determined t o  be 

inappropriate or insufficient" to prevent  a patient from seriously 

i n j u r i n g  h i m  or herself or others (33.04(b)). Only the "camisole," the 

"full o r  partial res t ra ining sheet," o r  "less restrictive restraints 

authorized by the commissioner" are  permissible (33.04(c) I. 

m a y  be used i n  an emergency only to the extent necessary to p r e v e n t  the 

pat ient  from in ju r ing  him o r  herself or others (33.04(e)). Generally, 

however, restraint may be used only af ter  a physician has examined the 

patient and written an order (33,04(d)). 

restraint, he or she must  be monitored to ensure that his o r  her physical 

needs, comfort, and safety are  properly cared for  (33.04(f) 1. 

Comnuni t y  Agreements Regarding Admission Procedures. 

Restraint 

While a patient is in 

Community 

agreements concerning admission procedures may be entered i n t o  by a 

director of community services and the commissioner o f  mental health 

should relate to the screening of applications f o r  admission t o  a 

facil i ty (29.05 I .  

th ings ,  "for  offering recmendations on appropriate o r  a1 ternate modes 

of care and treatment o r  any other guidelines on determining op t ions  i n  

the cornunity fo r  the care and treatment of an individual" 129.05). 

The agreement may provide procedures, among other 
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Virginia 

V i  rgi n i  a s ta tu tory  1 aw regardi ng i nvol untary c iv i  1 comni went of 

mentally disabled persons, found i n  Va. Code, Title 37.1 ( " I n s t i t u t i o n s  

for  the Mentally I l l ;  Mental Health Generally"), contains no e x p l i c i t  

statement of l e g i s l a t i v e  i n t e n t .  Several Code provisions, however, 

suggest t h a t  the l e a s t  r e s t r i c t i v e  a l t e rna t ive  doctr ine i s  a theme 

underlying Title 37.1. The most s a l i e n t  example is  the provision t h a t  no 

mentally i l l  person may be involuntar i ly  c o m i t t e d  t o  a hospital  unless a 

judge spec i f i ca l ly  f i n d s  t h a t  no less r e s t r i c t i v e  a1 te rna t ive  e x i s t s  

(37.1-67.3). 

The 1 e a s t  r e s t r i c t i v e  a1 t e rna t i  ve doctrine i s appl i ed i n several 

areas of the Code including: 

examination, ( c )  opportunity f o r  voluntary admission a t  preliminary 

hearing, ( d )  requirements concerning the prescreening report  from the 

( a )  prehearing release,  ( b )  preadmission 

community services  board o r  community mental health cl  i n i c ,  ( e )  issuance 

of a commitment order, ( f )  j ud ic i a l  c e r t i f i c a t i o n  of mentally retarded 

persons' admission e l i g i b i l i t y ,  and ( g )  a l t e rna t ive  placement a f t e r  
- 

admission. Additional areas include: ( 1 )  pa t i en t s '  rights, ( 2 )  

communi ty mental heal t h  and retardat ion programs , (3) court-ordered 

medical treatment, (4) discharge of pa t ien ts  not fu l ly  recovered, and (5) 

appointment of guardians. 

Preheari ng Re1 ease 

Pr ior  t o  the preliminary and commitment hearings a judge may 

release the allegedly mentally i l l  person ( r a t h e r  than issue an order of 

temporary detention) on his personal recognizance o r  on bond " i f  i t  

appears from a l l  evidence readily avai lable  t h a t  such release will not 

pose an imminent danger t o  himself o r  others" (37.1-67.1). This 
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opportunity to- avoid detention while awaiting a hearing implies the 

influence o f  the l e a s t  r e s t r i c t i v e  a1 t e r n a t i v e  doctrine.  

Preadmission Screening 

Each person presented f o r  admission t o  a hospi ta l  mus t  be 

examined by one o r  more s t a f f  physicians w i t h i n  24 hours af ter  arrival 

(37.1-70). 

the person i s  mentally i l l ,  then the person must be returned t o  the 

l o c a l i t y  i n  which  the p e t i t i o n  was i n i t i a t e d  o r  i n  which the person 

res ides  (37.7 -70). 

f a c i l i t i e s  o r  programs, the S t a t e  Mental Health and Mental Retardation 

Board i s requi red t o  promul ga t e  rul es and regul a t i  ons (37,1-70). 

I f  the examination reveals i n s u f f i c i e n t  cause t o  believe t h a t  

To prevent inappropriate admissions t o  Department 

Although the Code does n o t  p rec ise ly  state when such 

preadmi ssi on exami nat ions shoul d take pl ace, the two most 1 i kel y 

i n t e r p r e t a t i o n s  are ( a )  when the person i s  transported t o  the hospital  

f o r  prehearing detent ion and (b) when the person i s  brought t o  the 

hospital  following a comitment hearing. A t  either p o i n t  i n  the 

commitment process, this provi s ion a1 1 ows mental heal t h  professional s t o  

make a determination concerning a person's need f o r  hospi ta l iza t ion .  

Oppor tuni  t y  f o r  Vol untary Admi s s i  on a t  Prel i m i  nary Hearing 

When a person sub jec t  t o  a temporary detent ion order i s  brought 

before a judge ( o r  magis t ra te ) ,  the judge must inform the person of  his 

o r  her r i g h t  t o  apply f o r  voluntary admission (37.1-67.2) and m u s t  hold a 

preliminary hearing t o  determine i f  the person i s  "wi l l ing  and capable of 

seeking voluntary admission and treatment" (37.1-67.2). 

a sce r t a ins  t h a t  the respondent is  t h e n  "wil l ing and capable" of seeking 

voluntary admission, then such treatment must be granted (37.1-67.2). 

Persons who agree t o  voluntary admission must accept  t reatment  f o r  a 

If the judge 
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minimum period "not t o  exceed 72 hours, af ter  which they mus t  give the 

hospital 48 hours notice before leaving'' (37.1-67.2). 

t o  prescreening by the cornunity services board or cornunity mental 

health clinic (37.1-67.2; see 37.1-65) and are subject t o  being 

They are subject 

transported to the hospital by procedures identical t o  those used for  

certif ied persons (see 37.1-67.2 and 37.1-71 1. 

Prescreening Report 

If a person has not been examined by a psychiatrist before the 

commitment hearing, the judge must  request a prescreening report from the 

community services board or community mental health cl inic  where the 

person resides (37.1-67.3). 

w i t h i n  48 hours of the court 's request ( o r  72 hours i f  the 48 hour period 

The board or clinic must provide the report 

terminates on a Saturday, Sunday, or legal holiday) (37.1-67.3). The 

report must state whether the person i s  mentally i l l ,  whether the person 

i s  an imminent danger t o  himself or others and i n  need of involuntary 

hospitalization, and whether no less restrictive a1 ternative t o  

hospitalization is available (37.1-67.3). In add i t ion ,  the report must 

i ncl ude recommendations f o r  the person s care and treatment (37.1-67.3). 

If the judge does not receive the report within the specified time, he or 

she must dispose of the case w i t h o u t  the board or c l in ic ' s  

recommendations (37.1 -67.3). 

Issuance of Commi tment Order 

No mentally i l l  person may be involuntarily committed t o  a 

hospital unless the commitment hearing judge specifically finds that the 

person: 

( a )  presents an imminent danger t o  himself or 
others as a result  o f  mental i l lness,  or ( b )  has 
otherwise been proven t o  be so seriously mentally 
i l l  as t o  be substantially unable t o  care f o r  

. - .. . . - . .._. .. . 
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himself, ,  and ( c )  t h a t  there i s  no l e s s .  
restrictive a1 ternative t o  inst i tut ional  
confinement and t reatment  and t h a t  the 
a1 t e r n a t i  ves to involuntary hospi ta l  izat ion were 
investiga.ted and: were deemed "not  s u i t a b l e  . , .I' 

1-67.3).. I f  the judge f inds  tha t  the above cri teria are met, he or 

must o rde r  the mentally i l l  person removed to the hospi ta l  f o r  a 

od not  to exceed 180 days (37.1-67.3). 

and ( b )  bu t  is  n o t  i n  need of involuntary hospi ta l iza t ion ,  the person 

I f  the person meets cr i ter ia  

"shall be sub jec t  to court-ordered out-patient treatment, day treatment 

i n  a h o s p i t a l ,  n igh t  treatment i n  a hosp i t a l ,  referral to a comnunity 

mental health clinic,  o r  other such appropr ia te  t reatment  modal i t ies  a s  

may be necessary t o  meet the needs of the indiv idua l"  (37.1-67.3). 

The commitment hearing judge may have one addi t iona l  placement 

a1 ternat i  ve, a1 though i t  is  unclear  whether this pl  acement a1 ternati ve i s 

ava i l ab le  to the commitment hearing judge, whether this placement should 

occur a t  a subsequent hearing, or whether this placement may occur a t  

either time, 

agrees  "to restrain and take proper care" of a mentally i l l  person, 

either before the person ' s  admission o r  a f t e r  his o r  her admission b u t  

before removal to a hosp i t a l ,  " then  the judge may, i n  his d i s c r e t i o n ,  

commit such mentally i l l  person to  the custody o f  such person'' (37.1-125). 

C e r t i f i c a t i o n  of  Mentally Retarded Persons' Admission E l i g i b i l i t y  

I f  a respons ib le  person pos ts  bond payable t o  the s t a t e  and 

Mental l y  re tarded persons may seek hospi ta l  i z a t i o n  under the 

same procedures a s  may mentally i l l  persons (37.1-65). 

a l leged  to be mentally r e t a rded  is  not  capable of request ing his o r  her 

own admission to a t reatment  f a c i l i t y  a s  a voluntary patient,  a pa ren t  o r  

guardian or other responsible  person may i n i t i a t e  a proceeding t o  obta in  

Whenever a person 

f o r  admission (37.1-65.1 .A) .  a j u d i c i a l  c e r t i f i c a t i o n  of e l i g i b i l i t y  

C e r t i f i c a t i o n  of e l i g i b i l i t y  f o r  admiss 

48 
. . .. ~ . .  - ..-..-.-.i _. . . .. .. . . . .. . . . . . 

on of a mentally re ta rded  person 



is not a j u d i c i a l  commitment (37.1-65.1 .D) .  Such c e r t i f i c a t i o n  merely 

empowers a pa ren t  or guardian or other responsible  person t o  admit the 

person to a f a c i l i t y  and empowers the f a c i l i t y  to  accept the admission 

(37.1-65.1.D). Prior t o  i n i t i a t i n g  this proceeding, the petitioner mus t  

obtain a prescreening r e p o r t  recomnending admission from the community 

services board or community mental health clinic, and the approval of the 

proposed admitt ing f a c i l i t y  (37.1-65.1 .B). A t  the hearing the judge must 

c e r t i f y  the mentally re tarded person's e l i g i b i l i t y  for admission i f  he o r  

she f inds :  

( i )  tha t  such person is not capable  o f  request ing 
his own admission, ( i i )  t h a t  the f a c i l i t y  has 
approved the proposed admission ..., ( i i i )  t h a t  
there is  no less restrictive alternative t o  
ins t i tu t iona l  confinement, consistent w i t h  the 
b e s t  interests of the person who is the s u b j e c t  
of the proceeding, and ( i v )  t h a t  such person is 
mentally re tarded and i n  need o f  insti tutional 
t r a in ing  o r  treatment ... 

(37.1-65.1.C.3). 

the mentally i l l ,  the Code l ists  no s p e c i f i c  a l t e r n a t i v e s  to  

Unlike provis ions regarding court-ordered t reatment  of 

insti tutional treatment for  which the court may c e r t i f y  a mentally 

re tarded person's e l i g i b i l i t y  (compare 37.1-67.3 and 37.1-65.1.C.3). 

A1 ternati ve P1 acement Fol 1 owing Admission 

The d i r e c t o r  o f  each s t a t e  hospi ta l  is authorized to p lace  any 

p a t i e n t  o f  the f a c i l i t y  i n  any of several  less restrictive a l t e rna t ives .  

For example, patients who are  "quiet and not  dangerous'' may be placed i n  

private homes w i t h  fami l ies  (37.1-121). 

a private home is  borne by "[alny pa t ien t  so placed a t  board or the 

e s t a t e  of any such p a t i e n t  or the person l e g a l l y  l i a b l e  f o r  the support  

of any such pa t i en t "  (37.1-121). The d i r e c t o r  may a l s o  p lace  patients i n  

p r i v a t e  homes o r  o t h e r  f a c i l i t i e s  w i t h  provisions f o r  special  t r a i n i n g  i f  

he or she believes t h a t  the pa t ien t  will bene f i t  from the t r a i n i n g  

The c o s t  of board and lodging i n  
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(37.1-1 22), o r  i n -  nurs ing-  home:;. o r  other institutions 1 icensed by the 

state (37.1 -7  23 1. 

Other Applications' of the Least Restrictive A1 ternative Doctrine 

Patients' Rights;. Eash pa t ien t  o r  resident of a fac i l i ty  

operated, funded, o r  licensed by the Department of Mental Health and 

Mental Retardatyon has a r i g h t  t o  be treated "under the least  restrictive 

conditions consistent w i t h  his condition and not  be subjected t o  

unnecessary physical restraint and i sol a t i  on'' (37.1-84.1 ( 6 )  ) . Thi s and 

other rights enumerated i n  the Code may not be 1 imited except ''on the 

basis o f  legal incompetence as  adjudicated by a court o f  competent 

jurisdiction ...'I (37.1-84.1 ). Other enumerated r i g h t s  which reflect  the 

least  restrictive alternative doctrine include the r i g h t s  t o  retain legal 

r i g h t s  provided by s ta te  and federal law (37.1-84.1 (1 I ) ,  t o  be treated 

w i t h  d i g n i t y  as a human being (37.1-84.1(2)), t o  not be subjected t o  

experimental o r  investigation research w i t h o u t  g i  v i  ng consent 

(37.1-84.1(4)), and t o  be allowed t o  send and receive sealed l e t t e r s  

(37.1-84.1 ( 7 ) ) .  

Comnunity Mental Health and Retardation Programs. In an 

apparent effor t  t o  promote the development of comnuni ty a1 ternati  ves, the 

legislature has authorized the Department t o  make matching grants  t o  any 

county, c i t y ,  o r  political subdivision i f  the population exceeds a 

specified min imum (see 37.1-194). The Code requires the State Mental 

Health and Retardation Board t o  determine, subject t o  the General 

Assembly's approval, a core o f  cornunity services t o  be provided by, the 

comnunity services boards by July 1 ,  1982 i n  order t o  provide 

comprehensive comnunity services (37.1-1 94). 

outpatient diagnostic and treatment services, therapeutic comnuni t i e s ,  

halfway houses, group homes or other  residential fac i l i t i es ,  community 

These services may include 
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residences for the mentally i l l  and mentally retarded, and other 

specified services (see 37.1-194). 

Court-Ordered Medical Treatment. The Code authorizes the 

c i rcu i t  court to order treatment of physical i n j u r y  o r  i l lness i f  because 

of mental o r  physical condition a person is incapable o f  g i v i n g  informed 

consent to  treatment (37.1-134.2). Limitations on the cour t ' s  power t o  

make such an order, however, suggest the influence of the least 

restrictive alternative doctrine. The court  may only order treatment i f  

the treatment i s  medically necessary, i f  ''no legally authorized guardian 

o r  committee [is] available to give consent," i f  an attorney has been 

appointed to represent the person's interests, and i f  evidence is 

presented concerning the person's condition and proposed treatment 

(37.1-134.2). No court-ordered treatment for any mental , emotional, o r  

psychological condition is authorized under this provision (37.1 -1 34.2). 

Discharge of Patients Not Ful ly  Recovered. A state hospital 

director 's  authority t o  discharge i s  not l imited to patients who have 

fully recovered, or who have been determined to  be not mentally i l l  (see 

37.1-98). The director may discharge a patient who is s t i l l  impaired, 

b u t  who "will n o t  be detrimental to the public welfare, or injurious t o  

the patient" (37.1-98.A.3). This provis ion would apparently permit the 

director to discharge a patient for whom hospitalization i s  n o t  the least 

restrictive a1 ternative. 

director must formulate a predischarge plan i n  cooperation w i t h  the 

camnunity services board o r  community mental health c l inic  (37.1-98.A). 

Prior t o  discharging such a patient, the 

Appointment of Guardians. The appointment of guardians for 

those determined to be incapacitated because o f  mental illness o r  mental 

retardation (37.1-128.11, and for  those who because of age o r  impaired 

health are incapable of taking care of their  person o r  property 
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(37.1-132) may' provide- an addi t ional  a l t e r n a t i v e  t o  

i n s t i t u t i o n a l i z a t i o n .  Furthemiore, the powers and du t ies  o f  the guardian 

are l i m i t e d  by the incapaci tated person's a b i l i t y  t o  ''care f o r  h imsel f  

and manage h i s  property to: the, extent t h a t  he i s  capable" (37.1-1 28.1 ; 

37.1-1 32) e 

Wisconsin 

The over r id ing  l e g i s l a t i v e  po l  i c y  o f  the Wisconsin State Mental 

Heal th Act (Wis. Stat. Ann., Chapter 51) i s  to assure the prov is ion  o f  a 

f u l l  range o f  mental hea l th  treatment and rehabi l  i t a t i  on services wh i le  

p ro tec t i ng  personal 1 i b e r t i e s  by app l i ca t ion  o f  the " l eas t  r e s t r i c t i v e  

a l te rna t ive ' '  doct r ine (51.001 1. 

on an ou tpa t ien t  bas is  may be i n v o l u n t a r i l y  t rea ted  on an i n p a t i e n t  bas is  

(51.001 ). 

mental hea l th  services which w i l l  assure a1 1 people i n  need o f  care 

No person who can be adequately t rea ted  

The State Mental Health Act envis ions a u n i f i e d  system o f  

access to the l e a s t  r e s t r i c t i v e  treatment a1 te rna t i ve  appropr iate to 

t h e i r  needs, and which w i l l  assure con t inu i t y  o f  care by promoting 

movement through a l l  treatment components (51.001 ). 

the establishment of "community boards'' to car ry  ou t  t h i s  p o l i c y  (see 

51.42(1)(a) and (3)) .  Each community board i s  responsible, among other  

duties, fo r  continuous planning , development and evaluat ion of treatment 

The Act provides f o r  

and care programs and services, and f o r  coord inat ion o f  l o c a l  services 

and con t inu i t y  of care where required (57.42(5)(h)). 

I n  addi ti on to a r t i c u l  a t i ng  t h i s  general 1 eg i  sl a t i  ve pol i c y ,  the  

Wisconsin Legis la ture has appl ied the l e a s t  r e s t r i c t i v e  a1 te rna t i ve  

doct r ine i n  several spec i f i c  areas inc lud ing:  ( a )  release o f  the 

respondent pending probabl e cause and f ina l  hear i  ngs, (b 1 detention, 

probable cause, and commitment c r i t e r i a ,  ( c )  mental heal th  examination 
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prior to  a final involuntary commitment hearing, ( d )  issuance o f  a fina.1 

commitment order ,  (e)  treatment and transfer a f t e r  f i na l  commitment 

order ,  and ( f )  per iodic  review of the comnitment. Additional areas 

include:  (1) patients' r i gh t s ,  and ( 2 )  voluntary admission to a 

treatment fac i l ' i ty .  Each of these areas  is discussed below. 

Re1 ease Pendi ng Probabl e Cause and Fi nal Hearings 

If a law enforcement officer has a detent ion order  issued by a 

court, or i f  the officer has cause to believe that an individual meets 

emergency detention and comnitment cri teria,  the officer general ly  must 

take the individual i n t o  custody and see t h a t  he or she is del ivered t o  a 

detent ion f a c i l i t y  for  detent ion pending the probable cause hearing 

(51.20(2)).  The S t a t e  Mental Health Act provides, however, t h a t  an 

individual need not be detained i n  a l l  circumstances (see 51.20(2)). The 

statute f a i l s  t o  c l ea r ly  state under what circumstances an individual 

should be released,  o r  not  i n i t i a l l y  detained,  pending probable cause 

hearing. 

51.20(2) and 51.15{1), migh t  be i f  the officer be l ieves  t h a t  an 

One poss ib le  cimumstance, i n fe r r ed  from a comparison of 

individual meets emergency detention cr i ter ia  b u t  not the f ina l  

commi bnent c ri te ri a. 

Following a finding of probable cause, a cour t  may release an 

individual pending the f ina l  comnitment hearing (51.20(8) 1. During the 

re1 ease,  the indi  v i  dual may voluntar i ly  recei ve treatment serv ices  from 

the board or the department (51.20(8)). The court may condition the 

release on the individual 's acceptance of treatment and may specify the 

act ion t o  be taken if the individual breaches a treatment condition 

(51.20(8)).  

individual may elect detention instead (51.20(8) ). 

I f  acceptance of treatment is  a condition of re lease ,  the 
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Detention; Probable1 Cause, and Commitment Criteria 

The c r i t e r i a  f o r  emergency detention pursuant  to involuntary 

commitment (51 ..?5(1 ) (a13 and.41, nonemergency pe t i t i on  f o r  involuntary 

c i v i l  commitment (51.20(1) (a12.c and d ) ,  and probable cause hearing 

(51.20(1)(1m)),' may be d e a l t  w i t h  j o in t ly .  

provisions,  i n  two l imited s i tua t ions  a person may not  be detained or 

committed, nor may probable cause be found, "if reasonable provision f o r  

the individual I s  protection is ava i lab le  i n  the community." 

According t o  these 

Both  

situations arise only i f  the behavior which spurred o the r s  t o  seek an 

ind iv idua l ' s  commitment poses a t h rea t  to the individual himself o r  

herself but L_ not to others.  The first s i tua t ion  occurs i f  the individual 

evidences a "substantial  probabi l i ty  of physical impairment or in jury  t o  

himself o r  herself due to impaired judgment . . . I '  (51.15(1)(a)3; 

51.20(1) (a12.c; and 51.20(1) ( l m )  1. The second occurs i f  ''due to mental 

illness o r  drug dependency, he or she is unable t o  s a t i s f y  basic  needs 

for nourishment, medical care, shelter o r  safety w i t h o u t  prompt  and 

adequate treatment . . . I '  (51.15(1)(a)4; and 51.20(1)2.d). 

individual is suicidal  o r  homicidal, detention or commitment will not be 

If  the 

barred by the a v a i l a b i l i t y  of protect ion i n  the community (see 

5 1 . m  1 ( a l l  and 2; and 51.20(1) (a12.a and b). The in t e rac t ion  between 

the "reasonable provision i n  the community" standard and the 

authorizat ion of ou tpa t ien t  commitment (51.20(13)(a)3 and (din)) is  

unclear. 

Preheari ng Mental Heal t h  Examination 

Two court-appointed mental health examiners must  conduct 

i ndependent examinations of a respondent a f t e r  the probable cause hearing 

b u t  before the f inal  hearing t o  determine i f ,  among o the r  th ings ,  the 

respondent is a proper subject  f o r  t r e a t l e n t  (51.20(9)(a)  and ( b ) ) .  If 
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an examiner determines tha t  the respondent is a proper subject for 

treatment, the examiner should include in his or her wri tten report  to 

the probate court a recomnendation concerning the appropriate level of 

treatment (51.20(9)(b)). T h a t  recommendation must include "the level o f  

inpat ient  facil'i ty which provides the least  restrictive environment 

consistent w i t h  the needs of the individual ,  i f  any ...I' (51.20(9)(b)). 

Prior to disposi t ion,  the final hearing court may order the staff  of the 

appropriate community board, or the staff of a public treatment faci l i ty  

( i f  the respondent is detained there pending final hearing), to  provide 

additional information concerning the recommended 1 eve1 of treatment 

(51.20(9) ( b )  1. 

Issuance of a Final Commitment Order 

If commitment cr i ter ia  are met, unless the respondent was or i s  

to  be transferred from a s t a t e  correctional faci l i ty  or j a i l  or i s  a 

non-resident, the court must order commitment to  the care and custody of  

the appropriate community board, "or i f  inpatient care is not required 

order commitment to outpat ient  treatment under the care o f  such board 

..." (51.20(13)(a)3, 4, and 5).  The community board then must arrange 

for treatment i n  the least  restrictive manner consistent w i t h  the 

ind iv idua l ' s  needs and the maximum level of inpat ient  faci l i ty ,  i f  any, 

designated i n  the court order (51.20(13)(~)2). If  the court f inds  that 

the respondent's dangerousness can be controlled w i t h  medication 

adninistered on an outpatient basis, the court may order t h a t  the 

community board may release the respondent on the condition t h a t  he o r  

she take prescribed medication and repor t  t o  a particular treatment 

faci l i ty  as of ten  as required fo r  outpatient evaluation (51.20(13)(dm)). 

Treatment and Transfer after Final Comnitment Order 

The board t o  which a patient i s  comitted must  provide "the 
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least  restrictive, treatment. a1 ternative appropriate to the patient's 

needs, and movement t h r o u g h  a1 1 appropriate and necessary treatment 

components t o  assure continuity of care" (51.22(5)). If  the final 

hearing court orders. commitment, the treatment d ispos i t ion  prescribed i n  

the court order may be modified as provided i n  51.35 (51.20(13)(d)). 

Under 51 -35, the department o r  board may transfer any patient committed 

to i t  between treatment fac i l i t i es  (including b u t  not  l imi ted  to 

inpatient, outpatient, and rehabilitation programs (see 512.01 (19) ) )  or 

from a faci l i ty  i n t o  the community i f  such a transfer is consistent w i t h  

reasonable medical o r  clinical judgnent and w i t h  the least  restrictive 

alternative doctrine (51.35(1)(a)). As par t  of a transfer t o  a less 

restrictive treatment a1 ternative, the department o r  board may impose 

terms and conditions beneficial to the patient (51.35(1)(a)). When such 

a transfer t o  a less restrictive environment is  made subject t o  such 

conditions, i t  is called a "conditional transfer" (51.01 ( 4 )  1. 

time of the transfer, the patient mus t  be informed of the consequences of 

v i o l a t i n g  the terms and conditions,  including transfer back t o  a more 

restrictive setting (51.35(1) (a)  1. 

A t  the 

If a transfer back to a more restrictive facil i ty occurs w i t h i n  

seven days of a temporary transfer from that fac i l i ty  and the r e t u r n  was 

part of a previously established plan of which the patient had notice a t  

the time of the temporary transfer, then no due process r i g h t s  attach 

(see 51.35(1)(e)). 

occurs, when a patient transferred to a medical faci l i ty  for 

non-psychiatric medical services i s  returned to the original faci l i ty  

(51.35(1)(f)). Certain due process rights do attach, however, t o  any 

other transfer t o  a more restrictive setting (see 51.35(1 ) ( e ) ) .  Whenever 

a transfer i s  from outpatient to inpatient status, o r  whenever a transfer 

Also, no due process r i g h t s  attach, and no "transfer" 
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between treatment fac i l i t i es  results i n  greater  restrictions of the 

patient's personal freedom, the patient must be informed orally and i n  

wr i t i ng  of his o r  her r i g h t s  to contact an attorney and a member of his 

or her family, t o  have an attorney provided a t  public expense ( i f  the 

patient is indi'gent), and t o  petition a court  where the patient is  

located, or  the committing court, for a review of the transfer 

(51.35(1) ( e )  1. 

The department generally may transfer a patient only af ter  

notifying the comnunity board of i t s  i n t e n t  to do so (51.35(1)(d)3). 

department must also notify the patient's guardian, i f  any 

(51.35(1)(d)3). 

facil i ty o r  other inpatient facil i ty to an approved treatment facil i ty 

which is  less restrictive of the patient's personal freedom, the 

department may transfer the patient w i t h o u t  the board's approval 

(51.35(1 ) ( d ) l ) .  

Periodic Reevaluation 

The 

However, i f  the transfer is from a state treatment 

The purpose of periodic reevaluations i s  to  determine whether 

the person ''has made sufficient progress t o  be entitled t o  transfer to  a 

less restrictive fac i l i t y  or discharge'' (51.20(17)). These reevaluations 

must be conducted by the treatment staff o r  a visiting physician w i t h i n  

30 days af ter  the commitment, w i t h i n  3 months af ter  the init ial  

reevaluation, and again thereafter a t  least  once each 6 months 

(51.20(17) 1. 

Other Applications of the Least Restrictive A1 ternative Doctrine 

Patients' Rights .  Each "patient" has the " r i g h t  to the least  

restrictive condi tions necessary t o  achieve the purposes o f  admission, 

commitment, o r  placement" (51.61(1)(e)). 

expansive and generally includes persons receiving either inpatient or 

The definition of  "patient" i s  



ou tpa t i en t  services (see 57'.61(1) and ( 3 ) ) .  Each patient must be 

informed o r a l l y  and i n  wr i t ing  of this and o t h e r  specified r i g h t s  upon 

admission o r  commitment. (51.61 (1 1 ( a )  1. 

connote "restrictiveness:' concerns a r e  noted i n  the S t a t e  Mental Health 

Act. These include the r i g h t s  to  p e t i t i o n  the cour t  f o r  review o r  

withdrawal of  the commitment order ,  to receive prompt and adequate 

Numerous addi t iona l  r i gh t s  which 

t reatment ,  r e h a b i l i t a t i o n  and educational s e rv i ces  appropr ia te  for  the 

patient's condi t f o n ,  to refuse a1 1 b u t  court-ordered medication and 

t reatment ,  to be free f r o m  unnecessary or excessive medication a t  any 

time, t o  be free f r o m  physical r e s t r a i n t  and i s o l a t i o n ,  to  no t  be 

subjected to  d r a s t i c  t reatment  procedures such a s  psychosurgery without  

the patient's express and informed consent af ter  the patient has 

consul ted his o r  her counsel and lega l  guardian ( i f  any) ,  t o  exe rc i se  

r e l i g i o u s  worship, t o  have a humane psychological and physical 

environment, to have c o n f i d e n t i a l i t y  of  a71 t reatment  records,  t o  not  be 

filmed o r  taped, to make and receive telephone c a l l s  w i t h i n  reasonable  

limits, to use and wear h i s  o r  her own c lo th ing  and personal a r t i c l e s ,  t o  

have a reasonable amount of individual  secure s torage  space f o r  his o r  

her own p r i v a t e  use, to  have reasonable pro tec t ion  of pr ivacy,  and t o  see 

v i s i t o r s  each day (see 51.61(d), ( f )  through (t)). 

including the " l e a s t  r e s t r i c t i v e  condi t ions"  r i g h t ,  may be denied f o r  

cause i f  specified procedural safeguards a r e  followed (see 51.61 ( 2 )  1. 

Voluntary Admission. 

Any of  these r i g h t s ,  

An a d u l t  who meets the c r i t e r i a  f o r  

voluntary admission under 51.10(4) ( i  - .e., mentally i l l  , developmentally 

d isab led ,  o r  alcohol o r  drug dependent, and may benefit from i n p a t i e n t  

care ,  t reatment ,  o r  therapy)  may be vo lun ta r i ly  admitted to  an i n p a t i e n t  

t reatment  f a c i l i t y  provided one of  two procedures is followed. The first 

procedure requires only tha t  the person apply f o r  acbnission i n  w r i t i n g  

. . .. . . . -. . . . ., . .-. . 



(51.10(4m)(a)2), The second procedure must  be followed i f  the person 

does not apply f o r  admission i n  wri t ing.  I t  requi res  a f a c i l i t y  

physician t o  advise  the person of a pat ient ' s  r i g h t  to the l e a s t  

restrictive form of appropriate  treatment and o f  the facil i t y ' s  

r e spons ib i l i t y  'to provide that  t reatment  (51.10(4m)(a)l) .  The physician 

must sign and submit a request  f o r  voluntary admission and must c e r t i f y  

i n  wr i t ing ,  before a t  least two witnesses, t h a t  i n  the presence of  the 

witnesses he or she has o r a l l y  and i n  wr i t ing  advised the incom ng 

patient regarding these matters (51.10(4m)(a)l) .  

procedure, any patient who f a i l s  t o  i nd ica t e  a des i r e  t o  leave bu t  who 

re fuses  o r  is unable to request  admission i n  wr i t ing  i s  presumed t o  

consent to admission and may be held up to seven days (51.20(4m)(b)). 

the first day that the probate court conducts business  following the 

adnission, the f a c i l i t y  must no t i fy  the c o u r t  o f  the admission 

(51.10(4m)(c)),  M i t h i n  24 hours of receiving not ice ,  excluding 

Saturdays, Sundays, and holidays,  the cour t  must appo in t  a guardian - ad 

- 1 i t e m  to visit the f a c i l  i t y  and determine whether the above procedures 

have been followed (51.10(4m)(c)). 

patient w i t h i n  48 hours, excluding Saturdays, Sundays, and hol idays,  t o  

determine if the patient d e s i r e s  less restrictive treatment and, i f  so, 

must assist the patient i n  obtaining proper assistance from the f a c i l i t y  

( 51 .10 (4m 1 (c 1. 

Under this second 

On 

The guardian ad litem must visit the -- 
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CHAPTER TWO: CASE LAW REVIEW 

The least  restrictive alternative doctrine has been advanced by 

courts as  well as  legislatures. T h i s  chapter identifies and provides 

brief descriptions of selected cases a t  the s ta te  and 

address the use o f  the 1 east restri c t i  ve a1 ternati ve. 

cases concern i nvol untary pl acement o f  individual s i n 

fac i l i t i es  following either a civil commitment or a f 

federal levels that 

Most of these 

mental health 

nding of 

incompetency t o  stand t r ia l  for a criminal offense. A few deal w i t h  the 

placement o f  juveniles in correctional fac i l i t i es  fo l lowing  an 

adjudication o f  delinquency. Additionally, several decisions by the U.S. 

Supreme Court that focus on issues or discuss concepts closely related t o  

use of the least  drastic means are summarized. 

The U.S. Supreme Court decisions are l isted first,  followed by 

the decisions of the lower federal courts, w i t h  each se t  l is ted in 

reverse chronological order. Finally, decisions of the s ta te  courts are 

1 isted alphabetically by s ta te  and i n  reverse chronological order. 

United States Supreme Court 

Youngberg v. Romeo, 457 U.S. 307 (1982). 

Institution f o r  the Mentally Retarded. 
a result of injuries he suffered a t  the i n s t i t u t i o n .  
alleged that institutionalized persons have a r i g h t  t o  safe confinement 
conditions, t o  freedom from restraint ,  and t o  t r a i n i n g  or habilitation. 
The petitioners sought damages for  the violation of these rights. 

Romeo was a profoundly retarded resident of the Pennsylvania 

The petitioners 
S u i t  was b r o u g h t  on his behalf as  

The United States Supreme Court concluded t h a t  persons i n  
Romeo's pos i t ion  have constitutionally protected 1 iberty interests i n  
safety and freedom from bodily restraint and t h a t :  

. , . .. , . . . 

[Tlhe state i s  under a duty t o  provide . . . 
such t r a i n i n g  a s  a professional would 
consider reasonable t o  ensure . . . safety and 
t o  faci l i ta te  [the] ... a b i l i t y  t o  function 
free of  bodily restraints. 

61 
,. .... -. - - '- : . ,_ .,. - ,. .. - . - . .,. . . . . . - I  ..., ~ .,....,. -.  . . - .. . . .. . . . . ..- . , . .,-. . 



Pennhurst S t a t e  School and Hospital v. Halderman , 451 U.S. 1 (1981 1. 

hersel f and o ther  residents of the Pennhurst School , a Pennsylvania 
fac i  1 i t y  f o r  re tarded persons, seeking injunctive and monetary re1 i ef 
because o f  the "unsani t a ry  , i nhumane, and dangerous condi t ions a t  the 
school. ' I  T h e  t r i a l .  cou r t  found t h a t  condi t ions a t  the school were 
dangerous, t h a t  res idents  were of ten  beaten o r  drugged, and t h a t  
habi 1 i t a t i o n  was so inadequate t h a t  the physical , i ntell ectual and 
emotional s k i l l s  o f  some residents ac tua l ly  de te r iora ted .  I t  he ld  t h a t  
t h i  s viol a t ed  the residents cons t i tu t iona l  ri g h t s  t o  due process, t o  
equal protect ion of the law, and t o  freedom from cruel and unusual 
punishment.  The  t r ia l  cour t  a l s o  he ld  t h a t  the residents had a r i g h t  
under the federal  cons t i t u t ion  and federal  and state s t a t u t e s  t o  be 
provided w i t h  "mi nimal l y  adequate habi 1 i t a t i  on" i n the 1 e a s t  restricti ve 
environment whether they were voluntar i ly  o r  involuntar i ly  c o m i  tted. 

The United States Court of Appeals affirmed the t r i a l  c o u r t ' s  
remedial order ,  b u t  based i t s  decision so le ly  on the Federal 
Developmental l y  Disabled Ass1 stance and B i  11 of R i  g h t s  Act (D. 0. Act), 
which includes a b i l l  of rights provision prescr ib ing  the r i g h t  of 
mentally re tarded persons t o  "appropriate t reatment ,  se rv ices ,  and 
habi 1 i t a t i  on" i n the setti ng t h a t  1 e a s t  restricts a person 's 1 i ber ty .  
The United States Supreme Court reversed, concluding t h a t  the b i l l  of 
r i g h t s  provision was advisory and not  obl igatory even f o r  states 
accepting funds  under the act .  Thus ,  there i s no federal  s t a t u t o r y  r i g h t  
t o  h a b i l i t a t i o n  through the l e a s t  restrictive a1 t e r n a t i v e  f o r  persons 
covered by the D.D. Act, 

The p l a i n t i f f ,  a mentally re tarded minor f i l e d  sui t  on behalf of 

Addington v. Texas, 441 U.S. 418 (1979).  

The respondent was involuntar i ly  ci v i 1  l y  committed. 
he a l leged ,  among o ther  things,  t h a t  the level  o f  proof i n  commitment 
proceedings should be g rea t e r  than a mere preponderance of the evidence. 

On appeal 

The United S t a t e s  Supreme Court concurred, holding tha t  there 
should be a t  l e a s t  c l e a r  and convincing proof of conunitability ( a  middle 
ground between the preponderance standard and the beyond a reasonable 
doubt s tandard)  before a person can be ins t i t u t iona l i zed .  
decision the Court observed t h a t  the state of mental hea l th  knowledge was 
too l imi ted  t o  requi re  proof beyond a reasonable doubt t h a t  a person i s  
mentally i l l  and dangerous, Also:  

In i ts  

A t  one time o r  another,  every person 

be perceived by some a s  symptomatic of a 
mental o r  emotional disorder  . . . , 
Obviously, such behavior i s  not  bas i s  f o r  
compelled treatment and sure ly  not f o r  
confinement ... . Loss of l iber ty  c a l l s  f o r  
a showing t h a t  the individual suffers from 
something more serious than i s demonstrated 
by id iosyncra t ic  behavior. 

Increasing the level of proof required was seen a s  one way of  reducing 
the chances o f  i nappropri a t e  cornmi tment. 

\ exh ib i t s  some abnormal behavior which  m i g h t  
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O'Connor v. Donaldson, 422 U.S. 563 (1975). 

superintendent and staff fo r  damages. A t  t r i a l ,  the evidence showed that 
the plaintiff had been confined i n  the hospital f o r  nearly 15 years 
following civil comnitment, that for most of this period this confinement 
"was a simple regime of enforced custodial care, not a program designed 
to alleviate o r  cure his supposed illness," and t h a t  confinement 
continued even af ter  the plaintiff was no t  a danger t o  himself o r  others. 

A patient a t  a state mental hospital sued the hospital 

The United States Supreme Court concluded t h a t  a state "cannot 
constitutionally confine [ w i t h o u t  treatment] a non-dangerous individual 
who is capable of su rv iv ing  safely i n  freedom by himself or w i t h  the help 
of wi l l i ng  and responsible family members or friends.'' 

Jackson v. Indiana, 406 U.S. 715 (1972). 

Jackson, an allegedly retarded deaf mute, was charged w i t h  
comnitting two robberies. He was found incompetent t o  stand t r ia l  and 
committed t o  a state hospital u n t i l  such time as he could be certified as 
competent. He appealed, arguing t h a t  under the circumstances, commitment 
constituted a l i f e  sentence w i t h o u t  conviction of a crime. 

The United States Supreme Court agreed, holding that a defendant 
"cannot be held more than the reasonable period of time necessary t o  
determine whether there i s  a substantial probability that he will a t t a i n  
competency i n  the forseeable future." I t  emphasized that: 

[Tlhe nature and duration of commitment 
[must] bear some reasonable relation t o  the 
purpose for which the individual i s  
committed. 

She1 ton v. Tucker, 364 U.S. 479 (1960). 

This case i s  an articulate statement of the least  drastic means 
principle as applied t o  the government's intrusion i n t o  personal 
1 iberties. 
school o r  state college teacher, as a condition o f  employment, t o  f i l e  
annually a l i s t  of every organization t o  which he o r  she belonged o r  
contributed t o  regularly w i t h i n  the preceding five years. In s t r ik ing  
down t h i s  law because i t  deprived teachers of the r i g h t  t o  associational 
freedom guaranteed by the Due Process Clause of the Fourteenth hendment, 
the U.S. Supreme Court  stated that: 

I t  concerned an Arkansas statute requi ring every pub1 i c  

[Elven though the governmental purpose be 
legitimate and substantial, that purpose 
cannot be pursued by means t h a t  broadly 
s t i  f l  e fundamental personal 1 i berties when 
the end can be more narrowly achieved. 
breadth of the legislative abridgment must 
be viewed i n  the 1 i g h t  o f  less drastic means 
for achieving the same basic purpose. 

T h e  
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Lower Federal Courts - 
Caswell v. Secretary o f  Health and Human Services No. 77-0488-CV-W-8 
Mo. keb. 8, 1983) .- 

In Missouri, a comprehensive 75 page consent decree sett led 
class  ac t ion  w i t  filed t o  obtasn  care and treatment in the l ea s t  
restrictive environment fo r  residents of a larqe, s t a t e  mental 

W.D. 

a 

i n s t i t u t i o n .  
included a uniform system fo r  clinically reviewing inpatients, providing 
individual ized treatment plans, and referring patients t o  the department 
o f  mental health's community placement branch. Clinicians a r e  designated 
as case managers and advocates for each patient w i t h i n  the hospital, and 
other staff perform similar functions for  individuals when they are 
placed i n  the community. The provision of a continuum of residential and 
support services is the responsibility of the department of mental health 
and the hospital. 

The agreed-upon p l  an f o r  gradual -deinsti tutional i tat ion 

(Excerpted from Mental Disability Law Reporter, 1983, - 7 (3 ) ,  221) 

Halderman v. Pennhurst State School & Hospital. 707 F.2d 702 (3rd Cir. 
T983). 

The parents o f  a retarded child objected when the s t a t e  hospital 
sought to  move the child t o  a less  restrictive setting i n  the community. 
They sued t o  block the transfer. 

The United States District Court found the transfer t o  be b o t h  
"voluntary" and "more beneficial ,I' and directed t h a t  i t  proceed. The 
parents appealed. The U.S. Court of Appeals reversed the t r ia l  court 's  
decision ruling that  the t r i a l  court had incorrectly placed on the 
parents the burden of proving that the proposed transfer would harm their 
child. The court concluded that  even i f  community placement were shown 
t o  be better, absent proof of poor treatment a t  the i n s t i t u t i o n  o r  a 
"significant countervailing governmental interest," the parents' views 
"should have been given the substantial i f  not dominant role i n  that  
transfer decision. 'I 

Doe v. Public Health Trust of Dade County, 696 F.2d 901 ( 1 1 t h  Cir. 1983). 

for  a one week evaluation period a t  an adolescent psychiatric ward. They 
were t o l d  that  dur ing  this period there could be no communication between 
them and their  child. 
extended admission d u r i n g  which their daughter would have to earn al l  
privileges including that of communicating w i t h  her parents. After a 
month, they s t i l l  were not  allowed to communicate. Hospital o f f ic ia l s  
declined t o  give the parents information about  their  daughter's 
condition. 
ailment as had been requested, and that  she was being treated, w i t h o u t  
permission, for an unnamed gynecological problem. 

The parents of a teenager voluntarily admitted their  daughter 

A t  the conclusion of the week, they agreed t o  an 

They discovered that  she was not being treated for  a kidney 

The father sued the hospital alleging that the hospital I s  s t r i c t  
enforcement of the non-communi cation rule denied his constitutional r i g h t  
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t o  exercise his parental duty t o  protect his child 's  interest. 
further argued that the enforcement of the rule violated his daughter's 
r i g h t  t o  treatment in the least  restrictive setting. 
t o  dismiss. 
father appealed and the dismissal was overturned by the U.S. Court of 
Appeals. 
t o  deci de whether the noncommuni cati on rul e was therapeutic and medical 1 y 
legitimate and whether the girl had become, i n  fact ,  an involuntary 
patient. 

I t  was 

The hospital moved 
The United States District Court  granted the motion. The 

In i t s  order, the appellate court directed the District Court 

In i t ' s  decision, the Court of Appeals reasoned that because a 
"voluntary patient carries the key t o  the hospital's exi t  i n  her hand," 
the least  restrictive environment requirements that  apply t o  
i nvol untari 1 y admi tted patients do not  necessarily apply t o  those 
admi tted vol untari ly . 
Association for  Retarded Citizens of North Dakota v. Olson, 561 F. Supp. 
4/3 (0. N.D. 1982). 

T h i s  class action su i t  was brought  by and on behalf o f  residents 
of the North Dakota fac i l i t i es  for the mentally retarded. The case went 
t o  t r ia l  af ter  the s ta te  failed t o  comply adequately w i t h  the terms of a 
consent decree. 

The United States D i  strict Court  concluded i n i  ti a1 ly that even 

Even i f  they had, 

though most of the residents had been admitted w i t h  the consent of their 
parents o r  guardian, they shoul d not be consi dered voluntary patients 
since they d i d  not o r  could n o t  voluntarily consent. 
the court reasoned, they retained "residual r i g h t s  t o  1 iberty" that: 

..- are violated when the i n s t i t u t i o n  
off ic ia ls  or their agents place the resident 
i n  conditions which are not reasonably safe 
o r  whi  ch resul t i n unreasonabl e curtai 1 men t 
of the person's freedom o f  movement. 

The judge then analyzed the U.S. Supreme Court's decision i n  
Youngberg v. Romeo (see above) concluding that the r i g h t  t o  the least  
restrictive alternative discussed i n  the earlier consent decree was n o t  
unl  imi ted. The opi n i  on concl udes that: 

... a constitutional r i g h t  t o  the least  
restrictive method of care o r  treatment 
exists only insofar as profess1 onal judgment 
determines that such a1 ternatives woul d 
measurably enhance the resident's enjoyment 
of basic l i berty i nterests. 

Based on this  analysis and on state law, the court ordered, 
among other t h i n g s ,  that: 

o 

o 

i ndi v i  dual i zed habi 1 i t a t i  on p l  ans be 
devel oped for each resident; 
restraints may be used only as par t  o f  a 
habilitation program "designed t o  lead t o  a 
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less, restrictive h a b i l i t a t i o n  program .. . 
[us ing ]  less restrictive means of behavior 
management'' and n o t  for punishment o r  staff  
convenience; 
a comprehensive system o f  community based 
resources must be developed; and t h a t  
no.one.may be admjtted t o  the institution 
unless i t  is demonstrated t h a t  no less 
restrictive appropriate setting i s  available. 

o 

o 

Kentucky Association for Retarded Citizens v. Conn, 570 F. Supp. 1233 
.D.  Uy. ( 6 t h  Cir. 1982), cert .  denied, 103 

&t. 457 1E?ii.a9 'I4 k * 2 d  

Seeking t o  block construction of a new hospital f o r  mentally 
retarded persons, pl aint i f f  asserted t h a t  al l  mental ly e tarded persons 
have the r i g h t  t o  treatment i n  "the least  restrictive environment 
possible," that  is, i n  small, comunity-based f ac i l i t i e s  and programs, 
approximating as nearly as possible the living conditions of society i n  
general. 

Both the t r ia l  and appellate courts concluded the plaint i f fs  d i d  
have a r i g h t  to the least  restrictive alternative under Kentucky law b u t  
t h a t  "some severely and profoundly retarded persons may be 
institutionalized." Accordingly, i t  saw "no reason" why the new modern 
faci l i ty  could no t  be b u i l t .  The court also observed that  placement 
decisions are "best l e f t  t o  mental health professional s .I1 

Johnson v. Brelje, 521 F. Supp. 723 (N.D. I l l .  1987). 

Plaintiffs i n  this class action were found u n f i t  t o  stand 
t r i a l .  
faci l i ty  imnediately af ter  the f inding .  Others were transferred there 
a f te r  an ini t ia l  placement i n  a less restrictive faci l i ty .  

The United States District Court held t h a t  following a hearing 
a t  which the patient i s  accorded procedural due process protections, the 
transfer m u s t  be found t o  be "consistent w i t h  the patient 's  ind iv idua l  
treatment needs and ... the patient's need for a secured [sic] setting. 

Sane members of the class were transferred t o  a maximum security 

Project Release v. Prevost, 557 F.Suup. 1298 (E.D. N.Y. 1982). 

and former mental health patients, and Carrie Greene, a s ta te  mental 
patient, brought this action against the Commissioner of the New York 
State Department of Mental Hygiene and Office of Mental Health t o  
challenge the constitutionality of the voluntary, involuntary  and 
emergency comnitment procedures contained i n  New York Mental Hygiene Law 
sections 9.13, 9.27, and 9.39. The p la in t i f f s  complained t h a t  the 
statutes were unconstitutional on their  face because they failed t o  
include over a dozen specified substantive and procedural due process 
r igh ts ,  one of which was the r i g h t  to receive treatment i n  a less 
restrictive setting. 

Project Release, a n o n p r o f i t  organization composed o f  current 
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The cour t  upheld the c o n s t i t u t i o n a l i t y  of a l l  the challenged 
canmitment procedures. The cour t  summarily dismissed p l a i n t i f f s '  l e a s t  
restrictive a1 ternative argument, s t a t i n g  tha t  mental health law Section 
9.27(d) already required the consideration of "whether the patient's 
needs can be met i n  any less restrictive setting." The cour t  referred t o  
Kesselbrenner v. Anonymous, 33 N.Y. 2d 161, 350 N.Y.S. 2d 889 (19731, t o  
support i ts  posi t ion on the l e a s t  restrictive a l t e r n a t i v e  challenge. 

Sco t t  v. P1antej 641 F.2d 117 13rd Cir. 1981), vacated, 102 S. C t .  3474 
11982); remanded 691 F.2d 634 (1982). 

The p l a i n t i f f  was indicted i n  1954 f o r  k i l l i n g  his grandmother. 
He was found incompetent t o  stand trial and sent t o  the maximum security 
building of the Trenton S ta t e  Psychiatr ic  Hospital. The indictment was 
eventually dismissed, b u t  Sco t t  remained a t  the maximum secur i ty  u n i t  
receiving l i t t l e  psychiatr ic  treatment f o r  over  24 years.  After he 
repeatedly attempted to  gain relief t h r o u g h  the cour t s ,  the U.S. District 
Court heard his claims. A jury granted $25,000 i n  compensatory and 
p u n i t i v e  damages b u t  the judge denied his requests  f o r  t r a n s f e r  and 
improvement of the conditions.  The p l a i n t i f f  appealed the denials .  

duty t o  guard aga ins t  unnecessary personal r e s t r a i n t s  ... " and ordered 
t h a t  Sco t t  was entitled t o  a hearing a t  which the hospital must 
demonstrate " tha t  i t  had considered a1 t e rna t ive  secur i ty  accommodations ... and ... explain why i t  had found them inadequate." The appellate 
c o u r t  commented tha t :  ... any reservat ions over applying l e a s t  

restrictive ana lys is  t o  the conditions of  
temporary detainment must y i e l d  when the 
deprivation of l i b e r t y  can l a s t  a s  long a s  
24 years  or more. 

The United S t a t e s  Court o f  Appeal s observed tha t  "courts  have a 

The Court o f  Appeals a l s o  directed t h a t  i f  no less restrictive 
a l t e rna t ive  ex is ted ,  r e l i e f  from the "intolerable physical conditions" 
should be ordered a s  well a s  the provision of therapeut ic ,  not  merely 
custodial ,  treatment. 

The defendants sought review by the U.S. Supreme Court. That 
court  remanded the case t o  the Court of Appeals i n  l i g h t  of the decision 
i n  Youngberg v. Romeo. The Court of Appeals reconfirmed its p r i o r  
judgment sending the case back t o  the t r i a l  cour t  f o r  determination of 
the relief and damages t o  which Scot t  was entitled. 

P h i l i p p  v. Carey, 517 F. Supp. 513 (N .D. ,N .Y.  1981). 

The p l a i n t i f f s  i n  this act ion were voluntary, mentally retarded 
pa t i en t s  a t  the Syracuse Developnental Center. A principal issue was 
whether voluntar i ly  admitted persons enjoy a r i g h t  t o  treatment i n  the 
l e a s t  restrictive se t t ing .  The United S ta t e s  District Court addressed 
this question i n  determining whether t o  grant  the defendants' motion t o  
dismiss; however, the cour t  s t a t ed  t h a t  i t  " i n  no way expresses an 
opinion on the ult imate merits of the p l a i n t i f f s '  claims." 
concluded t h a t ,  i n  r a i s ing  the l e a s t  r e s t r i c t i v e  a l t e r n a t i v e  issue, the 
p l a i n t i f f s  had s t a t e d  a cause of act ion f o r  which  relief could be granted. 

The cour t  
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The cour)t said that " i t  seems generally accepted that  
involuntarily committed persons enjoy a r i g h t  t o  treatment i n  settings 
that pass muster under an appropriate 1 east  restrictive a1 ternative 
inquiry. I' Some courts have characterized the leas t  restrictive 
a1 ternative analysis as a component of the "compel 1 i ng necessity" 
scrutiny often accorded governmental action, whi 1 e other courts have 
adopted a substantiver due process analysis such as that used i n  Shelton 
v!. Tucker, 364 U.S. 479 (1960). In a d d i t i o n  t o  differing i n  sen- 
characterization o f  the inquiry, courts a7 so differ  regarding what the 
least  restrictive a1 ternative requirement entails. 
cases, the court said t h a t  "[olne court has written i n  terms of 
subjective good f a i t h  attempts t o  pl  ace persons i n appropriate setti ngs . . . . 
practical a1 ternatives t o  confinement . . . . Another has asked "whether 
the mode o f  treatment is 'overly rest r ic t ive of l iberty on a comparative 
basis. I "  A final approach that i s  deferential t o  medical judgments i n  
individual cases, probes i n t o  "which of two or more major treatment 
approaches i s  t o  be adopted" i n  regard t o  " ini t ia l  environmental 
d i  sposi ti  on, not  t o  ongoi ng  therapeutic regimens o r  medical 
prescri p t i  ons. 

C i t i n g  specific 

Another court has described a duty t o  "explore and provide . . 

The court said t h a t ,  regardless of the version of inqui ry  
adopted, the controversy between the parties concerned whether vol untary 
patients enjoy the same r i g h t  t o  treatment i n  a proper setting that 
civil ly committed patients do. 
C i t i n g  Parham v. J.R., 442 U.S. 584 (1979), the court concluded that the 
courts should be quick t o  guard against unnecessary impairments of 
patients' "substantial 1 iberty interest  in n o t  being confined 
unnecessarily for  medical treatment. I' 

On that  question the courts are split.  

Medley v. Ginsberg, 492 F.Supp. 1294 (S.D. W.Va. 1980). 

T h i s  was a class action b r o u g h t  by institutionalized, mentally 
retarded chi1 dren and young a d u l t s  seeking an order p r o h i b i t i n g  the 
defendants from maintaining the plaint i f fs  i n  an i n s t i t u t i o n  o r  s ta te  
hospital i n  lieu of provid ing  appropriate care i n  foster homes or other 
community-based f ac i l i t i e s  i n  their  home communities. In  denying the 
defendants' motion for sumnary judgment, the United Stated District  Court  
stated that "several courts have recognized or alluded t o  the right t o  
treatment or habilitation in the least  restrictive setting pursuant t o  
the due process clause ... .'I From the allegations i t  appeared that 
1 ong-term i nsti t u t i  onal i zati on o f  Medl ey was i nappropriate and that  she 
remained institutionalized because no foster homes or other residential 
community placements were avai 1 ab1 e. 

Rennie v. Klein, 476 F. Supp. 1294 ( D .  N.J. 19791, modified 653 F.2d 836 
(3d  Cir. 1981 1, vacated and remanded U.S. , m. 3506 (1982) 
( for  further consideration i n  1 i g h t  omoungbeFv.  Romeo 1. 

Residents of New Jersey mental hospital s sued t o  ha1 t the 
involuntary administration of psychotropic drugs. 
District Court  issued a detailed preliminary injunction setting f d r t h  
comprehensive procedures governing i nvol untary treatment. 
of Appeals found t h a t  the New Jersey regulations were sufficient, b u t  

The United States 

The U.S. Court  
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he1 d that the constitutional r i g h t  of i nvol untary committed mental 
patients t o  be free from treatment consisting of antipsychotic drugs that  
pose substantial risks t o  their  well-being "may be limited only by the 
least intrusive infringement which does no t  exceed that required by 
needed care or 1 egi timate administrative concern. 
role of the court i s  t o  assure that "the choice of  a course of treatment 
strikes a proper balance between efficacy and intrusiveness." 

I t  added t h a t  the 

The U.S. Supreme Court vacated the decision of the Court  of Appeals 
and remanded the case for  further consideration i n  l i g h t  of Youngberg v. 
Romeo. 

Rone v.  Fireman, 473 F. Supp. 92 (N.D.  Ohio  1979). 

The plaintiffs init iated a class action against the Western 
Reserve Psychiatric Habilitation Center on behalf of a l l  patients (other 
than geriatric patients) a t  the hospital. The court entered a 
prel imi nary injunction i n 1976 that requi red upgradi ng of s ta f f ,  periodic 
evaluations of  patients, building improvements and admissions. 
Factfinding continued until a hearing i n  April 1979, a t  which  the court  
consi dered several a1 1 egations i ncl udi ng the faci 1 i ty ' s fail  ure t o  
provide adequate treatment and t o  provide treatment i n  the least  
restrictive environment. 

With regard t o  the least  restrictive alternative issue, the 
United States District Court  held that: 

As long as treatment w i t h i n  the hospital 
environment does not by compari son unduly 
burden the i ndi v i  dual s 1 i berty i nterest, 
the Court  cannot f i n d  that the Cons t i t u t ion  
requires the provision of treatment i n  
a1 ternate setti ngs. 

I t  found, however, that because of the hospital Is relatively 
isolated setting and the lack of transportation between i t and community 
resources, the patients were deprived of their l i be r ty  i n  violation of 
the Fourteenth Amendment t o  the Cons t i tu t ion .  Therefore, i t  ordered the 
defendants t o  provide patients w i t h  "ready and regular transportion or 
access t o  communi ty resources. " 

Eubanks v .  Clarke, 434 F.Supp. 1022 (E.D. Pa. 1977) 

Plaintiff sued t o  prevent his transfer from a min imum security 
faci 1 i ty t o  a maximum security hospital . 
the court concluded that: 

In denying a motion t o  dismiss 

The purpose of civil commitment i n  
Pennsyl vani a i s care and treatment. Whi 1 e 
such commitment involves a tremendous loss 
of  fundamental freedoms, the s ta te  may n o t  
infringe those freedoms more than i s  
necessary t o  achieve i t s  compel 1 i ng 
interests. We hold that, a t  a minimum,  
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where. a state has varying avai 1 ab1 e 
fac i l i t i es  f o r  the mentally i l l  which differ  
significantly i n  the amount of restriction 
on the r i*ghts  and l iber t ies  of the patients, 
due. process requires that the state place 
individuals i n  the least restrictive setting 
consistent w i t h  legi timate safety , care, and 
treatment objectives. 

Gary W. v. Louisiana, 437 F. Supp. 1209 (E.D. La. 1976) 

This class action challenged Louisiana's practice of sending 
large numbers o f  juveniles comnitted as a result of mental i l lness,  
mental retardation, o r  delinquency, t o  out-of-state fac i l i t i es ,  and 
questioned the adequacy of the treatment provided. 

In discussing the plaintiffs '  r i g h t  t o  care and treatment under 
the Fourteenth Amendment t o  the U.S. Const i tu t ion ,  the court observed 
tha t  "the term ' least  restrictive setting' i s  ... a convenient way t o  sum 
up the standard applicable t o  a l l  governmental restrictions on 
fundamental personal l iber t ies  . .. ' as  set f o r t h  bv the Suoreme Court i n  
Shelton v. Tucker, 364 U.S. 479 (1960). 
doctrine as tollows: 

I t  defin& the effect  of the 

[Tlhe imperative that least  drastic means be 
considered does n o t  imply a constitutional 
r i g h t  t o  a personal judicial determination 
that the means being employed t o  improve his 
condition are the best possible o r  the least  
restrictive conceivable. What i s  required 
i s  that the state give t h o u g h t f u l  
consideration t o  the needs of the 
individual, treating h i m  constructively and 
i n  accordance w i t h  his own situation, rather 
than automatically placing i n  ins t i tu t ions  ... al l  [those] who are rejected by family 
and society. 

Stamus v. Leonhardt, 414 F.Supp. 439 (S.D. Iowa 1976). 

Two civil ly comnitted patients brought  this act ion alleging that 
Iowa ' s then-exi s t ing  ci v i  1 commitment 1 aws were unconstitutional b o t h  on 
their  face and as applied to  the plaintiffs. On the p l a i n t i f f ' s  motion 
f o r  partial summary judgment and the defendants' motion t o  dismiss, the 
United States District Court held the statutes unconstitutional on their  
face and as applied. 
including the statutes' failure t o  authorize ''methods regarding 
subsequent detention which are least restrictive of the subject's 
constitutional rights." The statutes failed t o  provide for "less t h a n  
full-time hospitalization." The court noted that even though  the 
defendants knew outpatient fac i l i t i es  were available i n  the community, 
they never used these fac i l i t i es  because they believed they had no power 
to  do so. The Court cited Welsh v. Likins, 373 F.Supp. 487 (D. Minn. 
19741, noting ''a widespread acceptance by the courts of  a constitutional 

The court found many due process deficiencies, 
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duty on the par t  o f  s t a t e  o f f i c i a l s  t o  explore and provide  the l e a s t  
restrictive prac t icable  a1 t e rna t ives  t o  confinement of noncriminal s. It 

The Iowa statutes mandated no such exploration, and the defendants had 
not  explored "1 ess d r a s t i c  a1 ternati ves than ful l  -time hospital  i za t ion .  'I 
Thus, the cour t  found the statutes unconst i tut ional ,  "[i In  f a i l i n g  t o  
requi re tha t  less restrictive a1 t e r n a t i  ves be considered p r i o r  t o  
ordering full-time hospi ta l izat ion."  

United S t a t e s  v i  Ecker, 543 F.2d 178 (D.C. Cir. 1976). 

acqu i t t a l  by reason of insani ty ,  appealed a District Court order  which  
denied the hospital  superintendent 's  request f o r  his conditional 
release.  The Court of Appeals affirmed the District Court ' s  ac t ion ,  
denying the patient's several assignments of e r ro r .  Regarding one such 
assignment of e r ro r ,  the cour t  sa id :  "We unhesi ta t ingly agree w i t h  
appe l l an t ' s  contention t h a t  he has a r i g h t  t o  t reatment  under the l e a s t  
restricti ve conditions possible. We disagree,  however, w i t h  h i  s 
asser t ion  tha t  this r i g h t  t o  treatment entitles h im t o  the unsupervised 
access t o  the community t h a t  would be permit t ted under the hospi ta l  I s  
condi ti onal re1 ease p l  an. I' 

A mental hospital  patient, who had been comnitted following an 

Dixon v. Weinberger, 405 F. Supp. 974 (D.  D.C. 1975). 

P l a i n t i f f s  i n  this class act ion sought a judicial dec la ra t ion  
that  the r i g h t  t o  treatment under the federal  Hospi ta l izat ion of the 
Mentally I l l  A c t  includes non-inst i tut ional  placement when this is  
cons i s t en t  w i t h  the r e h a b i l i t a t i v e  purpose of the Act, The United S ta t e s  
District Court found f o r  the p l a i n t i f f s ,  declar ing t h a t  pa t i en t s  confined 
under the Act "must receive su i t ab le  care and treatment under the l e a s t  
r e s t r i c t i v e  conditions" cons is ten t  w i t h  the ind iv idua l ' s  needs and the 
purposes o f  the Act, and t h a t  the District of Columbia and the Federal 
Government were j o i n t l y  responsible f o r  providing such treatment, 

_ _  

Davis v. Watkins, 384 F S u p p .  1196 (N.D. Ohio 19741, 

Involuntary patients a t  a s t a t e  hospital  brought this class 
ac t ion  t o  secure present and fu ture  patients a t  t h a t  hospi ta l  a r i g h t  t o  
treatment,  On j o i n t  motions f o r  sumary judgment, the United S t a t e s  
District Court recognized such a r igh t .  
extensively discussed "that bundle of Consti tutional r i gh t s  guaranteed t o  
involuntary mental patients." In t h a t  appendix the cour t  sa id :  "The 
p a t i e n t  should have a r i g h t  t o  digni ty ,  privacy and humane care. . . . 
Pat ien ts  sha l l  have a r i g h t  t o  the l e a s t  restrictive conditions necessary 
t o  achieve the purposes of their comnitment i n  accordance w i t h  their 
individual treatment plan." Furthermore, 

In an appendix the cour t  

The defendants sha l l  place a l l  persons 
admitted t o  the Department of Mental Health 
and Mental Retardation i n  the Least 
Restri c t i  ve Confinement , which means the 
m i n i m u m  l imi ta t ion  o f  movement o r  a c t i v i t y  
of a pa t i en t  o r  resident necessary t o  
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provi de* reasonable assurance that h i  s 
dangerousness woul d not constitute a 
signi.ficant risk t o  others and i n  which 
treatment or habi 1 i t a t i  on conti nues t o  the 
f u l l  e s t  extent possible. 

'vlelsch v. Likens,, 373 F. Supp. 487 (D. Minn. 1974). 

S ix  mental l y  retarded resi dents o f  M i  nnesota mental i nsti t u t i  ons 
sued on behalf of themselves and similarly situated persons alleging that 
their  r i g h t  t o  adequate treatment in the appropriate leas t  restrictive 
a1 ternative had been v i  01 ated. 

The United States District Cour t  found that  under b o t h  the U.S. 
Const i tu t ion  and s ta te  law, the class was enti t led t o  "minimally adequate 
treatment designed t o  give each comi tted person a real i s t i c  oppor tuni ty  
t o  be cured or t o  improve his or her mental condition." I t  then went on 
t o  address the least  restrictive a1 ternative issue concluding that: 

The due process clause does no more than 
require State official s charged w i t h  
obligations for the care and custody of 
c ivi l ly  comnitted persons [ to]  make good 
fai th  attempts t o  place such persons i n  
settings that will be suitable t o  their 
mental and physical condi ti ons whi 1 e 1 east  
restrictive of their 1 iberties. 

- 

Lessard v. Schmidt, 349 F. Supp. 1078 (E.D. Wisc. 19721, vacated and 

3/6 ( L D .  Wisc. 19/41 , vacated and remanded on other grounds 421 U.S. 
957 (19751, on remand 413 I-. Supp. 1318 (k .De Wisc. 1976) (reinstating 

remanded on other grounds 414 U.S. 473 (19731, on remand -- 
379 F. S u p p . ' T  

T h i s  class action su i t  was b r o u g h t  by persons involuntarily 
hospitalized under Wisconsin's civil commitment statute. In the in i t ia l  
decision, the t r ia l  court concl uded that full time involuntary 
hospitalization should be ordered "only as a l a s t  resort." In one of the 
clearest statements of the 1 east  restrictive a1 ternative doctrine, the 
court stated: 

I t  seems clear, then, that  persons suffering 
from the condition o f  being mentally i l l ,  
b u t  who are n o t  alleged t o  have comitted 
any crime, cannot be totally deprived of 
their  liberty i f  there are less drastic 
means for achieving the same basic goal ... 
We bel ieve that the person recommending 
full-time involuntary hospitalization mus t  
bear the burden of proving (1 1 what 
a1 ternati ves are avai 1 ab1 e; ( 2 1 what 
a1 ternatives were investigated; and (3 )  why 
the investigated a1 ternatives were not  
deemed sui tab1 e. 
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Because of procedural reversals, the status o f  the Lessard case 
i s  unclear, b u t  i t  continues t o  serve a s  a leading reference i n  mental 
disability law. 

Ploof v. Brooks, 342 F.Supp. 999 (D.  V t .  1972). 

State hospital staff transferred a juvenile. delinquent patient, 
w h o  had been abusive t o  other patients and s t a f f , ,  f r o m  an open ward t o  a 
security ward, which contained patients w i t h  severe mental illness. The 
patient remained there fo r  two days u n t i l  a bed became available i n  
another security ward, where younger patients w i t h  less serious problems 
were generally transferred. The patient brought t h i  s suit a1 1 eging 
v i  01 ati  ons of the eighth and fourteenth amendments of the United States 
Cons t i t u t ion .  The United States District Court held for  the defendants, 
the hospital superintendent and a staff psychiatrist. h o n g  other 
th ings ,  the court stated: "Intra-hospital disposi t ions involve 
considerations o f  hospital administration which are entrusted i n  the 
f irst  instance t o  the hospital staff. Nonetheless, restrictions beyond 
those which obtain i n  the usual hospitalization must  be founded on 
reasonable justifications." The defendants' action i n  restricting the 
patient had reasonable justification. 

Wyatt v. Stickney, 344 F.Supp. 373 (M.D. Ala. 1972). 

In this class action, filed on behalf o f  involuntary patients i n  
Alabama mental inst i tut ions,  the United States District Court  se t  o u t  
m i n i m u m  medical and constitutional standards fo r  the adequate treatment 
of the mentally i l l  and ordered their  implementation. Included among 
these detailed minimum standards was the statement that " [p la t i  ents have 
a r i g h t  t o  the least  restrictive conditions necessary t o  achieve the 
purposes of comnitment." Elsewhere, the court states that "failure by 
defendants t o  comply w i t h  the decree cannot be justif ied by a lack of 
operating funds. 'I 

Wyatt v. Stickney, 344 F.Supp. 387 (M.D. Ala. 1972). 

T h i s  litigation originally pertained only to  Alabama's mentally i l l  ; 
however, following plaintiffs'  motion t o  amend, the United States 
District Court expanded the plaintiff class to  include involuntary, 
mentally retarded residents of an Alabama i n s t i t u t i o n .  The court 
concluded that "[iln the context of the r i g h t  to appropriate care for  
people civilly confined t o  public mental institutions, no viable 
distinction can be made between the mentally i l l  and the mentally 
retarded." The court prescribed minimum medical and constitutional 
standards for adequate habilitation of  the mentally retarded. 
was the requirement that "[nlo person shall be admitted t o  the 
i n s t i t u t i o n  unless a prior determination shall have been made that 
residence i n  the i n s t i t u t i o n  is the least  restrictive habilitation 
setting feasible for that person." 

Included 
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Oixon v. Attorney General ,, 325 F. Supp. 966 (M.O. Pa. 1971 1. 

This was a class action challenging placement of involuntarily 
comnitted persons d i r ec t ly  in to  a maximum security faci l i ty .  The Court  
he,ld, among'other things,. t h a t  there must be a specific finding t h a t  
placement a t  the maximum security faci l i ty  is  necessary and that  there i s  
no less. restrictive facil i ty t o  which the patient could be committed. 

I n ,  re Walls, 442 F.2d 749 (D.C. Cir. 1971 ) (per curiam). 

The District C o u r t  committed an allegedly mentally i l l  person t o  
St.  Elizabeth's Hospital . The patient appealed saying that the District 
Court mistakenly thought  i t  had no authority t o  evaluate a Commission of 
Mental Health in i t ia l  report regarding the patient, o r  t o  consider the 
patient's contentions, absent the patient's demand for a jury t r i a l .  The 
United States Court of Appeals agreed. The court remanded the case w i t h  
directions that the District Court consider the patient's contentions. 
One such contention raised the issue: "Are there alternative courses of 
treatment for appellant less  restrictive than total confinement, and have 
the Hospital and the Mental Health Conmission made an adequate 
investigation of such a1 ternati ve courses of treatment?" 

Covington v. Harris, 419 F. 2d 617 (D.C. Cir. 1969). 

District Court for a writ of habeas corpus, seeking transfer from a 
maximum security ward t o  some less restrictive ward. 
dismissed the petition. The patient appealed and, on j o i n t  motions f o r  
summary judgment, the United States Court of Appeals remanded the case. 

An involuntarily c ivi l ly  committed patient petitioned the 

The District Court 

The court reasoned that habeas corpus challenges the place as  

Before denying the patient's request f o r  transfer, the 
well as the fact  o f  confinement, even i f  the challenged place i s  a 
hospital ward. 
hospital was ob1 igated t o  canvass less restrictive a1 ternatives. 

[Tlhe principle of the least  restrictive 
a1 ternati ve consistent w i t h  the 1 egi timate 
purposes of a comnitment inheres i n  the very 
nature of civil commitment, which entai ls  an 
extraordinary depri vati on of 1 i berty 
just i f iable  only when the respondent i s  
"mentally i l l  t o  the e x t e n t  that he is 
likely t o  injure himself o r  other persons i f  
allowed to remain a t  liberty" [D.C. Code 
521-544 (196711. A statute sanctioning such 
a drastic curtailment o f  the r i g h t s  o f  
citizens must be narrowly, even grudgingly,  
construed i n  order to avoid deprivations of 
1 iberty w i t h o u t  due process of 1 aw. 

Furthermore, the least  restrictive a1 ternative principle a1 so applies t o  
alternate dispositions w i  t h i  n a mental hospital. 
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I t  makes l i t t l e  sense t o  guard zealously 
aga ins t  the possi b i  1 i ty of unwarranted 
deprivat ions p r i o r  t o  hospi ta l iza t ion ,  only 
t o  abandon the watch once the pa t i en t  

, disappears behind hospital  doors. The range 
of possible d ispos i t ions  of a mentally i l l  
person w i t h i n  a hospi ta l ,  from maximum 
securi ty  t o  outpa t ien t  status, i s  almost a s  
wide a s  t ha t  of d i spos i t ions  without. The 
commitment s t a t u t e  no more authorizes  
unnecessary r e s t r i c t i o n s  w i t h i n  the former 
range than i t  does w i t h i n  the l a t t e r .  

The cour t  observed t h a t  the only d i s t i n c t i v e  f ea tu re  of intra-hospi ta l  
d i spos i t ions  is t h a t  they involve considerations of hospital  
adminis t ra t i  on. A1 though hospi ta l  a u t h o r i t i e s  a r e  primarily responsible 
f o r  intra-hospi ta l  d i spos i t ions ,  as  reflected by the narrow scope of  
j ud ic i a l  review o f  their decisions,  such primary respons ib i l i ty  ''does not 
d e t r a c t  from the principle t h a t  addi t ional  r e s t r i c t i o n s  beyond those 
necessar i ly  entailed by hospi ta l iza t ion  are a s  much i n  need of  
j u s t i f i c a t i o n  as any o the r  deprivations of l i b e r t y ;  nor does i t  preclude 
a l l  j ud ic i a l  review of internal  decisions." Before the cour t  can 
determine i f  the hospi ta l  I s  placement decision was permissible and 
reasonable, "it must be able  to conclude t h a t  the hospi ta l  has considered 
and found inadequate a1 1 re1 evant a1 t e r n a t i  ve d ispos i t ions  w i t h i n  the 
hospi ta l ."  Moreover, the state bears the burden of exploring poss ib le  
a1 t e r n a t i  ves. 

F u l l e r  v. United S ta t e s ,  390 F.2d 468 (D.C. Cir. 1967) (per curiam). 

The defendant was convicted of sexually v io la t ing  the person of 
a five-year-old ch i ld .  Questions on his appeal included whether the 
court  p re judic ia l ly  erred i n  f a i l i n g  on its own i n i t i a t i v e  t o  order  a 
mental competency examination a f t e r  i t  received a r epor t  r a i s ing  doubt a s  
to the defendant 's  competency, and whether i t  was proper to follow 
criminal procedures r a t h e r  t h a n ' c i v i l  commitment procedures. The United 
States Court of Appeals remanded the case f o r  a competency hearing. 

Chief Judge Bazelon concurred saying t h a t  the prison sentence 
w h i c h  the District Court imposed was not designed t o  provide treatment 
which would improve F u l l e r ' s  condition. He said t h a t  "some form of 
supervision o r  less-than-total deprivation of 1 ibe r ty  n igh t  provide 
reasonable protection t o  the community." Because o the r  a1 t e rna t ives  must 
be explored i n  c i v i l  comnitment proceedings, equal protect ion requires 
the same f o r  persons committed a s  "sexual psychopaths". 
t ha t  "[tlhe District Court may r e so r t  t o  absolute confinement ... only 
a f t e r  i t  has determined tha t  no sa t i s f ac to ry  a1 t e rna t ive  exi sts. 'I 

He concl uded 

Lake v. Cameron, 364 F.2d 657 (D.C. Cir. 1966). 

P l a i n t i f f  was taken t o  a hospital  by a pol ice  o f f i c e r  who found 
her wandering about. The hospital  t ransfer red  her to  a mental health 
f a c i l i t y  f o r  observation. She sought re lease  by f i l i n g  a pe t i t i on  f o r  a 
writ of habeas corpus. The cour t  summarily denied the pe t i t i on  and she 
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appealed. Following the f i l i n g  of the appeal, t reatment  staff diagnosed 
her a s  suf fer ing  from "chronic brain syndrome". The appe l l a t e  cour t  
vacated the dismissal of the p e t i t i o n  and ordered a hearing. 

A t  the hearing on the pe t i t i on  and a subsequent c i v i l  commitment 
hearing, the t r i a l  cour t  concluded t h a t  the p l a i n t i f f  was i n  need of care 
and: supervision,. t h a t  her family was not  ab le  t o  provide the needed care, 
and therefore ,  t ha t .  she should remain i n  the hospi ta l .  
again. challenging her. confinement, pa r t i cu la r ly  i n  view of  a new loca l  
1 aw; 

She appealed 

In the first decis ion recognizing a r i g h t  t o  a less restrictive 
a l t e r n a t i v e  ( a l b e i t  a statutory ra the r  than a cons t i t u t iona l  r i g h t )  i n  
the context  of a mental hea l th  proceeding, the Court o f  Appeals held 
that ,  i n  l i g h t  of the new l e g i s l a t i v e  policy and the t r ia l  c o u r t ' s  
ind ica t ion  tha t  an a1 t e r n a t i  ve t o  hospi ta l  i z a t i  on woul d be appropri a t e  i f 
one were ava i lab le ,  the trial court and the government had a duty t o  
explore  a l t e rna t ives .  
so, and observed that:  

I t  noted that  an ind igent  could no t  possibly do 

The a1 t e rna t ive  source of  t reatment  and care 
should be fashioned as the interests of the 
person and the publ ic  require  i n  the 
particul a r  case. Depri va t i  ons of 1 i ber ty  
so l e ly  because of dangers t o  the i l l  persons 
themselves should not  go beyond what i s  
necessary for their protection. 

S t a t e  Cases 

ARIZONA 

County Attorney, Pima County v. Kaplan, 124 Ariz. 510, 605 P.2d 912 (1980) 

In a proceeding to appoint a guardian, evidence was presented 
t h a t  the respondent was schizophrenic, had a h i s to ry  of  mental illness, 
had given away o r  squandered most of his money and property,  had been 
a r re s t ed  a t  various times driving the wrong way on a freeway and ly ing  
beneath a j e t  preparing to take of f .  
state code requi res  the cour t  t o  find t h a t  a person i s  so "gravely 
disabled" t h a t  he o r  she is "unable to provide  f o r  his [or her] basic 
physical needs." Psychia t r ic  and lay  testimony was sp l i t  on this point.  
The Arizona Court of Appeals found t h a t  the level  of proof required under 
the s t a t u t e  i s  c l e a r  and convincing evidence and t h a t  the s t a t e  f a i l e d  t o  
prove t h a t  the respondent was gravely disabled to the ex ten t  required. 
The cour t  commented that :  

In order  to appoint a guardian, the 

I t  i s  one thing t o  commit an individual who 
cannot function s u f f i c i e n t l y  t o  supply bas i c  
survival needs, and another t o  commit an 
i ndi v i  dual who merely "chooses t o  1 i ve" 
under condi t ions t h a t  most of soc ie ty  
consider t o  be substandard. 
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ARKANSAS 

Gamble e t  a l .  v. Shannon, No. 81-4103 (Ark. Chan, C t . ,  Pulaski County, 
Oct. 14, 1982). 

The cour t  i n  Arkansas approved a consent decree ending the 
s t a t e ' s  p rac t ice  of automatically placing a l l  persons comnitted by the 
cour t  f o r  treatment i n t o  the Rogers Hall u n i t  o f  the Arkansas S t a t e  
Hospital. 
s e t t i n g  w i  t h i  n the hospital  , 

The state agreed t o  place persons i n  the l e a s t  restrictive 

The consent decree provided t h a t  the state will determine the 
appropriate placement f o r  each person w i t h i n  five working days of  
receiving a confinement order  from the court ,  All persons i n  the Rogers 
Hall u n i t  o f  the hospital  will have their placement reviewed within 60 
days of the entry of  the decree and each person will have the r i g h t  t o  
review the s t a t e ' s  decision. An individual treatment plan will be 
developed f o r  each person t o  document the need for behavior modification. 

The consent decree does not  apply t o  persons detained f o r  
evaluat ion o r  observation by cour t  order. 

(Excerpted from Mental Disabi l i ty  Law Reporter, 1982, - 6 (61, 394) 

CALIFORNIA 

Conservatorship of Davis, 124 Cal. App.3d 313, 177 Cal. Rptr. 369 (1987). 

The public guardian appealed from the Superior Court ' s  dismissal  
o f  a pe t i t i on  t o  establish a conservatorship based on grave d i s a b i l i t y .  
The appel lant  contended tha t  the lower cour t  improperly instructed the 
j u r y  on "grave d i s a b i l i t y "  by f a i l i n g  t o  limit the ins t ruc t ion  t o  the 
s ta tu tory  def in i t ion  of grave d i s a b i l i t y  (i.e., a s  a result of mental 
d i sorder  the person is unable t o  p r o v i d e  f o r  his basic personal needs f o r  
food, c lothing,  o r  shelter). The Court o f  Appeal disagreed, concluding 
tha t  a person i s  not  gravely disabled "if he o r  she is  capable of  l i v i n g  
safe ly  i n  freedom w i t h  the help of wi l l ing  and responsible family 
members, f r iends  o r  t h i r d  par t ies .  I' 

The court  reasoned tha t  although the s t a t u t e  states t h a t  the 
issue a t  t r i a l  is whether the person is gravely disabled,  a reading o f  
the entire a c t  ind ica tes  t h a t  this includes a determination of whether a 
conservatorship i s  necessary i n  l i g h t  of a l l  the relevant  fac ts .  The. 
s t a t u t e  requires  the t r ier  of f a c t  "to determine the question of grave 
d i s a b i l i t y ,  not i n  a vacuum, b u t  i n  the context  of su i t ab le  a l t e r n a t i v e s  . . . ." The o f f i c e r  providing conservatorship inves t iga t ion  must  
recomnend conservatorship t o  the court  "only if no sui table a1 t e rna t i  ves 
a r e  available." After conservatorship i s  imposed, a conservatee must be 
placed " i n  the l e a s t  restrictive a l t e rna t ive  placement." The 
adjudication and placement of the gravely disabled person must be 
purposefully separated. "The Legis la t ive focus of the LPS A c t  i s  on 
protect ing the nondangerous gravely d i  sabl ed person and a1 1 owing t h a t  
person to  l ive safe ly  i n  freedom o r  the l e a s t  r e s t r i c t i v e  a l t e rna t ive  if 
he o r  she can do so, w i t h  o r  without the a id  of appropriate  others." The 
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cour t  concluded tha t ;  a person subject  t o  commitment proceedings i s  
ent i t led t o  a j u ry  determination of a l l  questions involved i n  the 
imposition o f  conservatorship. 

I n - r e  Todd W., 96 Cal. App.3d 408, 157 Cal. Rptr. 802 (1979). 

t b c o u r t  a f t e r  admitting- involvement i n  an auto the f t / j oy  ride, and who 
had run away from a number of f o s t e r  ca re  and o the r  placements. The 
Cal i forn ia  Court of Appeals vacated the juven i l e  court j udge ' s  order  
comnitting the boy t o  the s t a t e  juveni le  correct ional  system. I t  held 
that:  

The respondent was a 13  year  old who had been declared a ward of 

Commitment t o  the [Cal i fornia  Youth 
Authority] should be made i n  the more 
ser ious  case a f t e r  a l l  else has f a i l e d  and 
a s  a l a s t  resort... . If a minor will not  
benefit from CYA commitment and i f  no 
appropriate  a1 ternate placement exists, then 
the proceeding should be dismissed. 

Conservatorship of Chambers, 71 Cal. App.3d 277, 139 Cal. Rptr. 357 
1197/) .  

Chambers appealed from an order  appointing a conservator on the 
ground t h a t  Chambers was gravely disabled a s  a result of  mental 
disorder. He al leged,  among o t h e r  things,  t h a t  the ''gravely disabled" 
standard a s  defined i n  statute was uncons t i tu t iona l ly  vague and 
overbroad. The Court o f  Appeal disagreed. 

The cour t  said t h a t  Legis la tures  have had to choose between "the 
medical objec t ives  of t r e a t i n g  sick people without l ega l  delays and the 
equally va l id  legal  aim of insur ing  t h a t  persons a r e  not  deprs'ved of 
thei r 1 i berti es w i  thout  due process of 1 aw (ci tati ons 1. I' The Cal i forn i  a 
Legislature  incorporated these diverse objec t ives  into the 
Lanterman-Petri s-Short Act. "The statute i s designed t o  provide  prompt ,  
short-term, communi ty-based intensive treatment,  without stigma o r  l o s s  
o f  l i b e r t y ,  t o  ind iv idua l s  w i t h  mental d isorders  who a r e  dangerous t o  
themselves o r  t o  o thers ,  o r  who a r e  gravely disabled." 

A f a c i l i t y  director may recommend the appointment of a 
conservator f o r  any person he o r  she determines t o  be gravely disabled 
and unwilling o r  incapable of vo luntar i ly  accepting treatment. 
"Conservatorship will be recomnended only when there a r e  no s u i t a b l e  
a l t e r n a t i v e s  ava i lab le  ( 5  5354)." When a conservatorship i s  es tab l i shed ,  
"the conservatee may be placed i n  an approved medical o r  nonmedical 
f a c i l i t y  pursuant t o  the cour t  order. Family placement w i t h  ou tpa t i en t  
treatment is preferred ( 5  5358.6); i f  the conservatee cannot remain a t  
home o r  be placed w i t h  r e l a t i v e s ,  g rea t  care  must  be taken t o  place h i m  
i n  a suitable f a c i l i t y  a s  c lose  as possible  t o  h i s  home o r  t h a t  of  a 
relative ( 5  5358)." 
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Aden v. Younger, 57 Cal. App. 3d 662, 129 Cal. Rpt r .  535 (1976). 

The peti ti oners,  who i ncl uded both physicians and pa t i  ents , 
chall enged the r e s t r i c t i o n s  on the use of el ectroconvul sive therapy and 
psychosurgery imposed by amendments t o  Cal i forn ia  ' s  Lanterman- 
Petr is-Short  Act. The Cal i forn ia  Court of Appeal concluded t h a t  the 
l e g i s l a t i v e  intent  was: 

[TJo make the more radical procedures the 
treatment o f  "last  resor t"  and t o  require  
medical l y  appropriate  a1 ternati ve therapies  
be attempted first. 

I t  found t h a t  the question of which  a l t e r n a t i v e  therapies  a r e  appropriate  
i s  a "purely medical decision w i  t h i  n a doc tor ' s  professional judgment. I' 

In addi t ion,  i t  ruled tha t  a provision requir ing such treatment t o  be 
" c r i t i c a l l y "  needed f o r  a patient's welfare i s  unconst i tut ional ly  vague 
because i t  provides "no guide t o  the degree of need required." 

FLORIDA 

Department o f  Heal t h  and Rehabi 1 i t a t 1  ve Services,  Division of 
Retardation v. Ownes, 305 So.Ed 314 ( D.C. App. Flor ida 1974). 

The Department of Health and Rehabi 1 i t a t i  ve Services  pe t i t ioned  
f o r  i nvol untary commitment of several a1 1 egedly mental l y  retarded 
individuals.  The t r ia l  cour t  granted the p e t i t i o n s  and ordered the 
Department t o  provide certain prescribed treatment f o r  several  of these 
comnitted persons. The cour t  included placement i n  community o r  group 
l i v i n g  homes f o r  specified periods i n  several  o f  the prescribed treatment 
plans. A panel o f  Flor ida ' s  Court of Appeal reversed the t r i a l  c o u r t ' s  
commitment orders ,  s t a t i n g  tha t  the statute d i d  not  authorize cour t s  t o  
direct  treatment o r  t o  supervise the treatment and placement o f  an 
individual.  The appel la te  cour t  s a i d  t ha t  the Division of Retardation is  
responsible f o r  the individual u n t i l  he o r  she "is discharged o r  re leased 
t o  the custody of parent o r  guardian and tha t  the Division shall ass ign 
the person t o  an appropriate  res ident ia l  program a s  i t  may deem proper" 
(emphasis i n  or iginal  ). 

In a 

. 

dissent t o  the decision, one appel la te  j u d g e  argued tha t :  

If the judge f i n d s  t h a t  a person should be 
admitted because of a specific condition i t  
would, i n  my view, c o n s t i t u t e  a deprivation 
o f  due process t o  require the judge under 
such circumstances t o  issue a b l i n d  order  of 
admi ssi on w i  thout  requi ri ng the speci f i c 
treatment f o r  which  admitted. 
has the power, duty and r e spons ib i l i t y  of 
admission t h e n  he should, and i n  my view 
does, have the power, duty and 
responsi b i  1 i t y  of asse r t ing  appropriate  
treatment as a condition of admission. 

I f  the judge 
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ILL1 NOI'S 

People. v. Nathan,, Gen; No. 482-0453 (I11 . App. 4 th  Dist., March 30, 1983). 

Nathan appeaqed from a t r i a l  cou r t  o rder  which involuntar i ly  
canmitted him t o  a state mental hea l th  f a c i l i t y  on the grounds tha t  the 
t r i a l  cour t  f a i l e d  to-comply w i t h  a s t a t e  statute which  requires  t ha t  a 
report  be prepared regarding the appropriateness and a v a i l a b i l i t y  of  
a l t e r n a t i v e  treatment s e t t i ngs .  The appel la te  cour t  reversed. 

The cour t  reasoned tha t  the I11 inoi s Mental Health and 
Developmental Disabilities Code requires  the t r ia l  cour t  to l'consider 
a l t e rna t ive  mental hea l th  f a c i l r ' t i e s  which  a r e  appropriate  f o r  and 
ava i lab le  to the respondent, including b u t  no t  limited to  
hospi ta l iza t ion ,"  and t o  "order the least  restrictive a1 t e rna t ive  f o r  
treatment which is appropriate." To a sce r t a in  the l e a s t  restrictive 
a l t e r n a t i v e ,  the cour t  must consider  the repor t  required by statute. 
record reflected tha t  no repor t  was prepared o r  considered by the court .  

The 

In re Meyer, 107 I l l .  App. 3d 871, 438 N.E.2d 639 (1982). 

An I1 1 ino i s  appeal s c o u r t  overturned the involuntary commitment 
o rde r s  f o r  two voluntar i ly  admitted pa t i en t s  who had not  given not ice  o f  
intent t o  leave the hospi ta l .  The cour t  ruled t h a t  the state lacked 
author i ty  over these sel f-admitted patients. 

Both patients were mentally retarded and l i k e l y  to  injure 
themselves and others.  The proposed status change would not  a f f e c t  their 
treatment, b u t  would c u r t a i l  their r igh t s  t o  seek discharge. 
patient requests  release from the hospi ta l ,  a s t a t u s  change through 
involuntary comnitment proceedings is contrary t o  s t a t e  s t a t u t e  and 
v io l a t e s  the patient's due process r igh t s .  

Unless a 

(Excerpted from Mental Disabi l i ty  Law Reporter, 1982, - 6 (61, 394) 

In re Col l ins ,  102 I l l .  App. 3d 138, 429 N.E. 2d 531 (1981 1. 

The issue before the I l l i n o i s  appel la te  cour t  was whether an 
i nvoluntary civi 1 commitment order  should be reversed because the tri a1 
cour t  fa i led to  suppress testimony of an examining physician and 
p s y c h i a t r i s t  because they f a i l e d  t o  comply w i t h  the s t a t u t o r y  
p re requ i s i t e  t h a t  an examiner personally inform the p a t i e n t  of his o r  her 
r igh ts .  
p a t i e n t  of his o r  her rights, then the examiners' testimony is barred. 

The cour t  held t h a t  i f  examiners do not personally inform a 

A1 though not ra i sed  by the appel lan t ,  the cour t  noted t h a t  the 
record was devoid of any indicat ion t h a t  mental heal th  personnel prepared 
a s t a t u t o r i l y  required repor t  on "the appropriateness and a v a i l a b i l i t y  o f  
a l t e r n a t i v e  treatment sett ings. ' '  Nor is  there any indicat ion t h a t  the 
t r i a l  cour t  considered such a repor t  p r i o r  t o  d ispos i t ion ,  a s  is  
s t a t u t o r i l y  required. The cour t  s t a t ed  t h a t ,  a1 though these de f i c i enc ie s  
were not necessary t o  the d ispos i t ion  o f  the appeal,  they were " b u t  one 
further indicat ion t h a t  c e r t a i n  s t a f f  . .. a r e  performing their duties 
w i t h  either ca l lous  o r  b l i t h e  disregard f o r  the rules ."  
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Matter of O t t o l i n i ,  73 I l l .  App. 3d 971, 392 N.E.2d 736 (1979). 

incompetent t o  s tand t r i a l .  A t  a j ud ic i a l  review hearing i n  1978, 
respondent was found t o  be both mentally i l l  and dangerous and ordered t o  
remain a t  the hospi ta l .  

Respondent was c i v i l l y  committed i n  1937 a f t e r  being found 

On appeal,  the I l l i n o i s  Court of  Appeals upheld the t r i a l  
I t  found, among other th ings ,  t h a t  the i m p l i c i t  c o u r t ' s  judgment. 

r e j ec t ion  of  recommendations regarding l e s s  restrictive a1 ternatives was 
sufficient to  s a t i s f y  the s t a t u t o r y  requirement t h a t  a l t e r n a t i v e  forms of  
t reatment  be considered, 

(Note: This case was decided prior to  enactment of the current I l l i n o i s  
Mental Health and Developmental D i  sabil i ti  es Code 

People v. Rel i ford,  65 I l l .  App. 3d 177, 382 N.E.2d 72 (1979). 

Respondent was i n s t i t u t i o n a l  i zed fol  1 owing a comnitment 
proceeding i n  wh ich  the court  found t h a t  he was mildly mentally r e t a rded ,  
t ha t  he suf fered  from a social d isorder  which may have l ed  him t o  steal, 
and tha t  he needed treatment. The order  was reversed by the I l l i n o i s  
Court of Appeals. The cour t  held t h a t  no showing of dangerousness had 
been made. 

The due process clauses of both s ta te  and 
federal  constitutions p r e v e n t  the 
involuntary i n s t i t u t i o n a l i z a t i o n  of a person 
by the s t a t e  so l e ly  because he is mentally 
retarded. Involuntary commitment can only 
be j u s t i f i e d  by a state purpose ... . 
Much more than the bare a s se r t ion  from a 
medical expert t h a t  i t  i s  his opinion t h a t  
t reatment  is  necessary and benef ic ia l  i s  
requi red. 

People v,  Sharkey, 60 I l l .  App. 3d 257, 376 N.E. 2d 464 (1978). 

The respondent was involuntar i ly  committed on the grounds t h a t  
he was unable t o  take care of himself because o f  a mental illness. The 
I l l i n o i s  Court of Appeals held t h a t  the t r i a l  c o u r t ' s  s p e c i f i c  f ind ing  
tha t  the respondent required hosp i t a l i za t ion  was equiva len t  t o  a f ind ing  
t h a t  less restrictive alternatives were inappropriate .  The c o u r t  
suggested t h a t  permitt ing the respondent t o  live a t  home was ''most 
i nappropr i a t e "  since his f a t h e r  had f i l e d  the conitment pe t i t i on .  

People v. Ralls, 23 I l l .  App. 3d 96, 318 N.E.2d 703 (1974). 

Ralls appealed from a t r i a l  court  order which i nvo lun ta r i ly  
hospi ta l ized her i n  a f a c i l i t y  t o  be designated by the Department o f  
Mental Health. 
f a i l i n g  t o  cons ider  any a l t e r n a t i v e  f o n  of ca re  o r  t reatment  ...It 

She a l leged ,  among o the r  th ings ,  t h a t  "the c o u r t  e r r ed  i n  
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Noting t h a t  thet statute d i d  provide for  alternative treatment, the 
appellate court stated t h a t  the t r ia l  court "was justif ied i n  f i n d i n g  
t h a t  the defendant was. i n  need of hospitalization, and therefore, i t  was 
no t  error fo r  the court, t o  fail  t o  give consideration t o  placing the 
defendant w i t h  a re1 a t i  ve;" 

(Note: T h i s  case.was decided prior t o  enactment of the current I l l inois  
Mental Health and Developmental D i  sabil i ti es Code 1. 

MAS SAC HUSETTS 

Brewster v. Dukakis,  CA. NO. 76-4423-F (D.C. Mass. 1978, unpublished 
consent decree). 

Residents of the s t a t e  mental hospital sued the s ta te  claiming 
t h a t  their  constitutional and statutory r i g h t  t o  treatment t h r o u g h  the 
least  restrictive alternative had been violated. The suit was sett led 
via a consent decree under which the state agreed t o  undertake specific 
programs t o  provide a comprehensive system of community mental health and 
retardation services. 
t o  provide free legal services fo r  the mentally i l l  was subsequently 
vacated. 

The portion of the decree t h a t  required the s ta te  

MISSOURI 

In re Estate of Newman, 604 S.W.2d 815 (Mo. C t .  App. 1980). 

The guardians of three profoundly retarded persons requested 
placement of their  wards i n  the s ta te  faci l i ty  f o r  the mentally 
retarded. Each of the wards had been previously found incompetent. 
Counsel for the wards argued t h a t  the court failed t o  find t h a t  the 
facil i ty  was the least  restrictive a1 ternati ve. 

Under the court's interpretation of the s ta te  code, the leas t  

If the guardian 
restrictive alternative doctrine does n o t  apply until the facil i t y  
director has placed a person i n  a particular program. 
objects t o  t h a t  placement, he or she m a y  then argue t h a t  care and 
treatment i s  not being provided i n  the "least restrictive environment 
reasonably avail ab1 e. I' 

NEW JERSEY 

Patients v. Camden County Board o f  Chosen Freeholders, No. L-33417-743.W. 
(N.J. Super. C t .  January 19, 1981). 

This was a class action su i t  by patients a t  a county psychiatric 
hospital. Many of the patients had been ordered t o  be discharged d u r i n g  
periodic review heari ngs b u t  remained i n  the hospital because 
intermediate care o r  nursing home fac i l i t i es  were unavailable. The court  
concluded that under New Jersey law. committed uersons are entitled t o  
non-insti  tutional as  well as  i i s t i t i t i o n a l  mental 
stating that "[aldequate treatment w i t h  the least  
infringement is clearly the public policy of this  
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State v. Fields, 77 N.J. 282, '390 A.2d 574 (1978). 

The defendant was found n o t  guilty by reason of  insanity ( N G R I )  
and comnitted to a psychiatric hospital. 
twice w i t h i n  a year. A t  the second review, the court concluded that the 
defendant was incurable and extended the review period for one year. 
defendant appealed claiming a r i g h t  t o  the same periodic reviews granted 
under state law to civil ly comnitted persons. 
Court discerned "no constitutionally satisfactory justification for  
denying comparable p r o t e c t i o n  t o  persons comnitted following an NGRI 
verdict". 
burden of justifying the p reva i l i ng  restraints upon the liberty of  the 
patient, the t r ia l  court must order the least  restrictive restraints 
necessary, based on that  person's present condition. 

The comnitment was reviewed 

The 

The New Jersey Supreme 

I t  concluded further that when the state i s  unable t o  meet i ts  

State v. Carter, 64 N.J. 382, 316 A.2d 449 (1974). 

A criminal defendant was adjudicated insane and comnitted t o  a 
s ta te  hospital. When the hospital director, w i t h o u t  court approval, 
ordered release of the person, and a prosecutor requested judicial review 
of the release, the t r ia l  court ordered the person returned t o  the 
hospital. On appeal, the Supreme Court of New Jersey said that "[tlhe 
courts have power t o  fashion psychiatric out-patient probation i n  the 
form of conditional releases," even though no t  specifically authorized by 
statutes. A person can be conditionally released, even though  the 
underlying mental condition is  incurable, "if a combination of conditions 
may be found that  would reduce the likelihood of dangerous behavior below 
the standard required for comnitment . . . ' I  (citing United States v. 
McNeil , 434 F.2d 502 (D.C. Cir. 1970)). Furthermore, the court 's 
func t ion  i n  conditional release proceedings is to "balance protection of 
the public safety against the th;!rapeutic-value and humaneness of 
conditional release." 

Throughout the conditional release period, the court must 
maintain frequent contact w i t h  the patient and supervising 
psychiatrists. To facil i ta te  t h i  s contact the court shoul d requi re 
periodic reports t o  a probation officer. Jurisdiction should be 
maintained so t h a t  authorities may take immediate custody i f  psychiatric 
care i s  needed. The court m a y  place terri torial  restrictions on the 
patient's r i g h t  t o  travel while the conditional release i s  i n  effect. 

The court concluded that "[tlhe foundation of conditional 
release i s  t o  consist of assuring the public safety w i t h  an . 

individualized program of psychiatric out-patient care coupled w i t h  
recurrent examinations of social and environmental facts which could 
af fec t  the patient's recovery." 

Application of D.D., 118 N.J. Super. 1 ,  285 A.2d 283 (1971 1. 

Following an altercation w i t h  an attendant, a civil ly comnitted 
patient was transferred from ''a less  confining u n i t "  t o  a maximum 
security u n i t  a t  a state mental hospital. 
only juvenile i n  the maximum security u n i t ;  the other patients were a l l  
a d u l t s  and the majority had been comnitted to that u n i t  because they were 

This civil patient was the 

a3 



criminadly insane. 
a . p e t i t i o n  f o r  a writ o f  habeas corpus. 

appealed alleging,,  among o the r  t h i n g s ,  t ha t  her transfer t o  and 
confinement i n  the maximum secur i ty  u n i t  "without a hearing and without  a 
reasoned consideration'  o f  1 ess drastic a1 t e r n a t i  ves a r e  unconst i tut ional  
asL a deprivation o f  1 i berty without due process." The appell a t e  cour t  
concluded t h a t  the maximum secur i ty  u n i t  was an improper place t o  confine 
the pat ient .  The cour t  ordered the patient's t r a n s f e r  from the maximum 
secur i ty  u n i t  "to a more appropriate  place f o r  s u i t a b l e  treatment," b u t  
t ha t  adminis t ra t ive o f f i c i a l s  should select a suitable placement, subject 
t o  j u d i c i a l  review i f  necessary, 

The juvenile challenged her confinement there through 

Following the t r i a l  c o u r t ' s  denial of the writ, the patient 

NEW YORK 

Crane Neck Association, Inc. v. New York City/Long Is land County Services  
Group,  460 N 0 . .  y s Zd 69 ( A  pp. Div. 1983). 

The state of  New York sought t o  e s t a b l i s h  a group home f o r  e i g h t  
mentally retarded adu l t s  i n  a Long Island v i l lage .  The v i l l a g e  objected 
and a homeowner's assoc ia t ion  f i l e d  suit t o  block the opening of  the hane 
on the basis of a covenant l imi t ing  homes i n  the area  to  s ing le  family 
dwellings. The trial court ruled i n  favor  of the homeowners. The state 
appeal ed. 

vacated t h e  t r i a l  c o u r t ' s  injunction. I t  ruled t h a t  there was a s t rong  
p u b l i c  pol icy i n  favor  of providing treatment se rv ices  and h a b i l i t a t i o n  
programs f o r  persons w i t h  developmental disabilities ' ' in a fashion tha t  
i s  least  restrictive t o  personal l iber ty ."  To enforce the homeowners' 
covenant, i t  held,  would v i o l a t e  this strong l e g i s l a t i v e  pol icy favoring 
placement of developmentally disabled persons i n  "normal community 
s e t t i n g s "  whenever possible. 

The Appellate Division (New York's intermediate  appe l l a t e  cour t )  

Jenkins v. Wilbur,  72 A.D.2d 822, 421 N.Y.S.2d 665 (1979). 

Jenkins was involuntar i ly  hospi ta l ized f o r  psychia t r ic  care and 
evaluat ion on the basis of c e r t i f i c a t i o n  prepared and signed by Wilbur ,  a 
physician. Jenkins sued f o r  malpractice a l l eg ing  tha t  the doctor  f a i l e d  
t o  exercise a reasonable standard of care  i n  preparing the 
c e r t i f i c a t i o n .  On an appeal on procedural grounds, the cour t  held t h a t  a 
duty o f  care  i s  imposed by the s t a tu to ry  provisions requi r ing  t h a t  the 
physician set  fo r th  the f a c t s  and circumstances on which  he o r  she based 
the decision t h a t  a person is i n  need of involuntary t reatment ,  and t h a t  
before completing the c e r t i f i c a t e  the physician "must consider  an 
a l t e r n a t i v e  form of care  and treatment which  might provide adequate h e l p  
s h o r t  of hospi ta l izat ion."  

In re Andrea B., 94 Misc. 2d 919 (Fam. C t .  N.Y. County 1978). 

In a "Person i n  Need o f  Supervision" proceeding, a 14 y e a r  o ld  
respondent challenged her continued involuntary hosp i t a l i za t ion ,  wh ich  
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was based on alleged mental i l lness and dangerousness. 
grounds the court ordered her released, because her needs could be met by 
services less restrictive than hospitalization. 

On due process 

The court reasoned that  involuntary commitment t o  a mental 
hospital is a deprivation of l iber ty  which requires due process of law. 
Ci t ing  Jackson v. Indiana, 406 U.S. 715 (19721, the court  said that 
because the nature and dura t ion  of the comnitment must bear sane 
reasonable relation t o  the purpose for which the individual is committed, 
when the basis for the comnitment no longer exists the commitment must 
terminate. The respondent's hospital record and the medical testimony 
established that the in i t ia l  purpose of the hospitalization had ended and 
that  the respondent should be placed i n  a structured residential faci l i ty .  

Furthermore, "substantive due process requires adherence t o  the 
principle of the least  restrictive alternative. The least  restrictive 
alternative doctrine comprehends not only the degree of physical 
restraint b u t  the environment, including fellow patients, t o  which the 
individual is confined." Even though the governmental purpose i s  
legitimate and substantial, i t  must  be achieved by the means least  
restrictive of fundamental personal 1 iberties. 

Scopes v. Shah, 59 A.D.2d 203, 398 N.Y.S.2d 911 (1977). 

Scopes was involuntarily civil ly comnitted. A t  the hearing, the 
j u r y  was instructed that  "they could f i n d  petitioner i n  need of further 
retention i f  ... he was i n  need of further treatment and did not realize 
the necessity for that  treatment ... ." New York's intermediate 
appellate court nullified the comnitment and ordered a new t r ia l  because 
the instruction permitted institutionalization even i f  Scopes was not a 
danger to himself and others. The court concluded that the constitution 
forbids civil commitment of a person who i s  "capable of surviving safely 
in freedom by himself o r  w i t h  the help of w i l l i n g  and able family members 
or friends." 

Application of Lublin, 85 Misc. 2d 48, 378 N.Y.S. 2d 590 (1976). 

Lublin filed a pe t i t ion  for  release from a state psychiatric 
center, t o  which he had been committed following his acquittal by reason 
of insanity o f  the murder of his wife. The t r i a l  court held that  the 
petitioner failed t o  meet his burden of p rov ing  by a preponderance of the 
evidence that he could be discharged o r  conditionally released w i t h o u t  
danger t o  himself o r  others. The court qualified i ts  dec is ion:  

The decision herein is not designed t o ,  nor 
should i t ,  obstruct therapeutic goals. 
those charged w i t h  the responsibil i ty  of 
caring for the petitioner feel he will 
benefit from a less restrictive environment 
than confinement affords,  i t  i s  w i t h i n  their  
power t o  provide such an environment (MHL § 
29.15). 
therapy under the least restrictive 
alternative i s  the purpose and manner of  the 

If 

I t  should be borne in mind that  
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continued. confinement of  Mr. Lubl in 
(cites.). 
abandon the- pursui t-of these goal s ,  such a 
decision. would be an appropriate subject for  
judicial review (c i t e ) .  

Should the hospital a t  any time 

Kesselbrenner v. Anonymous, 33 N.Y.2d 161, 350 N.Y.S.28 889 (1973). 

The s ta te  sought t o  transfer a c ivi l ly  committed patient t o  a 
department of corrections hospital. 
the transfer. The s ta te  appealed and an intermediate appellate court 
overturned the trial  court 's decision. The patient then brought  the case 
t o  the Court of Appeals. The question presented was whether a statute 
which required transfer of severely dangerous civi l ly  committed patients 
(whose confinement was not based on a criminal charge o r  conviction) t o  a 
correctional fac i l i ty  was constitutional . 

The t r i a l  court refused t o  approve 

In hold ing  the provision unconstitutional, the Court  of Appeals 
of New York reasoned: "TO subject a person t o  a greater deprivation of 
personal liberty than necessary t o  achieve the purpose for which he i s  
being confined is ,  i t  i s  clear, violative of due process." Citing 
Jackson v. Indiana, 406 U.S. 715 (19721, the court stated that  the 
"nature and duration of the commitment [must] bear some reasonable 
relation t o  the purpose f o r  which the individual is  committed." Because 
the appellant was not a criminal the confinement m u s t  be therapeutic, not 
punitive. The court said that no reasonable relation existed between "so 
harsh a confinement" i n  a penal faci l i ty  and the purpose sought. 
court noted that i f  the statute had required transfer t o  "some less  
restrictive a1 ternative" than the correctional fac i l i ty ,  i t s  decision may 
have been different. However, "the principle of  the least  restrictive 
alternative consistent w i t h  the legitimate purposes of a commitment ... 
inheres t o  the very nature of civil commitment ... . A statute 
sanctioning such a drastic curtailment of the rights of  citizens must be 
narrowly , even grudgingly , construed i n order t o  avoid depri vati ons of 
liberty w i t h o u t  due process of law" ( c i t i n g  Covin  t 
617). The court  also mentioned that the absence --+ o 

The 

civil  placement of civil  patients was no defense of 
correctional facil i ty. 

OHIO 

Ohio v. Jackson, 2 Ohio  App.3d 11, 440 N.E.2d 1199 

In v. Harris, 419 F.2d 
funds  t o  provide f o r  
transfer t o  a 

1982). 

A burglary defendant, acquitted by reason of insanity and 
committed t o  a s ta te  hospital , was subsequently recommi tted f o l l  owing a 
hearing. The defendant had claimed that there was insufficient evidence 
t o  prove that the state hospital was the least  restrictive commitment 
alternative available, that  the statute applied a t  the recommitment 
hearing was inappropriate because i t  was retroactively applied, and that  
the ex post facto application of  the statute violated his equal 
p r o t z t i  on r-. 

The appeals court found t h a t  the t r ia l  court decision that the 
state hospital was the 1 east restrictive a1 ternati ve was supported by a 

86 



1 
I 
I 
1 
1 

preponderance of the evidence, In add i t ion ,  the court. found t h a t  the 
statute applied a t  the hearing was no t  ex ost facto legislation because 

new obligations ... . 
nature, since they are intended to  govern treatment and discharge 
procedures af ter  the law's effective date." 

its provisions do not "take away any v e s  #- r i g f i t s n d  do n o t  attach any 
[ T l h e  questioned provisions ... a r e  prospective i n  

Finally, the court failed t o  f ind  a denial  o f  equal protection 
because the differences i n  commitment procedures for  those persons 
c i v i l l y  comnitted and for  insanity acquittees "did not  result i n  a 
substantial ly different procedure. I' 

(Excerpted from Mental Disability Law Reporter, 1983, - 7 (11, 28) 

PENNSYLVANIA 

Finken v. Roop, 234 Pa. Super, C t .  155, 339 A.2d 764 (1975). 

On an appeal from the denial of a habeas corpus petition 
challenging a civil commitment, the Superior Court reversed the 
comnitment order, finding several due process deficiencies. One such 
deficiency was the committing court 's failure t o  consider alternatives t o  
comnitment. The Superior Court said that a t  the preliminary hearing an 
expert witness had testif ied that the appellant did not  require 
confinement i n  a mental i n s t i t u t i o n .  The court was "fully aware of the 
possibility that  b o t h  the societal and individual interests a t  stake 
could be satsified by some form of custody less drastic than complete and 
total commitment t o  a mental i n s t i t u t i o n .  Yet, the court made no effort  
to investigate any alternative ... . I '  The Superior Court said i t  i s  
incumbent upon counties, o r  upon the State i f  the counties a re  unable, t o  
provide alternatives to comitment for persons not i n  need of total 
confinement. Furthennore, the State has the burden of proving that no 
such faci l i ty  exists. 

WEST VIRGINIA 

State ex rel. R.S. v. T r e n t ,  289 S.E.2d 166 (W.Va. S.Ct. 1982). 

In comnitt ing a mentally i l l  juvenile previously found 
delinquent to  the state training school, the juvenile court stated 
specifically that every reasonable alternative had been explored, that 
the juvenile presented a danger to  himself and others, and that  no less  
restrictive a1 ternative was appropriate. The juvenile sought appellate 
review on the grounds that the f ind ings  were n o t  supported by the facts 
presented, and therefore, that his comnitment was unlawful. 

The appellate court ordered the youth released from the t r a in ing  
I t  directed the t r ia l  court and state welfare department to have school. 

a tharough multiprofessional evaluation of the youth conducted, and t o  
develop a comprehensive individualized treatment program. 
reasoned that only i n  this way could the custody bear a relationship t o  
i t s  rehabil i ta t i  ve purpose. 

The court 
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J.K. v. State, 68 Wis. 2d 426, ;!28 N.W.2d 713 (1975). 

A juvenile previously adjudicated delinquent and sent t o  the 
s t a t e  training school, challenged the disposition on the grounds t h a t  the 
juvenile court judge had fai led t o  demonstrate t h a t  l'no less onerous 
disposition woul d serve the purpose of the commitment. I' 

The Wisconsin Supreme Court distinguished del inquency 
proceedings from the mental health cases used t o  support the appellant's 
argument, not ing  t h a t  a broader range o f  inferents had t o  be notified i n  
making a delinquency disposition. The court viewed the appellant's 
posit ion as necessitating a "from-the-bottom-up" process of determining 
each less onerous disposition unsuitable before the next most onerous 
alternative could be considered. I t  concluded that :  

While the selection o f  any one a1 ternative 
does involve and require the rejection of 
others, less and more onemus, as 
comparatively inappropriate we do not see a 
juvenile judge as  required t o  climb such a 
stairway one step a t  a time. 
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CHAPTER THREE : ANNOTATED BIBLIOGRAPHY 

The following sources represent selected mater ia l s  t h a t  focus. o n  

the " l e a s t  restrictive a1 t e rna t ive  doctrine" and re la ted  issues (e.o.. 

de ins t i tu t iona l  izat ion) .  The i n i t i a l  grouping, cons is t s  of repor t s  by the 

National Center f o r  S ta t e  Courts t h a t  include sect ions on LRA i n  the 

context  of involuntary civil  comnitment. Thereafter,  the bib1 iography i s  

arranged by topic  areas:  1 )  involuntary civil  commitment o f  the mentally 

i l l ,  2 )  e lder ly  persons, 3 )  mentally retarded persons, and 4 )  o the r  

appl i ca t ions  of the LRA doctrine.  The material s address a wide range of 

i ssues i ncl udi ng constitutional and ethical points , dangerousness, and 

the role o f  mental health professionals  w i t h i n  the context  of LM. 

INVOLUNTARY CIVIL COMMITMENT OF THE MENTALLY ILL 

Fitch, W.L. Involuntary civil commitment i n  Winston-Salem. Williamsburg, 
Virginia: National Center f o r  S ta t e  Courts, 1982. 

F i t c h .  W.L., McGraw, B.D., Hendryx, J.,  & Marvell, T.B. Involuntary c iv i l  
commitment i n  the First Judicial  Department, New York City. 
Williamsburg, Virginia: National Center f o r  S ta t e  Courts, 1982. 

Keilitt,  I. Involuntary c ivi l  commitment i n  Columbus, Ohio. 
Wil liamsburg, Virginia: National Center f o r  S ta t e  Courts, 1982. 

Keilitz, I., Fi tch,  W.L., & McGraw, B.D. Involuntary c i v i l  commitment 
i n  Los Angeles County. Williamsburg, Virginia: National Center f o r  
S ta te  Courts, 1982. 

Keilitz, I.,  & McGraw, B.D. An evaluation of involuntary c i v i l  commitment 
i n  Milwaukee County. Will iamsburg, Virginia: National Center f o r  
State Courts, 1982. 

Zimerman, J. Involuntary c i v i l  commitment i n  Chicago. Mil 1 iamsburg, 
Virginia: National Center f o r  S ta t e  Courts, 1982. 

The above-referenced monographs ( w h i c h  a r e  l isted here out  o f  
alphabetical  order f o r  convenience) a re  the r e s u l t  of an evaluation of  
involuntary c i v i l  commitment systems i n  six metropol i t a n  areas  throughout 
the United States .  The monographs contain spec i f i c  recomnendati ons and 
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gu i  del i nes f o r  improvement o f  involuntary c i  vi 1 commitment i n  preheari  ng 
matters;  review of a l lega t ions  and screening of cases  before detention; 
funct ions and duties of  respondents' counsel ; hearing charac te r i  stics; 
treatment considerat ions during jud ic i a l  hearings; and postheari  ng 
matters.  The series of monographs sets fo r th  more than 250 guidel ines  
and recommendations f o r  improvement, many of them d i r e c t l y  gemaine  t o  
the appl icat ion.  of the1 l e a s t  restrictive a1 t e rna t ive  doc t r ine  i n  
involuntary c ivi l  commitment proceedings. 

Brozost, B.A. Psychiatr ic  community residences: A review o f  past 
experiences. Psychia t r ic  Quar te r ly ,  1978, - 50 ( 4 )  , 253-263, 

The author  notes a trend toward completion o f  mental t reatment  i n  
comuni ty  s e t t i n g s  due t o  changing f i s c a l  , therapeut ic ,  and pol i t ical  
ideology. Based on an extensive review of the l i t e r a t u r e ,  the author  
concl udes t h a t  thorough pl  anni ng , careful timing , and aggressi  ve , 
persistent coordination are the keys t o  success i n  e s t ab l i sh ing  such 
community residences. 

Budson, R.D., & Jo l l ey ,  R.E. A crucial  f a c t o r  i n  community program 
success: The extended psychosocial k i n s h i p  system. SchirophPenia 
Bulletin, 1978, - 4 (41, 609-621. 

The authors  theor ize  t h a t  a c ruc ia l  f a c t o r  i n  community program 
success i s  the program's capaci ty  t o  f o s t e r  and s t rengthen an extended 
psychosocial network of neighbors, f r iends ,  and a s soc ia t e s  a t  work o r  
school. According t o  the authors ,  both the chronica l ly  hospi ta l  imed 
p a t i e n t  and the young, i so l a t ed ,  acutely psychotic a d u l t  a r e  i n  need of 
an enhanced psychosocial system when entering a community program. T h i s  
a r t i c l e  details  the experience o f  Berkeley House, a psychia t r ic  ha1 f-way 
house, t h a t  has achieved success through the c rea t ion  of an extended 
psychosocial k i n s h i p  system. The authors conclude w i t h  a descr ip t ion  of 
the four  principal program elements t h a t  sustained the system: 
ex-resi dent program; ( 2 )  housing arrangements ; ( 3  empl oyment ; and ( 4 )  a 
va r i e ty  of avocational and social  groupings. 

(1 )  the 

Chambers, D. L. Alternatives t o  c ivi l  commitment of the mentally i l l :  
Prac t ica l  guides and cons t i tu t iona l  imperatives. Michigan Law 
Review, 1972, - 70 ( 6 ) ,  1107-1202. 

Chambers notes t h a t  the most f o r t h r i g h t  a l t e r n a t i v e  f o r  ending the 
undue re l iance  on compulsory hospi ta l iza t ion  has been t o  forb id  i t  
al together .  He suggests t h a t  the s t a t e s  seek t o  serve two funct ions 
through hospi ta l iza t ion :  pro tec t ing  the ind iv idua l  from himsel f and 
providing h im ca re  and treatment;  both a r e  viewed a s  questionable bases 
f o r  involuntary "he1 p" . Chambers suggests t h a t  a t h i r d  function , 
protec t ing  the community from dangers posed by the i l l  person, does 
j u s t i f y  compulsory intervent ion f o r  c e r t a i n  k i n d s  of dangers, b u t  he 
notes t h a t  dangerousness i s  d i f f i c u l t  t o  predict accurately.  The problem 
of r e t a in ing  two forms of commitment, ' ' c iv i l "  and "criminal",  i s  explored 
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and the author notes t h a t  courts  have proved unwi l l ing  t o  c u r t a i l  c i v i l  
commitment. T h i s  a r t i c l e  encourages movement away from hospital i za t ion  
through approaches t h a t  seek t o  a l lay  the anxie t ies  o f  the public about 
mental illness by focusing on the probabili ty t h a t  the goals of  treatment 
and protection can be be t t e r  served by community pl acement. 

Decker, F.H. Changes i n  the legal s t a tus  of mental pat ients  a s  waivers 
of a const i tut ional  r i g h t :  The problem of consent. Virginia 
Polytechnic' I n s t i t u t e  & Sta te  University, Blacksburg, Association 
Paper, 1979. 

Thi  s a r t i c l e  i n i  ti a1 l y  focuses on the d i  scharge procedures t h a t  
flowed from the 1972 enactment of the Florida Mental Health Act. T h i s  
Act limits the period of involuntary c i v i l  confinement to  six months. 
Continuation of involuntary hospi ta l izat ion beyond the six month period 
requires a jud ic ia l  hearing before an appointed hearing examiner. 
According t o  the author, a potential  flaw i n  this limited commitment 
model allows a pa t ien t  committed on involuntary s t a tus  t o  become, a t  any 
time, a voluntary pat ient .  In some cases a change t o  voluntary s t a tus  
may i n  e f f e c t  be a waiver of the s ta tu tory  r i g h t  t o  jud ic ia l  
determination of the need f o r  extended confinement. Relying on U n i t e d  
S ta tes  Supreme Court decisions,  Decker argues t h a t  a hearing on continued 
hospi ta l izat ion is  not only a s ta tutory r i g h t  provided by a s t a t e ,  b u t  
a l so ,  i s  a r i g h t  provided by the United S ta tes  Constitution. The author 
presents data which show t h a t  a la rge  portion of pa t ien ts  involuntar i ly  
admitted t o  the two major s t a t e  mental hospi ta l s  i n  Florida between July 
1 ,  1972 and June 30, 1975 were subsequently changed t o  voluntary s t a tus ,  
remained hospitalized well beyond the or iginal  six month confinement 
period. Decker examines several factors  which indicate  t h a t  one should 
not assume compliance w i t h  the Supreme Court mandate t h a t  changes t o  
voluntary s t a tus  must be made w i t h  the p a t i e n t ' s  consent. The a r t i c l e  
concludes t h a t  changes to  voluntary s t a tus  t h a t  a c t  a s  a waiver of  the 
r i g h t  t o  jud ic ia l  review a r e  unconsti tutional.  

Durham, M. L., & Pierce, G. L. A preliminary analysis  of the impact of 
Washington S t a t e ' s  new Involuntary Commitment Act on the delivery of 
mental health services:  A study of the demand f o r  social  control of 
marginal devi ants. University of Washi ngton , Sea t t l e ,  Association 
Paper, 1980. 

S ta te  mental health laws designed to  narrow the def in i t ion  of mental 
illness and thereby a1 so narrow the process through which individual s can 
be i nvol untari  l y  commi t t e d  t o  mental i nsti t u t i  ons are d i  sassed. The 
authors note t h a t  this l e g i s l a t i v e  and jud ic ia l  trend (which occurred 
dur ing  the 1960s 1, corresponds t o  the i deol ogy of dei nsti tut ional  i t a t i  on 
and communi ty-based treatment t h a t  character izes  the mental health system 
today. However, considerable pub1 i c  d i ssa t i s fac t ion  w i t h  narrow 
statutory defi n i  t ions  of 'lmental i 11 ness" has 1 ed many individual s t o  
formulate new standards fo r  invol  untary commi tment. Washington was the 
first s t a t e  t o  return t o  a broader def ini t ion of involuntary c i v i l  
commitment. The a r t i c l e  sununarizes the developments which led t o  the 
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1979 revsision- o f  mental health pol icy i n  Washington and the i n i  t ia l  
response o f  the mental health system t o  the influx of ''new cases". Data 
are presented that indicate that the rapid increase i n  involuntary civi l  
commitments was accompanied by an equi Val ent decrease i n  vol untary 
commitments t o  state i n s t i t u t i o n s .  The authors explore imp1 ications of 
this  f i n d i n g  for  the allocation of scarce resources and the delivery of 
mental health services. 

. 

E l  k i  ns, J. R. . Legal representation of the mentally i l l .  West Virginia 
Law Review, 1979, - 82 (21, 157-241. 

T h i s  a r t ic le  explores the function of an attorney assigned t o  
represent an allegedly mentally i l l  individual i n  involuntary civi l  
commitment proceedings. Specific suggestions for more adequate and 
effective representation of the individual are presented. The author 
states t h a t  s ta tutory requirements for consideration of the 1 east 
restrictive a1 ternative offer considerable oppor tun i t i e s  for  defense 
counsel. He makes recommendations for defense counsel I s  effective 
application of the least restrictive a1 ternative doctrine including a 
thorough investigation o f  potenti  a1 a1 ternati  ves prior t o  the commitment 
heari ng . 
Ennis ,  B. J. C iv i l  l iber t ies  and mental illness. Criminal Law Bulletin, 

1971, - 7 ( 2 ) ,  101-132. 

The author questions the rational es and bases for i nvol untari ly 
committing persons f o r  treatment of mental illness. 
society confines a1 legedly mentally i l l  persons, the standards and 
procedures for confinement should guarantee the same rights as those 
afforded criminal defendants. Enni s argues t h a t  the fundamental r i g h t  t o  
liberty requires that allegedly mentally i l l  persons be treated by the 
least  drastic means. In add i t ion  t o  civil commitment, the a r t ic le  
d i  scusses other mental heal t h  i ssues i ncl udi ng i ncompetence t o  stand 
t r i a l ,  loss of basic rights d u r i n g  hospitalization, and r i g h t  t o  
treatment . 

He maintains that i f  

Ennis, B. J., & Friendman, P. R. Legal rights of the mentally 
handicapped: Volume Two. Practicing Law Insti tute,  Mental Health 
Project, 1914. 

T h i s  work i s  the second volume of a legal handbook on the rights of 
the mentally handicapped. Specific implications for treatment, the 
rights of the mentally handicapped in the community, the r i g h t  t o  the 
least  restrictive treatment setting, and the r i g h t s  of the mentally 
handicapped i n  criminal proceedings are examined in l ight  o f  the First, 
Sixth , E i  g h t h ,  Thi  rteenth, and Fourteenth Amendments. The authors 
include case summaries and interpretations. 
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Hiday, V. A. Alternatives t o  confinement for the dangerous mentally i l l .  
North Carol ina State University , Ral ei gh , Associ a t i  on Paper, 1981 . 
Reform statutes and court decisions have called f o r  the least  

restrictive alternative i n  handling the civil commitment of those found 
t o  be mentally i l l  and dangerous. Most courts, however, have persisted 
i n ordering only hospi tal i zati on o r  re1 ease. The au thor '  s analy s i  s 
focuses on patients found t o  be mentally i l l  and dangerous who were 
ordered t o  outpatient treatment by one court over a 2 year period. The 
author points o u t  that no study has either sought  t o  discover the 
effectiveness of less restrictive alternatives, o r  followed a sample of 
mentally i l l  persons who have not been confined despite a finding of 
dangerousness i n  order t o  discover i f  dangerous behavior recurs and i f  
involuntary hospital ization i s  necessary. 

Hoffman, P. B, & Foust, L. L. Least restrictive treatment of the 
mentally i l l :  A doctrine i n  search of i t s  senses. San Diego Law 
Review, 1977, 14 (51, 1100-1154. - 
T h i s  ar t ic le  provides an historical overview of the least  restrictive 

a1 ternative doctrine as appl ied t o  a variety of constitutional questions 
germane t o  the treatment of the mentally i l l  (due process, equal 
protection, and comerce clauses, as well as the First and E i g h t h  
Amendments). Implicit i n  the doctrine i s  the principle that governmental 
action should no t  intrude upon constitutionally protected interests t o  a 
degree greater than i s  necessary t o  achieve a legitimate governmental 
purpose. The author  views the doctrine as a potential means of resolving 
these competing interests. The ar t ic le  traces the judicial and 
1 egi SI ative evol u t i  on of 
suggests a framework for 
of the mentally i l l .  

Kopolow, L. E. A review 
Donaldson decision. - 

the least  restrictive a1 ternative doctrine and 
the doctrine I s future appl ication t o  treatment 

of major implications of the O'Connor v. 
American Journal of Psychiatry, 1916 'G? ( 4 )  , 

The ar t ic le  concludes t h a t ,  a l t h o u q h  the United States Supreme 
Court's decision i n  OlConnor v i  Donaldion i s  narrow from the legal 
perspective, the decision wi l l  have wide clinical ramifications for  
psychiatry i f  i t  generates a trend i n  future court decisions. The author  
assesses the impact of this decision on the mental health profession i n  
the following areas: dangerousness as grounds for  involuntary commitment 
f o r  psychiatric treatment; the least  restrictive a1 ternative principle; 
the adequacy of treatment i n  l i g h t  of the absence of nationally defined 
standards; and the personal l iabi l i ty  of physicians for their  
professional actions. 

Laves, R. G. The prediction of dangerousness a s  a criterion f o r  
involuntary civil commitment: Constitutional considerations. 
Journal of Psychiatry and the Law, 1975, - 3 ( 3 ) ,  291-326. 

Because involuntary ci  vi1 comi tment i s an adversary procedure 
whereby an individual may be deprived of fundamental civil l iber t ies ,  the 
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author  suggests- that the- standard of proof i n  civil commitment hearings 
should equal that required i n  criminal t r ia ls .  According t o  Laves, civil  
commitments, which are often based on the predictions of psychiatrists, 
deny Fourteenth Amendment safeguards because psychiatrists cannot 
accurate'iy predict dangerousness. The a r t ic le  recommends a re-eval uation 
o f  current commitment practices and urges psychiatrists t o  examine the 
ethical ramifications of their c o n t i n u i n g  participation i n  such 
procedures. 

Lennell, M. The Lanterman-Petris-Short Act: A review af te r  ten years. 
Golden Gate University Law Review, 1977, - 7, 733-764. 

The Cal i forni a 1 egi sl ature enacted the Lanterman-Petri s-Short (LPS 1 
Act t o  abolish indeterminate periods of civil  commitment and t o  remove 
the legal disabi l i t ies  suffered by individuals adjudged t o  be mentally 
disordered. 
r i g h t s  f o r  the mentally disordered and the author therefore, feels t h a t  
the LPS Act needs t o  be re-examined. 
i s  too vague because i t  sets no measurable standard for  commitment. 
Lennell also contends that  the s ta te ' s  failure t o  provide effective 
mental health treatment undermines the s t a t e ' s  reliance on the parens 
patriae power t o  justify confinement of those who are n o t  dangerous t o  
others. The a r t ic le  concludes w i t h  proposals that  apply the ''least 
restrictive a1 ternative doctrine" while attempting t o  better accomodate 
the s t a t e ' s  interest i n  commitment. 

Mental health law has since evol ved toward even greater 

The author argues that  the LPS Act 

Litwack, T.R. The role of counsel i n  civil  commitment proceedings: 
Emerging problems. California Law Review, 1974, 62 (31, 816-839. - 
T h i s  a r t ic le  explores the issue of adequate representation i n  civil  

commitment proceedings. The author identifies the features of an adequate 
system of representation and describes diff icul t ies  w i t h  such a system. 
The analysis i s  based on the author 's  examination o f  one o f  the more 
comprehensive and successful state systems for providing meaningful 
assistance t o  mental patients, the Mental Health Information Services of 
New York. Litwack stresses the proposi t ion that counsel should act  as an 
advocate t o  achieve the ends desired by the client. 

Lyon, M.A., Levine, M.L., & Zusman, J. Patients' b i l l s  of rights: A 
survey of state statutes. Mental Disability Law Reporter, 1982, 6 - 
(3 )  , 178-201. 

T h i s  a r t ic le  provides a review o f  the mental health statutes of  the 
f i f t y  states and District of Columbia available i n  codified form as o f  
February, 1982. The authors survey the extent t o  which these statutes 
contain provisions paralleling the major provisions of  Section 501 , 
Patients' Bill of Rights ,  Mental Health Systems Act (MSHA). The Omnibus 
Budget Reconciliation Act of 1981 repealed MSHA on August 13, 1981, b u t  
retained Section 501. The review indicates that a l l  s ta tes  except 
A1 abama, Mississippi , and Oregon s t a tu to r i ly  require consideration of a 
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person's r i g h t  t o  appropriate treatment and re la ted  services  i n  a setting 
which i s  most supportive and least r e s t r i c t i v e  of l i b e r t y .  The authors. 
s t a t e  t h a t  Congress adopted this doctr ine as  a matter o f  social  policy i n .  
the Developmentally Disabled Assistance and Bill of Rights  Act of 1976. 

McGarry, A.L. & Greenbl a t t ,  M. Conditional voluntary mental -hospi t a l  
admission. 

The authors 'consider the pract ice  of voluntary mental hospital 
admission under cer ta in  contractual conditions t o  be a desirable  
a1 te rna t ive  t o  court-mediated involuntary comnitment. However, t o t a l  
abol i t ion  of involuntary c i v i l  commitment may 1 ead t o  destruct ive 
consequences through an increased use o f  the criminal j u s t i c e  system i n  
the management o f  the mentally i l l .  The authors conclude t h a t  some cases 
will always require conditional voluntary o r  involuntary commitment 
s t a t u s  i n  mental health f a c i l i t i e s .  

New England Journal of Medicine, 1972, - 287 (61, 279-280. 

McGraw, B. D., and Keilitz, I. Civil commitment and the l e a s t  r e s t r i c t i v e  
a l t e rna t ive  i n  Los Angeles County. Whittier Law Review, 1984, - 6 
(1 1, ( i n  press). 

The authors discuss t h e  importance of the l e a s t  r e s t r i c t i v e  
a1 t e rna t i  ve doctrine t o  recent devel opments i n c i  v i  1 commi tment 1 aw 
throughout the country. The a r t i c l e  focuses on Cal i forn ia  s ta tu tory  
provisions which provide opportunity f o r  pract ical  application of the 
doctrine and on related pract ices  i n  Los Angeles County. The authors '  
observations , impressions , and conclusions regarding the 1 e a s t  
r e s t r i c t i v e  a l t e rna t ive  as  i t  appears i n  California s t a t u t e s  and a s  i t  i s  
appl ied i n  Los Angeles County a re  presented. 

Morse, S. J. A preference f o r  l iber ty:  The case against  involuntary 
commi tment of the mental 1 y di  sordered. Cal i forni a Law Revi ew, 1982, - 70 (1 1,  54-106. 

T h i s  a r t i c l e  of fe rs  a policy argument i n  favor o f  abolishing o r  
severely 1 i m i  t i n g  involuntary commitment of the mental l y  d i  sordered. The 
author does not present Constitutional arguments. Morse notes t h a t  one 
could construct an argument against  the const i tut ional  i ty  of involuntary 
commitment. However, the argument would be unpersuasive and probably 
incorrect.  The author 's  goal i s  t o  persuade the reader t h a t  regardless 
o f  i ts  const i tut ional  i ty ,  involuntary commitment i s  an unwise social 
pol icy. 

Peck, C. L. Current l eg i s l a t ive  issues concerning the r i g h t  t o  refuse 
versus the r i g h t  t o  choose hospi ta l izat ion and treatment. 
Psychiatry, 1975, - 38 (41, 303-317. 

The author discusses current  issues, l eg i s l a t ion ,  and jud ic ia l  
deci si ons regarding i nvol untary c i  v i  1 commi tment. 
sources from which s t a t e s  derive the authori ty  t o  impose involuntary 

Peck descri bes three 
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commitment: 
dangerous  individual^,^ ( b )  the ability of the state t o  act  as parens 
patriae; and ( c )  the s ta te ' s  obligation t o  protect potentially dangerous 
individuals from. themselves. F'eck discusses relevant court cases 

( a )  the s ta te ' s  duty t o  protect society from potentially 

including Lakedv. Cameron and L,essard v. Schmidt w i t h  reference t o  the 
exploration OT a1 ternati ves to-commi taent. 

Pepper, B., & Ryglewfcz,. H. Testimony for  the neglected: The mentally 
i l l  i n  the post-deinstitutional ized age. American Journal of 
Orthopsychiatry, 1982, - 52 (31, 388-392. 

T h i s  a r t ic le  surveys the developments t h a t  served a s  catalysts  for 
the trend toward d e i n s t i t u t i o n a l i z a t i o n  and the resulting tendency toward 
noninstitutional ization. The authors contend tha t  deinsti tutional ization 
i s  largely the result of ( a )  the discovery of medications found t o  be 
effective i n  controlling symptoms of major mental illnesses, ( b )  legal 
decisions calling attention t o  the rights of the mentally i l l ,  ( c )  
economic factors ra i s ing  the cost of caring for  the mentally i l l ,  and ( d )  
the realization that treatment i n  the least  restrictive environment 
provides the best opportunity f o r  functional 1 iv ing ,  A1 though  
i n s t i t u t i o n s  have released many patients, 1 i t t l e  fl'nancial support  for 
community a1 ternatives has materialized. The authors suggest that care 
should be available t o  young adults who are intermittently psychotic and 
severely impaired yet have never been institutional ized. 

The role of counsel i n  the civil commitment process: A theoretical 
framework. Yale Law Journal, 1975, 84 ( 7 )  1540-1563. 

This ar t ic le  notes that al though most s tz te  legislatures and courts  
- 

have recognized the need for  representation by counsel a t  commitment 
hearings, neither have defined the role that counsel should play in these 
proceedings. The ar t ic le  suggests t h a t  role ambiguity stems from two 
basic assumptions underlying the system. First, the respondent's refusal 
of treatment for mental illness may not truly express his or her 
desires. Second, the proceeding i s  designed t o  help rather than p u n i s h  
the respondent. Thus  the civil commitment process presents the lawyer 
w i t h  two alternative models fo r  conduct: the "best interest' ' role and 
the traditional adversary o r  advocacy role. The lack of  legislative o r  
j u d i c i a l  guidance has posed t o  lawyers the dilemma of selecting the 
appropriate role t o  adopt. 

Rosenzweig, S. The revolution i n  mental health: Issues and counter- 
issues. In Legal aspects o f  health pol icy: Issues and trends. 
Westport, C f :  Greenwood Press, 1980. 

The author examines recent challenges t o  b o t h  the psychiatric 
establishment and the legal framework w i t h i n  the mental health field and 
notes t h a t  psychiatrists now must routinely consider less restrictive 
a1 ternatives. Topics discussed by Rosenzweig include: c r i te r ia  for  
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involuntary hospitalization, patient advocacy, the r i g h t  t o  treatment, 
the r i g h t  t o  refuse treatment, dei nsti tutional i zati on,  and the conversion 
t o  civil status of incompetent criminal defendants. 

Rubin,  J. Economics, mental health, and the law. Rutgers University, 
New York: Lexington Books, 19/8. 

The author outlines an economic analysis o f  l i t i g a t i o n  and court 
orders designed' t o  guarantee an institutional ized patient the r i g h t  t o  
treatment and the r i g h t  t o  care i n  the least  restrictive environment. 
Rubin identifies the economic factors likely t o  influence implementation 
of such court orders and examines the economic rationales underlying 
publ i c  provision o f  mental heal t h  care. 

Shah, S. A. Dangerousness and civil commitment o f  the mentally i l l :  
Some publ i c  pol icy considerations. American Journal of Psychiatry, 

"Dangerousness t o  others" a s  a basis for involuntary civil  commitment 

1975, - 732 (5) ,  501-505. 

of the mentally i l l  i s  discussed. The ar t ic le  suggests that  the issues 
involved i n  th is  topic often confound legal, public policy and mental 
hea l th  concerns. The questionable nature of the presumpti on o f  
dangerousness i n  mental patients and psychiatrists' overprediction of 
dangerous behavior for this group indicate that the use of such cr i te r ia  
may serve t o  circumvent legal safeguards designed t o  ensure due process. 
Shah recommends t h a t  psychiatrists and other mental health professional s 
assume greater responsibility for the ways i n  which their  services are 
used i n  these proceedings. 

Shah, S.A. Legal and mental health system interactions: Major develop- 
ments and research needs. International Journal of Law and 
Psychiatry, 1981, - 4, 219-27D. 

This ar t ic le  discusses the developments that have occurred i n  the 
interactions between the legal and mental health systems i n  the United 
States during the last  two decades. The author identifies the most 
salient topics that have current as well as future implications for 
publ ic  pol icy, service delivery programs, and research needs. 
call s for research aimed a t  trans1 a t i n g  legal and other concepts such as 
the least  restrictive a1 ternative doctrine, i n t o  re1 evant program 
procedures. 
deinstitutionalization are due t o  improper p l a n n i n g ,  a failure t o  
allocate sufficient resources t o  comuni ty-based programs, and the 1 ack 
of  effective implementation of the new mental health laws. 

The author  

Shah suggests that the problems related t o  
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Simon,. R. J. , & Cookerham, W. Civil commitment, burden of proof, and 

Journal o f  Psychiatry & Law, 1977, - 5 (41, 571-594. 
dangerous acts:. A comparison of the perspectives of judges and 
psychiatrists. 

The ar t ic le  describes and compares judicial and psychiatric 
perspectives on dangerousness and the c r i te r ia  for  involuntary civil  
commitment. 
psychiatrists. bad approximately the same expectations t h a t  a person woul d 
be dangerous t o  sel f , others, o r  property , important attitudinal 
differences between the two professions exist. 
the extent of dangerousness inherent i n  specific acts, and judges 
appeared t o  be more will i n g  t o  commit persons t o  a mental hospital w i t h  
greater degrees of uncertainty than were psychiatrists. 

Results o f  the project demonstrate that although judges and 

Disagreement surfaced on 

Spece, R. G. Jr. Preserving the r i g h t  t o  treatment: A c r i t i ca l  
assessment and constructive development of constitutional r i g h t  t o  
treatment theories. Arizona Law Review, 1978, - 20 (11, 1-47. 

T h i s  a r t ic le  provides an historical overview o f  the application of 
the least  restrictive alternative doctrine. In a discussion of several 
pertinent cases t h a t  apply the doctrine t o  involuntary civil  commitment, 
the author weighs the s ta te ' s  1 egi timate interests against fundamental 
personal l iberties.  
o r  constitutional mandates, strong ethical and social pol icy reasons 
exis t  for adopt ing the least  restrictive a1 ternative doctrine. The 
a r t i c l e  develops a r i g h t  t o  treatment theory based on the doctrine. 

Spece suggests t h a t  even i n  the absence o f  statutory 

Spece, R. G. J r .  Justifying invigorated scrutiny and the leas t  
restrictive alternative as a superior form of intermediate review: 
Civil commitment and the r i g h t  t o  treatment as  a case study. Arizona 
Law Review, 1979, - 21, 1049-1094. 

T h i s  a r t ic le  presents an argument favoring the application of  
i nvi  gorated scrutiny t o  ri g h t  t o  treatment questions. The author 
enumerates a series of rules t h a t  the Supreme Court has implicitly 
fo l  1 owed i n particul arly representative precedents, i ncl udi ng one case 
t h a t  directly deals w i t h  the r i g h t s  of mental patients. The author  then 
applies these "rules" t o  the r i g h t  t o  treatment issue w i t h i n  the context 
of the least  restrictive a1 ternative theory previously developed by the 
author  i n  the a r t ic le  noted above. 

Stein, L. I., & Test, M. A. From the hospital t o  the community: A sh i f t  
i n  the primary locus of  care. 
Services, 1979, - 1 ,  15-32. 

The authors explain a conceptual model for  developing community- 

The a r t ic le  then describes a treatment program based on t h i s  

New Directions for  Mental Health 

based treatment programs for  the chronically disabled psychiatric 
patient. 
model entitled "Training i n  Community Living" ( T C L )  t h a t  was developed as 
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an alternative t o  mental hospital  treatment. The authors report  the 
f i r s t  y e a r ' s  results of a controlled experiment which compared TCL w i t h  
short-term hospi ta l  izat ion p l u s  aftercare. 

Stone, A. A. Recent mental health l i t i ga t ion :  A c r i t i c a l  perspective. 
American Journal of Psychiatry, 1977, 134 (31,  273-279. 

The author examines the e f f e c t  of recent menta7 health l i t i g a t i o n  on 
the ro le  of t he 'p sych ia t r i s t  and the provision o f  menta7 health care  in 
the following areas: the r igh t  t o  refuse treatment, the l e a s t  
r e s t r i c t i v e  a l t e rna t ive ,  and the r i g h t  t o  treatment. The author ' s  
specif ied goal i s  t o  h i g h l i g h t  the fal lacy and cos t s  of applying the 
procedural model of criminal law t o  the c i v i l  commitment system i n  a 
wholesale fashion. The LRA doctr ine i s  considered i n  l i a h t  of Dixon v. 

- 

Weinberger and Stone notes the poss ib i l i ty  t h a t  the doc thne  may be used 
t o  promote abol i t ion of involuntary c i v i l  commitment. 

Tieger, A. W., & Kresser, M. A. C i v i l  commitment i n  Cal i fornia:  A 
defense perspective on the operation of the Lanterman-Petri s-Short 
Act. The Hastings Law Journal,  1977, 28, 1407-1434. 

The authors examine the application of the Lanterman-Petris-Short Act 
(LPS) during i ts  first seven years ,  w i t h  special emphasis on i t s  
operation i n  Santa Clara County, California. Focusing pr incipal ly  on the 
impact of the LPS Act on the c i v i l  l i b e r t i e s  of the allegedly mentally 
i l l  , the authors h i g h l i g h t  those elements which  provide crucial  leverage 
for  the patient's attorney as well as those which f r u s t r a t e  advocacy and 
the protection of the patient's rights. The authors conclude t h a t  the 
LPS Act needs t o  be l eg i s l a t ive ly  and jud ic i a l ly  re-evaluated. The 
"1 e a s t  r e s t r i c t i v e  a1 ternative doctrine'' i s  discussed i n  connection w i t h  
Dixon v. Weinberger (1975). 

- 

Ward, P. J. 
i l l .  

T h i s  a r t i c l e  examines involuntary commitment standards and procedures 

Developments i n  the law--Civil commitment o f  the mentally 
Harvard Law Review, 1974, - 87, 1190-1408. 

and the rights and ob1 igat ions of involuntarily committed individual s. 
The authors advocate the use of l e s s  r e s t r i c t i v e  a l t e rna t ives  
(pa r t i cu la r ly  i n  Section 1I.D. , "Commitment and the Least Res t r ic t ive  
A1 te rna t ive  Doctrine"). Ward a l so  discusses the appl icabi l i ty  of the LRA 
doctrine,  i t s  impact on commitment standards, and the des i r ab i l i t y  o f  
creat ing new a1 t e rna t i  ves. 

Wexler, D. B., & Scoville,  S. E. The administration of  psychiatr ic  
j u s t i ce :  Theory and pract ice  i n  Arizona. Arizona Law Review, 1971, 

W i t h i n  the context of i s u e s  concerni ng mental l y  d is turbed  
ind iv idua l s ,  the authors explore the inherent c o n f l i c t  i n  our  legal 

13 ( l ) ,  1-188. - 
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system between personal l i be r ty  and the need fo r  an ordered society.  
an e f f o r t  to-  resolve this conf l i c t ,  a l l  s t a t e s  have adopted s t a t u t e s  
providing for-  the confi nement of cer ta in  mental l y  i 11 persons. 
most s t a t e s  provide only two a l te rna t ives  -- commitment o r  release.  
Wexler and Scoville examine the ramifications of this approach and 
suggest t h a t  the use of  less r e s t r i c t i v e  treatment a l t e rna t ives  will more 
adequately t r e a t  disordered individuals and s t i l l  pro tec t  society from 
possible harm. 
examples of s t a t u t e s  t h a t  embody the concept of minimal r e s t r i c t i o n  on 
human ac ti v i  ty . 

In 

However, 

In  Appendix A of the a r t i c l e ,  the authors provide 

Whitmer, G. E. From hospi ta ls  t o  j a i l s :  The f a t e  of Ca l i fo rn ia ' s  
dei nsti tut ional  i zed mental l y  i 11 . Journal of the American 

Enacted i n  California i n  1968, the Lanterman-Petris-Short Act (LPS) 
changed the c r i t e r i a  fo r  involuntary hospital i t a t i o n ,  1 imi ted the 
duration of involuntary confinement i n  a psychiatr ic  hospi ta l ,  1 eg is la ted  
r i g h t s  for  mental patients, and provided the f inancial  impetus t o  s h i f t  
the 1 ocus of treatment from s t a t e  hospital s t o  communi ty-based programs. 
In this a r t i c l e ,  the author examines one o f  the major consequences of the 
LPS Act: the movement of the newly de ins t i tu t iona l ized  pa t i en t s  i n t o  the 
criminal j u s t i c e  system. Whitmer discusses programmatic, c l i n i ca l  , and 
legal f ac to r s  involved i n  this movement and concludes t h a t  the f a i l u r e  of 
l e s s  r e s t r i c t i v e  a1 te rna t ives  is  due t o  unforeseen c l in i ca l  needs o f  the 
new outpat ient  population, the i n a b i l i t y  of community mental health 
centers  t o  meet these needs, and the LPS Act 's  emphasis on the concept of 
dangerousness. The author provides a 1 i s t  of spec i f ic  reconmiendations 
f o r  revising the LPS Act. 

Orthopsychiatric Association, 1980, 50, 65 - 1 5 .  - 

Wimpfheimer, S. A guide t o  involuntary admissions of the mentally i l l  
New York S ta t e  8ar Journal ,  under the revised mental hygiene law. 

February 1973, 93-97. 

The author explains the changes the New York Mental Hygiene Law of 
1973 effected i n  the involuntary admission of New York's mentally i l l .  
Topics include the procedures f o r  involuntary admission on a two 
physician c e r t i f i c a t e ,  admission on grounds of ser ious harm, and pa t i en t  
review. A t  l e a s t  two provisions of the law are  influenced by the l e a s t  
r e s t r i c t i v e  a1 t e rna t i  ve doctrine.  The examining physician must consider 
less r e s t r i c t i v e  a1 te rna t ives  before ordering involuntary commitment, and 
the cour t  may t r ans fe r  the pa t ien t  t o  the care  and custody o f  a w i l l i n g  
and able r e l a t ive  upon the r e l a t i v e ' s  writ ten consent. 
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Zanditon, M., & Hellman, S. The complicated business of  setting u p  
residential a1 ternatives. Hospital and Community Psychiatry, 1981 , 

In an effort  t o  fu l f i l l  the needs of deinstitutionalized clients 
characterized by low incomes, isolation from their  families, and an 
i nabi 1 i t y  t o  function independently, the Massachusetts Mental Heal t h  
Center has developed a system of carefully monitored independent l i v i n g  
a1 ternatives. The ar t ic le  details the authors * experiences w i t h  1 ess 
restrictive a1 ternatives t o  institutionalization, including how the 
system was developed, what procedures were instituted, and how crises are 
hand1 ed. The authors conclude that the system provides enormous benefits 
t o  the clients fo r  whom i t  was designed. 

- 32 (5), 335-339. 

ELDERLY PERSONS 

Alexander, G. J. On being imposed upon by artful or designing persons - 
The California experience w i t h  the involuntary placement of  the 
aged. San Diego Law Review, 1977, - 14 (51, 1083-1099. 

The author states that unless Cal i fornia demonstrates some 1 egi timate 
reason for depriving an elderly person of autonomy, the s ta te ' s  
procedures f o r  involuntary placement of the elderly violate both the 
1 iberty ethic and constitutionally protected 1 iberty interests. The 
ar t ic le  explores unexami ned assumptions underlying the present 1 aw such 
as the doubtful not ion that the i nvol untary placement process benefits 
the older person. Alexander maintains that even i f  the state could 
demonstrate the benefit, i t  would not  offset the deprivation o f  liberty 
unless the "benefited" person would be unlikely t o  survive i f  l e f t  t o  his 
o r  her own devices. Other issues discussed include diagnoses which are.  
vague and capabl e of m i  sappl i cati on, the' 1 eve1 of i nvol untary pl acement , 
and the effect of protective services (which often shorten rather than 
prolong l i f e ) .  

Bernotavicz, F. Improving protective services for older Americans : 
Family, neighbors, and friends. A National Guide Series, prepared by 
the Human Services Development Institute, Center for Research and 
Advanced Study, University of Southern Maine, 1982. 

The author reports that protective service providers often overlook 
the informal support network created by family, neighbors, and friends i n  
p rovid ing  protective services. The ar t ic le  describes the characteristics 
of the informal network and explains how social workers can employ the 
services of family , neighbors, and friends as 1 ess restrictive 
a1 ternatives t o  institutional ization. Bernotavict suggests that i n  
assisting the family t o  choose the most suitable legal o p t i o n  fo r  
providing protective service, the soci a1 worker should encourage the 
family t o  take surrogate authority only i n  those areas i n  which the 
elderly person i s unabl e t o  function and 1 eave deci si on-maki ng a u t h o r i t y  
i n  a l l  other areas w i t h  the elderly person. The author provides a l i s t  
of legal opt ions  ordered from the least  t o  most restrictive. 

.__ . - . . . . . . . - . . 
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Bernotavicz, F., Bergman, J.,, Schumacher, D., Segars, H., & Wink-Basing, 
C. ,  Improving protective services for  older Americans: Community 
role. A N ational Guide Series, prepared by the Human Services 
Development I n s t i  tute, Center for Research and Advanced Study, 
University of Southern Maine, 1982. 

This bookl e t  was written t o  he1 p program developers mobil ize and 

The bookl e t  describes strategies for  devel oping community 
coordinate community resources *in an effor t  t o  improve protective 
services. 
networks, d i  scusses the role and need for pub1 ic 'education, and 
identifies a range of innovative communi ty-based programs. The authors 
view the LRA doctrine as a guide for selecting legal and financial 
management opt ions  f o r  clients. A l i s t  of opt ions  i s  provided, ordered 
from the least  t o  most restrictive. The authors believe less restrictive 
a1 ternatives are par t i  cul arly desi rabl e and greatly needed i n the areas 
of health care, mental health care, and housing. 
restrictive a1 ternatives i n  each of these areas are provided. 

Examples of less  

Coburn, A.F., & Luppens, J .  Improving protective services for older 
Americans: Health care role. A N at ional  tiuide Series, prepare6 by 
the Human Services Development Institute, Center for Research and 
Advanced Study, Uni versi ty of Southern Maine, 1982. 

Health and mental health professional s perform a variety of important 
protective service functions. They a1 so provide expertise t o  help s ta tes  
and communi t ies  develop non-insti  tu t iona l  home and communi ty-based 
support services t h a t  enable elderly clients t o  remain i n  their  own homes 
o r  i n  the setting t h a t  i s  least  restrictive of their  l i fe-s tyle  and 
independence. T h i s  guide describes health care roles i n  the delivery of 
protective services, discusses some of the problems t h a t  health care 
professionals face i n  the f ie ld ,  and suggests strategies for improving 
services. The authors stress that less restrictive a1 ternatives best 
preserve the individual 's r i g h t  t o  self-determination and privacy. 

Cohen, E.S. C i v i l  l iber t ies  and the f ra i l  elderly. Society, 1978, - 5 
(1151, 34-42. 

Cohen examines statutes t h a t  confer special status on the elderly and 
give them certain benefits. Although the elderly are legally defined as 
adults, they often suffer loss of health, sensory acuity, reaction time, 
memory, and economic viability. Many elderly people are s t i l l  capable of  
making decisions b u t  need assistance i n  carrying them out .  
claim-based society, many elderly people may need such assistance t o  
benefit from public programs. The author  suggests t h a t  agency law and 
the least  restrictive alternative principle appear t o  offer means of  
helping the elderly obtain appropriate services. 
addresses the special problems a claim-based system presents f o r  nurs ing  
home residents. 

In a 

The author a1 so 
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Collins, M., & LaFrance, A.B., Improving protective services for  older 
Americans: 
the Human Services Develooment Institute. Center f o r  Research and 

Social worker role. A N ational Guide Series, prepared by 

Advanced Study, University o f  Southern Maine , 1982, 

T h i s  volume addresses the key decisions social workers must make i n  
casework situations and describes some of the dilemmas they confront. 
The authors suggest practical methods f o r  improving deci sion-making such 
a s  the development of case plans which include less restrictive 
a1 ternatives. Four plans are presented t h a t  encompass an incremental 
range of restrictiveness. 

Havemeyer, H. Adult  protective services: An overview. Conference 
Background Papers from A National Law and Social work Seminar, 
" Improvi ng Protecti ve Services for  01 der Americans'' , Uni versi ty of 
Southern Maine, 1982. 

T h i s  paper focuses on the complexity of protective services 
delivery. The author reviews the evaluative and decision-making 
processes workers have used t o  integrate theory and law i n  practice. 
According t o  Havemeyer, the least  restrictive a1 ternative doctrine 
tempers the s ta te 's  parens patriae authority t o  care for i ts  citizens and 
requires the state t o  use the least  drastic means available t o  achieve 
i t s  purpose. 
parens patriae, the 1 east res t r ic t i  ve a7 ternati ve , and guardianship 
i ssues. 

Sample cases are presented which  address police power, 

Hornby, H., Collins, M., & Segars, H. Improving protective services f o r  
01 der Americans : Program devel opment and admi n i  strati on. A N ati  onal 
'Guide Series, prepared by the Human Services Development Insti tute,  
Center for  Research and Advanced Study, University of Southern Maine, 
1982, 

T h i s  book1 e t  presents admi n i  s trators,  1 egi sl ators , and program 
developers w i t h  a framework for  developing o r  improving a protective 
services program. The authors' recommendations are based on an analysis 
of laws i n  eighteen states and a review o f  ethical , policy, 
administrative, and service delivery issues. This booklet identifies 
twelve substantive areas t h a t  states may wish t o  include i n  their  own 
s ta tutory provi  si ons. The authors d i  scuss statutory provis ions for 
consideration o f  less res t r ic t i  ve a1 ternati ves i n pl acement deci si ons and 
the use of the LRA doctrine by program developers i n  structuring proper 
responses t o  emergency situations. 



Horstman, P. M. Protective services f o r  the elderly: The limits of 
parens patriae. Missouri Law Review, 1975, - 40 ( 2 ) ,  215-278. 

In section A of the a r t ic le ,  entitled "The Least Restrictive 
dl ternati ve" , Homtman discusses state imposit ion of protective services 
a t  the expense of First Amendment r igh t s .  
use of protective services i s  legitimized as a means of preserving the 
health and l i f e  o f  elderly citizens. 
rationale allows the state t o  adop t  means more drastic t h a n  necessary t o  
protect the individual. Certain 1 andmark cases are revi eked i ncl udi ng 
Lake v. Cameron and Donaldson v ,  O'Connor. (See the reviews of these 
cases i n  the previous  chapter. 1 

The author suggests that  s ta te  

The author suggests that this 

Kapp, M.B.  Promoting the legal rights of older adults: Role of the 
primary care physician. The Journal of Legal Medicine, 1982, - 3 (31, 
367-41 2. 

T h i  s ar t ic le  investigates the current status of physician-attorney 
collaboration on behalf o f  older clients and analyzes legal issues of 
importance t o  older ind iv idua l s .  
alternative doctrine i n  placement decisions i s  advocated. Kapp maintains 
that primary care physicians are unaware o f ,  and unconcerned w i t h ,  
noninstitutional a1 ternati ves f o r  their  ol der patients and too readily 
recommend placement of older patients i n  nursing homes w i t h o u t  adequate 
expl oration. 

Use o f  the least  restrictive 

LaFrance, A.B. Improving protective services for older Americans: Legal - role. A Nat3onal Guide Series, prepared by the Human Services 
Development Insti tute, Center for Research and Advanced Study , 
Uni versi ty  of Southern Maine , 1982. 

T h i s  ar t ic le  explores the roles of attorneys, judges, and legal 
advocates i n  adul t protection. 
doctrine in terms o f  guardianship i n  i t s  various forms, conservatorship, 
vol untary and involuntary comi tment, protective orders , and power of 
attorney. The author  maintains that the least  restrictive placement for 
the cl ient  i s  the preferred alternative. 

LaFrance di  scusses appl icati  on o f  the LRA 

National Senior C i  t i t en ' s  Law Center. Protective services and 
guardianships: Legal services and the role o f  the advocate. Los 
Angeles, California, undated. 

This paper considers the involuntary aspects of protective services 
fo r  the elderly, focusing on guardianship, redress from guardianships 
(affirmative remedies 1 , constitutional chall enges t o  s ta te  guardianship 
laws, and the role of the public guardian.  
review of case law relevant t o  the LRA doctrine and discuss application 
o f  the doctrine by the courts i n  the development of guardianships and 
conservatorships as  less restrictive a1 ternatives t o  involuntary civil  
commi tment. 

The authors include a concise 
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Regan, 3. 3. Protecting the elderly: The new paternalism. The Hastings 
Law Journal, 1981, - 2, 1111-1132. 

T h i s  a r t ic le  examines the effect on the elderly o f  the expansion o f  
adult protective services legislation. The au thor  summarizes traditional 
methods of legal intervention (civil commitment and guardianship) and 
notes that inadequacies of these methods resulted i n  the evolution o f  the 
due process model of intervention that under1 ies many o f  the current 
adult protective services programs. The author  analyzes l e g i  s i  ation 
enacted i n  eleven states, revealing procedural shortcomings, vague and 
inappropriate standards for identifying who shall receive protective 
services, and a lack of accountability on the p a r t  of the public agencies 
t h a t  administer the Services. 
statutes t o  circumscribe the use of involuntary intervention i s 
preferable t o  eliminating adult protective services. 

He concludes that reforming existing 

Schmidt, W.,  Miller, K., Bell, W . ,  & New, B. Alternatives t o  public 
guardianship. State and Locai Government Review, 1982, - 14 (31, 
128-1 31 . 
When elderly and certain handicapped individuals who do not have 

family o r  friends t o  serve as guardians are adjudged legally incompetent, 
many state and local governmental agencies appoint pub1 i c  guardians. The 
author reports on the need f o r  public guardians i n  Florida,  a state which 
may represent America's demographic future. The authors explore 
a1 ternatives t o  public guardianship including benign neglect, informal 
guardianship, mental hospitalization, guardianship by banks and trust 
companies, and guardianship by nonprofit corporations. The author 
concludes that the existing alternatives t o  public guardianship i n  
Florida are n o t  meeting the needs o f  the people, and recommends that 
Florida develop a system of guardianship that includes less  restrictive 
a1 terna ti ves . 
Wink-Basing, C. Bui lding a community-based network for adult protective 

services. Conference Background Papers from A National Law and 
mark Seminar, "Improving Protective Services for Older 
Americans", University of Southern Maine, 1982. 

T h i s  ar t ic le  considers the benefits of establishing an Adult 
Protective Services (APS) network. The author  details  the Kalamatoo 
County APS Agency Network Model Plan and describes the Policies and 
Procedures Manual for the Mu1 tidiscipl inary Case Consul tation Team, 
Kal amazoo Adult Protective Services Consortium. The author  suggests t h a t  
one of the speci f ic  advantages o f  establ i shi ng a communi ty-based network 
i s t o  assist local social service staff i n  providing the least  
restrictive a1 ternative t o  hospital iza t ion  for clients. 
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MENTALLY RETARDED PERSONS 

Barshefsky, C. ,., & Liebenberg, R. Voluntarily confined mental 
retardates: The r i g h t  t o  treatment vs. the r i g h t  t o  protection from 
harm. Catholic University Law Review, 1974, - 23, (4) ,  787-805. 

The authors respond t o  the Willowbrook consent decree, which found a 
constitutional r i g h t  t o  protection from harm b u t  not t o  treatment, The 
authors argue t h a t  the1 1 east  restrictive a1 ternative doctrine provides 
the mentally retarded a constitutional r i g h t  t o  treatment. The authors 
base their argument on decisions concerning treatnent of the mentally i l l  
and maintain that the fundamental l iber t ies  a t  stake are the same for 
bo th  groups. The a r t ic le  proceeds t o  discuss the complex issues involved 
i n  enforcement of the r i g h t  t o  treatment. 

Kindred, M,, Cohen, J., Penrod, D., & Shaffer, T. The mentally retarded 
citizen and the law. 
York: Free Press, 1976. 

Ohio State University College of Law, New 

The authors discuss the legal rights of mentally retarded 
individuals. Among these rights are privacy rights such as the r i g h t  t o  
not be labelled as mentally retarded and the r i g h t  t o  not be subject t o  
nonconsensual medical procedures. The r i g h t  t o  due process dur ing  civi  1 
commitment proceedings and the r i g h t  t o  treatment i n  the least  
restrictive a1 ternative dur ing  institutional ization are a1 so discussed. 

Miller, S. R , ,  Miller, T. L., & Repp, A. C. A r e  profoundly and severely 
retarded peopl e given access t o  the 1 east  restrictive environment? 
An analysis of one s ta te ' s  compliance. Mental Retardation, 1978, - 16 

In order t o  test one s ta te ' s  adherence t o  court decisions and federal 
guide1 ines that have sought  t o  provide retarded persons access t o  the 
1 east restrictive treatment environment, the authors conducted a study of 
three mental health facil i t ies for  severely and profoundly handicapped 
persons. Results of the study indicate that a1 though placement staffings 
a r e  appropriately conducted, only a small percentage of students who 
could be placed in less restrictive environments are so placed. The 
researchers also found t h a t  parents abrogate their  r i g h t  t o  monitor their 
chi 1 drenl s services and placements, and t h a t  pub1 ic school s resi s t  
pl acement of the severely or profoundly retarded student. 

( 2 ) ,  123-126, 

ROOS, P.,  & McCann, B. M, Major trends i n  mental retardation. 
International Journal o f  Mental Heal t h ,  1977, - 6 (1 I ,  3-20. 

The authors suggest that because human beings value their superior 
intelligence so highly they tend t o  regard those lacking i n  intelligence 
as less  than human. 
persons and denied them f u l l  participation in society. 
speci f ies  the level s o f  retardation and briefly out1 ines the h i  story of 

T h i s  attitude has stigmatized mentally retarded 
The ar t ic le  
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the treatment of retarded individuals, Roos and McCann review current 
trends i n  philosophy, attitudes, and practices including the use o f  the 
developmental model of retardation, acceptance o f  the normal iza t ion  
principle, adoption of the goals o f  individualization and 
sel f -actual i zati on , and the growth of advocacy programs. 
a1 so discuss issues re1 ated t o  the least  restrictive a1 ternative. 

The authors 

OTHER APPLICATIONS 

Bastress, R. M. , Jr. The less restrictive a1 ternative i n  constitutional 
adjudication: An analysis, a justification, and some criteria. 
Vanderbilt Law Review, 1974, - 27 (51, 971-1041. 

The author examines relevant case law t o  determine how the LRA 
doctrine has been applied i n  several areas of constitutional law. He 
explores judicial scrutiny o f  1 egi sl a t i  ve a1 ternati ves and concl udes that 
such scrutiny i s  appropriate. The author's assessment of the scope of  
judicial review reveals that courts should develop cr i te r ia  and standards 
for principled application of the LRA doctrine. The suggested focus i s  
upon the extent t o  which the courts should pursue alternatives, defer t o  
legislative intent, o r  rely on their own assessments. 

Less drastic means and the First Amendment. The Yale Law Journal, 
1969, - 78 (31 ,  464-474. 

This ar t ic le  studies the United States Supreme Court's use o f  the 
phrase "less drastic means" or similar phrases i n  decisions involving 
First Amendment issues. The ar t ic le  discusses the role of  the "less _ _  
drastic means" concept i n  First Amendment juri sprudence and describes the 
complex investigation necessary t o  employ this concept. 

Rubin,  S. Probation or prison: Applying the principle o f  the least  
restrictive a1 ternative. Crime and Delinquency, 1975, 21 (41, - 
331 -336. 

A1 though the least  restrictive a1 ternative doctrine has been 
recognized as a way of remedying u n j u s t  and inconsistent prison 
sentences, most t r ia l  and appellate courts  have failed t o  use i t ,  Rubin 
supports his pos i t ion  that the courts should implement the doctrine by 
contrasting cases t h a t  apply less restrictive a1 ternatives w i t h  others 
that do not. The author suggests t h a t  efforts t o  rationalize sentencing 
need legislative support, He presents and endorses the sentencing 
cr i ter ia  devel oped by the National Advisory Commission on Criminal 
Justice Standards and Goal s ,  which emphasize 1 ess restrictive 
a1 ternati ves t o  incarceration. 
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Struve, G. M. The less-restrictive-a1 ternative principle and economic 
due process. Harvard Law Review, - 1967, - 80, 1463-1488. 

According t o  Struve, legal commentary on economic due process has 
often confused the 1 ess restrictive a1 ternati ve principle w i t h  other 
tes ts  used t o  determine the validity of economic regulations. 
analyzes the components o f  the principle and demonstrates i t s  continued 
inftluence i n  state, and federal jurisdictions. Stmve advocates that the 
Supreme Court  return t o  i t s  use o f  the LRA principle as  an independent 
ground for  invalidating over broad regulations. 

The author 

Wormuth, F. D. 8 Mirk in ,  H. G. The doctrine of the reasonable 
alternative. Utah Law Review, 1964, - 9 ( 2 ) ,  254-307. 

The authors examine the doctrine of the "reasonable a1 ternative" 
w h i c h  attempts t o  balance the s ta te ' s  need t o  regulate certain aspects of 
society w i t h  the individual I s  constitutional guarantees such as freedom 
of speech, freedom from restraint ,  and freedom of religion. Courts have 

ues o f  an employed this doctrine t o  resolve conflicts between the va 
ordered society and individual liberty. The a r t ic le  conta 
comprehensive collection and analysis of the Supreme Court 
of th is  constitutional principle. 

ns a 
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T h e  O c c a s i o n a l  P a p e r s  S e r i e s  

PERSPECTIVES IN MENTAL DISABILITY AND THE LAN 

Forensic Mental Health Screening and Evaluation o f  Client-Offenders: 
Overview. 
overview of the practice of forensic mental health screeninq and 

An 
By Ingo Keilitr,  W. Lawrence kitch, and Thomas 13. Marveli. An  

evaluation, including an operational definition and a survey of purposes, 
poin ts  of application, and resource allocation for forensic mental health 
evaluation i n  the criminal justice system. 119 pages, including two 
appendixes: an annotated bib1 iography and a state-by-state directory of 
forensic mental health programs i n  courts,  j a i l s ,  detention centers, 
state hospitals, correctional faci l i t ies ,  and community faci l i t ies .  
Order No. OPS-001, $7.14. 

Forensic Mental Health Screening and Evaluation i n  Court Clinics. 
l n g o  Keilitz and W. Lawrence Fitch. Five  cl inics attached t o  courts for  
forensic mental heal t h  screening and eval uation are described i n  detai 1 
using a uniform format. 
Hartford (Connecticut), Cambridge (Massachusetts 1 , and Tucson (Arizona). 
164 pages, including 35 pages of sample forms used i n  referrals, 
evaluations, and reports. 

By 

The clinics are i n  Baltimore, New York City,  

Order No. OPS-002, $9.84. 

Forensic Mental Health Screening and Evaluation i n  Jails .  By Joel 
Zimmerman, Ingo Keilitz, W. Lawrence kitch, Thomas B. Marvell, and Mary 
Elizabeth Holmstrup. General types of arrangements between j a i l  and 
mental health systems are described, and four local programs are 
described i n  detail : Cook County (Chicago 1 Correctional Complex, 
Diagnostic Services of  the Nashville (Tennessee) Sheriff 's Office, Pierce 
County (Washington) Jail Social Services and Central Intake U n i t ,  and the 
Wyandotte County (Kansas) Pretrial Services Project. 95 pages, including 
19  pages of sample forms. Order No. OPS-003, $5.70. 

Forensic Mental Heal t h  Screening and Eva1 uation i n  Community and Regional 
Forensic Mental Health Centers. By Ingo Keilitz, W. Lawrence Fitch, 
Thomas B. Marvell , and Mary trizabeth Holmstrup. Forensic mental health 
examinations performed in communi ty-based mental health centers are 
explored in six such centers: 
California;  Bowling Green, Kentucky; S t .  Louis, Missouri; Bartow, 
Florida; and Newport News, Virg in ia .  222 pages, including 70 pages of 
sample forms. Order No. OPS-004, $13.32. 

Dayton, Ohio;  San Mateo County, 

Screening and Evaluation i n  Centralized Forensic Mental Health 
Facilities. 
keil itz. A federal i n s t i t u t i o n  and two state institutions t h a t  perform 
forensic psychiatric services are detailed including profiles o f  the 
Biggs U n i t  of the Fulton State Hospital (Missouri); the Pretrial Branch, 

By Mary klizabeth Holmstrup, W. Lawrence t-itch, and Ingo 



Division o f  Forensic Program, St.  Elizabeths Hospital (Washington, D.C. 1; 
and the Center f o r  Forensic Psychiatry (Ann Arbor, Michi an). 108 pages, 
including 29 pages o f  sample forms. Order No. OPS-005, 3 6.48. 

Forensic Mental Health Screening and Evaluation i n  Community 
Corrections. By Thomas B. Marvel1 , W. Lawrence Fi tch,  and Ingo Kei l i tz .  
tfforts t o  d ive r t  offenders from prison o r  j a i l  sentences or t o  
f a c i l i t a t e  their successful re integrat ion in to  the community a r e  
re f lec ted  i n  local programs of probation, ha1 fway houses, counsel i n g ,  
r e s t i t u t i o n ,  and the like, Two such programs--the Larimer County 
(Colorado) Community Corrections and the Island County (Washington) 
D i s t r i c t  Court Probation Department--are described, 
14 pages o f  sample forms. Order No. OPS-006, $3.60. 

60 pages, including 

Least Res t r ic t ive  Alternatives i n  Involuntary C i v i l  Commitment: A 
Summary of S ta tu t e s  i n  Seven Sta tes ,  Case Law Review, and an Annotated 
Bibliogra hy. By Bradley D. McGraw, Richard Van Duizend, Ingo Kei l i tz ,  4 aina a r t  ing-Capowich, and Associates. Provisions f o r  the application 
of the l e a s t  r e s t r i c t i v e  a1 te rna t ive  (LRA)  doctr ine i n  the mental health 
1 aws of Arizona, Cal i fornia ,  I1 1 i noi s , M i  ssouri , New York , V i  rgi nia , and 
Wisconsin a r e  analyzed. S ta te  and federal court  r u l i n g s  and relevant 
l i t e r a t u r e  a r e  reviewed. 
provisions i n  the mental health laws o f  the  seven s t a t e s  studied. Order 

108 pages, including a c h a r t  comparing LRA 

NO. OPS-007, $6.84. 

Rational Center for S ta te  Courts 
Pub1 ica t ions  Department 

300 Newport Avenue 
Williamsburg, Virginia 23185 

(804) 253-2000 
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