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ABSTRACT 

AN EVALUATION OF MENTAL HEALTH EXPERT ASSISTANCE 
PROVIDED TO INDIGENT CRIMINAL DEFENDANTS: 

ORGANIZATION , ADMINISTRATION AND FISCAL MANAGEMENT 

The Unlted State Supreme Court 's decision i n  Ake v. Oklahoma, 470 
U.S. 68 (1985) expanded the r i g h t s  o f  indigent criminal defendants t o  
include access to mental health expert assistance if insani ty  i s  l i ke l y  
to be a s ign i f icant  i ssue a t  t r i a l .  The court  ru led tha t  i n  such cases 
"the State must, a t  a minimum, assure the defendant access to a competent 
psych ia t r i s t  who w i l l  conduct an appropriate examination and ass is t  i n  
the evaluation, preparation, and presentation o f  the defense." The Court 
d i d  not specify how t h i s  assistance should be provided: i t  l e f t  the 
t rans la t ion  o f  the const i tu t lonal  r i g h t  i n t o  speci f ic  programs and 
procedures t o  the d iscret ion o f  the ind iv idual  states. I n  December 1988, 
the National Center f o r  State Courts, through i t s  I n s t i t u t e  on Mental 
D i s a b i l l t y  and the Law, completed a 25-month research effort to document 
how mental heal th expert assistance i s  provlded t o  indigent cr iminal  
defendants pursuing an insani ty  defense. The project, funded by the 
National I n s t i t u t e  of Justice, included r e v l e w s  of statutes and case law 
relevant to  the declsion, a national survey o f  j u r l s d i c t i o n a l  
practices, and two rounds o f  in-depth f i e l d  research i n :  Baltimore, 
Det ro i t ,  and Phoenix. Contrary to the l e g i s l a t i v e  and j u d i c t a l  
provisions for mental heal th expert assistance f o r  indigent cr iminal  
defendants (which t y p i c a l l y  draw d i s t i n c t i o n s  between purely 
defense-related and court-ordered mental heal th expert ass1 stance to he1 p 
the cour t  I n  i t s  adjudicatory duties), the overa l l  resu l ts  o f  the survey 
and f i e l d  research suggest that  various organizational, economic, and 
other contlngenctes not necessarily re la ted  to w r t  t t en  ru les  and p o l i c i e s  
tend to determine how mental health expert assistance i s  actual l y  
provided. These r e s u l t s  were considered i n  l l g h t  of professional 
standards i n  order to develop a set o f  proposit ions f o r  implementing the - Ake decislon. Although there are differences across j u r i s d i c t i o n s  i n  how 
the provis ion of  mental health expert assistance i s  organized, cer ta in  
elements of  the process were found to  be c m n  t o  a l l  j u r i s d i c t l o n s :  
(a) requests for mental health expert ass1 stance, (b) se lect ion and 
employment o f  mental heal th  experts, tc )  evaluatton of defendants, (d) 
preparation and d i s t r i b u t i o n  o f  evaluation reports, and (e) review o f  the 
process. These elements served as the framework for developing the 
propos i t i ono . 
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I e INTRODUCTION 
We recognized long ago that mere access to 
the courthouse doors does not by Itself 
Insure a proper functioning of the adversary 
process, and that a criminal trial is 
fundamental ly unfair i f  the state proceeds 
agalnst an Indigent defendant without making 
certain that he has access to the raw 
materials integral to the building of an 
effective defense. ' P  

Mental health professionals, psychiatrists and psychologists--and to 

a lesser extent, social workers, psychiatric nurses, and other mental 

health workers--have become increasingly involved in preparing, 

evaluating, and presenting evidence in criminal cases. The presence of 

psychologl sts , psychiatrists, and other mental health experts, once a 

rarity in the Nation's courtrooms, i s  today a quotidian occurrence in 

criminal proceedings. ' Mental expert assistance i s  authorized by most 

states' statutes or case lau.' It i s  regularly sought by criminal 

courts to assist in adjudication and disposition of cases Involving 

mental aberration. Mental health experts are sought by defense attorneys 

to assist in defending, and by prosecutors to assist in prosecuting, 

criminal defendants who make claims of mental disorder. 

v .  Oklahoma,' the United States Supreme Court ruled that due process 

required the state to make psychiatric expert assistance available to 

Indigent criminal defendants when insanity is likely to be a serious 

consideration at trial. The Court left to the states the critical 

decisions o f  how to implement this right. 

preclude Implementation by the states that seriously impairs access to 

that assistance or provides assistance that is inadequate In Its scope or 

qual i ty. 

In 1985, in .m 

In so doing, the court did not 
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The a l l i a n c e  between the cr iminal  j u s t i c e  system and the mentall 

heal th  system i s  not  an easy one. 

assistance to ind igent  cr iminal  defendants remains uncertain i n  ms;t 

par ts  of the country. While a plethora o f  wr i t i ngs  re la ted  t o  content, 

re1 evance, and the accuracy of mental heal th assessment, d i  agnos i s , and 

testimony i n  cr iminal  cases has appeared i n  recent years,' p r a c t i c a l  

matters cruc ia l  to  the s t ructure,  organization, and admin is t ra t ion o f  

mental heal th expert assistance, especia l ly  those of resource a l l oca t l on  

and costs, have not  received the a t ten t i on  they deserve.6 Concurrent 

w i th  a growing recogni t ion t h a t  a greater number of legal  questions 

contain p roh ib i t i ve  mental heal th  issues, i s  the d i f f i c u l t y  experienced 

by cour ts '  i n  u t i  l i z l n g  mental heal th  expert  assistance e f f e c t i v e l y  and 

e f f i c l e n t l y . '  Uncertainty i n  the prov is ion o f  mental heal th expert  

assistance to ind igent  c r im ina l  defendants i s  due i n  p a r t  t o  unset t led 

issues and c o n f l i c t i n g  in te rpre ta t ions  regarding the purposes o f  th(at 

The de l i very  of mental hea l th  expert 

assistance. I s  the assistance, as ind icated by &, t o  " a s s i s t  I n  the 

evaluation, preparation, and presentation o f  the defense," or i s  i t  meant 

p r i m a r i l y  to a i d  the cour t  i n  i t s  ad jud icat ion and d ispos i t ion  of cases 

invo lv ing  claims o f  mental d isorder? I f  i t  i s  conceived as an a l d  'In 

adjudicat ion and d ispos i t ion ,  the tlming, con f ident ia l i t y ,  nature arid 

scope of the mental hea l th  expert assistance may d i f f e r  dramat ica l ly  from 

what i t  might be i f  i t  i s  conceived p r imar i l y  as pa r t  of the "raw 

mater ia ls  in tegra l  for the bu i l d ing  of  an e f f e c t i v e  defense."" 

Vlewlng i t  as serving both purposes may compound the uncertainty.  

Other factors  t h a t  con t r ibu te  to  the uncer ta in ty  of the prov is ion  of 

mental heal th expert assistance include s t ruc tu ra l  defects i n  the 
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organizational system responsible for administering the del ivery  of  

mental heal th expert ass1 stance; fragmentation o f  the forensic mental 

heal th f a c i l i t i e s  t h a t  serve the j u d i c i a l  system; a r e l a t i v e  lack o f  

a t ten t ion  to cases Involv ing mental disorder by cour t  managers tha t  has 

kept such cases ou t  of the "mainstream" of  j u d i c i a l  administrat ion; a 

lack o f  standards for assessing the adequacy and q u a l i t y  o f  mental heal th 

expert assistance; and the inevl tab le d i f f i c u l  t i e s  of implementation, 

i . e . ,  of t rans la t ing  legal concepts i n t o  equitable, ef fect ive,  and 

e f f l c i e n t  programs and practlces t h a t  have a meaningful, isomorphic 

re la t ionship to  those concepts and t h a t  have a f l d e l i t y  to the pr inc ip les  

inherent i n  those concepts. Each of these factors contr ibute t o  the 

uncertainty i n  the del ivery  of mental heal th expert assistance by 

impeding indigent defendants' access to tha t  assistance, and by 1 i m i  t i n g  

i t s  u t i l i t y  once provided. 

This A r t i c l e  explores the uncertaint ies i n  the provis ion of mental 

health expert assistance to indigent cr iminal defendants and proposes 

improvements i n  the structure, organization, and administrat ion o f  mental 

health expert assistance provided to criminal defendants. The f i r s t  

section a f t e r  t h i s  Introduct ion summarizes s tate statutes governing the 

provision o f  mental heal th expert assistance. I t h igh l igh ts  the problem 

o f  unclear purposes o f  mental heal th expert assistance by describing 

provisions as e i t h e r  re la ted to defense services or mental heal th 

examinations ordered by a court as an a i d  to adjudicat ion or disposi t ion 

o f  cases invo lv ing claims of mental disorder. Section I11 traces the 

j u d i c i a l  development of  mental heal th expert assistance i n  criminal 

proceedings. I t  emphasizes cruc ia l  i s s u e s  regarding the del ivery  o f  

mental health expert 
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assistance l e f t  unresolved by &, and analyzes selected j u d i c i a l  rut1 Ings 

since & that  have grappled wi th  those issues. Section I V  describes and 

evaluates the structure,  organization, and administrat ion o f  mental 

heal th  expert assistance provided to  ind igent  cr iminal defendants Irri 

three jur isdict ions--8al  timore, Det ro i t ,  and Phoenix--studied by the! 

National Center for  State Courts.’ I t  focuses on the various factors  

t h a t  contr ibute to  the uncertaint ies i n  the del lvery  of  mental heal th 

expert assistance and suggests a number o f  remedies. The impl icat ions o f  

these and other remedies for improved s t ructure,  organization, and 

administrat ion of mental heal th expert assistance, as wel l  as for  fuiture 

research, are discussed i n  Section V. Par t  I concludes w i th  a c a l l  for  

more a t ten t ion  to be paid t o  the adequacy and q u a l l t y  of  expert services 

provided t o  the j u s t i c e  system as well  as the t rans lat ton of concepts 

in to  pract ice,  what Alexander Hamilton c a l l e d  the “ordinary 

admi n i  s t ra t ion”  of c r i  m i  nal j u s t i  ce . 
Although there are differences across j u r i s d i c t i o n s  i n  how the 

prov is ion o f  mental heal th  expert assistance i s  organized, c e r t a i n  

elements of  the process were found to  be common i n  a l l  j u r i s d i c t i o n s :  

(a) requests for mental heal th expert assistance, (b) select ion and 

employment of mental heal th  experts, t c )  evaluat ion o f  defendants, (d) 

preparation and d i s t r i b u t i o n  of evaluat ion reports,  and (e) review o f  the 

process I t s e l f .  These elements served as the framework f o r  developing a 

set  of  proposit ions for implementing the Ake decision. 

proposit ions are presented i n  Par t  11. 

These 
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11. STATE STATUTORY PROVISIONS 

A. LEGISLATIVE PURPOSES 

State s tatutory  provisions for mental health expert assistance to 

cr iminal  defendants seem based, expressly or i m p l i c i t l y ,  on two 

purposes: ( 1 )  to provide a broad plan of  criminal defense including 

mental heal th expertise avai lable to defendants f i n a n c i a l l y  unable to 

obta in  such services; and (2)  to  g ive assistance to t r i a l  courts i n  

adjudicat ion and disposi t ion o f  cases i n  which questions o f  mental 

aberrat ion arise. I n  some states, the d i s t i n c t i o n  between provisions 

intended to serve the defense and provisions pr imar i l y  Intended to ass is t  

the t r i a l  cour t  i n  the adjudicat ion and disposi t ion o f  cases involv ing 

claims o f  mental aberrat ion i s  d i s t i n c t ;  i n  others, i t  Is not. 

Alaska laws d is t inguish defense-related expert assistance from tha t  

presumably meant t o  a id  the court.  The Alaska s tatute provides that  an 

Indigent cr iminal  defendant i s  e n t i t l e d  t o  be provided w i t h  the 

"necessary services and f a c i l  i t i e s  of representation, Including 

invest igat ion and other preparations.'" Presumably intended pr imar i l y  

to a i d  the t r i a l  court, the Alaska Code o f  Criminal Procedure provi.des 

tha t  i f  a cr iminal  defendant has n o t i f f e d  the court  with an i n t e n t  to 

rely on an insan i ty  defense, or there i s  reason t o  doubt the defendants 

competency to  proceed, the court  "shal l  appoint a t  leas t  two q u a l i f i e d  

psychiat r is ts  or two forensic psychologists.. . t o  examine and repor t  on 

the mental condi t i o n  of the defendant. 'I ' 
New York laws s i m i l a r l y  make a c lear  d l s t i n c t i o n  between 

defense-related and court-related mental heal th expert assistance. 

5 



A r t i c l e  18-8, Section 722-c of the County Law" authorizes e x p e r t  

services as p a r t  of a broad plan for cr iminal  defense services avai 

to defendants f i n a n c i a l l y  unable t o  ob ta in  pr ivate counci l .  Unl ike 

statutes i n  some states tha t  provide expressly for the assistance o 

mental heal th experts for persons accused o f  c r ime,  the New York 

provldes general ly for  compensation i n  the amount of $300 fo r  

able 

the 

1 aw 

" invest igat ive,  expert or other services" other than counsel tha t  are 

found t o  be "necessary" by a court  i n  an ex parte proceeding. 

Section 330.20 of the New York Criminal Procedure Law governs thie 

s i t u a t i o n  where a defendant pleads o r  sustains a verd ic t  o f  not  

responsible by reason o f  mental disease or defect. "Upon en t ry  o f  ai 

v e r d i c t  of not  responsible by reason of mental disease or defect ,  or upon 

the acceptance of a plea o f  not  responsible by reason o f  mental disease 

or defect, the cour t  must immediately issue an examination order." '  

The Comnissioner o f  Mental Health or the State Comnission o f  Mental 

Retardation and Developmental Disabi 11 t y  must designate two qual i f i e d  

psychiat r is ts ,  o r  one q u a l i f i e d  p s y c h i a t r i s t  and one l icensed 

psychologist, to conduct the examination. I '  Before accepting a pleai of 

not  responslble by reason of mental disease or defect, the cour t  must 

f i r s t  determine t h a t  there i s  a fac tua l  basis f o r  such a plea. I s  

order t o  determine whether the defendant (a) understands the proceedings, 

(b) has s u f f i c i e n t  capacity to  a s s i s t  i n  the defense and (c)  understands 

the consequences of the plea o f  not responsible by reason of mental 

disease or defect, the court  %tay make such inqui ry  as i t  deems necessary 

or appropriate for the purpose of  making the determinations 

required."16 

I n  
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I t  i s  not l i k e l y  tha t  & w i l l  l e a d  t o  an overextension of requests f o r  

mental expert services tha t  I s  envisioned by some.8’ 

f a c t  t h a t  the insani ty  plea i s  r a r e l y  used i n  New York,” and because 

1 i beral  s ta tutory  provisions for pre-pleading mental hea l th  examinations 

authorlzed as p a r t  o f  the insan i ty  p lea process or determinations of 

competency to stand t r i a l ”  g ive indigent cr iminal  defendants i n  New York 

ample opportuni ty t o  explore the v l a b l l i  t y  of an i nsan i t y  defense w l  thout 

invoklng the en t i  tlements o f  4 and w i  thout requesting state-suppl ied  

mental heal th expert assistance under A r t i c l e  18-6, Section 722-c of the 

County law,” 

representing defendants wi th suspected mental disorders almost never seek 

independent mental health expert services u n t i l  a f t e r  the Issue of 

competency t o  stand t r i a l  has been raised. Resolution of the issue may take 

as long as t h i r t y  days or more,’* during which time the defendant may be 

hospi ta l ized pending mental heal th  examination.” I f  the defendant i s  

determined to be u n f i t  t o  proceed, he or she may be hosp i ta l i zed  for up t o  

n inety  days i f  charged w i th  a misdemeanor and up to one year i f  charged w i th  

a felony. 

examination may hold s t ra teg ic  advantages for the defense who may use the 

time and the informatlon gained from the examination not  for determining the 

defendant’s mental f i tness to proceed t o  t r i a l  but  for assessing the 

v i a b i l i t y  of an insan i ty  defense or for  avoiding the r i s k  and r i go rs  o f  an 

insan l ty  plea altogether. Defendants who a re  found competent t o  proceed to 

t r i a l  may, i f  re l iance on an i nsan i t y  defense i s  considered a v iab le opt ion,  

seek independent mental heal th expert  assi stance to evaluate, prepare, and 

present a defense based on mental disorder as envisioned by *.’‘ 

This i s  due to the 

As  a p rac t ica l  matter, attorneys I n  the Second Department 

8 4  I n  New York, as elsewhere,” requesting a competency 
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The Flor ida l a w s  make, perhaps, the c leares t  d i s t i n c t i o n  between 

expert services meant to a i d  the defense and those meant t o  ass is t  t h e  

court or the state i n  i t s  prosecution o f  a cr iminal  defendant who raises 

c l a i m s  o f  mental d isorder.  The F lor ida Rules of Criminal Procedure 

provide t h a t  If the at torney for an indigent cr iminal  defendant has 

reason to  bel ieve tha t  h i s  or her c l i e n t  may have been insane a t  t h e  time 

of the offense, the at torney may so inform the cour t  and request t h a t  I t  

appoint one expert to examine the defendant i n  order to ass is t  the 

at torney i n  the preparation o f  a defense." I f  the defendant gives 

not ice o f  i n ten t  to r e l y  on the defense of insan i ty ,  the court  may, on 

i t s  own motion, or upon the motion of one o f  the par t les,  order the 

defendant be examined by no fewer  than two and by no more than three 

"dis interested, qua l i f ied  experts" regarding the defendants sani ty  or 

i nsan i ty  a t  the time o f  the commission o f  the al leged offense. ' '  The 

heal th  experts by the cour t  does not  preclude the 

c a l l i n g  addi t ional  expert  witnesses to  t e s t i f y  a 

appointment o f  mental 

state or defense from 

t r i a l .  ' 
I n  some s t a t e s ,  1 ke V i rg in ia ,  the d i s t i n c t i o n  between mental heal th  

experts services rendered on behalf o f  the defense and those rendered t o  

a i d  the cour t  i s  l e s s  c lear .  Unlike the laws o f  Alaska, New York, and 

Flor ida,  which draw a d i s t i n c t i o n  between necessary services o f  proper 

legal  representation and court-ordered mental heal th  examinations and 

repor t s ,  the V i rg in ia  laws contrast assistance provided to the defense 

w i th  t h a t  provided to the state,  not  the t r i a l  court .  

Before Ju ly  1, 1986, V i r g i n i a  had no express s ta tu to ry  prov is ion for 

expert mental heal th assistance given a t  pub l i c  expense to ind igent  

cr iminal  defendants who ra ised the issue o f  insan i ty .  On tha t  date, new 

8 
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C.. laws took effect designed t o  implement the United States Supreme Courts 

decis ion I n  &.*' According to  one comnentator, the object ives o f  the 

new law were: (a) to provide for free mental heal th expert assistance a t  

sentencing i n  c a p i t a l  cases; (b) to provlde an indigent cr iminal  

defendants access to "consul t a t i v e "  as we1 1 as "evaluative" expert 

assistance; (c) t o  encourage the Independence of mental heal th  experts: 

(d) t o  "recognize" the qual i f icat ions o f  psychologists to provide mental 

heal th  expert ass1 stance; and, (e) to a1 low for reasonable compensation 

for court-appointed experts." Any person i n  V i r g i n i a  charged with a 

crime who plans t o  i'ntroduce evidence o f  insani ty  i n  cr iminal  proceedings 

must give notice o f  such intent i n  w r i t i n g  to the states at torney a t  

leas t  21 days p r i o r  to the t r i a l . "  If the state seeks an evaluation 

of  the defendant's mental s ta te  a t  the t i m e  of the offense, the court  

shal l  order such an evaluation to be performed by one or more mental 

heal th professionals. 

defendants sanity a t  any t i m e  a f t e r  the attorney for  the defendant has 

The cour t  must g& order an evaluation o f  the 

presented evidence tha t  the defendants sani ty w i l l  be a s i g n i f i c a n t  

fac to r  i n  h i s  o r  her defense and tha t  the defendant i s  f i n a n c i a l l y  unable 

to pay for  mental heal th expert a s ~ i s t a n c e . ' ~  Where appropriate, the 

provis ions o f  mental heal th expert assistance i s  not  l i m i t e d  t o  an 

examination of the defendants sani ty a t  the time o f  the offense but may 

include the "development o f  an insani ty  d e f e n ~ e . " ~ '  

Though these d is t inc t ions  i n  l e g i s l a t i v e  purposes may not be c l e a r l y  

drawn i n  state statutes, the in te rpre ta t ion  of  those purposes i s  l i k e l y  

to have s ign i f icant  bearing on the structure, organization, and 

admini s t r a t l o n  o f  mental heal th  expert assistance provided t o  cr iminal  

defendants. 

9 



6 .  LEGISLATIVE RESPONSES TO AKE 

The Supreme Court i n  enumerated statutes and case law from 41 

states tha t  provided some measure o f  psych ia t r i c  assistance to  indigent 

cr iminal  defendants.' I t  i s  questionable as to  whether the resources 

provided f o r  psych ia t r i c  assistance i n  many states comply w i th  the broad 

mandates of  & . 2 6  

movement I n  the states toward rev is ing s tatutes prov id ing mental heail t h  

expert assistance, a t  l eas t  two states have revised t h e i r  laws i n  order 

to  implement the Supreme Court's holdings i n  Q. 

While a review o f  s ta te  statutes reveals no major 

Before &, V i r g i n i a  Code contained no express s ta tu te  for the 

prov is ion o f  mental heal th  expert ass1 stance for ind igent  cr iminal  

defendants. Soon a f t e r  the issuance o f  t h a t  r u l i n g  by the Supreme Court, 

the V i rg in ia  Department o f  Mental Health and Mental Retardation 

established a task fo rce  to study the l e g i s l a t i v e  and p o l l c y  imp1 

of  &. The task force 's  proposed changes i n  forensic mental hea 

evaluation which served as the basis for new law adopted by the V 

General Assembly I n  1986. 

cal t i on s 

t hl 

rg i i  n i  a 

As amended, V i r g i n i a  law now provides t h a t  mental hea l th  assistamce 

i s  avai lab le for defendants unable to  pay for  expert assistance. To 

q u a l i f y  for assistance, the cour t  must be convinced t h a t  there i s  

probable cause t h a t  the defendant's san i t y  w i l l  be a s i g n i f i c a n t  f ac to r  

a t  t r i a l .  Following the holdlng i n  $g t h a t  an Ind igent  defendant hias 

the r i g h t  to a mental hea l th  expert to  a s s i s t  i n  the "evaluation, 

development, and presentat ion o f  the defense," the amended law provides 

for f ree  mental hea l th  assistance f o r  the "development o f  an i nsan i t y  

defense. 8 ' z 7  

10 



The Virginia Code was also revised to make explicit provision for 

free mental health expert assistance at the sentencing stage. 

motion of the attorney for an indigent defendant charged with, or 

convicted of, capital murder, the court "shall appoint one or more 

qualified mental health experts to evaluate the defendant and to assist 

the defense in the preparation and presentation of information concerning 

the defendant's history, character, or mental condi tion."*" 

Upon 

The new law also provides for mental health expert assistance for the 

prosecutfon after the attorney for the defendant has given notice of 

intention to present testimony by a mental health expert. 

requests an evaluation concerning the "existence or absence of mi tigating 

clrcumstances relating to the defendant's mental condition," the court 

must order a defendant to submit to such an evaluation and advice the 

defendant that refusal to cooperate could result in the exclusion of 

evidence by the defense's mental health expert. 

If the State 

Following m, Oklahoma also revised i t s  Code in order to comply with 

the Supreme Court's ruling. Oklahoma law now provides that a defendant 

who intends to raise an insanity defense shall file an application with 

the court at least 20 days before trial." 

If the court finds that the defendant's sanity at the time o f  the 

offense i s  to be a significant factor at trial and that the defendant i s  

indlgent, the court shall provide the defendant with access to a 

psychiatrist by authorizing counsel to obtain the services of a 

psychiatrist to conduct an appropriate examination and assist in 

evaluation, preparation and presentation of  the defense. '' 

1 1  



C. CURRENT STATE STATUTES 

Table 1 categorizes the provis ions for mental heal th  expert 

assistance i n  the statutes of the f i f t y  states and the D i s t r i c t  o f  

Columbia. 

provlsions for mental heal th expert assistance. While a l l  states make a t  

leas t  some provis ion for  mental heal th  expert assistance provided to 

indigent cr iminal  defendants, the express or i m p l i c i t  purposes o f  the 

provlsions and t h e i r  spec l f lc i  t y  vary considerably. 

' 

I t  reveals s i m i l a r i t i e s  as w e l l  as differences among the 

A t o t a l  of 28 states have provis ions s p e c i f i c a l l y  i d e n t i f y i n g  mental 

heal th professionals as p a r t  o f  the necessary defense services for  

indigent persons accused of cr iminal  offenses. A number of  these states 

r e s t r i c t  such mental heal th expert assistance to c a p i t a l  cases or, i n  

Cal i fornia,  cases invo lv ing defendants charged w i  t h  second degree murder 

who have served a p r i o r  term for murder i n  the f i r s t  or second degree. 

Nineteen states have non-specific provis ions for defense services t h a t  

apply, or could be in terpreted as applying to mental heal th  expert 

assistance. The Hawaii statute,  for example, provides fo r  " invest igatory  

expert or other services" made avai lab le to cr iminal  defendants who are 

unable to pay for such services. S imi la r ly ,  the Idaho s t a t u t e  provides 

t h a t  an "attorney, services, and f a c i l i t i e s  and the cour t  costs sha l l  be 

provided a t  pub l i c  expense to  the extent tha t  the person i s  . . . unable 

to  provide for t h e i r  payment." As noted i n  Table 1, some states have 

both spec i f i c  and non-specific provis ions f o r  mental heal th  expert 

assistance as p a r t  of the defense package of  services made ava i lab le  t o  

indigent defendants. Some provis ions make mention o f  s t r u c t u r a l  features 

of mental heal th expert assistance t h a t  i s  par t  o f  

12 
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' ' .  
the s ta te 's  indigent defense servlce. Alabama, Colorado, and Delaware, 

for  example, place a t  least  p a r t i a l  respons ib i l i t y  for  mental heal th  

expert assistance provided to indigent cr iminal defendants wi th  the 

states pub1 i c  defender system. 

I n  add i t ion  to assistance provided as par t  of the package o f  ind igent  

defense services, most states provide f o r  court-ordered mental heal th  

examinations i f  the court has reason to doubt a defendant's mental 

competence to proceed or a f t e r  the defendant's not ice of  in ten t ion  to  use 

the insan i ty  defense. The Hawaii s ta tute i s  typ ica l .  I t  provides t h a t  

the t r i a l  cour t  shal l  appoint three q u a l i f i e d  examiners ( a t  leas t  one 

psych ia t r i s t  and one c e r t i f i e d  c l  i n i c a l  psychologist) t o  evaluate and 

report  upon the mental and physical condit ion o f  the defendant whenever 

the defendant has f l  

. . . mental disease 

f i tness  to proceed." 

to r e l y  on the insan 

ed a not lce  of " Intent ion to  r e l y  on the defense o f  

disorder,. . . or there i s  reason to  doubt h i s  

Even i n  the absence of  a formal not ice o f  i n t e n t i o n  

t y  defense or a motion for an examination of the 

defendants competency to stand t r l a l ,  a Hawaji t r i a l  court  may s t i l l  

appoint three mental heal th experts to  examine the defendant i f  i t  

determines tha t  there i s  suf f ic ient  "reason t o  believe'' t h a t  the mental 

health of  the defendant w i l l  become an issue i n  the case. 

I f  one assumes tha t  court-ordered mental heal th examinations o f  a 

defendant are intended so le ly  to ass is t  the court  i n  i t s  ad jud icat ion and 

d isposi t ion of the case, i t  c e r t a i n l y  makes l i t t l e  sense for the cour t  to  

seek mental heal th expert assistance u n t i l  the par t ies  have raised the 

issue of mental health orr  a l te rna t ive ly ,  the cour t  sua sponte takes 

notice of  the defendants mental aberrat ion and doubts the defendants 

17 



I '  ' b98 

competence t o  proceed. On the other hand, i f  court-ordered mental heal th 

examinations are construed as serving not on ly  the needs of the court ,  

but  a lso the needs o f  the at torney to explore defense s t ra teg ies 

i nvo l r l ng  claims o f  mental disorder, the requirement of a formal not lce 

o f  i n ten t  to rely upon an Insan i ty  defense l i m i t s  the u t i l i t y  o f  the 

provisions. That Is, defense counsel would be required t o  "show the 

card" of t h e i r  insan i ty  defense before he or she would ga in access to 

court-ordered mental hea l th  assistance a t  pub1 i c  expense. Again, the 

l i m i t a t i o n  makes sense If the court-ordered mental heal th  assistance i s  

constuued as p r imar i l y  serving the court and i t s  ad jud icat lon and 

d ispos i t ion  o f  the case. The Hawaii s ta tute,  which al lows a t r i a l  judge 

to appoint three mental heal th  experts when there simply I s  reason t o  

bel ieve tha t  mental d isorder may be an issue I n  the case combined w i th  a 

burden o f  proof t ha t  a defense attorney presumably can meet with SORUB 

presentation tha t  h i s  or her c l i e n t  I s  mental ly disordered, i l l u s t r a t e s  

the possible m i x  of purposes i n  s ta tutory  provis ions for  court-ordered 

mental health assistance. Assuming tha t  an at torney can convince the 

cour t  tha t  h i s  or her c l i e n t s  mental condi t ion i s  such t h a t  mental 

disorder may became an issue i n  the case, the Hawaii s ta tu te  permits the 

cour t  t o  order mental hea l th  expert assistance i n  the form of 

examinations and repor ts  wi thout n o t i f y i n g  the court  of an i n ten t i on  to  

r e l y  on the insan i ty  defense and without questioning the defendants 

competency t o  proceed. 

a l b e i t  as an adjunct t o  assistance presumably attended p r i m a r i l y  for the 

court ,  without p lay ing the insan i ty  o r  Incompetency to stand t r i a l  

"cards" on behal f  o f  h is or her c l i en t .  

The attorney receives help w i th  the defense, 
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Whether the similarities and distinctions among the provisions for 

mental health expert assistance noted in fable 1 reflect different 

legislative purposes is unclear. In practice, regardless of express or 

implied legislative intent, an attorney may rely upon court-ordered 

mental health examinations to explore the possi b i  1 1  ty o f  defenses or 

sentencing options based upon claims o f  mental disorder even though the 

express purposes o f  such examinations may be to aid the court and not to 

assist the defense. 
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111. CASE LAW DEVELOPMENTS 

I n  Ake v.  Oklah 

insan i ty  i s  l i k e l y  to  be an issue i n  t h e i r  case." 

elevated to a Const i tut ional  r i g h t  that  which m o s t  

government have long made avai lable to indigent c r  

through statute, case law, or as a matter of  pract  

ma, the United States Supreme Court ru led  tha, due 

process requites the state t o  make psychiat r ic  expert assistance 

avai lab le t o  Indigent defendants who convince the t r i a l  court  t h a t  

The declsion 

states and the federal 

rninal defendants 

ce (e i ther  as par t  of 

the t o t a l  package o f  legal representation made avai lable to  indigent 

defendants o r  as p a r t  of the mental heal th assistance sought by the 

courts t o  help them make determinations o f  insan i ty  and competence t o  

stand t r i a l ) .  Viewed as par t  o f  the "raw materials" for the bu i ld ing  o f  

an e f f e c t i v e  defense, few f l n d  f ree  mental heal th expert assistance 

controversial  as a matter o f  substantive law.31 Disagreement and 

debate are l i k e l y  to focus, however, on the adequacy and the q u a l i t y  of 

the mental heal th expert assistance provided, as w e l l  as the structure,  

organization, and administrat ion o f  tha t  assistance. I t  i s  upon these 

issues tha t  t h i s  section focuses. I t  begins wi th  a review of &. 
A. AKE V. OKLAHOMA 

I n  Ake v. Oklahoma," the United States Supreme Court ru led  t h a t  a 

cr iminal  defendant i s  e n t i t l e d  t o  psychiat r ic  assistance supplied and 

paid for by the s tate to ass is t  i n  the evaluation, preparation, and 

presentation o f  h i s  or her defense i f  "sani ty"  is seriously a t  issue and 

the defendant cannot a f fo rd  to pay f o r  such asslstance. The Court 

re jected the argument by Oklahoma o f f i c i a l s  t h a t  providing f r e e  mental 
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heal th  expert assistance to indigent cr iminal  defendants would be a 

"staggering" f inanc ia l  burden. Just ice Thurgood Marshal 1 who wrote the 

opinlon f o r  the major i ty,  noted t h a t  forty-one states already providied 

f r e e  psychiat r ic  assistance a t  the t i m e  o f  the decision and "they ha.ve 

not  found the f i nanc ia l  burdens so great as t o  preclude t h i s  

a s s i ~ t a n c e . ' ~ ' ~  

The decis ion d id  more than simply f lesh out the cons t i tu t iona l  

ent i t lement of  a cr iminal  defendant to "access the raw mater ia ls  in tegra l  

t o  bu i ld ing  of an e f fec t i ve  defense.'136 I t  sent a c lear  s ignal  t o  the 

courts tha t  the prov is ion o f  mental heal th expert assistance, though1 

"peripheral" to the adjudicatory process, i s  a c ruc ia l  a i d  I n  

adjudicat ion wi thout which a cr iminal  t r i a l  invo lv ing  mental aberrat ion 

would not be f a i r  and j u s t .  The Supreme Court l e f t  to  the states thie 

implementation o f  t h i s  en t i  tlement t o  mental heal th expert  assistance. 

The procedural * m in i s te r i a l  , and f i sca l  requirements imposed by Ake 
may become problematic for the s tates '  courts. One comnentator i n  

V i rg in ia ,  f o r  example, noted t h a t  " l b le fo re  these issues are f i n a l l y '  

resolved, a serious debate should be expected a t  the pub l i c  po l i cy  l eve l ,  

and, u l t imate ly ,  l e g i s l a t i v e  amendment may be necessary."" A 

commentator i n  I l l i n o i s  indicated t h a t  the " I l l i n o i s  s ta tu te  cannot 

provide f o r  the extent o f  assistance tha t  & mandates.""' 

The events t h a t  gave r i s e  t o  the decision i n  & began i n  Octobelr of 

1979 when Glen Burton Ake and an accompllce broke i n t o  the home of am 
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Oklahoma couple, k i  11 ing them both and wounding t h e i r  two chi ldren. 

A f t e r  a month of cr iminal  a c t i v i t y ,  Ake and h i s  accomplice were 

apprehended i n  Colorado. Ake was extradi ted to Oklahoma and t r i e d  i n  the 

D i s t r i c t  Court-of Canadian County, Oklahoma, i n  November of  1979. A t  h i s  

arraignment, the Oklahoma t r i a l  judge found Ake's behavtor t o  be so 

d isrupt ive and "bizarre" that  he ordered sua sponte a psychiat r ic  

examination of Ake to  determine h i s  competency to stand t r i a l .  The 

psych ia t r i s t  who examined Ake found him to be delusional and diagnosed 

h i s  condi t i o n  as paranoid schizophrenia. He recomnended tha t  Ake undergo 

observation and evaluation i n  a mental hospi ta l .  Based on psychiat r ic  

testimony a t  the ensuing hearing on his competency to  stand t r i a l ,  Ake 

was determined t o  be un f i t  t o  stand t r i a l  and comnltted t o  a state mental 

hospital to  regain h i s  competency. S i x  weeks l a t e r  Ake was found l e g a l l y  

f i t  f o r  t r i a l  provided tha t  he continued t o  take anti-psychotic 

medication three t imes a day t o  help keep him stable. 

A t  a p r e - t r i a l  hearing, Ake's court-appointed at torney made known t o  

the court h i s  c l i e n t ' s  in ten t ion  to  r e l y  on an i nsan i t y  defense. He 

requested a psychiat r ic  examination of Ake's sani ty  a t  s ta te expense 

because Ake could not a f fo rd  t o  pay for such assistance. The Court 

denied the request, c i t i n g  United States ex r e l .  Smith v. Baldi," i n  

which the United States Supreme Court held tha t  the s ta te  d i d  not have a 

const i tu t ional  ob l iga t ion  to provide p r e t r i a l  technical  assistance t o  a 

criminal defendant..' The case proceeded without the benef i t  o f  a 

mental examination o f  Ake's sani ty  and, therefore, he was unable to 

present expert testimony i n  support of h i s  insan i ty  defense. 
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Ake's sole defense a t  t r i a l  was tha t  he was lega l l y  insane a t  the 

time o f  the offense. Although testimony was presented by a 

court-appointed psych ia t r i s t  tha t  Ake was dangerous t o  society, no mental 

heal th  t e s t i m n y  was presented regarding h i s  sani ty  a t  the time of the 

offense. A j u r y  found Ake g u i l t y  on a l l  counts. A t  a cap i ta l  senteming 

hearing held before the same ju ry ,  the prosecutor asked tha t  Ake be given 

the death penalty. Ake presented no m i t i ga t i ng  evidence o r  testimonly to 

rebut  the psych ia t r i s t  who t e s t i f i e d  about h i s  dangerousness. The j u r y  

imposed the death sentence. 

Ake appealed to the Oklahoma Court o f  Criminal Appeals. The cour t  

re jec ted  Ake's c l a i m s  tha t  he had been denied access t o  psych ia t r i c  

asslstance i n  v i o l a t i o n  of the Fourteenth Amendment t o  the Const i tu t ion  

and affirmed the g u i l t y  verd ic t  and the death sentence." Ake soughit 

review of the decision by the United States Supreme Court. 

The Supreme Court reversed and remanded the case. Just ice Thurgood 

Marshal l 's  major i ty  op in ion held tha t  wi thout the assistance o f  an 

independent psychiat r i  s t  Ake wou1 d not have had a fa1 r opportuni t y  to  

present h i s  insani ty  defense and thus he was denied h i s  cons t i t u t i ona l  

r i g h t  to  due process.** The opinion stated t h a t  when sani ty  i s  a 

s ign i f i can t  factor I n  a cr iminal  defense, the State must provide a 

cr iminal  defendant w i th  a "competent p s y c h i a t r i s t  who w i l l  conduct am 

appropriate examination and ass is t  i n  evaluation, preparation, and 

presentat ion o f  the 

independent of both the prosecutor and the court ,  must be ava i l ab le  for 

p r e t r i a l  consul tat ion as wel l  as f o r  t r i a l  assistance, and should be! 

dedicated t o  the defendant's cause.'4 Even though the cour t  l l m i t e c l  a 

The appointed psych ia t r i s t  must be 
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c r iminal  defendant's r i g h t  t o  f ree  mental heal th expert assf stance by 

s ta t i ng  tha t  a defendant does not have a cons t i tu t iona l  r i g h t  to choose a 

psych ia t r i s t  of h i s  o r  her "personal l i k i n g "  or to  r e c e  ve funds to h i r e  

h is  or her own," the Court 's de f in i t ion  of competent e pe r t  assistance 

would seem t o  encompass almost any a c t i v i t y  under the general r u b r i c  o f  

I levaluation, preparation, and presentation of the defense" tha t  an 

attorney would consider necessary (or desirable) for an insani ty  

defense. 4 6  

6. JUDICIAL DEVELOPMENT OF AJ& 

- Ake leaves unresolved a number of issues Important f o r  j u d i c i a l  

administrat ion, issues relevant t o  the s t ruc tu ra l ,  organizational , and 

f i s c a l  aspects of providing mental health expert assistance to Indigent 

cr iminal  defendants. Do the requirements of  & apply only to adu l t  

cr iminal  cases i n  which the death penalty i s  imposed or do they apply t o  

other cr iminal  cases as w e l l ?  What prerequis i te  showing i s  necessary to 

invoke and what procedural mechanisms t r i gge r  the provis ion o f  mental 

health expert assistance? Should the defendant make formal motions of 

the i n t e n t  t o  r e l y  on the insan i ty  defense o r  w i l l  any other 

representation by one of the par t ies that  mental aberrat ion may become an 

issue a t  t r f a l  be suff ic ient? What are the p rac t i ca l  l i m i t s  of t h i s  

peripheral service provided by the courts? Would an indigent defendant, 

f o r  example, be e n t i t l e d  to  the assistance o f  a behavioral consultant 

during the j u r y  select ion process? Should a defendant charged with 

s tea l ing a car valued a t  $500 be provided $1000 worth of  psych ia t r i c  

assistance t o  prepare for t r i a l ?  To whom (psychiat r is ts .  c l i n i c a l  

psychologists, o r  social workers) and to what 
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s t ruc tura l  arrangements (cour t  c l  i n k s  , state mental hospi t a l  s , communi t y  

mental heal th  centers, or court-appointed pr iva te  mental heal th 

professlonals)  do the courts tu rn  to  provide mental heal th  expert 

assistance? -Who controls and administers the assistance provided? Is i t  

legal  service uni t s  (e.g. , publ tc  defender organizations) , the courts, or 

the mental heal th  system? According to  what standards and by what 

mechanl sms and procedures are the equtty, eff tclency, and effect iveness 

o f ,  as wel l  as the publ ic sa t i s fac t i on  with, t h i s  service maintained? A t  

l eas t  some of these questions have been addressed by lower federal  courts 

and s ta te  appeals courts since & was decided. While no d e f i n i t i v e  

answers may have been reached, the lower courts'  r u l i n g s  suggest a range 

o f  In te rpre ta t ions  o f  the issues ra lsed by &. 
1. The Retroactive E f f e c t  of Ake 

The Supreme Court I n  Ake d l d  not exp l l c i  t l y  address whether 1 t s  

holding appl l e d  re t roac t ive ly .  Lower courts, however, have been forced 

to address t h i s  Issue when defendants convicted p r t o r  to the & decision 

have made motions or appeals based on &. 
S t a t e  Courts 

Retroact iv i  t y  was addressed extenslvely by the V i r g t n l a  Court 

o f  Appeals i n  Snurkowski v. Commonweal th .4 '  Snurkowskl was convicted 

by a j u r y  and sentenced on October 25, 1984. & was decided on February 

26, 1985. Snurkowskl ra ised on appeal the issue of  whether, i n  l i g h t  of 

- Ake, he was dented due process of the law because no p s y c h i a t r i s t  was 

appointed to examine him, t o  ass i s t  him I n  preparat ion of h i s  case, or t o  

serve as an expert witness for the defense. 
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The V i rg in ia  Court o f  Appeals discussed a t  length United States 

Supreme Court holdings on the r e t r o a c t i v i t y  o f  cons t i tu t iona l  ru les.  

According to  the court,  whether the ru le  of & governed i n  t h i s  case was 

determined by the precedents o f  United States v. Johnson4" and Shea v. 

Louisiana." These cases held t h a t  a l l  Supreme Court r u l i n g s  w l l l  be 

appl ied to  c a s e s ' s t i l l  pending on d i rec t  review a t  the time of  new 

ru l ings.  However, Johnson provided f o r  exceptions to  th i s  general r u l e  

o f  r e t r o a c t i v i t y ,  inc lud ing the "clean break with the past 

ex c e p t i on . I' O The state appeals court found t h a t  & d i d  no t  apply 

re t roac t ive ly  because i t  f e l l  w i th in  the "c lear break with the past" 

exception. 

C i  t i n g  United States ex re1 . Smith v. Baldi"  the court  found 

that, a t  the time the case was decided, V i r g i n i a  was not  required to  

fu rn ish  an indigent cr iminal  defendant wi th  an independent psych ia t r i s t .  

The court  a lso c i t e d  lower cour t  decisions p r i o r  to & which held t h a t  

no const i tu t ional  r i g h t  to the appointment of a p r iva te  psych ia t r i s t  a t  

publ ic expense existed before the Ake decision." The cour t  held that ,  

therefore, & represented a "c lear break" wi th  past precedent and 

pract ice and should be appl ied only  t o  cases t r i e d  subsequent t o  February 

26, 1985." 

Federal Courts 

I n  the federal cases i n  which r e t r o a c t i v i t y  has been disputed, 

the issue has been given secondary signif icance. I n  Maqwood v. 

-* Smith '' the defendant pe t i t ioned for a w r i t  o f  habeas corpus al leging, 

among other things, tha t  he was denied ef fect ive assistance o f  counsel 

when the state t r i a l  cour t  denied h i s  request f o r  pub l i c  funds to h i r e  a 
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consulting psychiatrist. The United States Court of Appeals for the 

Eleventh Circuit found that in rulings prior to the Supreme Court's 

ruling in &, the Eleventh Circuit already had recognized an accused's 
constitutional right to psychiatric assistance under appropriate 

circumstances. Thus the court refused to address the prosecution's 

contention that & did not apply retroactively. " 

In Messer v.  kern^,'^ a Georgia inmate scheduled for execution 

petitioned a federal district court for a wrlt of habeas corpus. Citing 

- Ake. the petitioner claimed that he was Improperly denied funds to hlave 

an independent psychiatrist to aid in his defense. The court assumebd 

arquendo that 9 appl led retroactively to collateral review. 
court found that 4 was 'applicable to the facts of the petitioner's case 

and that & did change the law relevant to the constitutionality o f  

independent psychiatric evaluation for the preparation of the 

petitioner's defense. 

Thus * the 

Notwithstanding this finding, the court held that Ake alonie was 
insufficient to require reconsideration of the petltioner's case. The 

court thus denied petitioner's writ of habeas corpus because: ( 1 )  the 

petitioner had made no showing of "factual (2) the 

evidence of petitioner's guilt was found to be overwhelming; and ( 3 )  the 

petitloner had the opportunity, yet failed to raise the 

relief on appeal from this court's order denying petitioner's first 

pet1 tion. 

ground olf 

2. The A~plication of Ake In Non-Capital Cases 

In a concurrence to the majority opinion in u, then Chief 
Justice Warren Burger stated his belief that the Court's holding was 



' I .  

confined to capi ta l  cases and t h a t  nothing i n  the opinion reached 

non-capi t a l  cases. s 9  A 1  though the major1 t y  d id  not expressly deal with 

t h i s  issue, no e x p l i c i t  reference i n  the major i ty opinion so l i m i t s  the 

holding. 

ind iv idua l  when h i s  " l i f e  or l i be r t y ' '  i s  a t  r i s k . 6 0  

I n  fact, the opinion refers t o  the compelling i n t e r e s t  of the 

a. The Denial of  Assistance 

Nonetheless, some state courts have in terpreted & to 

apply on ly  i n  cap i ta l  cases. I n  Ism v. State,6' an Alabama defendant 

was convicted o f  robbery i n  the f i r s t  degree and sentenced to 20 years 

imprisonment. On appeal, he argued tha t  the t r i a l  court  er red i n  denying 

h i s  motion f o r  a psychiat r ic  evaluation a t  the State's expense. The 

Alabama Court o f  Criminal Appeals aff lrmed the t r i a l  court's denial.  

C i t i n g  Burger's concurrence i n  Ake, t h i s  court found t h a t  A& d l d  not 

apply to  non-capital cases. 

burglary conviction, the Alabama Criminal Appeals Court affirmed t h i s  

in terpretat ion o f  &. b 2  

I n  a l a t e r  case involv ing a second degree 

I n  State v. the defendant requested an expert 

and c i t e d  a. The Tennessee Court o f  Appeals refused the defendant's 

request and dist inguished & on the basis that, among other  reasons, Ake 
involved a capi ta l  offense and th l s  case d i d  not.64 

b. Ake as Precedent i n  Non-Capital Cases 

Some of the cases I n  which Ake has been c i t e d  by the courts 

as author i ty,  however, have Involved prosecutions for crimes normally n o t  

considered capi ta l  offenses. 

State Courts 

For example, i n  State v. Pou1sen,b5 the defendant was 

convicted of second degree assault for attack1 ng and severely i n j u r i n g  
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h i s  parents. The Washington Court o f  Appeals found t h a t  ent i t le id 

Poulaen to the appointment o f  a psychologist. b 6  

Federal Courts 

I n  United States v. S10an6', the United States Court o f  *- 

Appeals for the Tenth C i r c u i t  found tha t  the & precedent, coupled w i th  

18 U.S.C. §3006A(e)(l),68 provides for a psychiat r lc  expert  when the1 

accused makes a showing tha t  h is  sani ty  was a s i g n i f i c a n t  f ac to r  a t  

t r i a l .  The defendant i n  Sloan was charged w i th  kidnapping. 

States v. Crews,69 the United States Court o f  Appeals for the Tenth 

C i r c u i t  again considered the app l ica t ion  of & to a non-capital case. 

The court  found tha t  the indigent defendant, who ra ised the insani ty  

I n  United 

defense, was e n t i t l e d  t o  the a i d  of a psych ia t r i s t  I n  prepar ing the 

defense and t o  have him t e s t i f y  on behalf o f  the defendant. The 

defendant had been ind ic ted  and convicted f o r  v i o l a t i o n  o f  18 U.S.C. 

5871 , ' and sentenced to  four years In p t l  son. ' 
3.  Threshold Reauirements for  the Provls ion of Psvch la t r l c  

Assistance 

Ake requires the State t o  provide a psych ia t r i c  expert on ly  

when a cr iminal  defendant has made a "prel iminary showing" t h a t  h i s  'or. 

her sani ty  a t  the time o f  the offense I s  l i ke ly  to  be a " s ign i f i can t  

fac to r "  a t  t r i a l .  More than any other Issue, courts have r e l i e d  on t h i s  

aspect of the & decision i n  determining whether or not  to grant 

lnd lgent  defendants psychiat r ic  assistance. However, they have d i f fe red  

markedly I n  t h e i r  f indings on what conduct s a t i s f l e s  the pre l iminary 

s howl ng . 
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State Courts 

If not accompanied by s p e c i f l c  s ta tu to ry  author izat ion,  State 

courts have been re luctant  to  extend protect ions of  & t o  a defendant 

who ra ised an insan i ty  defense without prov id ing evident iary support. 

whether the defendant 

defendant's sani ty  w l  

the defense's request 

makes a su f f i c ien t  "prel iminary showing" t h a t  

1 be a t  issue. Various s ta te  courts have den 

f o r  expert ass1 stance because they found 1 t tt 

evidence tha t  the defendant's sani ty was i n  doubt. 

I n  Cartwright v. S t a t e v 7 *  the Oklahoma Court o f  Criminal 

Rather than automatically at taching the ent i t lement o f  to  a defense 

i n t e n t  t o  use an insan i ty  defense, the courts general ly have focused on 

the 

ed 

e 

Appeals re jected a convicted murderer's c la im t h a t  he was improperly 

denied access t o  mental heal th  expert assistance f o r  several reasons 

inc lud ing tha t  he d i d  not d isp lay any b izarre behavior and t h a t  he 

otherwise f a i l e d  to show t h a t  h i s  sani ty would be a s ign i f i can t  factor  a t  

t r i a l .  A s ta te psych ia t r i s t  previously had concluded tha t  the defendant 

was competent f o r  t r i a l ,  able to ass is t  i n  h i s  own defense, and t h a t  any 

fu r the r  mental heal th exper t  ass1 stance was unnecessary. 7 3  

I n  Day v. State, 7 4  the Texas Court o f  Appeals found tha t  the 

defense counsel 's unsupported conclusion concerning the possibi  1 i ty t h a t  

h i s  c l i e n t  was not sane a t  the time of the offense was an i nsu f f i c i en t  

pre l iminary showing to invoke the r i g h t  to a state-appointed 

psych ia t r i s t .  The defendant, who was convicted o f  aggravated sexual 

assault, argued on appeal t h a t  the court  erred by not appointing a 

psych ia t r i s t ,  psychologist, or other enpert w l  tness, to  ass i s t  him i n  

assert ing a possible defense of insani ty .  The lower court  had appointed 
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a psych a t r i s t ,  but not the mental heal th  exper t  requested by the 

defense t o  examine the defendant's t r i a l  competency and san i ty  a t  ithe 

t i m e  of the offense. 

l e g a l l y  sane and competent for t r i a l .  The Texas Court o f  Appeals stated 

t h a t  & required a prel iminary showing t h a t  sani ty i s  a t  i ssue  

"undergirded by evident iary support." Nothing i n  the record, except the 

defense counsel's b e l i e f  tha t  h l s  c l i e n t  was not sane a t  the t i m e  of the 

offerise, showed tha t  sanl ty mlght be an issue a t  t r i a l ?  

The examination revealed tha t  the defendant was 

I n  Tuqale v. Commonwealth,76 the V i rg in ia  Supreme Court 

affirmed the lower cour t 's  convict ion and death sentence o f  a defendant 

charged w i  th capl t a l  murder. On appeal to  the United States Supreme! 

Court, the defendant argued tha t  denial o f  independent psych ia t r i c  

assistance v io la ted  h i s  const i tu t ional  r i g h t  to due process and deprived 

him of an ef fect ive defense. 

remanded the case to  the V i r g l n l a  Supreme Court for re-examination " ' In  

l i g h t  o f "  

af f i rmed Tuggle's convict ion and death sentence. 

Tuggle had f a i l e d  to make the " requ is i te  threshold demonstration" t h a t  

h i s  mental heal th  a t  the t ime o f  the offense was l i k e l y  t o  be a 

s ign i f i can t  f ac to r  a t  t r i a l  and, therefore,  no r i g h t  to independent 

expert assistance on this issue attached. 

The Court vacated the judgement and 

The V i rg ln ia  Supreme Court heard the case and again 

The cour t  reasonedl t h a t  

I n  Scott v. State,79 the Georgia Court of Appeals approved 

the denial o f  a defense request for  mental heal th  expert assistance i n  

the preparation of a defense. Scot t 's  request, f i l e d  only  two days 

before t r i a l ,  made no prel iminary showing t h a t  sani ty  would be a 

s ign i f i can t  f ac to r  a t  t r i a l .  The appeals cour t  approved the lower 
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cour t ' s  refusal  t o  order a psychiat r ic  examination because there was no 

i nd i ca t i on  that  Scott had ever been insane or severely menta l ly  

disturbed. The court  stated tha t  & does not require the appointment o f  

- a psych ia t r i s t  SO t h a t  the defense can ''go on a f i sh ing  

F ina l l y  i n  State v. Gambrel1,"the North Carol ina Supreme 

Court employed the & requirement tha t  sani ty  be a " s i g n i f i c a n t  factor'' 

a t  t r i a l  to f ind  tha t  the defendant was e n t i t l e d  to psych ia t r i c  

assistance. The defendant's motion f o r  psychiat r ic  assistance was denied 

by a North Carolina t r i a l  court, and the defendant was t r i e d  and 

convicted of first-degree murder. Discussing whether the defendant was 

e n t i t l e d  to  psychiat r ic  assistance the North Carolina Supreme Court 

stated: 

I n  determining whether defendant has made the 
threshold showing required by &, the t r i a l  cour t  
should consider a l l  the fac ts  and circumstances 
known to i t  a t  the time the motion for psych ia t r i c  
assistance i s  made. I t should not base i t s  r u l i n g  
on the opinion o f  one psych ia t r i s t  i f  there are 
other fac ts  and circumstances cast ing doubt on 
tha t  opinion. 
whether defendant has made a prima fac ie  showing 
of  legal  insani ty .  The question i s  whether, under 
a l l  the fac ts  and circumstances known to  the cour t  
a t  the time the motion f o r  psychiat r ic  assistance 
i s  made, defendant has demonstrated tha t  h i s  
sani ty when the offense was comnitted w i l l  l i ke l y  
be a t  t r i a l  a s ign i f i can t  fac to r .a2  

The question under & I s  not 

The cour t  l i s t e d  a number of fac to rs  which showed t h a t  the 

defendant's sani ty was l i k e l y  to  be a s ign i f i can t  f ac to r  a t  t r i a l  

including, ammg others, tha t  the defendant was unable t o  speak cogently 

with h i s  counsel; defendant was incapable o f  responding t o  questions 

passed to him i n  court; and professional impression o f  the defendant was 

t h a t  he was su f fe r ing  from an "acute psychosis, probably schizophrenia i n  

type. 
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Federal Courts 

One In te rpre ta t ion  o f  the AJg "prel  Iminary showing" 

requirement, argues tha t  the r a i s i n g  of a motion to r e l y  on an insan i ty  

defense t r l gge rs  the provis ion of psychiat r ic  assistance. *' I n  Volson 

v. Blackburnas, a f requent ly c i t e d  opinion, the United States Court o f  

Appeals for the F i f t h  C i r c u i t  stated that,  whi le Ake d i d  not estab l ish a 

t e s t  for determining when a defendant has demonstrated s u f f l c i e n t l y  t ha t  

h i s  sani ty  a t  the t ime of the offense would be a s i g n i f i c a n t  fac to r  a t  

t r i a l ,  I t  i s  not  unreasonable to argue tha t  merely r a i s i n g  a plea of not  

g u i l t y  by reason of insani ty  automat ical ly makes sani ty  a s lgn i f i can t  

factor  a t  t r i a l  and thus t r iggers &. 
broad reading and held tha t  a defendant must "a t  a minimum make 

The cour t  opted t o  r e j e c t  tlhat 

a l legat ions supported by a fac tua l  showing tha t  the defendant's sani ty  i s  

i n  fact  a t  issue i n  the case."86 

The United States Court o f  Appeals for the Tenth C i r cu i t ,  i n  

United States v. Crews,'" stated t h a t  a defendant r a i s i n g  the insan i ty  

defense 

defendant and help the defendant's at torney i n  preparing a defense. ' a  

However, t h i s  cour t  took a more r e s t r i c t i v e  v i e w  of & i n  i t s  l a t e r  

decision I n  Cartwr iqht v. Maynard." 

psychiat r lc  assistance for the defendant, the appeals cour t  focused on 

the requirement of & t h a t  the ind igent  defendant make a pre l iminary 

showing tha t  h is  sani ty  would be a s i g n i f i c a n t  f ac to r  a t  t r i a l .  It c i t e d  

the United State Supreme Court's r u l i n g  i n  Caldwell v. M l s s i s s l ~ o l , " ~  a 

Supreme Court decis ion re l y ing  on &. I n  Caldwell, the Supreme Court 

denied the defendant's request t o  appoint e x p e r t s  and invest igators  t o  

e n t l t l e d  to a psych ia t r i s t ,  who would t e s t i f y  on behalf o f  the 

I n  upholding the denial  o f  
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ass is t  t he  defense, s ta t ing tha t  the request was based on " l i t t l e  more 

than an undeveloped assertion tha t  assistance would be benef ic ia l  

The Tenth C i r c u i t  found tha t  Cartwr ight 's claim was based "on general 

a l lega t ion  o f  need without substantive supportive 

i n  Cartwriqht suggests that  the Federal Tenth C i r c u i t  does not I n te rp re t  

- Ake t o  mean t h a t  simply ra i s ing  the insani ty  defense, without more, w i l l  

The r u l  ing 

always t r i g g e r  entit lements o f  &. 
I n  Bowden v. Kern," the U.S. Court of Appeals f o r  the 

Eleventh C i r c u i t  aff irmed the death sentence o f  a defendant desplte 

d i rect ions from the United States Supreme Court to consider the ve rd i c t  

i n  l i g h t  of &. The appellate cour t  determined t h a t  the defendant never 

made a showing, as Ake requires, t ha t  sanity would be a s ign i f i can t  

fac to r  a t  t r i a l . "  

4. Procedural Errors and the Denial o f  Ake Assistance 

I n  some decisions i n  which the Issue of the accused's sani ty  

was raised by the defense, s ta te courts have ru led against  the defendant 

on procedural grounds. 

I n  Roqers v .  State,9s the Oklahoma Court o f  Appeals found no 

assignment of e r ro r  I n  the t r i a l  cour t ' s  overru l ing o f  the motion for a 

psychiatr ic examination. I n  f i n d i n g  no error ,  the appeals court  pointed 

out tha t  the defendant d id  not r a i s e  the insani ty  defense a t  t r i a l  and 

foreclosed the p o s s i b i l i t y  of  an insanl ty  defense by r e l y i n g  on an a l i b l  

defense." I n  People v. Moore," the defendant contended tha t  the 

t r i a l  court  er red i n  denying the defendant's p o s t - t r i a l  motion for a 

sanity evaluat ion I n  conjunction w i th  the court  ordered f i t ness  for 

sentencing evaluation. I n  r u l i n g  against the defense motion, the t r i a l  
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court: ruled that sanity was no longer an issue.qa The Illinois 

appellate court stated that Illinois recognized a defendant's right to a 

psychiatric examination (Citing People v .  Watson, 36 111.2d. 228, 221 

N.E. 2d 645 (1-96611, and further pointed out that the United States 

Supreme Court ln Ake recently had recognized the same right. However, In 

the instant case, the defense only requested psychiatric evaluation after 

the close of evidence and in a post-trial motlon. Ruling against thle 

defendant, the appellate court held that his post trial motion was 

un t 1 me 1 y . 9 9  

fn Todd v. Cormnonwealth,'OO the defendant had failed to file 

any evidence which indicated he intended to use insanity as a defense. 

Though Todd had a history of treatment for mental health problems, hi8 

falled to submit those records to the lower court. Instead, at his 

request, the records were filed on a sealed basis to be opened only ffor 

appellate review. The Kentucky Supreme Court held that, it would be 

contrary to appellate practice to review those records and make a 

determination on the factual matter of the defendant's h i  story wi thoirt 

the trial court having a similar opportunity.'" 

Federal Courts 

In Cartwright v. Maynard,"* the defense clalmed 

constitutional error because the trial court had failed to provide a 

psychlatrlst to assist the defense during the sentencing phase of the 

trlal. 

for the Tenth Circuit, pointed out that the defense attorney, unlike the 

attorney In &, had made no request for the appointment of a 
psychiatrist at the sentencing stage?" 

Flndlng no error by the trial court, the U.S. Court of Appeals 
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5. The Mental Health Expert  and Ake 

a. The Exper t ' s  Requisite Qual i f icat ions.  The United States 

Supreme Court used the words "psychiat r i  s t "  and "psychiatr i  c'l throughout 

i t s  opinion i n  Ake. The decision, inc lud ing Justice Thurgood Marshal l 's  

ma jor i t y  opinion, Chief Justice 8urgerIs concurring opinion, and Just ice 

Rehnquist's dissent, uses the noun "psych ia t r i s t "  48 t i m e s  and the 

adject ive "psychiat r ic"  16 times t o  qual i f y  references t o  evidence, 

eva 1 uat i on, exam1 nat 1 on s , conc 1 us i ons , ass i stance , prof  e s s 1 on , w i t nes s , 

and general matters 16 t i m e s .  The words l'doctor" and "expert" are used 

only  three t imes. 

psychologl s t s ,  as we1 1 as general references t o  mental heal th  

professionals, do not appear i n  the decision. l o '  

Specif ic references to psychologists and c l i n i c a l  

Though the Court d i d  not address the question whether the 

r i g h t  t o  psychiat r ic  assistance might extend t o  other kinds o f  mental 

heal th experts, there I s  no c lear ind ica t ion  tha t  the Supreme Court 

intended to exclude c l l n l c a l  psychologists, or any other q u a l i f i e d  mental 

health professional s, from making i ndependent forensic mental heal th 

examinations o f  cr iminal  defendants whose sani ty i s  ser iously i n  

question. I O s  Whi l e  the court used the words "psychiat r is t "  and 

"psychiatr ic"  almost exclusively throughout & t o  re fe r  to  mental heal th  

expert assistance, the words may have been used generical l y ,  r e f e r r i n g  t o  

mental heal th  professionals authorized by s tate law, since the i s s u e  i n  

the case was not whether psychologists or other mental heal th  experts 

should be barred from making these determinations. Instead, the issue i n  

- Ake, conceived i n  t e r m s  of  broad const i  t u t i ona l  requirements, was 

"whether the Const i tu t ion requires t h a t  an Indigent defendant has access 
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to the psychiat r ic  examination and assistance necessary to prepare an 

e f fec t i ve  defense based on h i s  mental condit ion, when his sani ty  a t  the 

time of the offense i s  ser ious ly  I n  questton."'"' The Court d i d  not 

address the psychiat r i  st-psychologist d i s t i n c t i o n  i n  a. If the court  

had Intended t o  exclude psychologist, a t  leas t  some discussion on po in t  

probably would be found i n  the opinion. fur ther,  t h i s  d i s t i n c t i o n  has 

not been a major po in t  of contention i n  subsequent case law c i t i n g  !&. 
However, the issue o f  the competency of the examining 

menta heal th  professional has been raised by the author o f  the & 
decis on, Just ice Thurgood Marshall, i n  a dissent from the Supreme 

Court s denial  o f  c e r t i o r a r i  i n  Brown v. Dodd'''. 

Just ice Brennan, found t h a t  the due process clause requi red t h a t  an 

expert appointed by the s tate to evaluate a defendant's competency to 

stand t r i a l  had t o  meet ce r ta in  minimal standards. 

Marshall ,  jo ined by 

I n  Brown v. Todd , the p e t i  t loner ,  Dodd, who had been 

arrested for murder i n  1975, was ajudged on several occasions over the 

next s i x  years to  be incompetent t o  stand t r i a l ,  I n  1981, Dodd f i l e d  a 

demand for a speedy t r i a l  and a competency t r i a l  was scheduled. On the 

morning of the t r i a l ,  the cour t  appointed an examiner to determine the 

competency o f  the examiner. 

and subsequently f a i l e d  to pass the s tate l i cens ing  examination twice. 

The examiner was not a l icensed psychologist 

Further, the examiner had received no formal t r a i n i n g  i n  ca l cu la t i ng  

competency evaluations and h i s  ent i re evaluation o f  Dodd consisted of one 

20-mi nute i nte rv i  eu. 

The examiner concluded tha t  Dodd was competent to stanid 

t r i a l .  The competency j u r y  agreed and three months l a t e r  Oodd was t r l e d ,  

convicted of murder, and sentenced t o  death. 
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I n  h is  dissent from denial o f  c e r t i o r a r i ,  Marshall stated 

tha t  the guarantee i n  o f  a psych ia t r i s t  t o  ass is t  i n  the 'Ievaluation, 

preparation, and presentation of the defense" i s  "not j u s t  tha t  the State 

ensure access - to  a psychlat t is t ,  but  tha t  the psych la t r i s t  be a competent 

professional who w i  11 perform an appropriate examlnation.'filo' 

b. The Role o f  the Expert. & requlres tha t  the s tate must, 

a t  a minimum, assure the defendant access to a competent psych ia t r i s t  who 

w l l l  conduct an appropriate examination and ass ls t  I n  evaluatlon, 

preparation, and presentatlon o f  the defense. The Court notes, however, 

tha t  " t h i s  Is not t o  say . . . tha t  the indigent defendant has a 

cons t l tu t lona l  r l g h t  t o  choose a psych ia t r l s t  o f  h l s  personal l i k l n g  or 

to rece lve  funds t o  h i r e  h i s  own.Io9 The Court's language leaves 

posslble a range o f  in terpretat lons o f  the proper role o f  the 

psychlat r l  s t .  

State Courts 

I n  State v. Gambrell,llo the North Carol ina Supreme 

Court, uslng language s iml lar  to t h a t  I n  &, the court  he ld tha t  & 
requi res the defendant "be f u r n i  shed w i  t h  a competent psych la t r l  s t  f o r  

the purpose of not only examinlng bu t  a lso ass ls t ing the defendant i n  

evaluating, preparing, and presentlng h i s  defense i n  both the g u i l t  and 

sentencl ng phases ' ' ' 
Federal Courts 

A s im i la r  In te rpre ta t ion  o f  the r o l e  of an appointed 

psych ia t r l s t  was made by the United S t a t e  Court of Appeals I n  U.S. 
The Tenth C i r c u l t  he ld tha t  &, along w i th  the Federal v.Sloan. 

Expert Assistance Statute, 18 U.S.C.3006 A(e ) ( l ) , '  I '  provides tha t  a 

I 1 2  
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t r i a l  court must appoint a psych ia t r i s t  t o  ass is t  i n  the defense. ‘Chis 

cour t  held tha t  tha t  standard was not sa t is f ied  by appointment o f  an 

expert  who t e s t i f i e s  on the issue o f  competence. A t r i a l  cour t  cannot 

deny a psych ia t r i s t  t o  do any of the fo l lowing:  ( 1 )  t e s t i f y  to  present 

the defendant’s side; (2 )  ass is t  the defendant t o  I n t e r p r e t  the 

prosecution experts and reports; and ( 3 )  a id  the defendant i n  preparing 

cross-examination. 

holding o f  Sloan i n  U.S. vs .  Crews.”s  I n  that  case, the defendant 

recelved a competency examination by two doctors, a san i ty  examinatton by 

another, and testimony from two t r e a t i n g  doctors. The defendant d i d  no t  

receive mental heal th  expert assistance t o  present the defendant‘s side 

or t o  ass is t  w i th  cross-examination. This was held by the cour t  t o  be 

r e v e r s  1 b l  e er ror .  I 

This federal appeals court l a t e r  a f f i rmed the I14 

Other federal  courts have in terpreted 4 as requirin5; a 

more l im i ted  r o l e  for the appointed psych ia t r i s ts .  

- , ‘ I ’  the United States Court of Appeals f o r  the Eleventh C i r c u i t  

af f i rmed a r u l i n g  by the Federal D i s t r i c t  Court for Southern Georgia t h a t  

granted the defendant a w r i t  o f  habeas corpus. The federal d i s t r i c t :  

court  had held that ,  a t  a minimum, I n  a cap i ta l  case i n  which the . 
defendant’s sani ty  a t  the time o f  offense I s  a t  issue, he has the 

const f tu t lonal  r i g h t  to a t  leas t  one psych ia t r i c  examination and opinion 

I n  Blake vs. 

developed i n  a manner reasonably calculated t o  a1 low the adequate rew iew 

o f  relevant, ava i lab le  information, and a t  such time as w i l l  permit 

counsel reasonable opportuni ty to u t i l i z e  the analysis i n  preparation and 

conduct o f  the defense.”’ I n  a l a t e r  opinion, the Eleventh Circui t :  

upheld a t r i a l  court ‘s denial o f  the defendant’s motion for a consul t ing 
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psych ia t r i s t .  ' The court held tha t  & was sat is f ied by an 

examination by a three-member state lunacy commission, a l a t e r  

examination a t  the request of the state, and addi t ional ly ,  by an 

examination by two physicians for competency. I Z o  

The not ion o f  a psychiat r ic  defense consultant also appears 

t o  have been re jected by the United States Court o f  Appeals for the F i f t h  

C i r cu i t .  I n  Glass v. Blackburn,'*' the court  held tha t  Louisiana's 

provis ion of an evaluation of the defendant by an independent sani ty 

comnission s a t i s f i e s  &. The court  a lso held tha t  the allowance o f  a 

second Sanity Commission examination exceeded the requirements o f  

Ake. ' * *  - 
c. The Independence o f  the Expert. & also ra ises concerns 

about the re la t ionsh ip  of the psych ia t r i s t  t o  the s ta te . ' * '  I n  S t a t e  

v. I n d v i k a Z 4 ,  the North Dakota Supreme Court ru led  tha t  mental health 

evaluations conducted a t  a state hospi ta l  were s u f f i c i e n t  to determine If 

a defendant was suffering from a mental heal th disease or defect. 

According t o  the court ,  state-employed mental heal th staff d i rected by a 

court t o  conduct mental health evaluations are not advocates o f  the 

prosecution any more than a court-appointed defense counsel i s  beholden 

t o  the  prosecution merely because he o r  she Is comgensated by the state. 

The fact  t ha t  the psych ia t r i s ts  on the s tate hospi ta l  s t a f f  were ca l led 

as prosecution witnesses d i d  not necessari ly r e f l e c t  any bias o r  lack o f  

i ndependence. ' ' 
I n  S t a t e  vs. Gambrell,'z6 the North Carol ina Supreme 

Court considered whether a defendant had the r i g h t  to choose h i s  own 

psychiat r is t  o r  h i r e  a p r iva te  one, and whether the appointment o f  a 

state-employed psych la t r i s t  would s a t i s f y  &. The court  stated that  the 

41 



appointment of a state-employed psych ia t r i s t  d i d  not pose an inherent 

c o n f l i c t  o f  in te res t  suf f ic ient  t o  d l squa l i f y  a psych ia t r i s t  and th i i t  the 

appointment of a state employed psych ia t r i s t  may f u l f i  11 the  state'!; 

const i  t u t i ona l -ob l i ga t i on  under &. "' 
I n  Beaven v. Commonwealth,'28 the defense argued t h a t  the 

t r i a l  cour t  erred i n  refusing t o  appoint a second independent 

p s y c h i a t r i s t  t o  examine and evaluate the defendant. Counsel for  the 

defendant claimed that, because he had not par t i c ipa ted  i n  the se lec t ion  

o f  the f i r s t  psych ia t r i s t  appointed to evaluate the defendant, the t r i a l  

court  should have appointed a new psych ia t r i s t .  

Court found no error  i n  the t r i a l  cour t ' s  denial,  c i t i n g  the language i n  

Ake t h a t  a defendant i s  not e n t i t l e d  to  a psych ia t r i s t  of h i s  persorial 

l i k i n g . ' 2 9  

The V i rg in ia  Supreme 

6. Psychiat r ic  Assistance a t  the Sentencing Stage 

Considering the prov is ion o f  psych ia t r i c  assistance for  

indigent defendants a t  the sentencing stage, the Supreme Court i n  

found t h a t  due process required access to a psych ia t r i c  examination,, t o  

the testimony o f  a psych ia t r i s t ,  and t o  assistance i n  preparation o f  the 

sentencing phase.'" As wi th  the issue of psych ia t r i c  assistance at: 

t r i a l  proceedings, lower courts have been ca l led  upon to i n t e r p r e t  the 

defendant's r i g h t  t o  psych ia t r i s t  assistance a t  the sentenclng stage!. 

State Courts 

I n  Brewer v .  State, ' ' '  the defendant on r e t r i a l  was convic:ted 

o f  f i r s t  degree murder and sentenced t o  death. 

tha t  the appel late court erred by f a i l i n g  to  appoint expert witnesses on 

the issue of the defendant's san i ty  a t  the second stage Sentencing 

The defendant charged 
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proceeding. 1 3 *  

psych ia t r i s t  for the State t e s t i f i e d  i n  Ake tha t  the defendant posed a 

th rea t  of cqnI.i_nuing criminal violence. 

who test i f l@appeared on behalf of the defense. 

the State d id  not have a s t ra teg ic  advantage over the defendant tha t  

would create a r i sk  of er ror  i n  the proceeding absent a defense witness 

t o  courterbalance the State 's expert testimony. 

The court  found &g dist inguishable because a 

I n  Brewer, the on ly  psych ia t r i s t  

Thus, the Court found, 

3 3  

I n  State v. Smith, 1 3 '  a man sentenced to  death on convict ion 

o f  -two counts of murder and two counts o f  del iberate homicide pet i t ioned 

for a rehearing o f  defendant's sentence based on Ake v. Oklahoma. The 

defendant argued t h a t  i n  l i g h t  o f  &, he was e n t i t l e d  to  addi t ional  

psychiat r ic  assistance. The Montana Supreme Court disagreed, f ind ing  

t h a t  A&-lacks d i r e c t  appl i c a t i o n  to Montana's cap1 ta l  sentencing - 
proceeding. According to the court, the psychiat r ic  testimony i n  & 
raised the issue o f  the defendant's future dangerousness, which i n  

Oklahoma i s  a aggravating fac to r  I n  cap i ta l  sentencing proceedings. I n  

Montana, future dangerousness i s  not a aggravating circumstance under the 

s tate 's  capi ta l  sentencing statute. Unl ike the s i t u a t i o n  i n  &, the 

state d i d  not r e l y  upon or present psychiat r ic  evidence to establ ish any 

aggravating fac to r  a t  sentencing. Further, a t  no time d i d  the state 

attempt t o  e l i c i t  from the psych ia t r i s t  who t e s t i f i e d  a t  the rehearing an 

opinion concerning f u t u r e  dangerousness of  the defendant. ' I s  
I n  Tucrcrle v. Commonwealth, I 36 the prosecution presented 

evidence that  the defendant showed a high p r o b a b i l i t y  o f  f u t u r e  

dangerousness. The V i  rgl n l  a Supreme Court he1 d that, even though 

Tuggle's t r i a l  and appeal predated & , I 3 '  the t r i a l  cour t  erred i n  
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denying Tuggle's motion f o r  an independent psych ia t r i s t  to rebut the 

prosecution' s psychiat r ic  evidence of future dangerousness. J *  

However, the --, cour t  - found tha t  the denial o f  an i ndependent psychiat r i  s t  

was riot r e v e r ~ t b l e  -. -- error  because the j u r y  made a separate, spec i f i c  

finding tha t  the "vileness" predicate had been proved beyond a reasonable 

doubt: . 1 3 9  

Federal Courts 

Rul ing on fu ture dangerousness I n  Bowden v.  the U.S. 

Court o f  Appeals f o r  the Eleventh C i r c u i t  d is t inguished between Georgia 

l a w  appl cable t o  tha t  case and the Oklahoma law appl icable i n  a. 
Oklahoma Stat .  L l t .  21, §701.12(7)(1986) makes fu ture dangerousness i n  

sentencing an aggravating factor .  The prosecutfon I n  A& presented 

testimony concerning the.defendant's future dangerousness. Georgia Code 

Ann. 927-2534.1 (1978) made the imposi t ion o f  the death penalty 

contlngent on the existence o f  aggravating circumstances. The defendant 

i n  Bowden was charged wi th  murder whi le engaged i n  an armed robbery, 

another cap i ta l  fe lony,  and an aggravating circumstance. Unl Ike the 

sentencing s i t u a t i o n  i n  &, Bowden's prosecutors had no need t o  present 

psychiat r ic  evidence to show an aggravating fac to r  and d i d  not present 

any. The cour t  I n  Bowden held, therefore,  t ha t  the "danger and 

inequ l t les  which concerned the (Supreme) Court i n  & d i d  not ex i s t "  i n  

Bowden. 1 4 '  

F l n a l l y ,  In  Car tw igh t  vs. the U.S. Court of 

Appeals for the Tenth C i r c u i t  found no error by the t r i a l  court  i n  

re fus ing to provide the defendant w i th  a p s y c h i a t r i s t  to  ass is t  him 

during the sentencing por t lon o f  the t r i a l .  Unl ike the & case, the 
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prosecution d id  not present any psychiatr ic testimony about Car twr ight 's  

f u tu re  dangerousness. Further, the defense made no request for the 

appointment,-of -a psych ia t r i s t  for the purpose of presenting m i  t i g a t i n g  

e v i  dence at. -the sentenc i ng stage . ' ' 
7 .  Mental D i  sabi 1 i t i e s  Other Than Insani ty 

- Ake provided a c r im ina l l y  accused ind igent  the cons t i t u t i ona l  

r i g h t  t o  psychiat r ic  assistance i n  cases i n  which the question of the 

defendant's insani ty  would be a s ign i f icant  factor a t  t r i a l .  

t ha t  r i g h t  w i th in  the context o f  Supreme Court decisions recognl t ing the 

ind igent  defendant's due process r i g h t  t o  pa r t i c i pa t i on  i n  j u d i c i a l  

proceedings. 

appl icable to  defenses other than insani ty,  the Ake precedent has been 

c i t e d  as guaranteeing defendants broader protect ions than the language o f  

the opin ion indicates. '4s 

I t placed 

While the decis ion d id  not expressly provide r i g h t s  

- 

State Courts 

I n  S t a t e  v. Pou1sen,'46 a Washington s tate appel late cour t  

considered whether the appointment o f  a psychologist was required f o r  a 

defendant ra i s ing  the defense o f  diminished mental capaci ty. Under 

Washington case law, an ind iv idua l  wi th  dimlnished mental capacity does 

not have the requ is i te  I n t e n t  to commit the crime charged. The cour t  

in terpreted %, along w i th  Washington s tatutory  law, as appl icable t o  a 

defendant whose mental condi t ion i s  l i k e l y  to  be a s i g n i f i c a n t  f a c t o r  a t  

t r i a l  , wi th  the insan i ty  defense a t  i ssue i n  Ake as being merely one type 

o f  mental condi t l o n  afford1 ng t h a t  protect ion.  

The cour t  c i t ed  the United States Supreme Court 's  reference i n  & 
to the defendant's "mental condition'' as support for  the app l ica t ion  of 
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The cour t  found Ake t o  mental d i s a b i l i t i e s  other than insan i ty .  1 4 7  - 
that  diminished capacity i s  a type of mental condi t ion re levant  t o  it 

defendant's capab i l i t y  to  form the required i n t e n t  or mental s ta te  iind 

tha t  & must- apply to  the mental condl t ion o f  diminished capaclty. 

--, - 
The -.. _- 

.. 4 4 , :* 

court  thus found that ,  because Poulsen had made a c lear  showlng tha t  h i s  

mental condi t ion would be a s ign i f i can t  f a c t o r  a t  t r i a l ,  the lower 

cour t 's  denial of h i s  motion for a psychologist t o  ass i s t  i n  h i s  defense 

was 'In er ror .  1 4 8  

Federal Courts 

I n  United 'States v.  Flynt, '49 the defendant, who was not 
Indigent, was charged w i th  f i v e  judgments o f  cr iminal  contempt by a 

federal d i ' s t r i c t  court .  The United States Court o f  Appeals for  the Ninth 

C I rcu i t  concluded t h a t  the defendant had lacked the r e q u i s i t e  mentall L 

capaclty t o  commit contempt. However, the defendant had not  been 

provided the oppor tun i ty  to have an expert  witness examine him, evert. 

though the defendant had Iden t i f i ed  a witness. The federa l  appeals 

court, c i t i n g  &, found t h a t  the compelling Importance o f  psych ia t r i c  

assistance i n  cr iminal  proceedings i s  we1 1 recognized. The cour t  found 

tha t  &, along w i th  lower court  ru l ings ,  was persuasive I n  f i n d i n g  t h a t  

expert psychiat r ic  assistance was important to  the F l y n t ' s  defense iind 

tha t  depr iv ing him of an expert psych ia t r i c  witness deprived him of the 

on ly  defense he had. The'court thus found the d i s t r i c t  cour t  abused i t s  

d isc re t ion  and reversed the convict ion. I 
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IV .  IAW IN PRACTICE 
The preceeding two sections described what mental heal th expert 

assistance "oiight'' to be provided t o  indigent persons accused o f  crimes 

who exhi b i  t 'mental aberration i n  accordance wi th  current l e g i s l a t i v e  and 

case law developments. 

mandate legal  procedures and qui te  another th ing to secure t h e i r  actual 

and 

c ies 

must 

-- 

I t  i s  one th ing  to  leg is la te  or j u d i c i a l l y  

implementation. A s  noted by one commentator i n  h i s  r e v i e w  o f  legal 

mental heal th  Interacttons, " t a l s  important as reforms i n  l ega l  pol 

(a. , the law 'on the books' 1 cer ta in ly  are, these accompli shments 

not be confused wi th  the end r e s u l t  (&, the 'law i n  p rac t ice ' ) . "  

I n  order to revlew and evaluate the "law i n  practice'' o f  prov id lng mental 

heal th expert assistance t o  indigent cr iminal  defendants, the authors and 

the i r  co l  legues surveyed state t r i a l  judges and publ I c  defenders 

throughout the country and conducted in-depth f i e l d  research i n  

Baltimore, Detroit, and Phoenix. This sectlon reviews these inqu i r ies  

i n t o  the practices of mental heal th expert assistance. F i r s t ,  i t  

out l ines the research methods. Then, I t  describes the r e s u l t s  o f  the 

survey o f  judges and publ i c  defenders throughout the country. 

i t  reports on the pract ices of providlng mental heal th expert asslstance 

Final  l y ,  

to indigent cr iminal  defendants i n  Baltimore, Detroit, and Phoenix. 

A.  RESEARCH METHODS 

1. Survey o f  Judaes and ?ubl lc Defenders 

I n  September 1987, Project  s ta f f  surveyed by mail questionnaire 

151 state t r i a l  judges and 146 attorneys representing ind igent  cr iminal  

defendants throughout the country. A cover l e t t e r  explained tha t  

information was bel  ng sought about independent mental heal th  expert 
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ass1 stance a t  pub1 i c  expense f o r  indigent defendants fo r  the purposes o f  

evaluating, preparing, o r  presenting insani ty  defenses. The cover l e t t e r  

fur ther  r e q t p t e d  if the rec ip ien t  o f  the questionnaire was unfami l iar  

w i th  the p r s e d y e s  f o r  prov id ing mental health expert assistance i n  h i s  

o r  her j u r i s d i c t i o n  tha t  the questionnaire be given t o  someone e l s e  who 

would be w i l l i n g  and able to  complete the questionnaire. 

The two-page, self-admini stered questionnaire contained a slhort 

introductory statement tha t  noted t h a t  information about "rout ine,  

court-ordered mental heal th evaluations'' was not being sought. I t  

fu r the r  explained that,  depending on the j u t i s d i c t l o n ,  independent 

evaluations may be processed the same as court-ordered evaluation; 

administered through another o f f f c e ,  such as a publ ic  defender's ofPice; 

contracted "out" w i th  a pub l i c  or p r i va te  mental hea l th  agency; or ,  a -F 

combination thereof. I n  considerat ion o f  these r e f e r r a l  options, 

respondents were asked to answer four mu l t ip le  choice questions and one 

open-ended question: 

1) What government u n i t  or agency i s  responsible 
f o r  requests for independent mental heal th  
evaluatlons of Ind igent  cr lminal  defendants? 
I f  an at torney can request an independent 
evaluat ion from more than one agency, please 
check &lJ that  apply. (Choices: Court, 
Publ ic Defender's OfCIce, Public Mental Heal th 
Hospi ta l ,  Comnunity Mental Health Center, and 
Other) 

2) Which o f  the fo l low ing  professionals perform 
the evaluations i n  your j u r i s d i c t i o n ?  
(Choices: Psychiat r is ts ,  Psychologists, 
Soci a1 Workers, and Others). 

3) What i s  the employment status of the 
professionals who conduct the evaluations? 
(Choices: Pr iva te  Prac t i t ioners ,  Court 
employees, Department o f  Mental Health 
Employees, and Other). 



. ' ' .  
4) Who bears a l l  or p a r t  o f  the expense for the 

evaluations? (Choices: Court, Publ ic 
Defender's O f f i c e ,  County, and Other) 

5)  -I& you have any comments o r  suggestions about 
the provis ion of  mental health expert 

.a-s-sistance i n  your j u r i s d i c t i o n  (e.g., what 
works we1 1, what needs improvement)? 

Using the 1983 County and C i t y  Data Book, the three mos t  populous 

locat ions i n  each state were ident i f ied.  The chief, presiding, or 

another judge from the general j u r i s d i c t i o n  t r l a l  court  i n  each o f  these 

locations received the mail questionniare. I n  a l l  , 151 state t r i a l  

courts were samp 1 ed . 
The 198511986 Directory o f  Legal Aid and Defenders' Offices of  the 

United States (National Legal Aid and Defenders' Association, 1985) 

provided the names of the sampled publ ic defenders. I t  l i s t s  the 

"offices" t h a t  provide criminal representation to persons unable to  

obtain p r i v a t e  counsel .' Questionnaires were sent t o  the publ ic  

defenders from the three most populous c i t i e s  (based on 1980 Census data) 

i n  each state. Addi t ional ly,  a publ ic defender i n  the D i s t r i c t  o f  

Columbia received a questionnaire. 

2. F i e l d  Research. 

Project  s ta f f  conducted two rounds o f  f i e l d  research I n  

Baltimore, Det ro i t ,  and Phoenix during the per iod beginning December 1987 

and ending A p r i l  1988. Two or three researchers v i s i t e d  each s i t e  twice 

during t h i s  period for  three to  f i v e  days each. Interviews with defense 

attorneys, prosecutors, mental heal th o f f i c i a l s ,  judges, and cour t  

administrators provided the data for describing and evaluating the 

provis ion of mental heal th expert assistance i n  each of the s i t es .  
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The ind iv iduals  with whom interv iews were conducted were not a 

Stat1 s t i  cal  l y  representative sample. 

because they were ~ i d e n t i f i e d  as the most  well-informed ind i v idua ls  id t h  

regard- to  mental -- c health expert assistance provided t o  ind igent  cr imfnal  

defendants i n  the j u r i s d i c t i o n .  

Issues concerning the structure,  organization, and admin is t ra t ion 01' 

mental heal th expert assistance provided t o  indigent cr iminal  

defendants. 

They were purposively chosen 

Interviews centered on a core set  o f  

4 

Project  s t a f f  sought Information about how things worked and why. 

The purpose o f  the f i e l d  research was t o  conduct a carefu l  descr ip t i ve  

study o f  the various I n s t i t u t i o n a l ,  economic, and other contingencies 

that ,  i n  contrast or I n  contrad lc t lon t o  the a r t i cu la ted  r u l e s  and 

p o l i c i e s  determine how the.lega1 and mental heal th agencies and systems a 

ac tua l l y  operate. The data obtained i s  qual1 t a t i v e  and, therefore, does 

not  lend i t s e l f  t o  quanti  t a t i v e  assessments. 

Draf ts  o f  the descr ipt ions o f  mental heal th expert assistance 

provided t o  indigent cr iminal  defendants I n  the three s i t e s  were reviewed 

f l r s t  by p ro jec t  s ta f f  and then sent ou t  as " r e v i e w  d ra f t s "  t o  a l l  

interviewees. 

suggestions for change and was urged to correct  any statements t h a t  were 

f a c t u a l l y  incorrect .  

Everyone receiv ing a review d r a f t  was i n v i t e d  t o  make! - 

These reviews were then taken i n t o  account i n  

. s t ruc tu r ing  the second round o f  f i e l d  research and i n  prepar ing the 

desct ip t lons contalned I n  th is  a r t i c l e .  
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8. SURVEY RESULTS 

A total--pf_ 70 judges or court administrators, 68 defense attorneys, 

and two other-Sourt o f f i c i a l s  i n  47 states responded to  the survey.s 

Contrary t o  the l e g i s l a t i v e  and j u d i c i a l  provisions for  mental heal th 

expert assistance for  indlgent cr iminal defendants--whlch draw 

d i  s t inct ions between purely defense re la ted assistance provided to 

defendants and court-ordered mental health expert assistance tha t  i s  

meant to  help the t r i a l  court  i n  i t s  adjudication and d ispos i t ion  o f  

mental heal th cases--the overa l l  resu l ts  of the survey suggest tha t  

various organizational * economic, and other contingencies not necessarily 

re la ted to a r t i c u l a t e d  ru les  and po l i c ies  tend to determine how mental 

health expert assistance 1s  actua l l y  provided. - 
Asked what government agency or un i ty  1 s responsible f o r  requests 

for independent mental heal th evaluations o f  indigent cr iminal  

defendants, 47 percent of the respondents ident i f ied  t r l a l  courts, 35 

i d e n t i f i e d  publ IC defenders, four percent iden t i f ied  publ IC mental heal th 

hospitals, f i v e  percent community mental heal th centers, and e ight  

percent of the respondents i d e n t i f i e d  other agencies or f a c i l i t i e s  

responslble for  conducting mental heal th evaluations of indigent cr iminal  

defendants i n  t h e i r  j u r i s d i c t i o n .  The l a t t e r  category included an 

* 

emergency psychiat r ic  screening center, a competency screening un i t ,  a 

medical of f ice o f  court, and various individcrals working w i t h i n  the 

criminal j u s t i c e  or mental health system (e.g. , "county corrections 

medical consultants," " j a i l  officials," and pr iva te  psychologists and 

psychiatr i  s t s ) .  



I *  4 , *  

Sixty-four respondents who ind icated tha t  the  t r i a l  courts i n  t ' h e i r  

j u r i s d i c t i o n  pr lmarl  l y  were tesponsi b l e  for providing mental heal th 

expert  ass ig tnce ,  indicated t h a t  other agencies were a lso  involved i n  

prov id ing tht e assistance. 

percent) indicated tha t  legal  service agency i n  t h e i r  j u r l s d i c t l o n  was 

a lso  involved i n  the provis ion o f  mental heal th expert assistance. 

percent of the respondents indicated t h a t  mental heal th hospi t a l  s were 

Involved. The same percentage o f  respondents i d e n t l f l e d  community mcental 

heal th  center 's involvement. Other agencies or f a c i  1 l t l e s  were 

i den t i f i ed  by fourteen percent o f  the respondents who I d e n t i f i e d  the 

t r i a l  court  as assuming the major respons ib i l t t y  for prov ld lng mental 

heal th  expert assistance i n  t h e i r  j u r i s d i c t i o n .  These r e s u l t s  suggest a 

cooperative arrangement among the t r i a l  courts and the various agencies 

and f a c i l i t i e s  involved i n  the prov is lon  of mental heal th  expert  

assistance to ind lgent  cr iminal  defendants. 

The major1 t y  o f  those respondents (67 

Nine 

Not surpr is ing ly ,  survey respondents indicated t h a t  psych ia t r i s t s  

and psychologists provided the great b u l k  of mental heal th  examlnatlons 

o f  indlgent cr iminal  defendants. Ninety-nine percent o f  the respondents 

I d e n t i f i e d  psychiat r is ts ,  and 86 percent I d e n t i f i e d  psychologists as 

providing mental heal th  expert assistance i n  t h e i r  j u r i s d l c t i o n s .  Only 

19 percent o f  the respondents d e n t i f l e d  social workers and seven percent 

i d e n t i f i e d  other professionals among those providing mental heal th  expert 

assistance. The most frequent y c i t e d  employment status was p r l va te  

p rac t i t i one r  ( c i t e d  by 89 percent o f  the respondents), fo l lowed by 

employee o f  varlous departments of mental health (56 percent) , cour t  

employee (9 percent) and various other  employment categories (15 percent) .  
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Among the sources o f  funding for mental heal th expert assistance, 

various components of  the j u d i c i a l  system were c i t e d  most o f ten  by 

respondents 352- percent o f  the respondents), followed by county 

government (39 percent)  and pub1 i c  defender of f ices (37 percent). 

Twenty-eight percent of the respondents c i t e d  other funding sources. The 

great ma jor i t y  of these respondents l i s t e d  the "state" as a source o f  

"other" funding e i ther  without explanation or with i d e n t i f i c a t i o n  o f  a 

state d i v i s i o n  or department (e.g., the "state indigent defense fund," 

O f f i c e  o f  Publ ic Advocacy, State Court Administrat ion Of f ice,  D i s t r i c t  

Attorney Off 1 ce, and State Pub1 1 c Defender Off 1 ce) . 
Hal f  of the survey respondents made comments or suggestions about 

what worked wel l  and what needed improvement i n  t h e i r  j u r i s d i c t i o n s .  

largest s ingle group & these respondents--a t o t a l  o f  24--comnented t h a t  

the loca l  system was working qui te  wel l  and tha t  a s u f f i c i e n t  number and 

var ie ty  of qual i f i e d  mental heal th experts were avai lab le to  provide 

assistance. Good a v a i l a b i l i t y  was a t t r i b u t e d  to urban locat ion,  

proximity t o  educational i n s t i t u t i o n s  or, i n  one case, a forensic u n i t  o f  

pr ivate p r a c t i  t ioners located nearby. Reportedly, one j u r i s d i c t i o n  

maintains an "expert witness book" from which mental heal th  experts may 

be chosen. Funding of mental health expert assistance, e i t h e r  through 

the t r i a l  court  or the publ ic defenders o f f i c e ,  was not vlewed as a 

problem by t h i s  group of  respondents. However, 19 respondents--the next 

largest group making comnents--reported constant and-of ten severe funding 

problems tha t  resul ted i n  poor q u a l i t y  mental heal th expert assistance. 

One d i  sgruntled respondent noted: "Other than rout ine competency/ 

insani ty exams pursuant to the ru les  of  procedure ... the assistance 

envisioned by the & decision i s  being r o u t i n e l y  denied for  budgetary 

The - 
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reasons. 

reasons by a 'pre-screening' process.'' 

Even competency examinations are being l i m i t e d  for budgetalry 

S i x  respondents made comments suggesting problems of conf ident ia l i  t y  
--c - 

of mental h e l t h  evaluations If court funds or cour t  personnel were 

involved i n  the assistance. This problem reportedly forced defense 

attorneys to  seek out  more expensive p r i va te  mental heal th  expert 

assistance, an a1 ternat ive t h a t  was o f ten  proh ib i ted  by l i m i  ted fundls. 

c 

However, one F lor ida respondent noted tha t  a defense at torney i n  h i s  

j u r i s d i c t i o n  could request t h a t  the t r i a l  judge appoint an expert as p a r t  

o f  the defense team, thereby p lac ing the expert 's  repo r t  under the 

at torney-c l ient  p r i v i l ege  as defined by F lo r ida  law. 

respondents indicated tha t  the prov is ion o f  mental hea l th  expert 

assistance i n  t h e i r  j u r i s d i c t i o n  was often delayed due to  large caselloads 

and t h a t  mental heal th expert examinations were f requent ly  o f  poor 

qua l i t y .  One respondent was q u i t e  sa t i f l ed  w i th  the mental heal th  elxpert 

assistance provided but decried the lack o f  a1 te rna t l ve  d isposi t ions 

avai lab le t o  the t r i a l  court. Another respondent noted the need for 

b i l i ngua l  mental heal th  experts or bet te r  i n te rp re te r  services. 

one respondent indicated t h a t  the request for  comments or suggestionis 

about what worked and what d i d  not  was simply too broad. 

A number o f  

Finial l y ,  

If nothing else, the survey resu l ts  suggest the d i f f i c u l t y  o f  

categor iz ing neat ly  the various approaches local  j u r i s d i c t i o n s  take i n  

prov id ing mental heal th .exper t  assistance t o  ind igent  cr iminal  

defendants. The d i f f i c u l t y  o f  drawing a1 1 but broad general izat ions from 

these r e s u l t s  po in t  ou t  the need f o r  carefu l  descr ip t i ve  studies o f  

various systems of providing mental heal th  e x p e r t  assistance actual  

operate. As noted by one comnentator, "Ctlo the extent  t h a t  carefu 

Y 
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descr ipt ions of the various re levant  agencies i n  systems o f  the 

contingencies af fect ing t h e i r  operations are avai lab le for publ ic  

knowledge an-d-djscussion, needed improvement could be f a c i  l i ta ted. ' I6  

C. PROJISION OF EXPERT ASSISTANCE I N  THREE JURISDICTIONS 

1. Baltimore 

I n  Baltimore, mental hea l th  expert assistance i s  provided t o  

ind igent  cr iminal  defendants p r i m a r i l y  through the O f f i c e  of  the Publ i c  

Defender. ' 
- Ake.* That i s ,  the expert I s  employed by the Publ ic Defender to  ass i s t  

i n  the evaluation, preparation, and, i f  necessary, the presentation o f  a 

d e f e n ~ e . ~  The information obtained by the mental hea l th  expert i s  not 

shared wi th  the prosecution before the t r i a l  .' 

I t  closely follows the "defense consultant" model noted i n  

An indigent cr iminal  defendant a lso may ob ta in  a mental heal th  - 
evaluation through Medical Services of  the C i r c u i t  Court f o r  Baltimore 

Ci ty '  which acts, i n  par t ,  as an agent of the Maryland Department of 

Health and Mental Hygiene for the purposes o f  prov id ing mental heal th 

expert assistance t o  the C i r c u i t  Court. The resu l t s  o f  t h i s  

court-ordered evaluation, however, are not conf ident ia l  t o  the defense. 

Both the defense and prosecuting attorneys may discuss the defendant's 

evaluation w i  t h  the Medical Services expert. 

These two mechanisms--the former p r imar i l y  designed to  ass i s t  

the defense and the l a t t e r  to ass fs t  the cou t s '  case ad jud icat ion and 

dispositlon--for.providing mental heal th eva uations were i n  place before 

the Ake decision. As discussed i n  t h i s  s e c t  on, & has had l i t t l e  

impact on the prov is ion o f  expert assistance i n  Baltimore. 

a. O f f i c e  o f  the Publ ic Defender. Maryland's O f f i ce  o f  the 

Public Defender (here inaf ter  "Publ IC Defender") came i n t o  l e g i s l a t i v e  
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existance on Ju ly  1, 1971.6 The enabling s ta tu te  charges the Publ ic 

Defender w i th  providing legal  representat on, inc lud ing  necessary r e  

services, fg,r,j.ndigent persons taken i n t o  custody I n  accordance w i  t h  

laws o f  the,S.t&te o f  Maryland or the ordinances o f  any county, 

munic ipa l i ty ,  or Baltimore Ci ty ,  invo lv ing possible incarcerat ion or 

ated 

the 

confinement.' Representation i s  provided i n  c r im ina l  t r i a l s ,  appeals, 

juveni l e  cases, post-conviction proceedings, probat ion and parole 

revocations, d ispos i t ion  of detainers and involuntary  c i v i l  comml tment t o  

mental ins t i tu t ions . '  One of the stated goals o f  the Publ ic Defender 

i s  to provide legal  representat ion for ind igent  cr iminal  defendants t h a t  

i s  "equal to or exceeds t h a t  representation af forded by the p r i va te  

bar. 9 

The Pub1 1 c Defender appoints one "d i  s t r i c t  defender" for - - 
each o f  twelve d i s t r i c t s  i n  Maryland conforming to the geographical 

boundaries of the D i s t r i c t  Court. Each d i s t r i c t  defender i s  responsible 

for a l l  defense a c t i v i t i e s  i n  the d i s t r i c t  Inc lud ing  the employment o f  

experts. 10  

I n  the C i t y  of Baltimore, one o f  twelve operat ional  d i s t r i c t s ,  

court  personnel estimate t h a t  8Ox-90X of c r im ina l  defendants q u a l i f y  for 

indigency and are represented by pub l ic  defenders or panel attorneys. 

Panel at torneys are p r i v a t e  attorneys appointed t o  serve i n  c o n f l i c t  

cases (p r imar i l y  cases i n  which co-defendants use inconsistet l t 'defenses) 

and assigned to  various 

as previous t r i a l  or appel la te  experience." 

attorneys and 83 panel at torneys i n  Baltimore Ci ty  closed approximately 

42,000 cases i n  the D i s t r i c t  Court, C i r c u i t  Court, and Juveni le Court.'' 

according t o  q u a l i f i c a t i o n  c r i t e r i a  such 

I n  1987, 63 s t a f f  
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The State provides the Public Defender w i t h  a budget that  

According to  a spokesperson , 1 nc l  udes funds for expert serv i  ces. ' 
although eaqhoperatlonal u n i t  o f  the Public Defender has monies for 

experts, i n  gr_a_ctice, the funds are used as needed throughout the state. 

Aggregate data ind icat ing monies spent for various types of experts i s  

no t  avai lable. The spokesperson noted, however, t h a t  approximately 75% 

of the expert budget I s  used for assistance i n  mental heal th cases. 

I n  Bal tlmre C1 ty,  approximately 25% of the funds f o r  expert mental 

heal th  assistance i s  spent on assistance of defendants i n  death penalty 

cases, and approximately 75% i s  spent on defendants i n  felony, 

misdemeanor, juveni l e ,  and c i v i  1 commitment cases. 

1 4  

I n  Baltimore C i ty ,  the decision t o  engage a mental heal th 

expert i s  made by the t r i a l  lawyer i n  conjunction w i t h  the Chief Attorney 

of the Mental Health Div is ion or h i s  deputy, who authorize the payment o f  

the expert. Occasslonally the d i s t r i c t  publ ic defender i s  consulted. 

The Mental Health Div is ion located i n  the C i t y  of Baltimore I s  a 

state-wide u n i t  o f  the Publ ic Defender tha t  employs s i x  attorneys, s i x  

invest igators,  and f i v e  secretaries. ' 
u n i t  i s  to  represent respondents i n  c i v i l  c m l t m e n t  cases, i t  aids 

publ IC defenders throughout the state i n  cr iminal  cases invo lv ing claims 

of mental disorder (i .e., competency, cr iminal responsi b i  1 I t y  and 

sentencing considerations). H ls to r ica l l y ,  the Mental Health Div is ion has 

assumed respons ib i l i t y  for  mental health e x p e r t  assistance i n  publ IC 

defender cases and has become a major resource f o r  mental heal th  law 

expert ise throughout the state.  According to a spokesperson of the 

- 

Though the main funct ion o f  the 

Pub1 l c  Defender's Off ice,  the 

expert assistance to indigent 

preferred method o f  providing mental heal th  

defendants, an approach supported by the 
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. -  . . .  Maryland Court o f  Appeals i n  State v .  Pratt,16 I s  one i n  which the 

defense counsel determines and controls the scope of expert services 

avai lab le  t o t h e  defendant wi th  11 t t l e  or no in tervent ion by the - 
prosecution-orJhe court .  ' - 

Experts are chosen based on the spec i f i c  needs of each case. 

I n  Baltimore Ci ty ,  the Public Defender does not maintain a formal l i s t  o f  

mental heal th  experts. The Mental Heal t h  D l v i  sion has, however, 

developed a working knowledge of experts i n  the comnunlty who specia l ize 

I n  various mental disorders. I n  some cases, the cour t 's  Medical Serv ices  

i s  asked to recommend an expert i n  s p e c i a l i t y  (e.g., psychological 

test ing,  violence and dangerousness, pedophil ia, organic impairments, and 

organ i c d i sorder s 1 . 
. ~ Generally, experts'  credent ia ls include professional experience -- 

I 

I n  one o f  the area's major mental heal th  f a c i l i t i e s ,  such as the Clifton 

T. Perkins Hospital Center: a f f i l i a t i o n  w i th  one o f  the major teachlng 

hosp 

Mary 

head 

p r e f  

t a l  s, such as Johns Hopkins Unlversl  ty  or the Universl t y  of 

and; or t r a i n i n g  i n  the Forensic Fel lowship Program d i rec ted  by the 

of Medical Services. I n  addi t ion,  the Public Defender's Office 

r s  to r e t a i n  experts who have conducted evaluations for both the 

prosecution and the defense i n  order t o  mal n t a i n  the experts'  c r e d i b i l  i t y  

w i th  the judge and ju ry .  "If I h i r e  a whore,'' noted one pub l i c  defender, 

"I w i l l  get  nai led." 

According t o  a spokesperson o f  the Publ lc Defender, mental 

heal th  experts are pa id $75 an hour, approximately two-thirds of the 

usual ra te  o f  $125 to $200 an hour f o r  p r i v a t e  forens ic  evaluations i n  

the Baltimore-Hashington area. He noted t h a t  obta in ing qua l i f i ed  

professionals t o  conduct forensic evaluations has not been a problem i n  
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Baltimore, large ly  due t o  the r e l a t i v e l y  large number of such e x p e r t s  i n  

the area. 

On--yare occasions, an indigent cr iminal  defendant i s  

represented @-pr i va te  counsel rather than by a publ ic defender or a 

panel attorney."' 

expert ass1 stance i n these cases. A f t e r  the pr ivate at torney requests 

the expert assistance, the Public Defender evaluates the case t o  make 

sure the c l i e n t  i s  indigent and assesses the defendant's need f o r  

psychological evaluation. These cases general ly are handled i n  the same 

manner as those represented by panel attorneys. 

The Public Defender may also provide mental health 

I f  a defendant i s  not indigent or h i s  actions do not suggest 

the p o s s i b l i t y  of mental disorder, the Mental Health u n i t  w i l l  deny 

mental heal th expert assistance. According to a spokesperson, however, - 
the u n i t  w i  11 do everything i t can t o  avoid court  chal lenges based on 

alleged f a i l u r e s  t o  provide expert assistance. Occasionally, a defendant 

who i n i t i a l l y  i s  no t  considered Indigent becomes indigent a f t e r  spendtng 

a l l  h i s  or her money on attorney's fees. I n  these cases, the Mental 

Health U n i t  may make a judgment about the extent of  the defendant's 

current indigency. Reportedly, If a t  a l l  possible, i t  w i l l  ass is t  the 

attorney i n  securing mental health expert assistance a t  l i t t l e  or no cost  

t o  h i s  or her c l t e n t .  

I n  rare cases, a pr ivate at torney w i l l  f i l e  a motion i n  the 

t r i a l  court  requestlng expert assistance. Because the courts have no 

budget for paying independent experts, the Public Defender i s  n o t i f i e d .  

To date, these cases have been worked out  in formal ly  between the cour t  

and the Pub1 i c Def ender I s O f f  1 ce. 
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b. Mental Health Evaluations Provided by  Medical Services& 

- the C i r c u i t  Court for  Baltimore City. Medical Services o f  the C i r c u i t  

Court for  Balimre. C i t y  ( former ly  referred to as the Supreme Bench o f  

BaltPmore) m g s t a b l i s h e d  i n  1920 t o  provide psych ia t r i c  evaluations and 

consul tat ion t o  a l l  the  judges of the C i r c u i t  Court for Balt imore 

City." Responsible t o  the judges of t h i s  court,  Medical Services, 

with permission of the C l rcu i  t Court, cur ren t ly  a l so  serves the D l s t r i c t  

Court o f  Maryland (Pol ice Court), the Federal D i s t r i c t  Court i n  Maryland, 

and various C i r c u i t  Courts i n  the  State on an as-needed, fee-for-servlces 

basis." Medical Services cu r ren t l y  employs f i ve  psych ia t r i s ts ,  three 

f u l l - t i m e  and two part-t ime psychologists, four soc ia l  workers, eighlt 

secretaries, and one o f f i c e  ass is tant .  Several residents,  also, are 

employed i n  addi t ion to fe l lows working i n  the-Medical Services Forensic . 

Fellowship Program. Typica l ly ,  fellows handle federa l  cases. 

Only rough estimates e x i s t  of the number o f  cour t  c l i n i c s  l i ke  

Medical Services i n  Baltimore. A few comentators, however, have 

attempted t o  estimate the frequency o f  mental heal th  evaluations or 

consultat ions performed on behal f  o f  the j u d i c i a l  system. Pol lak 

estimated tha t  i n  1987 the t o t a l  number o f  "psychiat r ic - legal  

consultationsn1 i n  the United States exceeded one m i  11 ion. More 

recently, Shah and McGarry estimated tha t  the annual number of forens ic  

mental heal th  evaluations of a l l  types approaches or even exceeds two 

m i  1 1 i on. O 

estimations--i .e., t h a t  as many as two m i  11 ion  mental heal th  evaluations 

and consultat ions are performed each year for the na t ion 's  18,000 colurts 

of general, l imi ted,  and special j u r i s d i c t i o n , 2 o c  It i s  surpr is ing  t h a t  

so l i t t l e  has been wr i t t en  about how these "per ipheral"  services are 

Assuming that such estimates are credl  b l e  

60 



I .  

structured, organized, and administered w i t h i n  the courts. The s t ructure 

and organization of mental health c l i n i c s  serving the courts throughout 

the United S!aies are not  uniform.20d Their var ie ty  i s  characterized 

by the i r i d iosypcra t i c deve 1 opmen t . * 
Medical Services conducts forensic psychiat r ic  evaluations 

per ta in ing to pre- t r ia l  , pre-sentence, and post-sentence matters , and 

evaluations for cases regarding custody and v s i  ta t ion ,  delinquency, 

abuse and neglect, guardianship and adoption, and waiver to  juven i le  

court." Medical Services' f i r s t  ob l igat ion s to  ass is t  the courts i n  

t h e i r  decisionmaking i n  these matters and not  necessari ly to provide help 

t o  the defense o r  prosecution. I t  s t r i v e s  t o  maintain i m p a r t f a l i t y  

through staff who provide advice, c l a r i f i c a t i o n ,  and refer ra l  information 

t o  both the defense and the prosecution. A psychologist of Medical - 
Services stated tha t  he viewed himself as an advisor and consultant t o  

both the prosecution and the defense, though he stated tha t  he was always 

careful  t o  avoid any inequi t ies i n  the information he gave to e i t h e r  

side. 

An important component o f  the p r e - t r i a l  evaluations i s  

screening for competency to  stand t r i a l  and cr iminal  r e s p o n s i b i l i t y  a t  

the time o f  the al leged offense. 

the Department of Health and Mental Hygiene as p a r t  o f  the statewide 

Communi t y  Forensic Screen1 ng Program. ' * The balance of  the Medi cal 

Services Office i s  funded exclusively by the C i t y  of Baltimore. 

two sources combined provide the t o t a l  1988 annual budget of  $1,058,509. 

Medlcal Services charges $295.00 t o  conduct an evaluation for a 

j u r i s d i c t i o n  other than the Circui  t Court for  Bal t imore C i  ty. '' 

This screening component i s  funded by 

These 
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Medical Serv ices  conducts two kinds of screening evaluations 

fo r  the Department of Health and Mental Hygiene for  cr iminal  defendants 

i n  Baltimore I-* City :  - (a) competency t o  stand t r i a l  (competency only) and 
(b) competency -. -- to stand t r i a l  and cr iminal  respons ib i l i t y  a t  the t inre o f  

the a1 leged offense (NCR/competency) .*' I n  pract ice,  the issue of 

competency to stand t r i a l  may be raised by any par ty  a t  any time during 

the cr iminal  proceedings.2s I n  Baltimore, when the question of a 

defendant's competency (1 .e. , competency only) i s  raised, the cour t  

usual ly  requests tha t  Medical Services screen the defendant for 

competency to stand t r i a l .  These evaluations are conducted on an 

outpat ient  basis by Medical Services. That i s ,  the defendant does niot 

need t o  be admitted as an inpat ien t  I n  a forens ic  mental hea l th  f a c i l i t y  

t o  undergo t h i s  evaluation. The attorney representing the defendant: i s  

required t o  complete a form which must be signed by the judge hearing the 

case t o  authorize the screening. No formal w r i t t e n  cour t  order i s  rieeded 

unless Medical Services determines tha t  fu r ther  inpat ien t  evaluat ion of 

the defendant i s  needed a t  the Cl i f ton 1. Perkins Hospital Center or any 

other Department of Health and Mental Hygiene f a c i l i t y .  

- 

If  the defendant intends to r e l y  on a plea o f  not c r i m i n a l l y  

responsible (NCR), the defense must f i l e  a w r i t t e n  p lea a t  the time o f  

the i n t i a l  pleading." I f  t h i s  plea i s  f i l e d  l a t e  (more than 15 days 

a f t e r  arraignment), a f i n d i n g  o f  good cause i s  necessary to  enter thie 

p lea before tbe court. Once an NCR plea i s  entered, the s t a t e ' s  at torney 

prepares and the judge approves and signs a cour t  order for an evaluiatlon 

o f  whether the defendant was not c r im ina l l y  responsible a t  the time of 

the offense and whether the defendant i s  competent to  stand t r i a l .  

s ta te 's  attorney then de l i ve rs  a copy o f  the order, the NCR plea, thie 

The 
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defendant's offense report and any other relevant case information to  the 

Medical Services Of f i ce . "  

If-a-defendant i s  not i n  custody (out on b a i l  or h i s  o r  her own 

recognitance),Medical Services, sometimes wi th  the help o f  the at torney, 

contacts the defendant by mail, telephone, or other means and arranges a 

date f o r  the competency or NCR/competency screening evaluation. I f the 

defendant f a i l s  to  appear a f t e r  repeated attempts to contact him or her, 

Medical Services r e f e r s  the case back to the court. Reportedly, i n  

approximately h a l f  o f  the cases, the court  issues a warrant to br ing the 

person t o  Medical Services f o r  screening. Ind iv iduals  who are i n  custody 

are t ransferred under guard to Medical Services. 

from the C i r c u i t  Court are usual ly screened wi th  

referred from the D i s t r i c t  Court w i th in  48 hours 

f o r  screening. I f  the screening examination ind 

evaluation i s  needed on an inpat ient  basis, the 

Defendants re fer red 

n 30 days and cases 

of the courts request - 
cates t h a t  fur ther 

efendant i s  t ransferred 

t o  a Department o f  Health and Mental Hygiene f a c i l i t y .  

transfer i s  included on the o r i g i n a l  court  order f o r  NCRIcompetency 

cases. No addi t ional  court-order i s  needed. No formal cour t  order i s  

required for Medical Services to  screen defendants for competency only. 

A court order i s  required, however, f o r  f u r t h e r  competency evaluation 

which may require the defendant's hospl t a l  izat ion.  

The provis ion for 

Medical Services' screening evaluations for competency 

t y p i c a l l y  take 15-35 minutes; but may take as long as an hour.'" They 

explore defendants' understand1 ng of  court  procedures , medical and 

psychiatr ic h is to ry ,  present fami ly  or community support, and past 

criminal record. The evaluation repor t  usual l y  recommends a1 ternat ives 

t o  incarceration and re fe r ra ls  to  appropriate agencies. A1 though the 2 9  
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Medical Serv ices evaluator does not address the speci f ic  question OB 

cr im i  na l  responsi b i  1 i t y  1 n the competency screen1 ng repor t ,  1 f asked; he 

or she w i l l - a& lse  the defense attorney informal ly i f  a p lea of no t  

c r im ina l l y  rwppnsib le  seems appropriate. 

Medical Services' screenings f o r  cr iminal  responsib l l  I t y  

t y p i c a l l y  take longer than screenings for competency only,  60-90 minutes, 

i n  p a r t  because they combine a determination o f  the defendant's 

competency with consideration o f  the reasons for a plea of "not 

c r i m i n a l l y  reponsible." I n  the NCR screenings, the Medical Service!: 

evaluators examine the same elements o f  a defendant's f i t n e s s  t o  proceed 

as those i n  the competency on ly  determinations, but may weave questlons 

i n t o  the overa l l  examination of cr iminal  responsi b i l l  t y .  

the Medical Services evaluator includes a shor t  paragraph which speaks t o  

the appropriateness o f  the insan i ty  plea for the defendant.30 

I n  the report ,  

- 

A copy of the repo r t  o f  the competency only  screening 

evaluat ion and, if conducted, a copy o f  the repor t  o f  the i n p a t i e n t  

evaluat ion conducted by a Department o f  Health and Mental Hygiene 

f a c i l i t y  I s  sent t o  the court ,  the s t a t e ' s  attorney, and the defensc! 

at torney w i th in  seven days o f  the court-ordered inpat ien t  

evaluation. I '  Generally, 60-65 percent o f  the defendants screened by 

Medical Services do not requ l re  fu r ther  Inpat ien t  evaluation. I n  such 

cases, r e p o r t s  are made ava i lab le  more qu ick ly  because t h e i r  preparat ion 

need.not await the resu l t s  o f  Inpat ient  evaluation." A copy of the 

NCR/compe tency eval uat lon * 1 ne1 udi ng the add1 t i  onal i npat 1 en t eval u a t i  on 

i f  conducted, s prepared for the defendant as w e l l  as the court ,  s ta te ' s  

attorney, and he defense attorney. " The NCR/competency repo r t  I s  

prepared w i th in  s i x t y  days o f  the o r i g i n a l  cour t  order. The 3 4  
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timeframe for preparing e i ther  a competency only or an NCRlcompetency 

repor t  can be extended if good cause i s  shown.3s 

I n  -- summary, - the defense attorneys i n  Baltimore have three 

general opti_en_s_ for obtaining mental heal th expert services for  a 

c l i e n t .  

t h e i r  handling o f  cases involv ing questions o f  mental aberrat ion but may 

provide defense attorneys s u f f i c i e n t  information to preclude the 

The f i r s t  two are designed pr imar i l y  t o  ass is t  the courts I n  

necessity o f  securing independent mental heal th expert assistance. The 

t h i r d  opt lon i s  designed pr imar i l y  to ass is t  the defense. 

attorney can get a quick "reading" o f  the defendant's cr iminal  

responsi b i  1 i t y  from a competency only evaluation conducted by Medical 

Services. The Medical Services s ta f f  are avai lable to attorneys for 

c l a r i f i c a t i o n  of  evaluation resul ts ,  informal consultat ion, and r e f e r r a l  - 
t o  other mental heal th  expert services. 

indicate whether the defendant w i l l  enter a plea o f  not  c r i m i n a l l y  

F i r s t ,  the 

The attorney does no t  have to  

responsible i n  order t o  obtain t h i s  evaluation. Second, the attorney can 

obtain a specif ic evaluatton of the defendant's cr iminal  r e s p o n s l b l l i t y  

from Medical Services, but only i f  the defendant enters a plea of not 

cr iminal ly  responsi b le.  F ina l ly ,  the attorney can request an independent 

evaluatlon from the Publ ic Defender's O f f i c e .  This l a s t  a l te rna t ive  

allows the attorney to  explore the opt lon o f  an insani ty  defense without 

no t i f y ing  the State. 

The nature of  the case determines which opt ion i s  taken. For 

example, the Pub1 IC Defender's Of f i ce  rou t ine ly  provides an Independent 

mental heal t h  eval uat ion i n capi ta l  cases. However, i n  cases i nvol v i  ng 

less serious offenses, the attorney may consider the Medical Services 

evaluation before pursuing an independent evaluation. I f the evaluation 
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i s  Favorable t o  the defense pos i t ion,  the defense may forego a separate 

evaluation by an independent expert. 

to the deferjxe-,the. attorney may declde to request add1 t i ona l  expert 

I f  the evaluatlon i s  not favolrable 

assistance the Public Defender's Mental Health Div is ion.  

2. D e t r o l t  

I n  Det ro i t ,  indigent cr iminal  defendants who ra i se  the Issue o f  

Insani ty  as a defense are provided mental health expert  assistance to 

evaluate, prepare, o r  present their  defense by means o f  one or more of 

the f o l  lowing mechanisms: (1 1 court-ordered mental heal th  evaluat ion 

provided by the De t ro i t  Recorder's Court Psychlat r lc  C1 i n i c  or the !Center 

for Forensic Psychiatry I n  Ann Arbor, Mlchtgan; ( 2 )  consul ta t ion services 

rendered by an "In-house" psychologist employed by the Defender O iv is ion  

o f  the. Legal Aid and Defender Assoclat lon o f  Det ro i t ;  and (3 )  mental - 
health evaluat ion perforrned by Independent, p r i va te  psych ia t r i s t s  or 

c l l n t c a l  psychologists a t  the request o f  the defendant and a t  the expense 
e 

of Wayne County, Michigan. 

Taken together, these provis ions seem genera l ly  consistent w i t h  

the requlrements o f  u. I n  pract ice,  the helpfulness o f  these 

provtstons t o  an insani ty  defense la rge ly  depends on the 

conscientiousness and d i  1 igence o f  the at torney representlng the ind igent  

cr iminal  defendant. Clear ly,  no matter how wel l  a j u r i s d i c t i o n  

Implements the mandate o f  &, the avai lab le assistance w i l l  remain 

unused if counsel i s  not 'cogn i tan t  o f  and sensi t ive to the issue o f  

mental aberrat ion I n  cr iminal  proceedlngs and does not have the r e q u i s i t e  

p rac t ica l  knowledge about the help tha t  I s  avai lab le to explore the 

i ssue. 
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a. Court-Ordered Mental Health Evaluations. Although designed 

to assist the courts in their decislonmaking, not necessarily to give 

direct assisjageto a criminal defendant with his or her defense, mental 

health evaletjons ordered by the Detroit courts give a defendant access 

to mental health professionals who may be helpful to a defense. Upon 

notice by defense counsel of an intention to assert a defense of insanity 

on behalf o f  the defendant, judges of the Detroit Recorder's Court, the 

Wayne County Circuit Court, and the Thirty-Sixth District Court order the 

defendant to undergo an examination of criminal responsibility by the 

Recorder's Court Psychiatric Clinic.' In practice, almost all criminal 

defendants first are evaluated for competency to stand trial or criminal 

responsibility by the Clinic before the courts will entertaln any defense 

motions for the appointment of a mental health expert independent of the 

Clinic. 

- 

The Clinic is an outpatient facillty which provides diagnostic 

mental health services to the District and Circuit Courts of Wayne County 

as well as to the Wayne County Probation Division of the Michigan 

Department of Corrections. 

support staff, the Recorder's Court Psychiatric Clinic employs twelve 

psychologists, two psychiatric social workers, two psychiatrists worklng 

on a part-time basis, and one physician who conducts physical 

examinations for the Cllnlc on a contractual basis.' 

In addition to a director and clerical 

In addition to examinations relating to a criminal defendant's 

claim of insanity, the Clinic performs dlagnostic evaluations requested 

at the pretrlal stage including examinations regarding a defendant's 

understanding of Hiranda rights, competency to stand trial , el igibi 1 1  ty 

for release on bond, general mental health status, and suitabillty for 
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involuntary c i v i l  comml tment.' Diagnostic evaluations performed a t  the 

post-convi c t ion  stage include sentence and treatment recommendations , and 

assessment qrJ1eatment and social service needs while a defendant lis 

under a cour_SJj-supervision. 

courts a t  any t i m e  fo l lowing the arraignment on the warrant or by a 

Referrals t o  the C l i n i c  may be made by the 

supervising probation officer during an offender's probationary period. 

Eva1 uat ions and recommendat ions per ta i  n l  ng t o  r e i  ns tatemen t of dr  1 v i  ng 

prlvF leges * and psychological tes t ing  of developmentally d l  sabled persons 

are referred t o  the Pro ject  S t a r t  Focus Program, a program o f  t r a i n i n g  

and soc ia l i za t ion  fo r  ex-offenders.' I n  addi t ion to  I t s  mental heal th 

diagnostic functions, the C1 i n l c  conducts a group therapy program f o r  

approximately 100 probationers.' 

Typical ly,  once the court has received and approved a defeme - 
motion of an i n ten t i on  t o  assert an i nsan i t y  defense, the C l i n i c  i s  

n o t i f i e d  w i th in  hours. A formal order, "Order for Evaluation Relat ive to 

Criminal Responsibi l i ty," i s  prepared by the C l i n i c  on behal f  o f  the! 

court. Usually, the date and t ime of the examination I s  scheduled to 

accomnodate the C l i n i c ' s  po l i cy  of  submitt ing the completed evaluations 

o f  cr iminal  r e s p o n s i b i l i t y  to the court  w i t h i n  28 days o f  the issuanlce o f  

the court order. Defendants i n  custody t y p i c a l l y  are escorted to  thle 

C l i n l c  and returned to  the j a i l  by s h e r i f f ' s  deputies upon completlcin of 

the examination. Defendants not  I n  custody pending t r i a l ,  must come1 to 

the C l i n i c  f o r  examinatlons a t  t imes establ ished by the C l i n i c .  

According t o  a C1 i n i c  spokesperson, the responsibi 1 i t y  for  assuring the 

defendant's appearance i s  shared by the defendant and the C l i n i c .  I f  a 

defendant does not meet h i s  o r  her scheduled appointment, the C l in ic :  

reportedly n o t i f i e s  the defendant several times. The defendant's 
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attorney may receive not ice a t  the same t ime .  

appear may r e s u l t  i n  a defendant's detention. 

Repeated f a i l u r e s  t o  

Examinations performed by the C l i n i c  r e l a t i n g  to the issue o f  

w imina l  responsi b i  1 i t y  t y p i c a l l y  commence wi th  a physical examination o f  

the defendant and include review of  a ten-page questionnaire completed by 

the defendant; review o f  records made avai lable to  the C l i n i c  by the 

defense counsel , prosecutor, or pol i c e ;  psychological tes t ing ;  and a 

c l i n i c a l  intervtew of the defendant. Copies of r e p o r t s  o f  the r e s u l t s  o f  

the examination are submitted to the court wi th  copies provided to the 

defense counsel , prosecuting attorney, and the ourt .  Though defense 

attorneys and prosecutors are not prohibi ted or discouraged from 

conferring wi th  the C l l n i c  before, during, or a f t e r  an examination of  

the i r  c l i e n t ,  according to a C l i n i c  spokesperson, d i r e c t  consultat ions 

between defense counsel and C l i n i c  examiners are infrequent. 

I n  ra re  cases, the court-ordered examination r e l a t i n g  to a 

claim o f  insan i ty  may be performed by the Center for Forensic Psychiatry, 

a 180 bed adu l t  psychiat r ic  hospi ta l  i n  Ann Arbor. The Center i s  

authorized t o  provide services requested by the courts, inc lud ing 

examinations of  cr iminal  defendants f o r  incompetency to  stand t r i a l  and 

criminal responsi b i  11  ty. 

b. Public Defender's In-House Mental Health Counsel. The 

great major i ty  o f  cr iminal  defendants i n  Detroit w h o  are assigned counsel 

a t  government expense, are indigent, approximately 88 percent according 

to one court  administrator. The Defender Div is ion o f  the Legal Aid and 

Defender Association o f  Detro i t ,  commonly known as the "Public Defender," 

represents approximately 25 percent o f  the indigent c r im ina l  defendants 

i n  the D e t r o i t  Recorder's Court and the Wayne County C i r c u i t  Court." 
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The Public Defender i s  a p r i va te  non-prof i t  organizat ion tha t  evolved 

from the Legal Aid Society establ ished by the De t ro i t  Bar Associat ion i n  

1908. The sff're i s  supported by the County of Wayne on a voucher 

reimburseme& - b s i s .  

The Pub1 IC Defender employs a fu l l - t ime  psychologist serv'lng as 

in-house consultant t o  i t s  25 attorneys and seven Invest igators .  The 

psychologist may interview an Ind igent  cr iminal  defendant i n  order to  

ass is t  i n  the assignment of a p a r t i c u l a r  at torney t o  a case and t o  

counsel the assigned attorney w i t h  regard t o  legal  s t ra teg ies,  inc lud ing  

motions fo r  examination o f  Incompetency to  stand t r i a l ,  assignment of an 

independent mental health expert to  the case, and fac to rs  t h a t  may 

inf luence the decision t o  pursue an Insan i ty  defense. Though not  

-1 spec l f i ca l  l y -  intended to meet- the requirements o f  the mental heal th 

expert ass1 stance envisioned by &, the consul t a t l o n  o f  the Public 

Defender's psychologl s t  enhances and complements the work o f  independent 

s 

mental hea l th  experts assigned to p a r t i c u l a r  cases. 

c. Independent Mental Health Exper t  Assistance. Independent, 

p r iva te  forensic psychiat r is ts  and psychologists, employed by the courts 

a t  the request o f  both the at torneys o f  the Public Defender and p r i v a t e  

attorneys, are central  t o  the t h i r d  and most  important mechanism f o r  

providing mental heal th expert assistance to ind igent  cr iminal  defendants 

i n  Det ro i t .  According t o  persons from several components o f  the c r lm lna l  

j u s t i c e  system i n  Detroit, reasonable requests for the appointment of an 

Independent, p r iva te  psych ia t r i s t  or psychologist are seldom, if evcer, 

denied by the courts. A spokesperson of  the Publ ic Defender expressed 

the opin ion shared by others I n  the j u s t i c e  system i n  D e t r o i t  t h a t  

independent mental health expert assistance i s  a "defendable expenditure" 
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o f  pub l i c  funds i n  appropriate criminal cases. 

however , requests for  the appointment of  a mental heal th expert  usual l y  

are made anacpnsidered only a f t e r  the indigent cr iminal  defendant has 

been examined-.for competency to  stand t r i a l  or for cr iminal  

respons ib i l i t y  by the D e t r o i t  Recorder's Court Psychiat r ic  C l i n i c .  

According to  a spokesperson, the Public Defender r a r e l y  requests the a i d  

of an independent mental hea l th  expert when the C l i n i c  has examined and 

found a c l i e n t  to be incompetent t o  stand t r i a l  or not g u i l t y  by reason 

o f  insan i ty .  Such determinations by the C l i n i c  seem to be determinative 

wi thout the add1 t iona l  weight of an independent mental heal th  exper t 's  

opinion. Only i n  cases where the attorney suspects a mental d isorder and 

the C l i n i c  f a i l s  t o  support t h a t  suspicion, w i l l  the at torney consider 

requesting independent mental heal th expert assistance. According t o  the - 
spokesperson, a competent at torney is un l ike ly  to  request independent 

mental heal th expert assistance unless such assistance i s  deemed a 

valuable t a c t i c  of the defense. 

As a p rac t i ca l  matter, 

. 

Requests for independent mental heal th expert assistance, made 

by e i the r  o ra l  or wr i t t en  motion, are granted r o u t i n e l y  by the courts.  

The select ion and recruitment of a qua l i f ied  psych ia t r i s t  or c l i n i ca l '  

psychologist i s  t y p i c a l l y  l e f t  to  the attorney. As  noted e a r l i e r ,  the 

Publ ic Defender's In-house psychologist may ass i s t  publ ic  defenders I n  

i d e n t i f y i n g  and r e c r u i t i n g  mental health experts su i tab le i n  a p a r t i c u l a r  

case. Pr ivate attorneys--who represent approximately 75 percent of the 

indigent cr iminal defendants i n  De t ro i t  do not have access t o  t h i s  k ind  

o f  "in-house" expert assistance. The f a c t  tha t  the Publ ic  Defender 

employs an in-house psychologist who, presumably, sensi t i t e s  the 

attorneys t o  mental d i s a b i l i t y  issues, possibly creates a d i f fe rence i n  
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the qual i ty of representation between pub1 C defenders and assigned 

counsel who may not  be su f f i c ien t ly  s k i l l e d  t o  recognize and evaluate 

signs o f  men$gl-disorder i n  t h e i r  c l i e n t s '  demeanor and behavior. 

T w q h  most  mental health experts employed by the cour t  stay 

w i th ln  the $300 fee l i m i t  established by the court  for forens ic  mental 

heal th  evaluation o f  indigent cr iminal  defendants ( inc lud ing  an in terv iew 

and a wr i t t en  evaluation), a defense at torney has the r i g h t  t o  p e t i t i o n  

the court  f o r  extraordinary expenses and the court  t y p i c a l l y  w i l l  grant 

reasonable requests. One criminal cour t  judge interviewed noted tha t  he 

d i d  not consider expenses for mental hea l th  expert assistance i n  ind igent  

cases a s ign i f i can t  expense for the court .  

The se lect ion and recruitment of independent mental heal t t r  

experts i n  Detroit i s  informal. Typica l ly ,  a telephone c a l l  from air i 

attorney to  a p r i va te  psych ia t r i s t  or c l i n i c a l  psychologist i n i t i a t e s  the 

independent mental heal th  expert assistance provided i n  ind igent  cr'lminal 

cases. No formal l i s t s  o f  qua l i f i ed  fo rens ic  mental heal th  experts i s  

maintained by the courts, the Public Defender, o r  the Hayne County 

Prosecutor. I f  a mental heal th expert who has been contacted by an 

at torney i s  w i l l i n g  and able to ass is t  i n  a case. the at torney t y p i c a l l y  

sends the expert whatever background informat ion he or she has on the 

case (e.g., po l i ce  records, charges, and personal informat ion) and 

ass is ts  the expert i n  scheduling an in te rv iew w i th  the defendant. 

According to  a p r i va te  c l i n i c a l  psychologist,  a f t e r  the i n i t i a l  contact 

w i th  the attorney and u n t i l  an evaluation repor t  i s  submitted t o  tho 

attorney, independent mental heal th experts conduct t h e i r  work r e l a t i v e l y  

independently of the cr iminal  j u s t i c e  system. 

"high prof1 l e "  cr iminal  cases, independent mental hea l th  experts have 

Except i n  controvers' lal  , 
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l i t t l e  or no contact with. the attorneys i n  a case. 

the cases, no ora l  testimony i s  sought and the attorney r e l i e s  on the 

w r i  t t e n  repQrt--submi t t e d  by the independent experts and whatever 

i nformation-he- .or she may have gleaned from mental heal t h  repor ts  

I n  the m a j o r i t y  o f  

submitted by the Recorder's Court Psychiatr ic C l i n i c  or from the advice 

o f  the Publ ic Defender's psychologist. 

A f t e r  cotnpietion o f  service i n  a par t i cu la r  case, independent mental 

heal th experts submlt an expense voucher to  the court. Except for the 

q u a l l t y  control  provided by the natural select ion o f  some experts over 

others, and the addi t ional  weaning o f  l e s s  favored experts by the 

adversarial process i t s e l f ,  no process o f  performance evaluat ion or 

system for the improvement of services rendered by mental hea l th  experts 

e x i s t s  i n  Detroit. This i s  not to say t h a t  the criminal j u s t l c e  and 

mental heal th personnel involved I n  forensic mental health issues I n  

Detroi t have rejected such processes and systems. One c l  1 n i  ca l  

psychologist noted t h a t  she had not received, but would be recept ive to, 

any advice, suggestions, or guidelines regarding the content and 

organization of  evaluation reports she subml t t e d  t o  the courts. 

3 .  Phoenix 

I n  Maricopa County, the provls ion o f  mental heal th  expert  

assistance to  indigent cr lminal  defendants for  the purpose o f  preparing a 

defense may be obtained I n  conjunction with a court-ordered examlnatlon 

of a defendant's competency to stand t r i a l  or h i s  or her mental condi t ion 

a t  the t i m e  of the offense, pursuant t o  Arizona Rules o f  Cr lminal  

i 

Procedure, Rule 11. Arguably, t h i s  court-ordered evaluation was designed 

for the purpose o f  ass is t ing the Superlor Court of  Arizona i n  Marlcopa 

County (hereinafter the court)  I n  determining whether a defendant I s  
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competent to stand t r i a l  and not necessarily for the purpose of helping a 

defendant prepare a defense as described I n  

Di2yxeement between the cour t  and the Publ ic Defender's Office 

e x i s t  over y lp- is  responsible for providing independent mental heal th 

expert assistance beyond the rou t ine  court-ordered evaluat ions under Rule 

11. I n  par t ,  t h i s  disagreement i s  re la ted  to  whether an ind igent  

defendant i s  represented by the Publ ic Defender's O f f i c e  or by a 

court-appointed, p r i va te  attorney. 

According to the Arizona Rules of Criminal Procedure, the 

publ IC defender represents "a1 1 persons e n t i t l e d  to appol n ted counsel 

whenever he I s  authorized by law and able i n  fac t  to  do so."3 I f  the 

pub l ic  defender has a c o n f l i c t  I n  handling a case or i s  n o t  able t o  

handle a case for  some other .reason, the cour t  appoints a p r i v a t e  - 
a t t ~ r n e y . ~  According to  a spokesperson i n  the Court Admin is t ra tor 's  

Office,s approximately 12 percent of the Ind igent  c r im ina l  defendants 

i n  Maricopa County are represented by p r i va te  at torneys who contract  w i t h  

the court  on a year ly  basis. The cour t  w i l l  consider requests and ~wi11 

provide for expert mental hea l th  ass1 stance from the court-appointeid 

p r iva te  attorneys, but  It expects publ i c  defenders to  request expert 

mental heal th assistance from the Publ ic  Defender's O f f i c e .  

Spokespersons of the cour t  contend tha t  because the Pub1 1 c Defender's 

Of f i ce  has i t s  own budget for expert services, the c o u r t  I s  not  

responsible for prov ld lng expert  mental heal th  services for defendants 

who are represented by a pub l i c  defender. The cour t 's  perspect ive seems 

to be tha t  if an at torney i s  pa id by the Publ ic Defender's Of f l ce ,  *then 

the Public Defender's O f f i ce  i s  responsible for  the a t to rney ' s  requests 

for  expert services: on the other  hand, i f  an at torney i s  pa id  by tlhe 
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court, then the court  Is responsible f o r  the at torney's requests for  

expert services as par t  o f  a broad defense service package provided to  

the 1 ndigenLdefendant . Spokespersons from the Pub1 1 c Defender's O f f  i ce 

contend that -  the publ i c defender's budget for expert servi  cgs i s severely 

l i m i t e d  and tha t  the court should pay for such services requested by 

attorneys from the Public Defender's Office, i n  part,  because the court 

provides such services requested by the court-appointed p r i v a t e  

attorneys. They are concerned tha t  some defendants represented by pub 

defenders are not receiv ing the benef i t  of  mental heal th expert 

assi stance , as mandated by &, because of budgetary d i  sagreements. 

In terest ing ly ,  whereas defendants not represented by publ IC defenders 

i c  

n 

Det ro i t  may be disadvantages v i  s-a-vi s defendants represented by assigned 

counsel , indigent defendants represented by publ ic defenders I n  Phoeni x -.- 

may be disadvantaged r e l a t i v e  t o  the1 r counterparts represented by 

assigned counsel. 

Given the l i m i t e d  funding for expert services avai lab le through 

the Public Defender's Off ice,  a defense attorney usual ly pursues a 

court-ordered Rule 11 examination f i r s t .  Under Rule 11.2, "Calt any time 

af ter  an information i s  f i l e d  or indictment returned, any p a r t y  may move 

for an examination to determine whether a defendant i s  competent t o  stand 

t r i a l ,  or to  invest igate h i s  mental condi t ion a t  the time o f  the 

offense".' I n  Maricopa County, an evaluat ion pursuant to  Rule 11 I s  a 

two-step process. F i r s t  the court  determlnes i f  reasonable grounds 

e x i s t '  for conducting a Rule 11 examination by g iv ing the defendant a 

b r i e f  screening examination to determine whether threshold c r i t e r i a  e x i s t  

for questioning the defendant's competency t o  stand t r i a l  (not the \ 

defendant's mental status a t  the time o f  the offense). If the defendant 
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i s  found competent by t h i s  screening examination, the court ,  except i n  

ra re  cases, w i l l  not authorize a f u l l  Rule 11 examination o f  the 

defendant'sjgmgetency t o  stand t r i a l  and h i s  or her mental condi t ion a t  

the time of-3h-e offense. 

reasonable grounds* f o r  a f u l l  competency evaluation, the questions of 

competency to stand t r i a l  and insan i ty  a t  the time o f  the offense w l l l  be 

addressed. 

If the screening examination ind icates 

According t o  a spokesperson of the Court Admin ls t ra tor 's  

Of f ice,  the court  usual ly does not grant requests for  add1 t i o n a l  mental 

heal th  expert assistance i f  the defendant already has received a f u l l  

Rule 11 examination. If, however, the defendant was found competent a t  

the screening stage and was not  given a f u l l  Rule 11 examination. the 

court  w i l l  consider requests for expert assistance i n  prepar ing an 

Insan i ty  defense if the request i s  made by a p r i va te  at torney. (As 

mentioned e a r l i e r ,  the cour t  w i l l  not  consider such requests made by a 

pub l i c  defender, unless the Pub1 IC Defender's budget for  expert  w i  t r iesses 

has been expended.) Generally, the court  w i l l  g rant  a court-appointed, 

p r iva te  at torney 's  request for an independent mental heal th  expert 

provided su f f i c i en t  j u s t i f i c a t i o n  for the expert assistance has been made. 

I n  sumnary, mental hea l th  expert assistance to determine a 

defendant's competency t o  stand t r i a l  and mental s ta tus a t  the t ime of 

the offense may be provided by the court  pursuant to  Rule 11 or a t  the 

request o f  an assigned p r l va te  attorney, or i t  may be arranged by the 

Publ ic Defender's Of f ice.  

approaches are descri  bed below. 

The procedures fol lowed for each of these 

- 
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a. Evaluations Conducted Pursuant t o  Rule 11. Any defendant 

who ra ises the issue of competency t o  stand t r i a l ,  i s  screened by 

Correctional-He-a1 t h  S e r v i c e s  (CHS) t o  determine i f  "reasonable grounds" 

e x i s t  for a-qeyetency evaluation. CHS i s  a d i v i s ion  of the Maricopa 

County Department o f  Health Serv i ces .  According t o  statute,  CHS i s  

responsible for providing health care t o  inmates i n  the county j a i l s  

( i . e . ,  the Maricopa County Sher i f f ' s  O f f i c e  Detention Bureau). 

Correctional Psychiatry, a component o f  CHS, i s  licensed by the State 

Department o f  Health Serv i ces  as a mental heal th  screening, evaluation, 

and treatment agency. Correctional Psychiatry has a State-accredited 

Psychiatr ic Un i t  i n  the Detention Bureau's Ourango and Madison S t r e e t  

J a i l  f a c i l i t i e s .  As o f  November, 1985, these f a c i l i t i e s  have made the 

Detention Bureau the second largest Psychiatr ic Un i t  i n  the state.  Only -. 

the Arizona S t a t e  Hospital I n  Phoenix has more beds. Because these 

f a c i l i t i e s  are accredited by the state, the cour t  can order defendants t o  

Correctional Psychiatry f o r  screening or commit them f o r  treatment. This 

ved i n  t rans fer r ing  

court substant ia l  hospi ta l  

arrangement el iminates the secur 

defendants t o  the State Hospital 

costs. 

t y  r i sks  invo 

and saves the 

Screening examinations are conducted by a member of the CHS 

Correctional Psychiatry s ta f f  wherever the defendant s housed w i th in  the 

Maricopa County j a i l  system. I f  the defendant i s  not i n  custody, the 

defense attorney contacts CHS t o  schedule a time for he screening 

examination and i s  responsible f o r  making sure the defendant i s  present 

f o r  the examination. According t o  a spokesperson from CHS, the time 

involved i n  conducting screening examinations ranges from two minutes to 
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ninety  minutes. The length of an examination depends upon such factors 

as the amount of information CHS has about the defendant p r i o r  to the 

examination 304- whether CHS has examined the defendant on other  

- occasions. -@=the average, a screening examination takes about 45 

minutes and i s  completed w i th in  14 days o f  the motion. 

Screening examinations usual ly do not address d i r e c t l y  the i ssiie o f  

insani ty .  Insan i ty  i s  not addressed unless CHS determines t h a t  a full 

competency evaluation I s  warranted. I f  a f u l l  Rule 11 evaluat ion i s  

deemed warranted, the court  appoints two mental health experts to conduct 

separate and independent examinations. 

prosecution may submit the names o f  three experts from a l i s t  o f  names 

maintained by the court. '  The court w i l l  p i ck  one expert from each of 

the names submitted by the defense and the-prosecution. 

Both the defense and the 

A t  l eas t  orbe o f  

the experts must be a l icensed physician: and the other expert  may be a 

c e r t i f i e d  psychologist. If one or both pa r t i es  do not submit a l i s t  o f  

names to the court  or if the requested experts are unavailable, the cour t  

appoints experts o f  i t s  own choosing." 

A t o t a l  o f  64 names, Including those o f  19 psych ia t r i s ts ,  43 Ph1.D. 

leve l  psychologists, and two educattonal psychologists with Ed.D. 

degrees, appeared on the 11 s t  o f  ava i l  able mental health experts 

maintained by the cr imlnal  d l v i s ion  o f  the cour t  I n  September 1987. 

Court records revealed that, during the per iod from January 1, 1987 to  

October 23, 1987, a t o t a l  of  405 separate appointments o f  mental headth 

experts were made by the court  w i th  204 appointments from the "MD's 

Appointment L i s t "  and 201 appointments from the "Ph.D.'s Appointment: 

L i s t . "  Only one psych ia t r i s t  on the l i s t  was not appointed dur ing t h i s  

78 



, * .  

period; appointments of the remaining 18 psych ia t r i s ts  ranged from a 'low 

o f  3 to  a high of 20, with an average number of appointments of 10.74 

dur ing the p q j o d .  With more than double the number of psychologists 

than psychib&-lsts on the l i s t ,  the average number of times i n  which a 

psychologist was asked t o  ass i s t  the court was much lower--4.47 times 

dur ing the period. Appointments ranged from a low of 1 to  a high of 14. 

As was the case wi th  the l i s t  of psychiatr ists,  on ly  one psychologist on 

the l i s t  was not appointed to ass i s t  the court. Generally speaking, 

a1 though a few psych ia t r i s ts  and psychologists were appointed more 

frequent ly by the court, no mental health experts on the l i s t s  appeared 

to be excluded systematically. According to  a spokesperson from the 

court, those psychlat r i  s t s  and psychologists who are appointed most 

f requent ly are the experts who are more regular ly  ava i lab le  to the 

court. 

Once a desired mental heal th  expert has been chosen, a s t a f f  person 

i n  the court  c a l l s  the expert to determine h is  or her a v a i l a b i l i t y  and 

wil l ingness to  conduct the evaluat ion w i th in  a ce r ta in  time per iod and 

f o r  a set fee. 

Rule 11.3 Notice o f  Appointment. 

defendant, the crime w i th  which the defendant i s  charged, when the 

expert's repor t  i s  due, and the speci f ic  questions the repo r t  should 

address. The questions i d e n t i f i e d  on the form address the defendant's 

competency to-stand t r i a l  and whether the defendant presents a danger t o  

s e l f  or others. The form a lso  requests tha t  the expert address two 

questions about the defendant's mental condition a t  the t l m e  of the 

offense: (1) What was the "probable" mental condi t ion o f  the defendant 

Each expert who agrees t o  conduct an evaluat ion i s  sent a 

The appointment form I d e n t i f i e s  the 
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a t  the time of the offense? ( 2 )  What was the r e l a t i o n  o f  the determined 

mental disease or d e f e c t  t o  the alleged offense? 

I n  add i t ion  =-.a> - t o  the No t i ce  of Appointment, the cour t  sends each 

expert a four-page document tha t  explains the procedures regarding Rule 

11 appointments' I This document explains the Notice o f  Appointment 

form and the procedures for (a) conducting an examination t h a t  takes 

place, i n  the county j a i l ,  the expert 's  o f f i c e ,  o r  a mental heal th  

f a c i l i t y ;  (b) providing expert testimony i n  court;  and t c )  receiv ing 

compensat 1 on. 

- .  t 

Both the defense attorney and the prosecuting at torney may contact 

the experts before, during, and a f t e r  the evaluat ion period. 

t h i s  i s  done p r imar i l y  by the defense attorney. A r e p o r t  general ly i s  

I n  p rac t ice  

completed w i th in  30 days o f  the appointment. Copies o f  both experts'  - 
repor ts  are sent t o  the court, and the cour t  forwards copies t o  the 

defense attorney. The defense at torney reviews the repor ts  and may 

delete any inc r im ina t ing  statements made by the defendant. I *  Copies of 

the censored repor ts  are forwarded to the prosecuting at torney. I f  the 

prosecuting at torney questions the nature o r  quant i t y  o f  the deleted 

information, he or she may request tha t  the court  review the repor t  and 

ascertain whether the al leged incr lminat ing in format ion indeed should not  

be revealed. 

Once the evaluations are completed, the pres id ing judge of the 

cr iminal  d i v i s i o n  holds a-hear ing t o  determine the defendant's competency 

to stand t r i a l .  If the doctors agree on the  defendant's competency to  

stand t r i a l ,  counsel usual ly s t i pu la te  t o  the issue being decided by the 

court. If the repor ts  by the two experts disagree about the defendant's 
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competency, the defense usual 1 y 

evaluat ion (a "tie-breaker") by 

cour t  g e n e r d j y  appoints CHS t o  

addresses tk-same questions as 

requests t h a t  the Court provide a t h i r d  

yet another mental heal th expert. 

conduct the t h i r d  evaluation which 

the f i r s t  two evaluations. 

The 

Rule 11 o f  the Arizona Rules o f  Criminal Procedure was not  

implemented as a response to  Ake v. Oklahoma,'3 but several o f  i t s  

procedures approximate the mandate o f  a. I t s  appl icat ion usual ly  

r e s u l t s  i n  a t  least  two evaluations of a defendant's mental condi t ion a t  

the time o f  the offense. (Technically, the screening examination o n l y  

addresses the issue o f  competency. The " f u l l "  evaluation pursuant to 

Rule 11 y ie lds two examinations o f  the defendant's sani ty a t  the time of  

the al leged offense or three examinations i f  the f i r s t  two do no t  

. concur.) Although the defense attorney i s  not allowed to  choose one of - 
the experts, the attorney i s  p a r t  of  the se lect ion process. I n  most  

cases, if the attorney submits the name o f  an expert, the Judge w i l l  

select  the expert as one of the two evaluators provided the expert  i s  

avai lable.  The defense at torney i s  f ree  to  contact any of the experts a t  

any time during the evaluation process f o r  information t h a t  may be 

helpful i n  preparing the defense. f i n a l l y ,  although the experts'  reports 

are avai lab le to  both sides, the defense at torney i s  allowed to  screen 

the repor ts  and delete any of the defendant's statements concerning the 

offense charged before the reports are forwarded t o  the prosecuting 

at torney . ' ' 
Derpi t e  these features o f  the Rule 11 procedure, spokespersons 

of the Public Defender's O f f i c e  consider i t  a poor subst i tu te  for the 

type o f  expert mental heal th  assistance envisioned by The 
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screeni ng performed by CHS, cmP1 a i  ned one publ i c defender, of  ten 

precluded the prov is ion  o f  any further mental heal th  exper t  assistalnce i n  

cases that.  cog14 benefi t from such assistance. Attorneys repor ted ly  

o f ten  are nctt-s,atisfied w i th  whom the cour t  appoints as the  experts or 

w i th  the experts' avai l a b i l  1 t y  for consul ta t lon.  One publ IC defender 

expressed her perception t h a t  mental heal th  experts on the cou r t ' s  

appointment l i s t s  have agreed to work a t  a "discounted" r a t e  and, 

therefore, d i d  not  produce the type o f  i nc i s i ve  mental hea l th  examination 

she wished were ava i lab le  t o  the defense. Largely because the court  pays 

for  a1 1 Rule 11 evaluations , however, the publ IC defender usua l ly  pursues 

t h i s  route f i r s t  i f  a c l i e n t  shows any signs o f  mental aberrat ion.  

b. Evaluattons Arranged bv the Publ ic Defender. If a 

defendant i s  -found competent by the screening performed by CHS, a - 
ful l -sca le  Rule 11 evaluat ion r a r e l y  i s  conducted. I n  such instances, a 

publ ic  defender wishing to  explore defenses based on claims o f  mental 

disorder has no recourse bu t  to r e l y  on the resources o f  the  Publ ic 

Defender's Of f i ce .  Because of l i m i t e d  funds, t h i s  avenue tends to be 

taken only  i n  "high-ptof i  l e "  cases. 

The Publ ic  Defender's O f f i ce  does not maintain a formal l i s t  of 

experts. An expert i s  i d e n t i f i e d  i n fo rma l l y  by discussions among 

attorneys i n  the o f f i c e  about the "best" expert for a p a r t i c u l a r  case. 

The Publ ic Defender's O f f i c e  does not  have a s e t  fee schedule. The 

publ ic  defender.negotiates the exper t 's  f e e  w i th  he exper t .  No formal 

mechanisms of q u a l i t y  con t ro l  ex is t .  In formal ly ,  the q u a l i t y  o f  the! 

mental heal th exper t 's  previous work w i t h  the Pub i c  Defender's O f f i ce  i s  

a determining factor  i n  appointment. 
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. . ) .  
The defense attorney i s  not required t o  no t i f y  the prosecution 

tha t  an expert has been retained, though he o r  she i s  required, under 

discovery rules,  t o  ident i f y  any mental. heal th experts t o  be used as 

witnesses;'6._the - -- attorney also must no t l f y  the court  o f  h is  or her 

in ten t lon  t o  r e l y  on an Insani ty  defense." The expert 's repor t  

addresses whatever questions the pub1 i c  defender requests. The repor t  1 s 

-- - .- . 

f o r  the pub l ic  defender's use only; i t  i s  not shared with the prosecution 

unless the issue i s  ra lsed a t  t r i a l .  

c. Evaluations Reauested by Pr lvate Attorneys. Approximately 

12 percent of  the Indlgent cr iminal defendants i n  Marlcopa County are 

represented by pr iva te  attorneys who contract w i th  the court  on a year ly  

basis. These attorneys make a l l  requests f o r  expert mental heal th  

assistance d i r e c t l y  to the court. According t o  one attorney, some judges 0 

always re fe r  such cases f i r s t  to  the presiding judge o f  the cr iminal  

department f o r  a Rule 11 hearlng. 

the Rule 11 screening stage, and i f  the attorney wishes to pursue a 

I f  the defendant i s  found competent a t  

defense based on mental disorder, the attorney must show good cause I n  

order t o  obtain independent expert assistance from the court. Often the 

attorney can base a good cause argument on Informat ion obtained from the 

Rule 11 screening examination. According t o  one pr iva te  attorney, some 

judges rou t i ne l y  grant a request for Independent mental heal th  expert 

assistance without requ i r ing  a Rule 11 hearing f i r s t .  However, other 

intervlewees descri bed such judges as exceptlons to  the ru le .  

The attorney submits the name o f  an expert wi th the request fo r  

independent mental heal th expert assistance. 

to be selected from the cour t 's  Rule 11 appointment l i s t . )  The at torney 

(The expert does not have 
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must j u s t i f y  re ta in ing  any expert whose fees exceed the f e e  structuire 

establ ished by the court  (see Section C below). 

court ,  specla,e-s the questions the expert  should address. 

the evaluat!sn-.report i s  not  shared w i  t h  the prosecuting at torney uinless 

the issue I s  ra ised a t  t r i a l .  

The at torney, not the 

F ina l l y ,  

d .  Funding o f  Mental Health E x D e r t  Assistance. The cour t  

r e l i e s  on Correctional Health Services (CHS) fo r 'p rov id ing  much of  the 

court-ordered forensic mental heal th assistance given to  defendants and, * ' 

Inmates. I n  addi t ion to t rea t i ng  defendants who were found incompetent 

by the cour t  but  who are l i k e l y  t o  be restored t o  competency w i t h i n  s i x  

months, l 9  Correctional Psychiatry conducts a l l  of the Rule 11 screening 

examinations t o  determine i f  there are "reasonable grounds" for  a f u l l  

Rule 11 -evaluation, conducts some o f  the f u l l  Rule 11 examinations, and - 
occasional ly conducts pre-sentencing examinations pursuant to Rule 26.5 

of the Arlzona Rules o f  Criminal Procedure. 

r ,  

The cour t  has a unique f inanc ia l  re la t i onsh ip  w i th  CHS for  providing 

these services. I n  1983, the court  agreed t o  pay for  any psych ia t r i c  

ass1 stance provided by Correctional Psychiatry on a fee-for-servlces 

basis. The fees  were paid to  CHS who allowed Correctional Psychiatry t o  

use any remaining funds, a f t e r  paying expenses, for program 

Improvements. A f te r  a year, however, Maricopa County changed t h  s 

arrangement by requ i r i ng  a l l  renainlng funds t o  be paid i n t o  the county's 

general fund. Because Correctlonal Psychiat ry 's  workload for t h  cour t  

continued to  increase and because no funds were avai lab le from CHS for  

addi t ional  s t a f f ,  a new f l nanc ia l  arrangement was developed by the cour t  

and Correctional Psychiatry t o  re l i eve  some of  the workload problems. 



According to  t h i s  new arrangement, implemented I n  1986, the court funds 

two Correctional Psychiatry posl t ions  i n  exchange for services provided 

t o  the court-.-.The court  pays approximately $13O,OOO a year t o  the County 

Department &Heal th  Serv i ces  w i  t h  the understanding t h a t  the money w i l l  

fund one fu l l - t ime  equivalent psych ia t r i s t  and one fu l l - t ime equivalent 

psychologtst i n  Correctional Psychiatry. This arrangement reportedly 1 s 

benef ic ia l  to the cour t  because the f l a t  fee i s  l ess  than the Ind iv idual  

costs for services provided by Correctional Psychiatry and the add1 t l o n a l  

s t a f f  al low Correctional Psychiatry to maintain i t s  c e r t i f i c a t i o n  by the 

state as a screening, evaluation, and treatment f a c i l i t y .  State 

accredi tat ion i s  necessary f o r  Correctional Psychiatry t o  provide 

treatment for those defendants w h o  are found incompetent by the court, 

but who are l i k e l y  to be restored to competency wi th in  a reasonable - 
period of time. Because Correctional Psychiatry I s  s ta te  accredited, the 

court does not have t o  send these defendants t o  the Arizona State 

Hospital for treatment. This arrangement resu l ts  i n  a substant ia l  

savings i n  hospi ta l  costs for the court. (According to a spokesperson o f  

Correctional Psychiatry, s ta te accredi ta t ion i s  not needed i n  order to 

t r e a t  incarcerated patients, which i s  the primary purpose for 

Correctional Psych1 a t ry .  1 

Financia l ly ,  i t  i s  to the court's advantage to have CHS 

conduct as many court-ordered evaluations as possible. However, the 

sheer volume of cases' handled- by Correctional Psychiatry makes i t  

impractical f o r  the court  to always appoint CHS t o  provide mental heal th  

expert assistance warranted by the screening. Under the current  

presiding judge o f  the cr iminal  d iv is ion,  CHS general ly I s  appointed as 
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an expert in a Rule 1 1  evaluation only in cases where a "tie-breaker" i s  

needed (1 .e., when the two court-appointed mental health experts 

disagree). J3.i-s arrangement appears poll tical ly more acceptable because 

defense a t t w g y s  know that CHS will not be appointed automatically as 

one of the experts in every Rule 1 1  examination simply because It is 

financially expedient to do so.*' 8 

Private practitioners are compensated on a fee-for-services 

basis. The court pays the private practitioner $200.00 for examinat3ons 

of criminal defendants pursuant to Rule 11 .  Compensation covers the) cost 

of professional services of the mental health expert, time and expenises 
Involved, necessary phone calls, travel, and report preparation. 

Appointed mental health experts are compensated for cancellation of a 

scheduled examination. Add1 tional compensation is provided if the elxpert 

is required to give testimony. 

division, with advance notice by the mental health expert o f  anticipated 

additional costs, may waive the standard fee limit in complex cases 

requirtng special testing of  the defendant or extensive research reqlulred 

as part of the examination. Reportedly, the compensation provided bly the 

court for mental health expert assistance2' is substantially below mlost 

experts' usual fees, but the experts on the court's appointment list are 

willing to contribute some of their time at a reduced rate because alf a 

conmitment to public service. 

The presiding judge of the criminal 

Reportedly, the Public Defender's Office has approxtmately 

$12,000.00 budgeted for 

ballistics, forensics, etc. Because of this budgetary constraint, 
according to a spokesperson, the Publtc Defender's W f i c e  cannot prowide 

expert witnesses e.g. , fingerprints, 
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expert assistance for a l l  o f  the cases tha t  need such assistance. 

According t o  one estimate, approximately f i v e  percent of the 10-12,OoO 

cases involv-e-possible claims of. mental disturbance. Lack of mental 

heal th  expert  assistance, noted one publ ic  defender, places the defense 

a t  a disadvantage v i  s-a-vi s the prosecution because prosecuti  ng attorneys 

rou t i ne l y  have more access t o  resources such as the po l i ce  department for 

invest igat ions.  I n  general, the Public Defender reportedly "saves" i t s  

expert wl tness budget f o r  cap1 t a l  cases, maki ng these services 

unavailable f o r  the l e s s  serious cases. A spokesperson expressed the 

need f o r  more and bet ter  mental health expert assistance avai lab le t o  

publ ic  defenders i n  "garden var ie ty  cases." 

d. Qua l i t y  of Serv ices.  As noted ea r l i e r ,  the court  maintalns 

a l i s t  of p r iva te  p rac t i t ioners  who are w i l l i n g  to conduct mental heal th 

evaluations of indigent defendants. For an expert t o  be added to the 

l i s t ,  the court only requires a copy of the expert 's  resume. 

experts on the l i s t  are well-known, h igh ly  experlenced p rac t l t l one rs  who 

see t h e i r  assistance as community service. Others are j u s t  s t a r t i n g  

t h e i r  practices and are interested i n  obtaining forensic re fe r ra l s .  

- 

Some o f  the 

Besides the qual1 ty control  provlded by the adversarial 

process i t s e l f ,  the j u s t l c e  system provtdes no formal monitoring o f  

mental heal th expert asslstance, and the experts are seldom given 

feedback about t h e i r  reports.  Consequently, the experts have developed 

d i f f e r e n t  approaches to-conducting evaluations and w r i t i n g  r e p o r t s .  Some 

experts interview the defendant more than once, some w r i t e  lengthy 

reports, and s t i l l  others l i m i t  t h e i r  reports t o  the  spec i f i c  questions 

requested by the court.  

some standardization o f  the process." 

Reportedly, many of the experts would welcome 
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A t  the cour t ' s  request, CHS cur ren t ly  i s  developing a se t  of 

standards f o r  preparing a report .  These standards eventual ly would be 

i ncluded w i  t_hJhe Notice of Appointment -form sent to  each expert  who 

agrees t o  cgndyct an evaluation for  the court.  

considering an or ien ta t ion  for mental heal th  experts who conduct 

evaluatlons for the court. 

The cour t  a l s o  i s  
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. .  
V, IMPLICATIONS 

For the most par t ,  forensic mental health programs serving the courts 

are detached and iso la ted from the systems that  serve mental ly disordered 

defendants. This premlse raises a c ruc la l  question: from what systems 

are these progarms and a c t i v i t i e s  detached and iso la ted or, more 

importantly, wi th what systems or components of the j u s t i c e ,  mental 

health, pub1 IC safety, and social service systems should these programs 

be integrated? It I s  our contension t h a t  these programs and ac ’ t lv i t ies  

- 

may be much too detached from, and need to be integrated with, j u d i c i a l  

t e l l s  us t h a t  

organizationa 

organization. 

and Detro i t ,  

administrat ion and the management o f  the courts. Organizational theory 

good managers must organize and manage the whole 

environment, not j u s t  a u n i t  or subset of an 

The environment o f  court  c l in ics ,  l i k e  those i n  Baltlmore 

environment or the domain nd the work tha t  they do I s  the 

of j udl c i  a1 admi n i s t r a t  I on. 

Assuming tha t  the i s o l a t i o n  o f  the forens 

represented I n  p a r t  by the provis ion of menta 

c mental heal th  system, 

heal th expert  assistance 

t o  indigent cr iminal  defendants, i s  rea l  and that  the c a l l  f o r  i t s  

in tegrat ion with the j u d i c i a l  admini s t r a t l o n  and the management o f  the 

court has meri t ,  what percisely should be done t o  achieve t h i s  

In tegrat ion and put an end to  the i s o l a t i o n ?  Several proposals can be 

made. 

Increased Attent ion to  Structure. Organization. and Administrat ion. 

A log ica l  f i r s t  step toward an in tegra t ion  o f  forensic mental heal th 

programs wlth j u d i c i a l  administrat lon i s  t o  focus greater professional 

and scholar ly a t ten t ion  on the structures,  organlzatlons, and 
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administrat ion o f  mental heal th programs providing services t o  the 

courts. As  suggested e a r l i e r ,  such a t ten t ion  i s  l i k e l y  t o  stimulate! 

research i n  an area where l i t t l e  research e x i s t s  today wi th  r e s u l t s  t h a t  

are l i k e l y  to b_e o f  great i n t e r e s t  to the f i e l d  o f  j u d i c i a l  

administrat ion. Relat ive ly  simple descr ip t ive studies, for example, 

could establ ish r e l i a b l e  estimates o f  the number o f  mental heal th 

forensic u n i t s  as well as t h e i r  locat ion w i t h i n  the j u d i c i a l  system. I t  

i s  h igh ly  doubtful tha t  each of the 18,000 courts i n  the United States 

has i t s  own forensic mental heal th  program, but  the t o t a l  number o f  

courts stands as the outside estimate o f  the number o f  such programs,. 

Other descr ip t ive studies could ascertain the structures,  organizations, 

and various administrat ive mechanisms o f  the forens ic  mental heal th  

programs and from t h i s  informat ion develop a t e n t a t i v e  typology. 

Further, experimental research could 1 i n k  t h i s  typology to  outcomes. 

Does one typology, for  example, lead t o  be t te r  j u s t i c e ,  sw i f te r  j u s t i c e ,  

or more sat is fact ion among par t i c ipants  i n  j u d i c i a l  proceedings? 

Court Performance Evaluation. I t  i s  axiomatic t h a t  cour t  c l i n i c s  and 

other mental heal th programs serving the courts are valued by cour t  

managers t o  the extent t h a t  they contr ibute to  a courts performance 

according to establ ished standards. Such standards are being developed 

by the National Center for State Courtsz2 i n  s i x  performance areas: 

( 1 )  access to  j u s t i c e  (courts sha l l  be accessible to  a l l  those who need 

to, or are required to, p a r t i c i p a t e  i n  t h e i r  proceedings): (2 )  expectition 

and t imeliness (courts should meet t h e i r  respons ib i l i tes  to a l l  

ind iv iduals ,  groups, and e n t i t i e s  af fected by i t s  act ions and a c t i v i  t i e s  

without delay); ( 3 )  e q u a l i t y  and fairness (courts should provide due! 

process and equal p ro tec t ion  to  those who have business before them and 

- 
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be f a i r  i n  the decisions they reach and i n  the actions they take); (4) 

l e g a l i t y ,  f i d e l i t y ,  and r e l i a b i l i t y  (courts '  actions and decisions, t h e i r  

lega l  and factual antecedents, and t h e i r  consequences should be wel l  

integrated); (51 i n s t i t u t i o n a l  i n t e g r i t y  ( i f courts are to  f u l f i l l  t h e i r  

r o l e  w i th in  our const i  tu t iona l  form o f  government, they must assert  t h e i r  

d i  stlnctlveness and independence from other components o f  government, 

and, f l n a l l y ,  (6)  pub l ic  t r u s t  and confidence ( the j u s t i c e  del ivered by 

the courts must be seen and appreciated to be be done). Assessment of 

the structure, organization, and administrat ion of mental hea l th  services 

i n  the courts on the basis o f  cour t  performance standards and measures I n  

these areas i s  l i k e l y  to br ing such services i n t o  the "mainstream" of  

j u d i c i a l  administration." 

Research i n  Jud ic ia l  Administration. Research of mental heal th  - 
services to the courts applied to  spec i f i c  problems I n  j u d i c i a l  

administrat ion may help b r ing  these services to  i n t o  the mainstream of  

j u d i c i a l  administrat ion by creat ing new knowledge t h a t  i s  o f  i n t e r e s t  and 

u t i l i t y  for  court managers. 

administrat ion i s  cour t  delay. 

evaluating pending caseloads and implementing e f f e c t i v e  court calendar 

management) i s  a basic funct ion o f  court  managers. A promising plece of 

applied research-one t h a t  court  managers l i k e l y  w i l l  f i n d  very 

useful--would invest igate the e f fec ts  of requests for mental hea l th  

assistance on case processing times. I n  some courts, cases i n  which 

insan i ty  defenses are asserted, i n  which a defendant's competency i s  

questioned, o r  i n  which mental heal th  information i s  sought by a t r i a l  

judge t o  ass is t  I n  sentencing, and other cases invo lv ing  claims o f  mental 

disorder, are often not considered among those the cour t  can adequately 

For example, a nagglng problem i n  j u d i c i a l  

Caseflow management (1 .e., analyzing and 
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manage. 

court 's successful program o f  case delay reduction, recent ly  remarked t o  

th i s  author tha t  he had repeatedly f a i l e d  t o  contro l  the pace of 

l i - t igat ion of cases i n  h i s  court  invo lv ing claims of mental d isorder.  

Research o f  delay I n  processing cases invo lv ing claims of mental di! iorder 

would c r e a t e  information useful f o r  court managers and, thereby, help t o  

integrate - mental heal th  services wi th  j u d i c i a l  administrat ion.  

One court administrator, who took considerable pr ide i n  hi:; 

__ - - 
The foregoing proposals urge tha t  those who provide mental heal th and 

related social  services to the j u d i c i a l  system become more concerned w i th  

the management improvement o f  the courts and thereby end t h e i r  v i r t u a l  

i so la t i on  from the system they serve. 

a t tent ion to  and focus t h e i r  i nqu i r y  on the structures,  organization, and 

administrat ion of forensic mental heal th programs serv ing the court!;. I t  

urges them to  apply performance standards establ ished for courts to  the 

work t h a t  they do f o r  the cou r t s .  I t  urges them to do more applied 

research d i r e c t l y  re levant  to  the concerns o f  j u d i c i a l  admin is t ra t ion 

(e.g., studies of the e f fec ts  o f  mental heal th  examinatlons on court  

delay). 

I t  urges them to  pay more 

- 

I n  Ake v .  Oklahoma, the U.S. Supreme Court recognlzed an imbalaiice 

and a fundamental unfairness i n  cases where the prosecution r e l i e s  upon 

state psych ia t r i s ts  and the defense i s  denied i t s  own independent mental 

health expert  to  examine the defendant and to serve as a witness. Given 

the re l iance of the proseuction i n  Ake on state psych ia t r t s t s  and 

Oklahoma's denial of f ree  independent mental hea l th  exper t  assistance to  

the defendant, i t  i s  understandable tha t  & w i l l  be read by some''n t o  

preclude the use of forens ic  mental health experts I n  the  publ ic  sector. 
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5 .  

We bel ieve that  such a readtng i s  r e s t r i c t i v e  and unwise.'69 Mental 

hea l th  professionals should not be barred from providing mental heal th 

e x p e r t  assistance simply because they are, or have been i n  the past, 

employed by the- state. 

heal th  professionals as independent experts f o r  Indigent cr iminal  

Barring the appointment of state-employed mental 

defendants i s  Impractical and w i l l  not  guarantee the independence or 

n e u t r a l i t y  of  appointed forensic mental heal th experts. 

I n  m, the Supreme Court merely suggests tha t  indigent cr iminal  

defendants have access to mental health experts who are "neutral"  and not 

beholden to the prosecution."' 9 0  The Court d i d  not requlre t h a t  

experts be employed i n  the pr iva te  sector. 

I t  i s  inevi table,  regardless o f  the a f f i l i a t i o n s  of  forensic mental 

heal th  experts, tha t  some experts w i l l  be favored and sought o u t  by the - 

defense bar and others w i  11 be preferred by prosecutors. Such 

preferences may have less to do wi th  any leanings the expert may have 

toward the prosecution or the defense than w i th  the at torney 's  

f a m i l i a r i t y  wi th  and confldence i n  the expert 's  competence, p a r t i c u l a r  

s ty le ,  the experts' geographical proximity, and h i s  or her reputat ion for 

completing examinations and reports on time. L imi t ing  the appointment of 

forensic mental heal th experts to  those working i n  the private-sector 

w i l l  not  guarantee t h a t  some w i l l  not be beholden to the prosecution or ,  

a1 ternat ive ly ,  "defense oriented." Conversely, a rece ip t  o f  a paycheck 

from a state agency does not mean t h a t  the rec ip ients  w i l l  s ide w i t h  the 

state. 

Barr ing state employees from serving as independent mental heal th  

experts also engenders two prac t ica l  problems. The f i r s t  has to  do with 

d e f i n i  ng what const i tutes s tate employement. A r e  on ly  mental heal th  
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professionals employed i n  s ta te hospi ta ls  to be barred from serving as 

experts o r  are professionals working part-time i n  community mental heal th  

centers precluded as wel l?  Should a psych ia t r i s t  i n  p r i v a t e  pract ice who 

conducts forenslc mental heal th examinations on a contracutal  basis for a 

community mental hea l th  center governed by a board comprised of loca l  , 

pr iva te  c i t i zens ,  be barred from rendering psych ia t r i c  assistance t o  

indigent cr iminal  defendants? What about a q u a l i f i e d  mental heal th  

professional employed as a part-time teacher i n  a s ta te  un ivers i  t y ?  

Taking such questions to the extreme, i s  a pr ivate-sector mental heal th  

professional to  be i n e l i g i b l e  for appointment as a fo rens i c  mental heal th  

expert i n  future cases if he or she has once received remuneration from 

the s tate for such services? If one were to take the p o s i t i o n  tha t  s ta te  

employees 

d i f f i c u l t  to argue t h a t  experts who o n l y  receive hal f  o f  t h e i r  paychecks 

from the state, or receive them by a c t rcu i tous,  i n d i r e c t  rou te  by way o f  

a comnunity mental hea l th  center, are no t  a t  a l l  beholden to  the s tate.  

are biased i n  favor o f  the state, i t  would be most 

The second p rac t i ca l  problem with l i m i t i n g  independent forens ic  

mental heal th  experts to  professionals i n  the p r i va te  sector  is the 

shortage o f  such experts, especia l ly  i n  r u r a l  areas. I f  a l l  pub l i c  

sector mental hea l th  professionals are i n e l i g i b l e  to serve as defense 

experts, courts may be hard-pressed to  f i n d  any profess ionals  w i l l i n g  and 

able to serve. 

State employment i o .  too s i m p l i s t i c  o f  a t e s t  f o r  i m p a r t i a l i t y  and 

independence. A sensible and p rac t i ca l  approach may be to  bar mental 

heal th professionals from serving as experts for both the  prosecution and 

the defense i n  the case. That is, a l l  q u a l i f i e d  fo rens i c  mental 

heal th professionals would be e l i g i b l e  f o r  a defense assignment i n  a case 
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unless they have been a t  any t i m e  employed by the prosecution i n  the case 

to which they have been assigned. 

The reasonableness o f  requests for mental heal th expert assistance 

and re la ted  perjpheral services a t  publ ic expense should be wel l  

establ ished by the defendant. Compliance w i t h  the Ake v. Oklahoma 

requires, a t  a minimum, the services of an impar t ia l  competent mental 

heal th expert t o  examine a criminal defendant and to comnunicate the 

r e s u l t s  o f  the examination as may be requested by the defendant's 

at torney or required by the court, once the defendant has made the 

r e q u i s i t e  showing tha t  h is  or her mental s ta te  i s  l i k e l y  to  be 

s ign i f icant  issue a t  t r l a l .  No serious reading of Ake would suggest tha t  

indigent cr iminal defendants are e n t i t l e d  to  a l l  the assistance and 

services i n  the preparation, evaluation, and presentation o f  an insani ty  

defense that  they might ask for or desire. 

- 

Federal law provides t h a t  an indigent defendant's counci l  may receive 

compensation for invest igat ive and other peripheral services when 

"necessary to an adequate defense."'" However, these per ipheral  

servies are t o  be provided t o  indigent cr iminal  defendants on ly  to  

"redress the imbalance i n  the criminal process when the resources of t h e  

United State Government are p i t t e d  against an indigent 

T r i a l  courts have broad d i s c r e t i o n  to determine when these per ipheral  

services are "necessaryu to the defendant's case i n  order to create a 

balance i n  the criminal process.'99 The reasonableness o f  a request 

for mental heal th expert assistance and re la ted  peripheral services a t  

s ta te expense should be c l e a r l y  established by the defendant and reviewed 

by the court .2oo 
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The Vi rg in ia  statutes providing f o r  compensation of court-appointed 

attorneys,20'  s ta te  tha t  the c i r c u i t  o r  d i s t r i c t  court  sha l l  d i r e c t  the 

payment of reasonable expenses incurred by a court-appointed 

attorney-presumably including mental heal th  experts--as i t  deems 

appropriate under the circumstances of the case. S imi la r ly ,  i f  

compensation I s  provided for "services not  otherwise compensable," or 

when any other service has been rendered pursuant to a request for p r i o r  

~ approval of the court ,  the court sha l l  approve the payment for  such 

services as i t  deems reasonable. * O 2  

As a p rac t i ca l  matter, once an ind igent  cr iminal  defendant has 

sa t l s f i ed  the threshold requirement of showing tha t  mental disorder i s  

l i k e l y  to be a s ignf icant issue a t  t r i a l ,  the court  should routinel ly 

approve payment of sums for compensation t h a t  do not exceed establ lshed 

f e e  l i m i t s .  

assistance and other  re la ted  per ipheral  services when costs exceed those 

l i m i t s .  As  one V i r g i n i a  c i r c u i t  cour t  judge noted, he would not deny any 

indigent cr iminal  defendant those service inc identa l  to  a s ing le  

examination conducted by a competent psych ia t r i s t ,  but  he would mak.e 

counsel "tow the 1 ine" by requ i r ing  w r i  t t e n  estimates of anticipateid 

costs and p r i o r  approval o f  the court.  I n  cases i n  which requests were 

made for extraordinary forensic mental heal th  ~ e r v i c e s , ~ ~ ~  t r i a l  judges 

should r e t a i n  broad d isc re t ion  t o  determine when mental hea l th  expert 

services and other peripheral-mental heal th  servlces are reasonable and 

necessary to the defendant's case based upon good cause shown by the 

defendant. 

- - 
I t  should require p r i o r  approval f o r  mental heal th  expert 

There are two p rac t i ca l  questions ra ised by 4 t h a t  may need t:o be 

answered by changes i n  the "law on the books" as wel l  as the "law i n  
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pract ice."  

for a " threshold showing," ( t o  which the  ent i t lement t o  f r e e  mental 

health expert  assistnace attaches) that  mental aberrat ion may be an Issue 

a t  t r i a l . .  The second, t o  be discussed i n  the commentary accompanying 

Recommendation 8, concerns the disclosure o f  the information obtained by 

forensic menta health experts t o  the court and prosecution. 

The f i r s t  concerns t h e  nature and amount of evidence requi red 

An at torney or a t r i a l  judge, once made aware of a defendant's mental 

dysfunction by some observed event o r  f a c t  (e.g. ,  strange behavior by the 

defendant), must somehow l i n k  t h i s  observed event o r  fact  w i th  one o r  

more o f  the psycho-legal constructs tha t  make up the fabr ic of mental 

health law i f  he o r  she wishes t o  involve mental heal th professionals i n  

the case. Referred t o  as the "reasons for re fe r ra l "  i n  court orders, 

these constructs include competency t o  stand t r i a l  (broadly perceived to  

include competency t o  par t i c ipa te  i n  the e n t i r e  cr iminal  proceeding, 

including the entering of a plea and the waiver o f  the r i g h t  t o  counsel), 

insani ty  a t  the time of the offense, present dangerousness, and 

amenabil ity t o  treatment, t o  name j u s t  the most f requent ly  used."' I t  

i s  the a r t i c u l a t i o n  o f  these psycholegal constructs, referred to as "open 

concepts" o r  "concepts wi th open texture" whose meaning "can never be 

f u l l y  reduced t o  a s e t  of concrete operations and observational 

terms , 

mental heal th  l i t e ra tu re .  Raising the issue o f  mental heal th by a formal 

motion or p e t i t l o n  for  examination necessitates the use o f  these 

constructs, even though t h e i r  meaning or connectlon to the observed 

events may be poor ly understood, and even though they may be misused by 

defense attorneys f o r  reasons other than a leg i t imate  concern for t h e i r  

c l i e n t ' s  mental health.*06 

- 

t h a t  has captured the a t ten t ion  of the legal  and forensic 
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Given the costs o f  a mental health examlnatlon, and the concomitant 

delay i n  the j u d i c i a l  proceed1 ngs , i t  does not  seem unreasonable to  

recommend the d ra f t i ng  o f  wr i t t en  motions or pe t i t i ons  by at torneys for 

the defense or  prosecution spec i f i ca l l y  d e t a i l i n g  the connections bletween 

observed fact  and psycholegal constructs. Wri t t e n  motions should ble 

required for p r e t r i a l  evaluations o f  a defendant's mental s ta te  a t  the 

time of the offense, as wel l  as presentence and postsentence 

evaluations. Formal w r i t t e n  motions to the court  should i n i t i a t e  a l l  

requests f o r  mental heal th  expert assistance provided a t  s ta te  expense. 

A t  l eas t  two pieces of Informat ion should be deta i led i n  such motloins t o  

es tab l i sh  a factual base upon which t h e  court  could determine probalble 

cause t o  bel ieve tha t  mental disorder may be a s ign i f i can t  Issue a t  

t r i a l :  (a) specif ic behaviors of the defendant ac tua l l y  observed or - 
known t o  the attorney t h a t  would Ind icate mental disorder a t  the tiime of 

the al leged crime; and (b) s i tua t iona l  factors (e.g., past 

hosp l ta l l za t ion  of the defendant for psych ia t r i c  disorders) t h a t  would 

suggest tha t  m n t a l  d isorder may be a s i g n i f i c a n t  Issue a t  t r i a l .  

A w r i t t en  motion d e t a l l l n g  the fac tua l  basis f o r  a request fo r  

independent mental heal th  expert assistance would have benef i t s  other 

than ass is t ing  the cour t  I n  i t s  determination regarding whether to (grant 

o r  deny the motion. 

par ro t  s ta tutory  language or c i t e  case precedents might decrease motions 

made f r i vo lous l y  or- w l  thout reasonable grounds. Thus, w r i t t e n  motions 

would decrease subversion of forens ic  mental heal th  exam1 nat ion  

procedures f o r  purposes other  than those f o r  which they were intended and 

The knowledge t h a t  a proper motion must do mor@ than 

reduce court costs. Defense counsel, for example, may request 

independent mental heal th  expert assistance t o  establ ish a basis for p lea 
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bargaining, to introduce a delay i n  t h e  cr iminal  proceedings u n t i l  

negative p u b l i c i t y  dissipates, t o  t e s t  the cour t ' s  r e c e p t i v i t y  t o  an 

insani ty  defense, and t o  explore mental heal th factors a t  the p re - t r i a l  

stage which may be used a t  the sentencing phase. Of course, f o r  such 

detai led w r i t t e n  motions to be worthwhile and e f f e c t i v e ,  courts must 

e x e r c i s e  t h e i r  au thor i ty  by denying motions tha t  are unsubstantiated.'" 

I n  m, the Supreme Court noted that a "defendant's mental condi t ion 

is not necessari ly a t  issue I n  every criminal proceeding.1120' Only 

when the defendant makes an ex Dar te  "threshold showing" tha t  sani ty i s  

l i k e l y  t o  be a " s ign i f i can t  fac to r "  or "ser iously i n  question" does the 

r i g h t  t o  f ree  psychiat r ic  assistance attach. Indeed, i n  Tugqle v.  

the V i rg in ia  Supreme Court affirmed the defendant's 
- convictton and death sentence because .he fa i l ed  t o  make t h i s  " requ is i te  

threshold showing." The V i rg in ia  Code provides t h a t  a court  must order 

an evaluation o f  a defendant's sani ty  "upon hearing evldence or 

representations of counsel for the defendant, t h a t  there is probable 

cuase t o  bel ieve tha t  the defendant's sanity w i l l  be a s ignf icant  f ac to r  

i n h i  s defense . I' * ' 
1 

May a court ,  a f t e r  a defense motion f o r  f r e e  mental heal th expert 

assistance, order a mental health evaluation of the defendant f o r  the 

sole purpose of determining whether there I s  a s u f f i c i e n t  basis to grant 

the defense motion f o r  an independent examination, thereby using court  

ordered examination as a "screening" dev i ce  f o r  f u r the r  mental heal th 

expert assistance? Perhaps prompted by cost considerations, t h i s  i s  the 

type of  screening tha t  Deputy Attorney General Gehrlng may have had i n  

mind when he recommended tha t  defendants making requests for independent 

mental heal th expert assistance be evaluated f i r s t  by a psych ia t r i s ts  

appointed by the court. " ' 
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Organization,- Administrat ion, and Program Evaluation (1981); D. Shapiro, 

Psychological Evaluation and Expert Testimony: A Prac t ica l  Guide to 

Forensic Work (1984); A. Stone, Law, Psychiatry, and Mora l i t y  (1984). 
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Note l i k e  LRA a r t i c l e ,  pg. 695, note 18. 8 

Alaska Stat .  5 18.85.100 (1986). 9 

l o  Alaska Code C r i m .  P. 512.47.070 (1984). 

' '  N.Y. County Law 5 7 2 2 4  (McKinney Supp. 1984-1985). 

m, Okla. s ta t .  tit. 22, 5 1176.8 (1985) (au th6 r i t i ng  the 

services o f  a psych ia t r i s t  to "conduct an appropriate. exam. and ass is t  i n  

evaluation, preparation and presentation o f  the defense"); Va. Code Ann. 

$5 19.2-168.1, 169.5 (Rep. Vol. 1983) (prov id ing for psych ia t r i s t ,  

psychologist, or c l i n i c a l  psychologist to  ass l s t  i n  the "evaluation, 

development, and presentation of the defense"). 

' '  N.Y. Cr im.  Proc. law §330.20(2) (McKlnney Supp. 1984-198s). 

N.Y. C r im .  Proc. law §220.15(4) (McKinney 1982). 
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(NEW YORK FOOTNOTES 77-86 from 13301) 

- 
'' 

1982). 

113 M i s c .  2d 1044, 451 N.Y.S.  2d 338 (Sup. C t .  Suffolk Co., 

I t  I s  estimated t h a t  the i nsan i t y  defense i s  ra ised  i n  New York 

once i n  600 to  700 criminal cases. National Comnisslon on the Insan i t y  

Defense, Myths & Real i t i e s  14-15 (1983). Between September 1, 1980 and 

December 31, 1983, 340 persons were acqui t ted of crimes by reason o f  

insani ty,  corresponding to a year ly  r a t e  o f  102. 

Insan i ty  Defense Reform Act i n  New York State, 1980-1983, 7 I n t ' l .  3 .  L. - 
& Psychiatry 367 (1984). A Legal A id Society at torney assigned to the  

mental hygiene u n i t  reported t h a t  except i n  "horr ib le"  cases, a defendant 

I s  be t te r  o f f  not  re l y lng  on an i n s a n l t y  defense because he or she i s  

l i ke l y  to  be confined i n  a hosp i ta l  longer a f t e r  a successful I nsan i t y  

defense than i f  he or she were found g u i l t y  of the offense as charged. 

Stokman & Heiber, 

7 9  Pursuant to N.Y. C r i m .  Proc. 5 330.20, the court may order a 

pre-pleading mental heal th and physical  examination o f  a defendant t o  

provide in format ion tha t  would f a c i l i t a t e  the plea bargaining process. 

People v. Crosby, 87 Misc. 2d 1079, 1080 (Sup. C t .  Bronx Co., 1976); 

I also, People v. Scala, 128 Misc. 2d 831, 491, 555 N.Y.S.  2d (Sup. C t .  

N.Y. Co. 1985). Also, i n  accordance w i t h  5 220.15.4, before accepting a 

plea o f  not  responsible by reason o f  mental disease or defect ,  thtr cour t  
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L '  

must be sat is f ied tha t  the defendant i s  competent to  proceed, i .e . ,  t ha t  

he or she understands the proceedings, has su f f i c i en t  capaci ty to ass i s t  

i n  the defense, and "understands the consequences o f  a p lea of  not 

responsible by reason of mental disease or defect." 

a f t e r  arraignment and before imposi t l on  o f  sentence, a cr iminal  

defendant's capacity to proceed may be determined by mental heal th expert 

F ina l l y ,  a t  any t i m e  

examinatlon by psych ia t r i s ts  if the judge i s  convinced tha t  the defendant 

may be incapacitated. N.Y. C r i m .  Proc. Law 5 730.20 (McKlnney 1971 & 

SUPP. 1982-83). 

N.Y. County Law 5722-C (McKlnney Supp. 1984-1985) authorizes 

expert s e r v i c e s  as pa r t  o f  the broad plan f o r  cr iminal  defense services 

avai lab le t o  defenders f i n a n c i a l l y  unable t o  ob ta in  p r i va te  counsel. 

The court  sha l l  determine reasonable compensation for 

the services and d i r e c t  payment t o  the persons who 

rendered th;em or to  the person e n t i t l e d  to  

reimbursement ... 

Each claim for compensation shal l  be supported by a 

sworn statement specifying the ttme expended, 

services rendered, expenses incurred and 

reimbursement or compensation applied for or received 

i n  the same case from any other source. u. 
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I - See Note , Fourteenth Amendment-Due Process and an Ind l  gent '  s 

Right to  Court-Appointed Psychiat r ic  Assistance i n  State Criminal 

Proceedings, 76 3 .  C r i m .  L. & Criminology 1065, 1084 (1986). 

N.Y. C r i m .  Proc. Law 5 730.20(4) (McKinney 1971 & Supp. 

1982-83) 

Id .  §730.20(1). However, most examinations are repor ted ly  8 3  

conducted on an outpat ient  basis by the Forensic Psychiat ry  C1 i n i c  

a f f i l i a t e d  wi th  the court.  I f  the examination cannot be conducted by the 

cour t  c l l n i c ,  I t  Is done by s t a f f  o f  Bellevue Hospital or some other 

loca l  hospi ta l .  

Id .  §730.50(1). 8 4  

See S. Brakel, J.  Perry, & 8. Weiner, The Menta l l y  Disabled and 8 5  - 
the Law 696 (1985). 

105 S. C t .  a t  1097. I t  i s  Important to  emphasize tha t  t h i s  8 6  

ent i t lement does no t  stop a t  the mere examination of a defendant bu t  

f u r the r  requires the s ta te  to  provide the funds necessary for  a mental 

heal th  expert to assess i n  the cross-examination o f  adverse w i  tnesises. 

- See Note, Expert Services :arid the Ind iqent  Criminal Defendant: 

Const i tu t ional  Mandate of Ake v. Oklahoma, 84 Mich. L. Rev. 1326, 1345-62 

(1986) targulng t h a t  the state-appointed ;mental hea l th  exper t  must be a 

"defense consultant," no t  j u s t  a "neutra l  expert").  

l'k 

(End New York Report Notes) 
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" Fla.  R. C t i m .  P. 3.216 (a) (1988). 

' *  - I d .  a t  3.216 ( c )  (d) (1988). 

- 
'' - Id .  a t  3.216 ( h )  (1988). 

2 o  Fi tch ,  V i r g i n i a ' s  New Forensic Evaluatlons Laws, 6 Developments 

I n  Mental Health L., January-June, 1986 a t  6. 

2 1  

2 2  

2 3  

2 4  

2 5  

2 6  

I d .  - 

Va. Code Ann 5 

Va. Code Ann. .§19.2-168.1A, ls.2-169.5 ( 1 d 8 )  

Va. Code Ann. 3 19.2-169.5 (1988). 

470 U.S. a t  78 n.4. 

For a discussion o f  the  extent of p s y c h i a t r i c  assistance 

provided by the s tates before 4, see Kel11 t t  and Contl, Mental Heal th 

Expert Services Provided t o  Ind igen t  Criminal Defendants i n  the  Second 

Department, New YorkSupreme Court Appellate D i v i s i o n  (1987). 

Va. Code Ann. 5919.2-168 - 169 (Supp. 1986). 2 7  

Va. Code Ann. 519.2-264.3:l.A. (Supp. 1986). 
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3 0  

3 1  

3 2  

3 3  

3 4  

3 5  

36 

Va. Code Ann. 519.2-264.3:l .I. (Supp. 1986). 

Okla. Stat .  t it. 22 §1176(a) (1986). 

- 
Okla. Stat. tit. 22 51176 (b) (1986). 

The purpose of  t h i s  assistance, as recognized by one Federal 

Court, I s  t o  1 )  redress the imbalance i n  the cr lmlnal  process 

when the resources of the United States Government are p i t t e d  

against an ind igent  cr lmlnal  defendant. Unlted States vA 

Durant, 545 F.2d 823, 827 (2d C l t .  1976). 

Ake v.  Oklahoma, 470 U.S. 68, 77 (1985). 

470 U.S. 68 (19851, 105 S.Ct .  1087 (1985). 

- Id.  a t  1094-95. 

- Id.  a t  1094. See Note, Expert Services and the Ind lgenr  

Criminal Defendant: The Const i tu t lonal  Mandate o f  Ake v. Oklahomla, 84 

Mlch. L. Rev. 1326 (1986) thetetnaf ter  c t t e d  as Note, ExDert Servi-I. 

Note, Fourteenth Amendment-Due Process and an Ind igent 's  Right to 

Court-Appointed Psychiat r ic  Assistance I n  State Criminal Proceedi im,  76 

Ake v. Oklahoma, 105 S.Ct. 1087 (19851, 3 .  C r l m .  L. & Criminology 1065 

(1986) there ina f te r  c i t e d  as Note, Fourteenth AmendmentJ. 
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% '  

F i tch,  Ake v .  Oklahoma: New Direct ions for Forensic 

Evaluation, 5 Developments i n  Mental Health L. January-June, 1985, a t  

21. 

Impl icat ions of Ake v. Oklahoma for  the Use o f  Mental Heal th Experts i n  

Cr lminal  Cases, 34 Va. B . J . ,  December 1985, a t  13; F i tch,  V l r g i n l a  

L e g i s l a t i v e  Proposals Concerning Forensic Psychiatry, 5 Developments i n  

Mental Health L., July-Dec., 1985, a t  36; F i tch,  V i r q i n i a ' s  New Forensic 

Evaluat ion Laws, 6 Developments i n  Mental Health L. ,  January-June, 1986, 

a t  6. 

This p r e d i c t i o n  has come to pass i n  V l r g i n i a .  F i tch,  T& 

Anderson , Criminal Procedurelfndl qentsIPsychi a t r l  c Assl stance , 

Ill. B.J., A p r i l  1986, a t  401. 

l 9  344 U.S. 561 (1953). 

4 0  - I d .  a t  568. 

4 1  Ake v.  State, 663 P. 2d 1 (Okla. C r i m .  App. 1983). 

4 2  105 S. C t .  a t  1098-99. 

'' - Id.  a t  1097 (emphasis added). It i s  important to  emphasize 

t h a t  t h i s  ent i t lement  does n o t  stop a t  the mere examlnation o f  a 

defendant bu t  f u r the r  requires the s ta te  to  provide the funds necessary 

fo r  a mental heal th  expert  to  assess the v i a b i l i t y  o f  an i n s a n i t y  

defense, to present testimony, and t o  a s s i s t  i n  the cross-examination of 

adverse witnesses. Note, Expert Services, supra note -, a t  1345-62 
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(arguing tha t  the state-appointed mental hea l th  expert must be a "defense 

consul tant , "  not  j u s t  a "neutra l  expert") .  

I d .  a t  1096-98. 4 4  - -  

I d .  a t  1097. See People v. Robinson, 48 Misc. 2d 799, 1301, 265 4 5  - 
N.Y .S .  2d 722, 724, i n  which the c o u r t  s ta ted  t h a t  "Ctlhe e q u a l i z a t i o n  

guarantee i s  no t  to provide an i nd igen t  w i t h  everything t h a t  a weir1 t h i e r  

person could afford, b u t  r a t h e r  t h a t  he be t rea ted  equal ly  and not 

d iscr iminated against i n  the a p p l i c a t i o n  of the law." 

See Parry, Summary, Analysis. and Commentary, 9 Mental IL 4 6  - 
Physical  D i s a b i l i t y  L. Rep. 82 (1985). - 

2 Va. App. 101, 341 S.E.2d 667 (1986). 4 1  

457 U.S. 537 (19821, c i t e d  i n  Snurkowski v. Commonwealth, 2 Va. 

App. a t  106 and 111, 341 S.E.2d a t  672 (1986). 

470 U.S. 51 (19851, c i t e d  i n  Snurkowski v. Commonwealth,, 2. Va. 4 9  

App. 101, 109-111, 341 S.E.2d a t  672-673 (1986). 

457 U.S. 537; 562, c i t e d  i n  Snurkowskl v. Commonwealth, 2 Va. 

App. 101, 107-108, 341 S.E.2d a t  670. "Where the Supreme Court has 

expressly declared a r u l e  o f  c r im ina l  procedure to  be ' a  c l e a r  break w i t h  

the past; '  the decis ion i s  appl ied only prospect lvely. .  .once the  c o u r t  

has found t h a t  the new r u l e  was unant ic ipated, the second and t h i r d  
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Linkletter factors-reliance by law enforcement authorities on the old 

standard and effect on the administration of justice of a retroactive 

application of the new rule--have virtually compelled a finding of 

nonretroactlv!ty." But see, McGregor v .  Oklahoma. 1988 Okl. Crim. Rpp. 

LEXIS (1988) (e made retroactive in Grifflth v. Kentucky, 479 U.S.  - 
( 1987.) 

5 1  344 U.S. 561, cited in Snurkowski v .  Comnonwealth, 2 Va. App. 

101, 111-112, 341 S.E.2d at 673. 

5 2  

at 673-675. 

Snurkowski v .  Comnonwealth, 2 Va. App. 101, 113-115, 341 S.E.2d 

" - Id. at 115-116, 341 S.E.Ed at 675. 

791 F.2d 1438 (11th Cir. 1986). 5 4  

Id. at 1443. The court found, however, that the defendant was 5 s  - 
provided sufficient psychiatric assistance to satisfy the requirements of 

- Ake. 

s 6  647 F. Supp. 1035 (N.D. Ga. 1986). 

5 7  - See i d .  at 1040-1044 for the factors considered in determining 

factual innocence. 

I d .  at 1043-1044. - 
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Ake v.  Oklahoma, 470 U.S. 68, 87 (1985). 5 9  

6 o  - Id.  a t  78. See also, Note: Expert Services and the Ind iqent  

7 Criminal Defendant, suora, Note 4, a t  1343-1344. 

prov id ing psychiat r ic  asslstance a t  the penal ty stage, the Supreme Court 

does refer t o  the State 's  i n te res t  i n  seeing t h a t  the "u l t imate  silnctlon" 

i s  not  erroneously imposed." However, lower court  case have no t  c i t e d  

t h i s  section of the opin ion I n  support o f  an In te rp re ta t i on  o f  AkQ 

applying only t o  cap i ta l  cases a t  the t r l a l  stage. 

I n  i t s  discussion of 

488 So. 2d 12 (Ala. C r l m .  App. 1986). 6 1  

- 
6 2  See Holmes v .  State, 497 So. 2d 1149, 1151 (Ala. C r i m .  App. 

1986). C i t i n g  i t s  ho ld lng for & I n  =, the court  upheld the t r i a l  

courts denial of funding for  a p r i va te  psych ia t r l s t  for a defendaint 

ind ic ted  and convicted for 2nd degree burglary.  

'' 710 S.W.2d 530 (Tenn C t .  App. 1985). 

Id .  a t  533-534. 6 4  - 

45 Wash. App. 706 (19861, 726 P.2d 1036 (1986). 6 5  

6 6  Id.  a t  -, 726 P.2d a t  1037-1039. - 

'' 776 F.2d 926 (10th C l r .  1985). 
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18 U.S.C. 93006 A(e)( l )  (1982)states: b 8  

Counsel for a person who I s  f inanc ia l l y  unable to  
obta in  ... expert ... services necessary for an adequate 
defense may request them.. . .Upon finding, t ha t  the 
services are necessary and tha t  the person i s  
f i nanc ia l l y  unable to obtain them, the court. .  . sha l l  
authorize counsel t o  obta in  the services. 

781 F.2d 826 (10th C i r .  1986). See also, L I t t l e  v. Armontrout, 6 9  

835 F.2d 1240 (11th C i r .  1987). 

M l s s i s s i m f ,  472 V.S .  320 ( 1 does apply to noncapltal cases. Defendant 

must show reasonable p robab i l i t y  expert would a i d  h i s  defense and t h a t  

denial o f  expert ground would r e s u l t  i n  un fa i r  t r i a l ) .  

(& as in terpreted i n  Caldwell v. 

7 0  This prov is ion of  the United States Code makes It a crime, and 

provides a penal ty for threatening to  k i l l ,  kidnap or I n f l i c t  bodi ly  harm 

on the President o f  the United States or on other very h igh governmental 

o f f i c i a l s .  18 U.S.C. 8871 (19821. 

- 

7 '  781 F.2d 826, 828-829, 834. 

'*  708 P.2d 592 (Okla. C r i m .  App. 1985); see also, L i l e s  v .  

Oklahoma, 702 P.2d 1025, 1033-34 (Okla. C r i m .  App. 19851, (Bussey, J . ) ,  

where the cour t  decl ined to  provide a defense psych ia t r i s t  on the grounds 

that  appellant f a i l e d  to show cause for doubting h i s  sani ty.  The court 

rejected the argument tha t  "the fac t  appellant was placed on . . . drugs 

a t  the s tate mental hospi ta l  twasl s u f f i c i e n t  to ra i se  doubts as t o  h i s  

mental state." 
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7 3  - I d .  a t  595. Cf . ,  Tennessee v .  Lambert, - Term App -, 741 

S.W. 2d 127 (1987) ( I t  cannot be said everytime "Mental State" i s  an 

issue ... t h a t  defendants sanity a t  the time o f  offense i s  a s tgn i f lcant  

f a c t o r ) .  

7 4  704 S.W.2d 438 (Tex.  Ct. App. 1986). 

7 5  - I d .  a t  439-441. 

7 c  228 Va. 493, 323 S.E.2d 539 (19841, vacated, 105 S. C t .  2315 

aff 'd.  on remand, 230 Va. 99, 334 S.E.2d 838 (1985). 

- 
" 105 S .  Ct. 2315 (1985). 

230 Va. 99, 107, 334 S.E.2d 841-843. 

177 Ga. App. 474, 339 S.E.2d 718 (1985). 7 9  

6 0  - I d .  a t  719. 

" 318 N.C. 249, 347 S.E.2d 390 (1986). 

O 2  - Id. a t  394. 
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Some states have r t a t u t o r l l y  provided t h a t  a defendant i s  8 4  

e n t i t l e d  to mental hea l th  expert assistance when t h i s  motion i s  ra ised.  

See 

, 
794 F.2d 173 ( 5 t h  C l r .  1986). 

8 6  - I d .  a t  176. 

781 F.2d 826. See a l so  d lscuss ion/of  suDra, a t  

I d .  a t  834. 8 8  - 
- 802 F.2d 1203 (10th Cir .  1986). 8 9  

9 0  472 U.S. 320 (1985) c i t e d  i n ,  Car twr ight  v. Maynard, 802 F.2d 

1203. 1211. 

9 1  Cartwright, 802 F.2d 1203, 1211. 

9 3  767 F.2d 761 (11th Clr. 1985). 

I d .  a t  765. See also, Messer v. Kemp, 831 F. 2d 945 (11 clr. 9 4  - 
1987). 

9 5  721 P.2d 820 (Okla. Crim. App. 1986). 
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Id .  a t  822-823. Problematically for the defense, the t r i a l  9 6  - 
court 's  over ru l ing  of i t s  request for a psych ia t r i c  examination made i t  

d i f f i c u l t  for  the defense to  ra i se  an insan i ty  defense. 

9 7  

91) 

9 9  

t 0 0  

I 0 1  

1 0 2  

1 0 3  

I04 

69-77. 

1 o s  

147 Ill. App. 3d 881, 498 N.E.2d 701. (Ill. C t .  App. 1986). 

- Id.  a t  -, 498 N.E.2d 701, 707. 

- Id.  a t  -* - Id.. 

Todd v. Commonwealth, 716 S.W.2d 242 (Ky. 1986). 

- Id.  a t  247. 

802 F.2d 1203. 

- Id.  a t  1214. 

- See, Indigent Cr iminal  Defendants i n  V i rg in ia ,  a t  61 n.'141 and 

- See Note, Expert Services and the Ind igent  Cr iminal  Defendant, 

supra-note 4, a t  1338. But cf. Lindsey v .  State,-254 Ga. 444, 448-49, 

330 S.E.2d 563-566 (1985) (" the guidel ines o f  Ake would not  be sa t i s f i ed  

by prov id ing the defense w i th  access t o  an examination by a mental hea l th  

expert o ther  than a psych ia t r i s t . " ) .  
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' .  
I O 6  470 U.S. 68, 70 (1985). 

l o '  108 5 .  C t .  33 (1987). 

l o *  - I d .  a t  34. 

IO9 - Id. a t  83. 

(Gal. C t .  App. 1987) 

See also, Ca l i fo rn ia  v. Young, 234 Cal Rptr. 819 

318 N.C. 249, 347 S.E.2d 390 (1986). 1 1 0  

I d .  a t  -, 347 S.E.2d 390, 395. 1 1  1 

776 F.2d 926 (10th C l r .  1989.  1 I . ?  

' I 3  "Counsel for a person who i s  f t n a n c i a l l y  unable t o  ob ta in  

investtgat ive,  expert, or other services necessary for  adequate 

representation may request them i n  an e x  par te  appl icat ion.  

f indfng, a f t e r  appropriate inqui ry  i n  an ex par te  proceeding, tha t  the 

services are necessary and tha t  the person i s  f i n a n c i a l l y  unable to 

obtaln them, the court, or the United States Magistrate i f  the services 

are required i n  connection wi th  a matter over which he has j u r i s d i c t t o n ,  

shal l  authorize counsel to  obtain the services . I '  18 U.S.C §3006A(e)(l). 

Upon 

776 F.2d a t  929. 1 1 5  

781 F.2d 826 (10th C i r .  1986). 1 1 6  
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?. ' , .I ' 

Id .  a t  834. 1 1 6  - 

758 F.2d 523 (11th C i r . ) ,  c e r t .  denled. 474 U.S. 998 (1985). 1 1 7  

Id .  a t  528. I I 8  - 

Magwood v. Smith, 791 F.2d 1438 (11th C l r .  1986). 1 I 9  

l Z o  - Id. a t  1443. 

l z l  791 F.2d 1165 ( 5 t h  Clr. 1986). 

I z 2  791 F.2d 1165, 1169. - 

For a discussion o f  the impact of  Ake I n  regions i n  which few 

p s y c h i a t r i s t s  are I n  p r i v a t e  p rac t ice ,  see Ind igent  Cr iminal  Defelndants 

i n  V i r g i n i a ,  pp. 43-57. 

382 N.W.2d 623 (N.D. 1986). 

I Z s  - Id.  a t  . See Djadi  v. S t a t e  o f  Maryland. 72 Md. App. 

223, 528 A. 2d 502 (1987); Dunn v. Arkansas,291 Ark, 131, 722 S.kl, 2d 595 

(1987). But see. Parker v .  State o f  Arkansas. 292 Ark 421, 731 S.W. 2d 

756 (1987) (exam would meet & standard i f  done by a s t a t e  h o s p i t a l  

which has no p a r t  i n  the prosecut ion o f  the crime). 
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. ' .  
318 N.C. 249, 347 S.E.2d 390 (1986). I26 

- Id.  a t  -* 347 S.E. 2d 390, 395. 

232 Va. 521, 352 S.E.2d 342 (1987). 1 2 6  

Id .  a t  528, 352 S.E. 2d a t  346. But see, Ohio v. N i x  ( c i t e )  1 2 9  - 
(Court considered "independent expert valuat ion" authorized by s ta tu te  as 

separate and apart  from one or more exams the court  i s  authorized to 

order 1. 

I 3 O  Ake v.  Oklahoma, 470 U.S. 68, 84 (1985). 

718 P.2d 354 (Okla. C r i m .  App. 19861, m. denied, 106 S. C t .  1 3 1  

837 (1986). 

1 3 '  Af te r  the defendant was convicted, there was a second stage of 

the proceeding a t  which the j u r y  heard addi t ional  evidence and then 

determined punishment. See 718 P.2d a t  363. 

- Id.  a t  364. 

705 P.2d 1110 (Mont. 19851, c e r t  denied, 474 U.S. 1073 (1986). 1 3 4  

Id .  a t  1113. I n  denying the defendant's p e t i t i o n  fo r  rehearing 

the court a lso  dist inguished & i n  that ,  i n  &, there was a t r i a l  whi le  

1 3 s  - 

117 



f i r  t h i s  case. the defendant pleaded g u i l t y .  Unl lke - Ake, i n  which there 

was no expert testimony for e i t h e r  side on U ' s  s a n i t y  a t  the t lme o f  

the offense, i n  t h i s  case there was extensive test imony as to  the 

defendant's s j a t e  of mind a t  the tlme of  offense. 

230 Va. 99, 33 S.E.2d 838 (1985). 

For a discussion of & and r e t r o a c t i v i t y ,  see -* 

suDra. 

-* I d  * a t  107-108, 334 S.E.2d 838, 843-844. 

I d .  a t  108, 112, 334 S.E.2d 838, 844, 846. Under V i r g l n i a  Code - I 3 9  - 
19.2-264.2 and §19.2-264-4(c) a jury  may impose the  death penal ty  when 

e i t h e r  the aggravating f a c t o r  of "dangerousness" or "v i leness"  prloved. 

I 4 O  767 F.2d 761 (11th C l r .  1985). 

I d .  a t  764 n.5. 1 4 1  - 

14' . 802 F.2d 1203 (10th Cr. 1986). 

1 4 3  Id. a t  1214. - 

See note -, suDra, for a discussion o f  the c o n s t i t u t l m a l  1 4 4  

context of &. 
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a .  

Since the subject of t h i s  a r t i c l e  i n  the prov is ion of  mental 1 4 5  

heal th  assistance for indigent cr iminal  defendants, the top ic  o f  the 

relevance of & to broader categories o f  expert ass1 stance i s  therefore 

not  discussed. For the appl icat ion of  AJg I n  areas other than mental 

health, cases outside the mental health, see the discussion o f  the 

cons t i tu t iona l  protect ion conferred by Ake and pr iva te  invest igat ion,  

Hold v. S t a t e ,  485 So. 2d 801, 803 (Ala. Cr. App. 1986); hypnot is t  

expert, Stafford v. Love, 726 P.2d 894, 895 (Okla. 1986); patholog is t ,  

State v. Penley, - N.C. -, 347 S.E.783, 795 (1986); expert on po l i ce  

in ter rogat ion,  Carg i l l  v .  State, - Ga. -* 340 S.E.2d 891, 905 (1986); 

and expert  t o  examine boots, tennis shoes, and towels, Schultz v .  State, 

N.E.2d 531, 533 (Ind. 1986). 

146 4s Wash. App. 706, 726 P.2d 1036 (1986). 

I d .  a t  -, 726 P.2d 1036, 1039. See also, North Carol ina v .  1 4 7  

Moore, 321 N.C. 327, 364 S.E. 2d 648 (1988). But see, Tennessee v. 

Lambert, supra note 73, a t  

756 F.2d 1352 (9th C i t .  1985). 149 

l S o  - Id. a t  136101362. The re la ted issue of the c o n s t i t u t l o n a l i t y  

o f  the death sentence for mental ly retarded defendants i s  a t  issue I n  a 

case pending on appeal before the South Carol ina Supreme Court. The 
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. '  I .  

defendant, Limmie Arthur, who has an IQ w i t h i n  the range of  mental 

retardat ion,  was convicted of murder and sentenced to  death. According 

to Professor James W .  E l l i s  of the Un ivers i ty  of New Mexico School o f  

Law, no person I n  the c l e a r l y  mental retarded range has been sentenced t o  

execution If the sentencing author1 t y  knew the defendant's mental 

condi t fon.  See, Marcus , Retarded K I  1 l e r ' s  Sentence fue ls  Death Penal ty 

Debate, Washington Post, June 23, 1987, a t  A1 , col . 1; Judge U D h o m  

Retarded Man's Death Sentence, The Columbia Record, June 20, 1987, a t  6A, 

col .  1. . 

Footnotes for  Section I V  and V 

Shah, Legal Mental Health System Interact ions:  MaJor 1 

Developments and Research Needs, 4 I n t n ' l  J.L. & Psychiatry 219, 255 

(1981). 

Pg. 83 2 

Public defender o f f i c e s  are organized on a c i t y  or county 3 

basis. I n  states with only two c i t f e s  o r  counties w i th  p u b l i c  defender's 

offices (Rhode Island, South Dakota, and Utah), on ly  one p u b l i c  defender 

i n  each of the two l i s t e d  c i t i e s  or counties received a questionnaire. 

Some c i t i e s  and counties have more than one publ ic  defender o f f i c e .  I n  
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those c i t i e s ,  the maln publ ic defender's o f f i ce  for the local  t r t a l  cour t  

system was sent a questionnaire unless a separate o f f i c e  maintained 

s t r l c t l y  for mental heal th issues existed, i n  which case t h a t  o f f l c e  

received the -questionnaire. I n  Maine and North Dakota, which have no 

publ lc  defenders, questionnaires were sent to the s ta te  or local  cour t  

admlnistratfve of f ice.  

Interviews focused on the fol lowing issues: cour t  organization 4 

and structure; the re la t ionship and coordination among the d i f f e r e n t  

o f f i ces ,  departments, and outslde agencles tha t  perform the work of  the 

court, p a r t i c u l a r l y  mental health expert assistance; major procedural 

steps involved I n  the processing of cases invo lv ing mental heal th expert 

asslstance; po in t  i n  the t r i a l  process a t  which mental heal th  expert - 

ass1 stance 1 s t y p i c a l l y  sought: c r l  t e r i a  defendants must meet t o  avai 1 

themselves of mental heal th expert assistance; the nature and type of 

services provided; d l s t r l b u t i o n  of repor t  of mental heal th  expert 

assistance; evaluation of servlces; fundlng issues; appointment or 

assignment of mental heal th experts; number o f  cr iminal  cases Involv ing 

indigent defendants who receive mental heal th expert assistance; 

strengths and weaknesses of the structure,  organization, and 

adminlstrat lon of mental health expert asslstance i n  the j u r i s d l c t l o n .  

' A total  of 140 ou t  of 297 respondents answered the survey, 

representing a response r a t e  of  47 percent. A t  l e a s t  one questionnaire 

recfp ient  i n  a l l  but  three states (Hawaii, New York, and North Dakota) 

and the D i s t r i c t  of Columbia responded to the survey. 
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Shah, p .  253. 6 

EBal timore Footnotes (01 d 16761) 1 

- - -  'Md. Ann. Code art. 27A, 93 (1957). -- See infra note 

*~@BY organizing a defendant's mental history, examination results and 

behavior, and other information, interpreting it in light of their 

expertise, and then laying out their investigative and analytic process 

to the jury," "they offer opinions about how the defendant's mental 

condition might have affected his behavior at the time in questioln.I1 470 

U S .  at 80. 

'Id. - at 83 

'1d. - at 80-2. 

'Medical Service of the Circuit Court for Baltimore City, Medical 
Services Overview (1984)(Available from author at 503 Courthouse West, 

100 N. Calvert St., Baltimore, MD. 21202): See generally, I. Keilltt, 
Mental Health Services to the Courts: A System In Isolation (September 

1987); I. Kellitr, Mental Health Examinations in Criminal Justice 

Settinos: Orqanlzatlon. Admlnistratlon, and Prooram Evaluation 

(September 1981) (Both Kellitt publications are available from the 

National Center for State Courts, Will lamsburg, VA.) 
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61987 Md. O f f .  Pub. Defender Ann. Rep. 16 thereinafter Annual Report]. 

'Md. Ann. Code a r t .  27A, 94 (1957). See also, id. -- 

'Annual Report, suwa note 6, a t  Introduct ion.  

' Id .  - a t  Goals of the Off ice of the Public Defender (Immediately 

preceeding page 1 ) .  

"Id. - a t  Introduct ion.  

"Md. Ann. Code a r t .  27A, 96 (1957). 

'*Annual Report, supra note 6, a t  9-10. 

"Md. Ann. Code a r t .  27A, 95 (1957 & Supp. 1987); a t  49 & Appendix 

pp. 11, v. 

"When i t  is reported tha t  cer ta in  events o r  a c t i v i t i e s  occur i n  

Baltimore, or c e r t a i n  administrat ive structures or procedures are i n  

place, t h i s  means the researchers e i t h e r  were informed i n  Interviews or 

wri t ten conununicationt about them or observed them occurring. I f  

speci f ic  sources of Information are not  c i ted,  i t  should be assumed t h a t  

there was v i r t u a l  unanimity of opinion among those interviewed. A1 1 

sources are reported as general categories o f  people, such as judges, 

attorneys, doctors, mental health professionals, and so on. Speciflc 

names are not used I n  an attempt to maintain c o n f i d e n t i a l i t y .  
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Annual Report, supra note 6, a t  Appendix p .  V I .  1 5 ;  

I 6S ta te  v. Pra t t ,  284 Md. 516, 398 A.2d 421 (1979). 

- 
I7To do otherwise would requi re the defense " t o  a s s i s t  the prosecution 

i n  discharging I t s  burden of  proof."  Id. a t  425. 

say t h a t  "breaching the at torney-c l ient  p r i v i l ege  . . . would have the 

e f f e c t  o f  i n h i b i t i n g  the f r e e  exercise of a defense at torney 's  informed 

judgment by confront ing him w i th  the l i ke l ihood,  t h a t  i n  tak ing  a step 

obviously c ruc ia l  t o  h i s  c l i e n t ' s  defense, he i s  c rea t lng  a po ten t i a l  

The cour t  goes on to 

government witness who theretofore d i d  not e x i s t . "  See alsol, Ake, I d .  

supra note -, a t  - 0  

- 
' 'Pr ivate attorneys are reta ined by the defendant; panel at torneys are 

p r i va te  at torneys retained by the Publ ic  Defender for  the purpose o f  

represent ing an indigent defendant. 

191. K e i l i t t ,  Mental Health Services to  the Courts: A System I n  

I s o l a t i o n  1-2 (September 1987). 

''Medical Service o f  the C i r c u i t  

208Pol lack S: Psychiat r ic  consu 

Soloman P (ed): The Psychiat r ic  

Strat ton,  1968, p. 132. 

Court, supra note 3 .  

t a t l o n  for the courts,  

Consul ta t ion .  New York 

n Mendel WM, 

Grume & 
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‘ObShah, S. A., McGarry, A. L.: 

Programs, Training, and Qua l i f i ca t ions  i n  Curran, W. J . ,  McGarry, A.L., 

Saha, S. A. (eds): Forensic Psychiatry and Psychology, Phi ladelphia,  

PA: F.A. David 1986. 

Psych a t r y  and Psychology: Review o f  

20cNat ional  Center for State Courts: S ta te  Court Caseload S t a t i s t i c s :  

Annual Report 1985. Hi  11 iamsburg, VA: Nat ional  Center for  State Courts, 

1 987. 

“ I d .  - 

22Prior t o  the inaugurat ion of  Maryland’s Community Forensic Screening 

Program, defendants who entered a plea o f  Incompetency or i n s a n i t y  were 

hosp i ta l i zed  f o r  evaluat ion.  A f t e r  an average hospi ta l  s tay o f  seven 

days, most of the defendants (70%-85X> were found competent and 

responsible and returned to cour t  for t r i a l .  J. Rappeport, N. Cont i ,  8. 

Rudnick, A New P r e t r i a l  Screenino Proqram, 11 Am. Acad. Psychiat ry  & L., 

239-40 (1983). Since the i n s t i t u t i o n  o f  the Community Forensic Screening 

Program by the Department o f  Health and Mental Hygiene, defendants are 

evaluated for competency and cr iminal  responsi b i  11 t y  on an out -pat lent  

basis f l r s t .  

o f  incompetency or l a c k  o f  cr iminal  r e s p o n s i b i l i t y ,  the defendant i s  sent 

to a s tate f a c i l i t y  for a f u l l  evaluation. Reportedly, the program has 

resu l ted  i n  a savings o f  time, money and s e r v i c e s .  

I f  t h i s  pre l iminary examination r e s u l t s  i n  any i n d i c a t i o n  

23Medical Service o f  the C i r c u i t  Court, suDra note 3.  
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" A l l  defendants evaluated for cr iminal  responsib1,l ity a t  the t imle  of 

the al leged offense a lso are evaluated for competency to  stand t r i a l .  

Md. Health-Gen. Code Ann. 912-110 (Supp. 1987). 

- 
25111f, before order ing a t r i a l ,  the defendant i n  a cr iminal  case 

appears t o  the cour t  to be incompetent to stand t r i a l  or the  defeindant 

a1 leges incompetence to  stand t r i a l ,  the cour t  shal l  determine, om 

evidence presented on the record, whether the defendant i s  incompcetent to 

stand t r i a l  .I1 Md. Health-Gen. Code Ann. §12-103ta) (Supp. 1987). See 
- also, Lanaworthy v. State, 46 Md. App. 116, 416 A.2d 1287 (19801, ce r t .  

denied, 450 U.S. 960 (1981) (The issue o f  competency may be raise(d by 

defense counsel even over the object ions o f  defendant, by the 

prosecutlon, or by the court sponte). 

26Md. Health-Gen. Code Ann. 512-110 (Supp. 1987). 

27Admin is t ra t lve competence repor ted ly  l ed  to the states at torney 

tak ing r e s p o n s i b i l i t y  for the handl ing o f  these admin is t ra t ive matters. 

Oefense attorneys are l i k e l y  to be less  f a m i l i a r  with the procedures 

Involv ing claims of mental d isorder and the s ta te 's  attorney i s  l t k e l y  to  

be more motivated to  expedite the case i n  accordance w l t h  the speedy 

t r l a l  provls lons o f  State v. Hicks,  285 Md. 310, 403 A.2d 356 (1979) as 

incorporated i n  Md. Ann. Code Maryland Rules 4-271 (1988). 
- 

Z*Medical Services o f  the Supreme Bench of  Baltimore, An Overview of 

the! Medical Services ( 1980). 
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I ' .  

"Md. Health-Gen. Code Ann. 512-104 (Supp. 1987). As noted previously 

i n  the t e x t ,  screenings o f  competency only are conducted by Medical 

Services w i t h i n  30 days o f  r e f e r r a l .  

competency must be court ordered. Therefore, repor ts  of  outpat ient  and 

inpat ien t  screenings are made avai lable not l a t e r  than 37 days af ter  the 

i n i t i a l  re fer ra l ,  i .e., seven days a f t e r  the cour t  order f o r  Inpat ien t  

evaluation plus 30 days a f t e r  the I n i t i a l  r e f e r r a l  for screening for 

Medi ca l  Servi ces. 

Further Inpat ien t  evaluation o f  

' * A  spokesperson, w r a  note 14, indicated t h a t  most  defendants 

screened by MedJcal Services are evaluated as competent to  stand t r i a l .  

Approximately 30% of  the defendants screened, however, are found to be 

"possibly not competent" and further evaluation i s  required to determine 

the defendant's competency. If, i n  a subsequent evaluation, the 

defendant i s  evaluated as not competent, the question of dangerousness i s  

addressed i n  order t o  place the defendant i n  the appropriate mental 

heal th faci 1 i ty. Dangerous defendants w i  11 be adrni t t e d  to  i npat ient  

f a c i l i t i e s  and non-dangerous defendants w i l l  be enro l led I n  outpat ient  

programs. On rare occasions, (about 5% o f  the screened defendants) 

Medical Services finds a defendant d e f i n i t e l y  no t  competent to stand 

t r i a l .  I n  most o f  these cases the defendant w i l l  never be found 

competent to  stand t r i a l  and i s  therefore placed i n  a treatment program 

as opposed t o  hospi ta l  Izat lon.  
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"Md. Heal th-Gen. Code Ann. $12-110 (Supp. 1987). 

3 S I d .  - a t  912-104 and 912-110 (Supp. 1987). 

t Detroi t Footnotes I 

Note regarding d i f f e r e n t  cour ts '  j u r i s d l c t i o n s .  

'The C1 l n i c  conducted 208 evaluations of c r im ina l  responsi b i  1 i t y  

dur ing  the year ending August 1987. 

' C i t e  t o  P ro jec t  S t a r t  Focus Program. 

'See, - Sapala, M. Competency and Cr iminal  Respons ib i l i t y  Handb& 

( D e t r o i t ,  Wayne County Criminal Advocacy Program, November 16, 19lB4). 

l o  Note re P e r l i n ' s  Comnent (g)  pg. 8. 

IPhoenix.Footnotes ( o l d  1648111 

'470 U.S. 68. 

'Although spokespersons, 

O f f i c e  and the Court agree t h a t  Rule 11 was no t  implemented as a 'response 

i n f r a  note 6, from the Publ ic  Defender's 
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' ,  * 

t o  &, 470 U.S. 68, there i s  some ambiguity over the purpose o f  Rule 

11. 

defendant's cr iminal  respons ib i l i t y  as w e l l  as h i s  or her competency t o  

stand t r i a l .  

Clear ly,  Rule 11 covers the Procedures f o r  evaluating the  

However, Rule 11 does not specify how the evaluation 

information i s  to be used. A t  l eas t  one judge of the cour t  argues t h a t  

the purpose of Rule 11 I s  t o  ass is t  the court i n  the a l l oca t i on  process 

and not t o  ass i s t  the defense i n  determining a defendant's cr iminal 

responslb i l i  t y .  

3 A r i t .  R. C r i m .  P. 6.S(b). 

' Id. - a t  6.5tc) .  

'When i t  i s  reported tha t  cer ta in  events  o r  a c t i v i t i e s  occur i n  

Maricopa County, or cer ta in  administrat ive structures or procedures are 

i n  place, t h i s  means the researchers e i t h e r  were informed i n  i n t e r v i e w s  

o r  wr i t ten  communications about them or  observed them occuring. I f  

specif ic sources of information are not c l ted,  It should be assumed there 

was v i r t u a l  unanimity of opinion among those interviewed. A l l  sources 

are  reported as several categorles of people, such as judges, attorneys, 

doctors, mental heal th professionals, and so on. Speci f ic  names are not 

used i n  an attempt to maintain con f iden t ia l i t y .  
4 

6Ar lz .  R. C r i m .  P. 11.2 (emphasis added). 

' Id. - a t  11.3(a). 
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9 1 d .  - a t  11 .3 (~ ) .  

"Id. - 

I 'Department o f  Admini s t ra t ion,  Marlcopa County Superior Court, 

Procedures To Be Followed By Mental Health Experts Wlth Respect To Rule 

11 And Rule 26.5 Appointments (October 1987) [here inaf ter  Superlor Court 

Procedures]. (Avai lable from author a t  101 West Jef ferson S t . ,  5 th  

F l o o r ,  Phoenlx, AZ 85003). 

" A r l t .  R. Cr lm.  P. 11.4(a). 

I347O U.S. 68. 

" A r l t .  R. C r lm .  P. 11.4(a). 

' 3 e e  suwa note 3.  - 

I6Arlz. R. Cr im.  P. 15.2(c)(2). 

"Xd. - a t  15.2(b). 

"The expert  receives a d l f f e r e n t  Not ice of Appotntment form than Is 

sent to  an expert  who agrees t o  conduct a Rule 11 examlnatlon. 
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. . '  I 

''Arit. R .  C t i m .  P. 11.5(b)(3). 

"Even i f  a defense attorney requests that CHS be appointed as one of 

the two experts to conduct a Rule 1 1  evaluation, the court generally does 

not appoint CHS because of CHS' heavy caseload. 

"The complete fee schedule for Rule 1 1  examination and expert 

testimony, authorized by the court In October, 1987, includes $200 for an 

examinatlon, $100 for a cancelled examination, $350 for a court 

appearance of 5-8 hours, $200 for a court appearance o f  less than 5 

hours, and $100 for a cancelled court appearance. 

Procedures, S u v a  note 12. 

Superior Court 

22However, one spokesperson, see suora note 6, from the court indicated 

some experts even fail to follow the few instructions for preparing a 

report currently provided on the Notlce of  Appointment form. - 

(FOOTNOTES from Va Report) 

'"See --- also infra this report, §111.8.1 

'86Letter to the authors o f  this report dated August 28, 1985. 

la71d. - 

'''8See -- infra this report, §III.B.l. 
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' U 9 A ~ ~ ~ f d ,  North Dakota v.  Indvik, 283N.W.2d 623 (N.D.  Sup. C t .  1986). 

Psychologi'cal eval uat lons conducted a t  s ta te  hospi t a l  s were suff 1 c i  ent to  

determine if the defendant was su f fe r ing  from a mental disease or 

defect. Stat! hosp i ta l  staff d i rected by a court are not  advocates of 

the prosecution any mre than a court-appointed defense counsel i s  

necessarily beholding to  the prosecution merely because he or she i s  

compensated by the state;  F l  tch, New Di rect ions for  Forensic Evaluation, 

w r a  note 5, a t  4. 

'90105 5 .  C t .  1087, 1098. 

This one example of a fee scheduled establ ished i n  a j u r i s d i c t i o n  

outside of V i r g i n i a  demonstrates the great  d i s p a r i t y  i n  no on ly  the fees - 
t ha t  can be establ lshed for  forensic mental heal th examinations but  a1 so 

the- basis for t h a t  compensation (e.g., compensation i n  Pima County for 

cancel la t ion or missed appointments). 

' ' 18 U. S. C. §3006A(e) ( 1 ) (1 982). 

I9*United States v. Durant, 545 F.2d 823, 827 (2d C i r .  1976). 

199See - Moore v. Zant, 722 F.2d 640, 648-49 (11th C l r .  1983) (denial  of 

appointment o f  exper t  not  abuse o f  t r i a l  cou r t ' s  d i sc re t i on  when there 

had been expert examination, an expert was ava i lab le  for  

cross-examination, and defendant d i d  no t  a1 lege bias or incompetence. 1.  
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1 .  

'''In Oklahoma, extraordinary expenses i n  excess of  the l i m i t  s e t  fo r  

fo rens i c  mental hea l th  expert assistance and o ther  per iphera l  services 

may be compensated upon app l ica t ion  t o  and approval o f  the Supreme Court 

Ch ie f  Justice. See supra note 27. 

'O'Va. Code 919.2-163. 

' O ' - Id.  91 9.2-332. 

'03See - suora §111.8.1., t h i s  repor t .  

'''See - I. K e i l i t z ,  supra note 6, a t  591. 

' O s R .  Roesch ti 5.  Goldlng, supra note 7, a t  12. 

See K e i l l t t ,  supra note 6, a t  699-602. 2 0 6  - 

' "R.  Roesch & S. Goldlng, supra note 7, a t  202. 

20*105. S.Ct.  1087, 1096 (1985). 

2 0 9 T ~ q q l e  v. V l r q l n l a .  - Va. - (Sept. 6, 1985). See supra note 26. 

'"Va. Code 919.2-169.S.A (Repl. Vol. 1983). 

'"See - supra note 112 and accompanying t e x t .  
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AN EVALUATION OF MENTAL HEALTH EXPERT ASSISTANCE 

PROVIDED TO INDIGENT CRIMIPlAL DEFENDANTS: 
ORGANIZATION, ADMINISTRATION, AND FISCAL MNAGEMENT 

PART XI: PROPOSITIONS FOR THE IMPLEMENTATION OF AKE VS. OKLAHOMA 
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A. Introductioq 

In the 1985 case Ake v. Oklahoma ', the United States Supreme 
Court expanded the rights of indigent defendants to include 

access to competent psychiatric assistance if the defendant's 

sanity is likely to be a significant issue at trial. 

Specifically, the Court ruled that in such cases "the State must, 

at a minimum, assure the defendant access to a competent 

psychiatrist who will conduct an appropriate examination and 

assist in evaluation, preparation, and presentation of the 

defense."' 

manner this assistance should be provided. 

i.e., translating the constitutional right to psychiatric 

assistance into specific programs and procedures, to the 

The Court, however, did not specify how and in what 

It left this task, 
- 

discretion of the individual states. 3 

In November of 1986, the National Center for State Courts 

through its Institute on Mental Disability and the Law began a 

25-month research project, funded by the National Institute of 

Justice, to document how mental health expert assistance is 

provided to indigent defendants pursuing an insanity defense. 4 

The project included reviews of statutes and caselaw relevant to 

'Ake v. Oklahoma, 470 U. S. 68 (1985). 

'Id. at 83. 

%d. at 83. 

4National Center for State Courts. (1988) Mental health 
expert assistance provided to indigent criminal defendants: 
structure, organization and administration (NIJ Grant No. 86-IJ- 
CX-0046). Williamsburg, VA: Author. 
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the J4ke v. Oklahoma5 decision, a national survey of 

jurisdictional practices regarding the provision of Ake-related 

services, anctwo rounds of field research in three 

jurisdictions: (a) Baltimore, (b) Detroit and (c) Phoenix. The 

results of these data collection efforts are reported in (detail 

in a separate documentO6 

The purpose of this report is to present suggestions for 

practitioners and policymakers in both the criminal justice and 

mental health systems who are involved in implementing the Ake 
decision. 

by considering the project's empirical findings in light of 

current professional standards in the area of mental health law.- 

Those standards which address issues identified by the research 

as critical to the fair, effective and efficient provision of 

mental health expert assistance served as a basis for developing 

the propositions. Thus, both descriptive and prescriptive 

information regarding the provision of mental health expert 

assistance was utilized in formulating the propositions. 

These propositions for implementation were developed 

In his famous book , Jerome Frank argued that 
"a right that cannot be enforced or vindicated is like a hole in 

a doughnut.n' 

indigent defendant's right to expert mental health assist:ance, 

Although the Supreme Court has articulated an 

~ 

v. Oklahomg , 470 U. S. 68 (1985) 

6National Center for State courts, suDrQ note 4. 

'Frank, J. (1949) . Courts on triaJ. . New York: Princeton 
University Press. 
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the right is not self-executing. The propositions that follow 

are intended to help jurisdictions execute this important right 

in a fair, effective and efficient manner. 

B. Overview of the Pr ovision of Mental H ealth Exnert Assistance 

The provision of mental health expert assistance f o r  an 

indigent criminal defendant is an interdisciplinary undertaking. 

The process demands the cooperation of judges, court personnel, 

attorneys, and mental health professionals. Although the 

specific roles of each of these professionals and the nature of 

the cooperation vary depending upon the way in which each 

jurisdiction structures the provision of mental health expert 

assistance,' there are certain aspects of the process that are 

common to all jurisdictions. 

- 

Table 1 lists the common steps involved in the provision of 

mental health expert assistance. The process is initiated by a 

request for mental health expert assistance: usually the request 

is made by the defendant's attorney. 

practices in the local jurisdiction, the request may be a formal 

written motion or simply a verbal request. 

jurisdictions, the request is made to the court or to the local 

legal defense system that. represents indigent defendants. For 

Depending upon the 

In most 

%his variation was evident from the field research 
conducted in Baltimore, Detroit and Phoenix. See National Center 
for State Courts, S U D ~  note 4, for a description of the 
provision of mental health expert assistance in each of the field 
research sites. 
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this report, the agency from which the attorney seeks peinaission 

to obtain a mental health expert (e.g., the court) will be - 
referred to as the "granting agency." 

granted, some mechanism is employed for selecting and retaining a 

mental health expert who will evaluate the defendant's criminal 

responsibility at the time of the alleged offense. 

of the selection mechanism varies by jurisdiction. In some 

After the request is 

The formality 

jurisdictions the attorney must select an expert from a li-st 

maintained by the granting agency: in other jurisdictions, the 

attorney is free to retain any expert he or she considers 

appropriate for a particular case. 

Following the expert's appointment, the expert conducts an 

evaluation of the defendant and prepares a report of the 

evaluation. 

vary according to each expert's typical approach to conducting an 

evaluation. Depending upon the expert, the evaluation may 

The evaluation and the evaluation report usually 
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consist of one or more sessions and include the administration of 

several different psychological tests. The evaluation report may 

provide a shart statement of the expert's diagnosis, or it may 

include detailed information that the expert considers relevant 

to the case. 

The final step in the provision of mental health expert 

assistance that is necessary in all jurisdictions is some 

mechanism for feedback about the process. Athough jurisdictions 

generally do not have formal systems in place for monitoring the 

entire process of providing mental health expert assistance, 

different aspects of the process often are reviewed as a result 

of problems that occur. For example, in some jurisdictions, 

specific procedures have been developed by court personnel, 

attorneys and mental health professionals for dealing with 

problems such as the defendant not showing up for a pre-arranged 

evaluation or the expert's evaluation report failing to address 

the specific legal issue in question. 

- 

a Obviously, there are different approaches for carrying out 

the steps listed in Table 1 as basic to the system for providing 

mental health expert assistance. 

than others, and some approaches may work better in some 

jurisdictions that in others. The propositions are intended to 

help jurisdictions identify potential problem areas and suggest 

improvements in the execution of the five steps given the reality 

of their respective systems. 

Some approaches work better 
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C. Develoment of the Pror, ositiong 

The five steps listed in Table 1 served as a framework for 

developing the propositions. 

propositions related to each of the five steps, two sources of 

information were examined. The first source of information came 

from the results of the research study conducted by the National 

Center for State CourtsO9 In particular, the field research 

conducted in Baltimore, Detroit, and Phoenix helped identify 

specific practices within systems that seemed to work well and 

other practices that seemed to create problems. 

In developing the specific 

The second source of information came from standards, 

recommendations, and propositions written by various professional 

groups who are involved in the provision of mental health expert 

assistance. Specifically, the American Bar Association's 

Criminal Justice Mental Health Standards" (hereinafter, ABA 

Standards], the American Psychological Association's 

recommendations on the role of psychology in the criminal justice 

system" (hereinafter, APA Recommendations ] , the National. Center 
for State Courts' propositions for conducting mental health 

9National Center for State courts, S U D ~  note 4 . 
lo- CRIMINAL JUSTICE MENTAL HEALTH STANDARDS, Part: 111: 

Pretrial Evaluations and Expert Testimony. [See inside cover for 
citation info. ] 

llMonahan, J. (1980). 
of psychology in the criminal justice system. In J. Monlahan 
(Ed,,), who is the client ? The ethics of D svchol ouical 

ustice svsten. Washingtion, DC: intervention in the criminal 3 
American Psychological Association. 

Report of the task force on t:he role 
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screenings and evaluations12 (hereinafter, NCSC Model Process 

Propositions], and the Draft Trial Court Performance Standards 

developed johtly by the Bureau of Justice Assistance, United 

States Department of Justice and the National Center for State 

 court^'^ [hereinafter, Trial Court Performance Standards] were 
consulted. These various professional standards look at the 

practices and procedures of the criminal justice system from 

different perspectives and with varying levels of specificity, 

particularly with regard to mental health issues. 

propositions regarding a particular issue often were developed by 

extrapolating from several different professional standards 

addressing that issue. 

Therefore, 

- 

All of the propositions were based on both the descriptive 

or empirical information from the research study and the 

prescriptive information from the professional standards and 

recommendations. However, some propositions started at the 

descriptive level (e.g., an aspect of the process that created 

problems or was particularly helpful for at least one of the 

field research sites) and reasoned forward to one or more of the 

“National Center for State Courts. (1981). Mental h ealth 
tice settinas: Oruan ization. 

ion (Final report of a Phase I 
examinations in c r m n a l  ius 
administration. and Drouram evaluat 
assessment of mental health screening and evaluation for mental 
health services for criminal justice clientele, submitted to the 
Office of Program Evaluation, National Institute of Justice, 
Grant No. 79 NI AX0070) .  Williamsburg, VA: Author. 

Trial court Derfonnanc e standar ds--Fir st tentat ive draft 
(Prepared with support from the Bureau of Justice Assistance, 
Grant No. 87-DD-CX-0002). Williamsburg, VA: Author. 

13National Center for State Courts. (September 26, 1988). 
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prescriptive standards, and other propositions started wfith an 

idea represented in one or more of the standards, and reasoned 

back to what bas observed in practice. 

D. ProDositi ons for Llgplementinu the Ake Dedisioq 

The propositions present suggestions for implementing the 

decision, but the practical benefit of any particular 

proposition will depend on specific jurisdictional practices. 

Jurisdictions vary according to how they have attempted to 

integrate the provision of Ake-related services into their 

respective criminal justice systems. 

that were visited during the field research component of the 

project, (a) one had a system in place for handling most Ake- 

related requests before Jike v Oklah Olegg " was decided, (b) one 

added Ake requests to its existing system for handling clourt- 

ordered evaluations, and (c) one essentially patched-together 

separate pieces of the current system to provide Ake-related 

services. As a result, the provision of mental health expert 

assistance for indigent defendants in these jurisdictions varies 

significantly, and these variations need to be considered in 

applying the propositions. Each jurisdiction should examine what 

work8 best and what need8 improvement in its own system, and then 

start with the propositions that address those areas most in need 

of improvement. 

In the three jurisdictions 

~~ 

v. Oklahoma, 470 U. S. 68 (1985) .  14 
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There are 17 Propositions for providing mental health expert 

assistance for indigent criminal defendants. 

below withinthe framework of the five steps listed in Table 1. 

The Propositions are not meant to be comprehensive. 

services required by the 

general forensic services. Therefore, many of the standards and 

recommendations promulgated by the ABA, the APA, the NCSC, and 

other professional groups regarding the provision of forensic 

services may apply to the provision of Ake-related services as 

well. Having said that, the importance of the Propositions is 

that they recognize that Aka-related services are not nerely a 

subset of other forensic services. Jurisdictions often blur the' 

distinction between a court-ordered mental health evaluation and 

a mental health evaluation conducted pursuant to m. 
Propositions acknowledge that Ake refers to a specific set of 

forensic services and that the distictive characteristics of 

these services should not be overlooked. 

They are presented 

Many of the 

decision fall within the category of 

The 

1. ProDosltions related to the r euuest f or mental health . .  
emert assistance 
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"Converting an innovative idea into practice typicaltly 

requires making sure someone is in charge."" 

particularlyimportant with regard to the provision of mental 

health expert assistance because it involves the participation of 

several components of the criminal justice system. In order to 

ensure that the systematic provision of such assistance :is not 

hindered because of ambiguity over who is responsible for 

providing it, Proposition 1 suggests a two-step solution. First, 

the local trial court that hears cases in which the defendant's 

mental condition at the time of the offense is considered, is 

responsible for establishing a coordinating committee coinposed of 

representatives of the various components of the criminal justick 

system that are involved in the provision of mental health expert 

assistance. l6 

responsibility of determining which, if any, components of the 

criminal justice system provide mental health expert assistance 

This is 

Once established, this committee has the 

for indigent defendants and 

services given the specific 

jurisdiction. 17 

the best approach for organizing such 

characteristics of the local 

'5E11ickson, P. & Petersilia, J. (1983). m l e m e n  tinu new 
ideas in criminal dustice (p. 41). Santa Monica, CA: Rland. 

'%!his aspect of Proposition 1 is based on Trial Court 
Performance Standard 4.1 which, in part, encourages a trial court 
to 'klarffy, promote and institutionalize effective working 
relationships with all the other components of the justilce 
system.n Thus, taking the lead in establishing the coorldinating 
committee will contribute to the trial court's performanlce on 
Standard 4.1. 

17Here, Proposition 1 borrows from NCSC Model Process 
Proposition 1 which asserts that more attention should be paid to 
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able for the p 

Proposition 1 ensures that one or more agencies are 

responsible for providing mental health expert assistance for 

indigent criminal defendants, and Proposition 2 ensures that 

these agencies actually have the funds to provide the assistance. 

Proposition 2 recognizes that without adequate funds, an indigent 

criminal defendant is denied an opportunity to participate 

effectively in his, or her defense.18 

in each jurisdiction is responsible for ensuring that reasonable- 

The coordinating committee 

funds are available for obtaining adequate" mental health expert 

assistance. As a general rule, reasonable compensation for 

the delineation component of forensic examinations. 
1 takes this principle to the system level by asking the 
coordinating committee to specify (or delineate) how and from 
whom an indigent criminal defendant can obtain a forensic 
examination. 

ensure the effective participation of, among other groups, 
mentally disturbed criminal defendants. In addition, ABA 
Standard 7-3.3(a) holds that a criminal defendant's right to 
defend him or herself includes an "adequate opportunity to 
explore...the availability of any defense ... relating to a 
defendant's mental condition at the time of the alleged crime." 

evaluation. 

Proposition 

'%rial Court Performance Standard 1.3 requires courts to 

191n some cases, adequate may involve more than one 
This is discussed in the commentary to ABA Standard 

7-3.3(b). 

"ABA Standard 7-3 . 3 (a) reads, in part, nAccordingly, each 
jurisdiction should make available funds in a reasonable amount 
to pay for a mental evaluation by a qualified mental health or 
mental retardation professional .... n 
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expert services in a particular jurisdiction is defined hy at 

least two-thirds of the going market rate for private forensic 

evaluations in that jurisdiction. 21 

Proposition 2 also indicates that all indigent defendants 
- 

should have an equal opportunity to access expert services from 

all agencies that provide such services. For example, access to 

services should not depend on whether the indigent is represented 

by a public defender, a court appointed attorney, or a panel 

attorney. In practice, an attorney may tend to request trxpert 

asshtance from one agency over another, but the attorney should 

not be denied access to any agency if his or her client has a 
22 legitimate request for expert assistance. 

In order to facilitate equal access to mental health expert 

“For example, The National Forensic Center’s 3985.1986 
Guide to emerts I fee= reports that for pretrial work, tlhe 
average hourly rate for psychologists and psychiatrists combined 
is $112.50. Therefore, at least on a national level, a 
reasonable rate of compensation is at least $75.00, approximately 
two-thirds the market rate of $112.50. 

Performance Standard 3.1 which maintains that cases should 
receive individual attention and not be subject to undue 
variation in treatment due to judge assignment or 1egall:y 
irrelevant characteristics. Similarly, indigent cases also 
should receive individual attention and should not be treated 
differently because of attorney assignment. 
ensures that an indigent’s defense is not threatened because h i s  
or her attorney does not have access to the same funds as do 
other attorneys who also represent indigents in the jurisdiction. 

%?his part o f  Proposition 2 is a variation of Trial Court 

Proposition 2 
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assistance, the process for obtaining such assistance should be 

documented.= This documentation should be readily available for 

the publicls use, and it should be available from each agency 

that provides mental health expert assistance for indigent 

criminal defendants. Proposition 3 implies that the procedures 

for obtaining expert assistance should not impede access to such 

assistance. 

: The 
assistance should spec 
exhibitad that suggest appropriatenes 
insanity defense. All l e g  ritimate requests should 

In order to obtain mental health expert assistance, the - 
attorney is required to provide the granting agency (e.g., the 

court, the Public Defender's Office, etc.) with examples of 

behaviors the defendant has exhibited which, the attorney 

believes, could be related to the defendant's criminal 

responsibility. " 

r 

With this requirement, Proposition 4 guards 

aProposition 3, focuses on the written delineation of how 
an indigent defendant obtains mental health expert assistance. 
As in the case of Proposition 1, this focus on the concept of 
delineation is borrowed from NCSC Model Process Proposition 1. 
In addition, Proposition 3 is based on Trial Court Performance 
Standard 1.5 which contends that procedural accessibility to 
court services is enhanced by clear, concise instructions for 
accessing court facilities and resources. 

'%he is supported in the commentary to NCSC Model Process 
Proposition 2 which suggests that the attorney should detail, in 
writing, the psychologically aberrant behaviors the defendant 
allegedly has exhibited. ABA Standard 7-3.3(a) also indicates 
that an attorney who believes that a mental health examination 
could support a legal defense should present the reasons why he 
or she has that belief. 
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against the negligent use of mental health expert assistance. 

the sake time, however, Proposition 4 indicates that legitimate 

requests shoUld be granted routinely. 

A t  

25 

Proposition 5 acknowledges that a mental health expert must 

meet the traditional requirements of education and clinical 

training as established by the jurisdiction,a but it also 

requires that the mental health professional be willing to abide 

by established rules and practices within the criminal justice 

system.27 

health professional understands the legal concept of criminal 

responsibility/insanity, and on a practical level, he or she 

focuses both the evaluation and the evaluation report on the 

- 

This means that, on a conceptual level, the mental 

Standard 7-3.3 (a) indicates that requests for mental 
health examinations should be granted as a matter of course 
unless the request has no foundation. 

Standard 7-3.12. 

*la prerequisite to the development of competence in any setting 
is a thorough knowledge of the system in which the psychologist 
is operating. I* 

2%hese qualifications are discussed in more detail in ABA 

“The commentary to APA Recommendation 4 acknowledges that 
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specific legal issues. 

professional be familiar with the criminal justice system is 

necessary to-avoid unnecessary delays in bringing the case to 

trial and to avoid added costs for additional examination 

sessions or for a second expert who better understands the legal 

This requirement that the mental health 

task. 

Because the mental health expert is a consultant for the 

defense, the defense attorney should selectra from the pool of 

qualified experts as discussed in Proposition 5, the best expert- 

for a given case. In selecting an expert, the attorney should be 

sensitive to the defendant's preferences and should consider the 

specific facts of the case. 

history of schizophrenia and who is charged with murder may 

benefit most from a mental health professional who specializes in 

schizophrenia and has experience evaluating criminal defendants 

charged with murder. 

For example, a defendant who has a 

'*As the defendant's representative, this is in keeping with 
ABA Standard 7-3.3(a) which holds that the defendant should 
select the mental health expert. 

151 



Because the decision basically defined the mentail health 

expert's role as a consultant for the defense, Proposition 7 

holds the defense attorney responsible for ensuring that the 

mental health expert is informed adequately about the case. 

The infomation the attorney is responsible for communicating to 

the mental health expert includes: (a) the defendant's 

identification and the the offenses with which the defendant has 

been charged, (b) the specific legal questions the evaluistion 

should address, (c) the behaviors the defendant allegedly has 

exhibited to warrant the evaluation, (a) the disclosure :rules the 
mental health expert must follow and an explanation of tlhe 

applicable evidentiary privileges, (e) the information tlhe 

defendant must be informed of prior to the evaluation, and (f) 

the content, format, and approximate due date of the mental 

health expert s evaluation report . a 

- 

3. pronositions related to the evaluation of the (defendant 

Proposition 8 recognizes that both the defense attorney and 

the mental health expert have an obligation to the criminal 

aThe information the attorney is responsible for conveying 

NCSC Model Process Proposition 5 also indicates that 
to the mental health expert is taken from ABA Standards 7-3.5 and 
7-3.6. 
written orders should be prepared that reflect what was 
delineated in the attorney's original request to the granting 
agency . 
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justice system to avoid unnecesary costs and delays in bringing a 

case to trial. 

expert's shared responsibility for making sure the defendant 

knows when and where the evaluation will take placeon 

responsibility includes efforts, such as locating the defendant 

and reminding him or her of an evaluation scheduled for the next 

day, that will increase the likelihood of an evaluation taking 

place on the scheduled date. 

Proposition 8 acknowledges the attorney and the 

This 

The defense attorney should contact the mental health expert 
I 

for the purpose of determining the kinds of information the 

expert will need to conduct an evaluation of the defendant. 

information relevant to the specific psycholegal question of 

criminal responsibility should be obtained. " 

informational items such as the police report of the alleged 

Only 

Several 

%CSC Model Procesr Proposition 10 gives the responsibility 
for scheduling court-ordered examinations to the criminal justice 
system. However, these examinations are requested by different 
components of the criminal justice system and are conducted for 
several different purposes. Because all evaluations pursuant to 

are conducted for the defense's benefit and because some Ake 
evaluations are not conducted by court-order, Proposition 8 holds 
the defense and the mental health expert, the defense's 
consultant, responsible for ensuring the defendant's presence at 
an evaluation. 

"gathering of unnecessary or irrelevant information (regardless 
of its reliability and validity) should be prohibited.'@ 

"NCSC Model Process Proposition 13 maintains that 
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offense, reports of previous mental health evaluations, 

empltoyment records,  et^.^^ may have to be obtained from fhird- 
party sources: the defense attorney is responsible for obtaining 

33 all such records. 

Both the defense attorney and the mental health expert 

should inform the defendant about the purpose and nature of the 

evaluation and the confidentiality of statements made during the - 
evaluation." In the case of an examination conducted solely for 

the defense's use, this explanation serves more to calm a 

defendant's fears about the evaluation and foster a comfortable 

environment for the evaluation than to provide the defendant with 

~~ 

32See the commentary to NCSC Model Process Proposition 13 
for additional examples. 

Standard 7-3 . 5 (b) holds the defense attorney 
responsible for obtaining any records the expert needs t:o conduct 
the evaluation. 

"ABA Standard 7-3.6(b) contends that both the defense 
attorney and the mental health professional have independent 
obligation8 to explain this information to the defendant:. 
ABA Standard maintains that the explanation is necessary for 
evaluations initiated by the defense as well as those initiated 
by the court or the prosecution. APA Recommendation 1 and NCSC 
Proposition 11 also discuss the mental health professional's 
obligation to inform individuals about the level of 
confidentiality that exists in the evaluation situation. 
However, neither of these specifies whether the obligation 
extends to defense-initiated evaluations. 

The 
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a list of Miranda"-like warnings. 

should be made aware of the circumstances under which statements 

made during the evaluation will and will not be protected. 

Nonetheless, the defendant 

Proposition 2 and Proposition 11 acknowledge the reciprocal 

relationship between the public's responsibility to provide 

reasonable funds for expert services and the mental health 

professional's responsibility for using these funds prudently. 

The prudent use of these funds includes the allocation of 

resources commensurate with the seriousness of the case. 36 

example, death penalty cases should have access to more resources 

than less serious cases. 

- 

For 

The decision in m e  v. Oklah omg entitled the defendant to an 

evaluation by a competent mental health professional for the 

purposes of preparing and presenting a defense,. but the decision 

did not entitle the defendant to all the possible mental health 

expert services available to his or her wealthy ~ounterpart.~' 

Therefore, the evaluation of an indigent criminal defendant 

da v. Arizona 8 384 u. s o  436 (1966) .  3 

%sing public funds responsibly and allocating funds based 
on certain categories of cases is a requirement of Trial Court 
Performace Standard 4.2. 

37Ake v. Oklahom # 470 u. s o  6 8 ,  83 (1984) .  
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should consist only of those elements necessary to determine the 

defendant's criminal responsibility at the time of the alleged 

offense. In inany cases, this determination may require only a 

review of the defendant's case file and a personal interview of 

the defendant by the mental health expert.% 

should be administered only if the results of the persontal 

Psychological tests 

interview indicate their usefulness in answering the specific 

question of the defendant's criminal responsibility. 39 

4 .  Proms itions related to the Drenaration an8 
stribution of the m ental h ealth eval uation E eDort 

If the evaluation is conducted solely for the defense, the 

report should not be distributed to anyone but the defense. 

Disclosure of the report to the prosecution comes only after the 

defense gives notice that the expert's information will be used 
So to support an insanity defense. 

The timing of the report is based on the information the 

defense attorney communicated to the mental health expez* at the 

time of the expert's appointment. Proposition 7 requires the 

%CSC Model Process Proposition 16 contends that a one-hour 
interview and a review of the case file is sufficient "for 
reaching a psycholegal opinion in the majority of cases.," 

39This is in agreement with NCSC Model Process Proposition 
17 

4oThis is consistent with ABA Standard 7-3.8 (b) (ii) 
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attorney to give the mental health expert an approximate due date 

for the report. The mental health expert has a responsibility to 

keep the attorney hformed of any problems that could interfere 

with delivering the report at the scheduled time. 

evaluation has taken place as Scheduled, the mental health expert 

should make every effort to meet the the deadline. 

If the 

41 

The attorney should specify the format of the expert's 

report,'* but in general, the report need not be lengthy. 

report should include the identity of the defendant and a brief 

description of the procedures and techniques the mental health 

expert employed in conducting the evaluatf~n.~~ The report also 

should include the factual basis for the mental health expert's 

diagnosis of the defendantOM 

the report is that it specifically address the psycholegal 

The - 

The most important requirement for 

"ABA Standard 7-3 7 (a) requires- the mental health expert to 
make a report promptly after the evaluation is completed. 

eNCSC Model Proposition 21 asserts that "reports to the 
court should accomodate the practical needs of the criminal 
justice system in content and form." This assertion is modified 
for Proposition 13 which holds that a report conducted solely for 
the defense should accomodate the specific needs of the defense. 

43ABA Standard 7-3 . 7 (b) (i) ( 8 )  suggests that a description of 
the procedures, tests and techniques used in conducting the 
evaluation be included in the written report. 

CiABA Standard 7-3.7(b) (i) (D) also lists this as a 
requirement for written reports. 
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question for which the evaluation was initiated.4s However, in 

addressing the question, the mental health professional should be 

careful to restrict his or her clinical opinions to the mental 

condition of the defendant at the time of the alleged offense and 

refrain from offering an opinion on the ultimate legal issue of 

whether the defendant was criminally responsible at the t h e  of 

the offense. i 
44 

nset attorn 
cata each other 
ard t o  expert te 

Mental health professionals and attorneys traditionally h a y  

different approaches to analyzing and solving problems.47 

these differences are not discussed beforehand, the effectiveness 

of the expert's testimony will be jeopardized. Thus, the defense 

attorney should meet with the expert before the trial to ensure 

that the expert is prepared adequately for both direct and cross- 

If 

45Trial Court Performance Standard 3.3 contends that. trial 
court decisions should address unambiguously "the issues 
presented to it." Proposition 13 extends this principle to the 
report prepared by the mental health expert; the evaluation 
report should address the antecedent questions that initially 
prompted the evaluation. 

%PA Recommendation 5 contends that psychologists should 
resist pressure from others to offer conclusions on matters of 
law. The commentary to NCSC Proposition 21 also discusses the 
purview of mental health experts with regard to the use of 
conclusory language. 

change: On the limits of a factual jurisprudence, &aw aind Human 
47See, for example, Haney, C. (1980), Psychology and legal 

Behavior 0 3, 147-1990 
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a examination. 

During the pretrial conference, the attorney and the mental 

health professional should discuss both the content of the 

testimony, that is what kind of information can and should be 

provided, and the delivery of the testimony, that is the expert's 

use of scientific terms and the clarity with which an opinion is 

stated. The attorney and the mental health expert also should 

discuss the ethical restrictions regarding the expert's use of 

conclusory language. For example, the restrictions discussed 

under Proposition 13 regarding information that should be 

included in the expert's report also hold with regard to the 

expert's testimony: the expert may testify about the defendant's 

mental state at the time of the alleged offense, but the expert 

should not testify on the ultimate issue of whether the defendant 

- 

was legally sane at the time of the alleged offense. 49 

5. ProDositions relat ed reviewincr the Drocess for mentaL 
ert assistance 

The review process established by Proposition 15 is intended 

%is is addressed in the introductory commentary to ABA 
Standard 7-3.14. 

&'The information presented in Note 46 with regard to the 
use of conclusory language in reports holds for the use of such 
language in testimony as well. ABA Standard 7-3.9(a) on expert 
testimony also prohibits the expert from expressing an opinion on 
''a conclusion of law or a moral or social value judgment properly 
reserved to the court or the jury." 
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to increase the likelihood that those involved in obtainhg and 

providing mental health expert assistance will perceive the 

process as fair and predictable'' and, therefore, will have 

confidence in the criminal justice system that mental headth 

expert assistance is functionally as well as theoretically 

available for indigent criminal defendants." 

predictability will be enhanced if each component of the criminal 

justice system that is involved in the provision of mentail health 

expert assistance is required to document its procedures 

regarding the provision of such services . 52 

Reliability and 

This documentation 

also should serve as the foundation for the review process. An 

examination of the written procedures should be the first: avenue- 

for resolving problems.53 

followed by different agencies or different individuals within a 

When the procedures that must be 

single agency conflict, every effort should be made to modify the 

procedures to the satisfaction of both parties. '' If the 

''This is based on Trial Court Performance Standard !5..2 
which maintains that the public should trust that the trilal court 
conducts its bUsineS8 fairly, equitably, expeditiously, and 
reliably. 

which requires that a trial court's services should be perceived 
as accessible to all who need them. 

'*NCSC Model Process Proposition 22 requires each facility 
that provides forensic examinations to document its procedures 
for the delineation, acquisition and provision of such services. 

53The requirement that written procedures should be adhered 
to is based on Trial Court Performance Standard 3.2. 

"Such joint efforts to solve problems will contribute to 
the perception that individuals and agencies involved in the 
provision of mental health expert assistance are working together 

"This is derived from Trial Court Performance Stand,ard 5 1 
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procedures cannot be reconciled, they should be brought before 

the coordinating committee discussed in Proposition 1. 

coordinating committee should work with both parties to revise 

The 

the procedures in a manner fair to each of the parties. 55 

Trial courts are responsible for ensuring the timely 
processing of criminal cases from arrest through disposition. 56 

In order to carry out this responsibility, many trial courts have 

adopted national time standards for processing a case through the 
system. These time standards should not be forfeited - 

automatically because the defendant in a case requires mental 

health expert assistance." On the contrary, all those involved 

in the provision of such assistance have an obligation to avoid 

delays in bringing the case to trial on the scheduled date. 

Proposition 17 recognizes that the quantity of mental health 

expert services may vary across categories of cases (e.g., death 

~ 

to establish respondbilities and priorities. 
a perception of indopendent agencies working together is based on 
Trial Court Performance Standard 5.3. 

of the quality assurance review board discussed in NCSC Model 
Process Proposition 22. 

The importance of 

"The coordinating committee serves, in part, the function 

'%his is a requirement of Trial Court Performance Standard 
2.1. 

"NCSC Model Process Proposition 20 asserts that "the 
provision of psycholegal information to the criminal justice 
system should accommodate legal proceedings, not impede them." 
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penalty cases versus less serious felony cases) but should not 

vary across cases within the same category.'* Although each of 

the previous Propositions refers to some aspect of equalj.ty, 

either directly or through standardized procedures, Proposition 

17 considers whether the entire system of providing mental health 

expert assistance results in equal treatment for similar cases. 

In order to ensure that the system is performing well wit:h regard 

to the equality of services offered, periodic reviews should be 

conducted by those who are involved in the provision of these 

services. 

similar cases should be brought to the attention of the 

coordinating committee' discussed in Propodtion 1. The 

coordinating committee should work with the various components of 

the criminal justice system involved in the provision of expert 

services to determine the source of the problem (e.g., 

requirements for experts are too broad or too laxed, funding 

agencies vary in the amount of services they will cover, etc.) 

and remedy the situation. 

- 

Indications of undue variation in treatment among 

'%his is based on Trial Court Performance Standard 3.1 
which prohibits undue variation among court decisions for similar 
types of cases. 
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We recognized long ago that mere access to the 
courthouse doors does not by itself insure a proper 
functioning of the adversary process, and that a 
criminal trial is fundamentally unfair if the state 
proceeds against an indigent defendant without making 
certain that he has access to the raw materials , integral to the building of an effective defense. 

The above quote was dFlivered by Justice Marshall in the 
1985 case &ke V. Oklahow , which expanded the rights of indigent 
criminal defendants to include access to competent psychiatric 
assistance if the defendant's sanity is likely to be a 
significant issue at trial. The Court ruled that in such cases 
!'the State must, at a minimum, assure the defendant access to a 
competent psychiatrist who will conduct an appropriate 
examination and assist in eva uation, preparation, and 
presentation of the defense."' The Court, however, did not 
specify in what manner this assistance should be provided. 
left this task, i.e., translating the constitutional right to 
psychiatric assistance into specific propuns and procedures, to 
the discretion of the individual states. 

It 

In November of 1986, the National Center for State Courts, 
through its Institute on Mental Disability and the Law, began a 
25-month research project, funded by the National Institute of 
Justice, to document how mental health expert assistance is 
provided to indigent criminal defendants pursuing an insanity 
defense.' 
relevant to the m e  v. Oklahom decision, a national survey of 
jurisdictional practices regarding the provision of Ake-related 
services, and two rounds of field research in three 
jurisdictions: Baltimore, Detroit and Phoenix. The project's 
empirical findings were then considered in light of current 
professional standards in the area of mental health law to 

The project included breviews of statutes and case law 

m e  v. O k l m  8 470 U.S. 6 8 ,  77 (1985). 1 

*470 U. S. 68.  

'Id. at 83. 

'Id. at 03. 

'National Center for State Courts. (1988). Mental health 
expert assistance provided to indigent criminal defendants: 
structure, organization and administration (NIJ Grant No. 86-IJ- 
CX-0046). Williamsburg, VA: Author. 

6470 U. S. 68. 
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develop a set of propositions for implementing the decision. 

B. The law on the B ooks 

1. State Statutorv Pr ovisions Related t 0 Ake 

State statutory provisions for mental health expert 
assistance to criminal defendants seem based, expressly or 
impl.icitly, on two purposes: (1) to provide a broad plain of 
criminal defense including mental health expertise available to 
defendants financially unable to obtain such services; and (2) to 
give assistance to trial courts in adjudication and disposi'tion 
of cases in which questions of mental aberration arise. In some 
states, the distinction between provisions intended to serve the 
defense and provisions primarily intended to assist the trial 
court in the adjudication and disposition of cases involving 
claims of mental aberration is distinct; in others, it is not. 

Table 1 indicates whether a state's statutes provide for 
mental health expert assistance as part of the defense services 
for indigent defendants, as part of court-ordered mental health 
evaluations, or both. For those states which provide mental 
health assistance as part of its defense services for indigent 
defendants, it notes whether mental health professionals 
specifically are identified in the statute or whether they are 
implied as part of mgenericm semices. For an example of the 
latter, the Hawaii statute provides for minvestigatory expert or 
other services" made available to criminal defendants who are 
unable to pay for such services. 

A total of 28 states have provisions specifically 
identifying mental health professionals as part of the necessary 
defense services for indigent persons accused of criminal 
offenses. A number of these states restrict such mental health 
expert assistance to capital cases or, in California, cases 
involving defendants charged with second degree murder who have 
served a prior term for murder in the first or second degree. 
Nineteen states have non-specific provisions for defense services 
that apply, or could be interpreted to apply to mental health 
expert assistance. 
specific provisions for mental health expert assistance as part 
of the defense package of services made available to indligent 
defendants. Some provisions make mention of structural features 
of mental health expert assistance that is part of the state's 
indigent defense service. Alabama, Colorado, and Dedaware, for 
example, place at least partial responsibility for mentaLl health 
expert assistance provided to indigent criminal defendants with 
the state's public defender system. 

indigent defense services, most states provide for court:-ordered 
mental health examinations if the court has reason to doubt a 

Some states have both specific and non- 

In addition to assistance provided as part of the package of 
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defendant's mental competence to proceed or after the defendant's 
notice of intention to use the insanity defense. In practice, an 
attorney may rely upon court-ordered mental health examinations 
to explore the possibility of defenses or sentencing options 
based upon claims of mental disorder even though the express 
purposes of such examinations may be to aid the court and not to 
assist the defense. 

2. Case law Developents Related to Aka 

Viewed as part of the 'raw materials" for the building 
of an effective defense, few find free mental health expert 
assistance controversial as a matter of substantive law. 
However, disagreement and debate are likely to arise on issues 
related to the structure, organization, and administration of the 
assistance. 
addressed several of these issues since Bka was decided, and 
their decisions reflect varying interpretations of the Ake 
decision in practice. 

Lower federal courts and state appeals courts have 

Specifically, .courts have differed n their decisions 
regarding the retroactive effect o f  m,' the application of Ake 
in non-capital cases, 
provision of psychiatric,oassistance, and the role of the expert 
in providing assistance. 

the threshold9requirements for the 

owski v. Common wealth, 2 Va. App. 101, 341 S.E.2d 
v. s u  , 791 F.2d 1438 (11th Cir. 1986); 667 (1986) ; Maawood 

Messer v. K e m  , 647 F. Supp. 1035 ( N . D .  Ga. 1986). 

"Sfa Jsom v. Stata, 488 So. 2d 12 (Ala. Crim. App. 1986); 
Holmes v. State , 497 So. 26 1149 (Ala. Crim. App. 1986); State v. 
Evans, 710 S.W.2d 530 (Tern. Ct. App. 1985); State v. Poulsen, 45 
Wash. App. 706 (1986), 726 P.2d 1036 (1986); United States v. 
Slogn, 776 F.2d 926 (10th Cir. 1985); m t e d  States v. Cr ews, 781 

'as murk 

F.2d 826 (10th Cir. 1986). 

'&g =wriaht v. State, 708 P.2d 592 (Okla. Crim. App. 
1985); pav v. State, 704 S.W.2d 438 (Tex. Ct. App. 1986); Tuaale 

s. Ct. 2315 U Z  'd . on re& , 230 Va. 99, 334 S.E.2d 838 
(198S);Scott v. State, 177 Ga. App. 474, 339 S.E.2d 718 (1985); 

Blackbm, 794 F.2d 173 (5th Cir. 1986); m t e d  Stat es v. Crews, 
781 F.2d 826 (10th Cir. 1986); Cartwraaht v. M m  , 802 F.2d 
1203 (10th Cir. 1986) ; Cald well V. MiSSiSSiDDi , 472 U.S. 320 
(1985) ; Bowden v. K e m  , 767 F.2d 761 (11th Cir. 1985). 

v. co- , 228 Va. 493, 323 S.E.2d 539 (1984), vacated , 105 

, 318 N.C. 249, 347 S.E.2d 390 (1986); Volson v. 

10 &!z , 318 N.C. 249 347 S.E.2d 390 (1986); 
U.S. v. Slom , 776 F.2d 926 (10th Cir. 1985); Y.S. v. Crews, 781 
F.2d 826 (10th Cir. 1986); uake v. Kemp , 758 F.2d 523 (11th 
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Courts have been more consistent in their decisions 
regarding pfpcedural errors related to the denial of 
assistance, the nature of &he relationship between the 
psychiatrist and the state, and the app13ication of to 
mental disabilities other than insanity. In the first 
instance, courts have ruled against defendants with regard to 
procedural errors related to m; with regard to the second 
issue, courts have found that the appointment of a state employed 
psychiatrist satisfies the requirement of m; and finally, with 
regard to the third issue, courts have ruled that both diminished 
mental capacity and mental capacity to commit contempt are. 
covered by the decision. 

Courts also have considered whether a defendant can be 
denied 
but one Cas81 courts have ruled that the denial of 
at the sentencing stage was warKanted. 
case of Tuuule v. Common wealth # 

trial %ourt erred in denying 
~tage,,~ but the court found that the denial was not reversible 
error. 

assistance at the sentencing stage of a trial. In all 
assistance 

Even in the exceptional 
the court ruled that thie the 
assistance at the sentencing 

Cir.); muwood v. Smith, 791 F.2d 1438 (11th Cir. 1986); Glass v. 
mckbm, 791 F.2d 1165 (5th Cir. 1986). 

v. State 8 721 P2d 820 (Okla. Crim. App. 1986); 
Peonle 8 147 Ill. App. 36 881, 498 N.E.2d 701 (Ill. Ct. V. Moore 
App. 1986); Todd v. co muonwealth, 716 S.W.2d 242 (Ky. 19186); 

'lms 3Qgers 

Cartwriuht v. M a v n a  8 802 F2d 1203. 

l2- State v. -8 382 N.W.2d 623 (N .D.  1986); gjtate V. 

Gambrel1 8 318 N.C. 249, 347 S.E.2d 390 (1986); Beaven v t. 
-onwealth, 232 Va. 521, 352 S.E.2d 342 (1987). 

(1986); Y.S. v. Fly& 756 F.2d 1352 (9th Cir. 1985). 

State v. S-8 705 P.2d 1110 (Mont. 1985); Bowden v. Kern 

(10th Cir. 1986). 

l3- State v. PoulsgIl, 45 Wash. App. 706,726 P.2d 3L036 

v. State # 718 P.2d 354 (Okla. Crime ApB. 1986); 
, 767 

F.2d 761 (11th Cir. 1985); Cart wriuht v. Mavnara , 802 F.2d 1203 
14ma Brewer 

"230 Va. 99, 33 S.E.2d 838 (1985). 

l6=. at 107-108, 334 S.E.2d 838, 843-844. 

l7U. at 108, 112, 334 S.E.2d 838, 844, 846. 
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The "law on the books" reflects how states think the 
decision noughtn to be implemented. In order to review and 
evaluate the nlaw in pra~tice,~ state trial judges and public 
defenders thoughout the country were surveyed and in-depth field 
research in Baltimore, Detroit and Phoenix was conducted. 

1. Survev Research 

In September 1987, Project staff surveyed by mail 
questionnaire 151 state trial judges and 146 attorneys 
representing indigent criminal defendants throughout the country. 
A cover letter explained that information was being sought about 
independent mental health expert assistance at public expense for 
indigent defendants for the purpose of evaluating, preparing, or 
presenting insanity defenses. The cover letter further requested 
if the recipient of the questionnaire was unfamiliar with the 
procedures for providing mental health expert assistance in his 
or her jurisdiction that the questionnaire be given to someone 
else who would be willing and able to complete the questionnaire. 

The two-page, self-administered questionnaire contained a 
short introductory statement that noted that information about 
"routine, court-ordered mental health evaluations" was not being 
sought. It further explained that, depending on the 
jurisdiction, independent evaluations may be processed the same 
as court-ordered evaluation; administered through another office, 
such as a public defender's office; contracted noutn with a 
public or private mental health agency; or, a combination 
thereof. In consideration of these referral options, respondents 
wre asked to answer four multiple choice and one open-ended 
questions : 

What government unit or agency is responsible for 
requests for independent mental health evaluations of 
indigent criminal defendants? If an attorney can 
request an independent evaluation from more than one 
agency, please check & that apply. (Choices: Court, 
public Defender's Office, Public Mental Health 
Hospital, Community Mental Health Center, and Other). 

Which of the following professionals perform the 
evaluations in your jurisdiction? (Choices: 
Psychiatrists, Psychologists, Social Workers, and 
Others) . 
What is the employment status of the professionals who 
conduct the evaluations? (Choices: Private 
Practitioners, Court Employees, Department of Mental 
Health Employees, and Other). 

9 



4) Who bears all or part of the expense for the 
evaluations? (Choices: Court, Public Defender's 
office, county, and Other) 

5 )  Do you have any comments or suggestions about the 
provision of mental health expert assistance in your 
jurisdiction (e.g., what works well, what needs 
improvement) ? 

Using the s 8 3  Countv and Citv Data Boo& , the three most 
The chief, populous locations in each state were identified. 

presiding, or another judge from the general jurisdiction trial 
court in each of these locations received the mail questionnaire. 
In all, 151 state trial courts were sampled. 

The -8511986 Mrectorv of Leual Aid and Defenders 
of the United Statea (National Legal Aid and Defenders' 
Association, 1985) provided the names of the sampled public 
defenders. It lists the nofficesN that provide criminal 
representation to prsons unable to obtain private counsel. 
Questionnaires were sent to the public defenders from the three 
most populous cities (based on 1980 Census data) in each state. 
Additionally, a public defender in the District of Columkda 
received a questionnaire. 

Offices 

A total of 70 judge8 or court administrators, 68 deftense 
attorneys, and two other court officials in 47 states responded 
to the survey. 
responsible for requests for independent mental health 
evaluations of indigent criminal defendants, 47 percent of the 
respondents identified trial courts, 35 identified public: 
defenders, 4 percent identified public mental health hOSgitalS, 5 
percent community mental health centers, and 8 percent of the 
respondents identified other agencies or facilities responsible 
for conducting mental health evaluations of indigent criminal 
defendants. 

Asked what government agency or unit is 

Sixty-four respondents who indicated that the trial courts 
in their jurisdiction primarily were responsible for providing 
mental health expert assistance, indicated that other agencies 
also were involved in providing that assistance. 
those respondent8 (67a)  indicated that the legal service agency 
in their jurisdiction also was involved in the provision of 
mental health expert assistance, 
mental health hospital8 were involved. 
respondent8 identified community mental health centers' 
involvement. 
fourteen percent of the respondents who identified the trial 
court as assuming the major responsibility for providing mental 
health expert assistance in their jurisdiction. 
suggest a cooperative arrangement among the trial courts and the 
various agencies and facilities involved in the provision of 

The majlority of 

Nine percent indicated that 

Other agencies or facilities were identified by 

The same percentage of 

These results 

10 



mental health expert assistance to indigent criminal defendants. 

psychiatrists and psychologists provided the great bulk of mental 
health examinations of indigent criminal defendants. Ninety-nine 
percent of the respondents identified psychiatrists, and 86 
percent identified psychologists as providing mental health 
expert assistance in their jurisdictions. Only 19 percent of the 
respondents identified social workers and seven percent 
identified other professionals among those providing mental 
health expert assistance. 
status was private practitioner (cited by 89 percent of the 
respondents), followed by employees of various departments of 
mental health (56 percent), court employee (9 percent) and 
various other employment categories (15 percent). 

Not surprisingly, survey respondents indicated that 

The most frequently cited employment 

Among the sources of funding for mental health expert 
assistance, various components of the judicial system were cited 
most often by respondents (52 percent of the respondents), 
followed by county goverment (39 percent) and public defender 
offices (37 percent). Twenty-eight of the respondents cited 
other funding sources. 

If nothing else, the survey results suggest the difficulty 
of categorizing neatly the various approaches local jurisdictions 
take in providing mental health expert assistance to indigent 
criminal defendants. The difficulty of drawing all but braod 
generalizations from these results point out the need for careful 
descriptive studies of various systems of providing mental health 
expert assistance actually operate. 

2. Field Research 

Project staff conducted two rounds of field research in 
Baltimore, Detroit, and Phoenix during the period beginning 
December 1987 and ending April 1988. Two or three researchers 
visited each site twice during this period for three to five days 
each. Interviews with defense attorneys, prosecutors, mental 
health officials, judges, and court administrators provided the 
data for describing and evaluating the provision of mental health 
expert assistance in each of the sites. 

The individuals with whom interviews were conducted were not 
a statistically representative sample. They were purposively 
chosen because they were identified as the most well-informed 
individuals with regard to mental health expert assistance 
provided to indigent criminal defendants in the jurisdiction. 
Interviews centered on a core set of issues concerning the 
structure, organization, and administration of mental health 
expert assistance provided to indigent criminal defendants. 

Project staff sought information about how things worked and 



why., The purpose of the field research was to conduct a careful 
descriptive study of the various institutional, economic, and 
other contingencies that, in contrast or in contradiction to the 
articulated rules and policies determine how the legal aind mental 
health agencies and systems actually operate. The data obtained 
is qualitative and, therefore, does not lend itself to 
quantitative assessments. 

project's final report. 
research supported the survey results. Each site had a different 
arrangement for the funding, organization and administration of 
mental health expert assistance for indigent criminal defendants. 
In Baltimore, mental health expert assistance is provideid to 
indigent criminaf8 defendants primarily through the Office of the 
Public Defender. In Detroit, mental health expert assistance 
is provided primarily through the Detroit Recorder's Court. 
Phoenix (Maricopa County), no one organization primarily provides 
mental health expert assistance. Both the Superior Court of 
Arizona in Maricopa County and the Public Defender's Office 
provide assistance in certain cases, but there is a disagreement 
over who is primarily responsible for ensuring that indigent 
criminal defendants receive mental health expert assistance. In 
part, the disagreement is related to whether an indigent 
defendant is represented by the Public Defender's Office or by a 
court-appointed, private attorney. All three sites also offer 
some type of assistance through court-ordered evaluations. 

D. ProDosition s for the ImDlementation of the D ecjsioq 

The complete description of each site is presented in the 
In sum, the results of the field 

In 

1. Overvie w of the Pro vision of Mental Health E m  e 
Assistance 

Although there are differences across jurisdictions in 
how they structure and organize the provision of mental health 
expert assistance, there are certain elements of the prccess that 
are common to all jurisdictions. These are listed in Talble 2. 
The process is initiated by a request for mental health expert 
assistance: usually the request is made by the defendant's 
attorney. Depending upon the practices in the local 
jurisdiction, the request may be a formal written motion or 
simply a verbal request. 
made to the court or to the local legal defense system t:hat 
represents indigent defendants. 
which the attorney seeks permission to obtain a mental health 
expert (e.g., the court) will be referred to as the "granting 
agency." 
employed for selecting and retaining a mental health ew>ert who 
will evaluate the defendant's criminal responsibility at: the time 

In most jurisdictions, the request is 

For this report, the agency from 

After the request is granted, some mechanism lis 

'%do Ann. Code art. 27A, Sec. 3 (1957) . 
12 



of the alleged offense. The formality of the selection mechanism 
varies by jurisdiction. 
select an expert from a list maintained by the granting agency: 
in other jurisdictions, the attorney is free to retain any expert 
he or she considers appropriate for a particular case. 

In some jurisdictions the attorney must 

Following the expert's appointment, the expert conducts an 
evaluation of the defendant and prepares a report of the 
evaluation. 
vary according to each expert's typical approach to conducting an 
evaluation. Depending upon the expert, the evaluation may 
consist of one or more sessions and include the administration of 
several different psychological tests. The evaluation report may 
provide a short statement of the expert's diagnosis, or it may 
include detailed information that the expert considers relevant 
to the case. 

The evaluation and the evaluation report usually 

The final step in the provision of mental health expert 
assistance that is necessary in all jurisdictions is some 
mechanism for feedback about the process. Athough jurisdictions 
generally do not have formal systems in place for monitoring the 
entire process of providing mental health expert assistance, 
different aspects of the process often are reviewed as a result 
of problems that occur. F o r  example, in some jurisdictions, 
specific procedures have been developed by court personnel, 
attorneys and mental health professionals for dealing with 
problems such as the defendant not showing up for a pre-arranged 
evaluation or the expert's evaluation report failing to address 
the specific legal issue in question. 

Obviously, there are different approaches for carrying out 
the steps listed in Table 2 as basic to the system for providing 
mental health expert assistance. Some approaches work better 

13 



than others, and some approaches may work better in some 
jurisdictions that in others. The propositions are intended to 
help jurisdictions identify potential problem areas and suggest 
improvements in the execution of the five steqs given the reality 
of their respective systems. 

2. peveloment of the Prooositions 

The five steps listed in Table 2 served as a framework 
for developing the propositions. Two sources of information were 
examined. The first was the results of the research summarized 
above. In particular, the field research conducted in Baltimore, 
Detroit, and Phoenix helped identify practices within systems 
that seemed to work well and other practices that seemed to 
create problems. 

The second source of information was standards, 
recommendations, and propositions written by various professional 
groups involved in the provision of mental health expert 
assistance. 
Criminal Justice Mental Health Standards [hereinafter, ABA 
Standards), the American Psychological Association's 
recommfondations on the role of psychology in the criminal justice 
system [hereinafter, APA Recommendations], the National Center 
for State Courts' proposithons for conducting mental health 
screenings and evaluations [hereinafter, NCSC Model Process 
Propositions], and the Draft Trial Court Performance Standards 
developed jointly by the Bureau of Justice Assistance, United 
StatesUDepartment of Justice and the National Center for State 
Courts [hereinafter, Trial Court Performance Standards]. These 

The latter included the Ame#can Bar Association's 

' 9 ~ ~  CRIMINAL JUSTICE MENTAL HEALTH STANDARDS, Part 111: 
Pretrial Evaluations and Expert Testimony. 
citation info.] 

of psychology in the criminal justice system. 

intervention in the criminal just ice svstelg . Washingtion, DC: 
American Psychological Association. 

"National Center for State Courts. (1981) . Menta], health 
e a  x mina- c r - i u s t i c e b a t i o q ,  S 
adminjstration. and Dr evaluation (Final report of a Phase I 
assessment of mental h x  screening and evaluation for mental 
health services for criminal justice clientele, submitted to the 
Office of Program Evaluation, National Institute of Justice, 
Grant No. 79 NI AX0070). Williamsburg, VA: Author. 

Trial c ourt Derform ance stand ards--First t entat ive draft; 

[See inside cover f o r  

*%onahan, J. (1980) .  Report of the task force on the role 
In J. Monahan 

? The e thics of Dsvchol oaical !Ed*) 0 is the 

=National Center for State Courts. (September 26, 1988). 
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look at the practices and procedures of the criminal justice 
system from different perspectives and with varying levels of 
specificity, particularly with regard to mental health issues. 
Propositions regarding a particular issue often were developed by 
extrapolating from several different professional standards 
addressing that issue. 

All of the propositions were based on both the descriptive 
or empirical information from the research study and the 
prescriptive information from the professional standards and 
recommendations. However, some propositions started at the 
descriptive level (e.g., an aspect of the process that created 
problems or was particularly helpful for at least one of the 
field research sites) and reasoned forward to one or more of the 
prescriptive standards, and other propositions started with an 
idea represented in one or more of the standards, and reasoned 
back to what was observed in practice. 

Proaosltlons for mlementina the Ake Decision . .  3 .  

In all, there are 17 Propositions for providing mental 
health expert assistance for indigent criminal defendants, 
presented within the framework of the five steps listed in Table 
2. The practical benefit of any particular proposition will 
depend on specific jurisdictional practices. 
should examine what works best and what needs improvement in its 
own system, and then start with the propositions that address 
those areas most in need of improvement. 

Each jurisdiction 

The Propositions are not meant to be comprehensive. Many of 
the services required by the decision fall within the 
category of general forensic services. Therefore, many of the 
standards and recommendations promulgated by the ABA, the APA, 
the NCSC, and other professional groups regarding the provision 
of forensic services may apply to the provision of --related 
services as well. 
they recognize that --related services are not merelv a subset 
of other forensic services. Jurisdictions often blur the 
distinction between a court-ordered mental health evaluation and 
a mental health evaluation conducted pursuant to m. 
Propositions acknowledge that 
forensic services and that the distictive characteristics of 
these services should not be overlooked. 

The importance of the Propositions is that 

The 
refers to a specific set of 

a. ositions rela ted to the r euuest for mental h ealth - 
(Prepared with support from the Bureau of Justice Assistance, 
Grant No. 87-DD-CX-0002). Williamsburg, VA: Author. 
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"Converting an innovative idea into prqfctice typical.1~ 
requires making sure someone is in charge." 
particularly important with regard to the provision of mental 
health expert assistance because it involves the participation of 
several components of the criminal justice system. In order to 
ensure that the systematic provision of such assistance i.s not 
hindered because of ambiguity over who is responsible for 
providing it, Proposition 1 suggests a two-step solution., First, 
the local trial court that hears cases in which the defendant's 
mental condition at the time of the offense is considered, is 
responsible for establishing a coordinating committee composed of 
representatives of the various components of the criminalt justice 
system that24are involved in the provision of mental health expert 
assistance. Once established, this committee has the 
responsibility of determining which, if any, components of the 
criminal justice system provide mental health expert asshtance 
for indigent defendants and the best approach for organiiting such 
services giveathe specific characteristics of the local 
jurisdiction . 

This is 

Proposition 1 ensures that one or more agencies are 

"Ellickson, P. 61 Petersilia, J. (1983). D D l e  menting new 
ideas in crimbal justice (p. 41) . Santa Monica, CA: Rand. 

24This aspect of Proposition 1 is based on Trial Court 
Performance Standard 4.1 which, in part, encourages a trial court 
to "clarify, promota and institutionalize effective workhg 
relationships with a l l  the other components of the justice 
system." Thus, taking the lead in establishing the coordinating 
committee will contribute to the trial court's performance on 
Standard 4.1. 

Proposition 1 which asserts that more attention should be paid to 
the delineation component of forensic examinations. 
1 takes this principle to the system level by asking the 
coordinating committee to specify (or delineate) how and from 
whom an indigent criminal defendant can obtain a forensic 
examination. 

%ere, Proposition 1 borrows from NCSC Model Process 

Proposition 
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responsible for providing mental health expert assistance for 
indigent criminal defendants, and Proposition 2 ensures that 
these agencies actually have the funds to provide the assistance. 
Proposition 2 recognizes that without adequate funds, an indigent 
criminal defendant is denied an opBortunity to participate 
effectively in his or her defense. 
in each jurisdiction is responsible for ensuring that reasonable 
funds are agailable for obtaining adequate mental health expert 
assistance. As a general rule, reasonable compensation for 
expert services in a particular jurisdiction is defined by at 
least two-thirds of the going market rate for private forensic 
evaluations in that jurisdiction. 

The coordinating committee 

Proposition 2 also indicates that all indigent defendants 
should have an equal opportunity to access expert services from 
all agencies that provide such services. For example, access to 
services should not depend on whether the indigent is represented 
by a public defender, a court appointed attorney, or a panel 
attorney. In practice, an attorney may tend to request expert 
assistance from one agency over another, but the attorney should 

ensure the effective participation of, among other groups, 
mentally disturbed criminal defendants. In addition, ABA 
Standard 7-3.3(a) holds that a criminal defendant's right to 
defend him or herself includes an "adequate opportunity to 
explore...the availability of any defense...relating to a 
defendant's mental condition at the time of the alleged crime." 

evaluation. 

+rial Court Performance Standard 1.3 requires courts to 

"In some cases, adequate may involve more than one 
This is discussed in the commentary to ABA Standard 

7-3.3 (b) . 
%A Standard 7-3 . 3 (a) reads, in part, "Accordingly , each 

jurisdiction should make available funds in a reasonable amount 
to pay for a mental evaluation by a qualified mental health or 
mental retardation professional.... n 

aFor example, The National Forensic Center's 1985 - 1986 
Guide to emert 8' fees reportg that for pretrial work, the 
average hourly rate for psychologists and psychiatrists combined 
is $112.50. Therefore, at least on a national level, a 
reasonable rate of compensation is at least $75.00, approximately 
two-thirds the market rate of $112.50. 
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not be denied access to any agency if hissoor her client has a 
legitimate request for expert assistance. 

In order to facilitate equal access to mental health expert 
assistance, the process for obtaining such assistance sh-ould be 
d~curmented.~' This documentation should be readily available for 
the public's use, and it should be available from each a.gency 
that provides mental health expert assistance for indigent 
criminal defendants. Proposition 3 implies that the pracedures 
for obtaining expert assistance should not impede access to such 
assistance. 

In order to obtain mental health expert assistance,, the 
attorney is required to provide the granting agency (e.g., the 
court, the Public Defender's Office, etc.) with examples of 

%his part of Proposition 2 is a variation of Trial Court 
Performance Standard 3.1 which maintains that cases should 
receive individual attention and not be subject to undue 
variation in treatment due to judge assignment or legally 
irrelevant characteristics. Similarly, indigent cases also 
should receive individual attention and should not be treated 
differently because of attorney assignment. 
ensures that an indigent's defense is not threatened because his 
or her attorney does not have access to the same funds iSS do 
other attorneys who also represent indigents in the jurisdiction. 

Proposition 2 

S'Proposition 3, focuses on the written delineation of how 
an indigent defendant obtains mental health expert assistance. 
As in the case of Proposition 1, this focus on the concept of 
delineation is borrowed from NCSC Model Process Proposition 1. 
In addition, Proposition 3 is based on Trial Court Perflormance 
Standard 1.5 which contends that procedural accessibility to 
court services is enhanced by clear, concise instructions for 
accessing court facilities and resources. 
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behaviors the defendant has exhibited which, the attorney 
believes, could32be related to the defendant's criminal 
responsibility. With this requirement, Proposition 4 guards 
against the negligent use of mental health expert assistance. 
the same time, however, Proposition 4=indicates that legitimate 
requests should be granted routinely. 

A t  

b. ProDO sitions r elated to the selection and amointment 
of the mental health erne- 

Proposition 5 acknowledges that a mental health expert must 
meet the traditional requirements of educatip and clinical 
training as established by the jurisdiction, 
requires that the mental health professional be willing to abide 
by estahlished rules and practices within the criminal justice 
system. This means that, on a conceptual level, the mental 
health professional understands the legal concept of criminal 
responsibility/insanity, and on a practical level, he o r  she 
focuses both the evaluation and the evaluation report on the 
specific legal issues. This requirement that the mental health 
professional be familiar with the criminal justice system is 
necessary to avoid unnecessary delays in bringing the case to 

but it also 

%he is supported in the commentary to NCSC Model Process 
Proposition 2 which suggests that the attorney should detail, in 
writing, the psychologically aberrant behaviors the defendant 
allegedly has exhibited. ABA Standard 7-3.3(a) also indicates 
that an attorney who believes that a mental health examination 
could support a legal defense should present the reasons why he 
or she has that belief. 

health examinations should be granted as a matter of course 
unless the request has no foundation. 

Standard 7-3.12. 

"a prerequisite to the development of competence in any setting 
is a thorough knowledge of the system in which the psychologist 
is operating." 

%A Standard 7-3.3(a) indicates that requests for mental 

%These qualifications are discussed in more detail in ABA 

3fThe commentary to APA Recommendation 4 acknowledges that 
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trial and to avoid added costs for additional examination 
sessions or for a second expert who better understands tlhe legal 
task. 

Because the mental health expert is a cpultant for the 
defense, the defense attorney should select, from the pool- of 
qualified experts as discussed in Proposition 5, the best expert 
for a given case. 
sensitive to the defendant's preferences and should consider the 
specific facts of the case. For example, a defendant whlo has a 
history of schizophrenia and who is charged with murder may 
benefit most from a mental health professional who specializes in 
schizophrenia and has experience evaluating criminal defendants 
charged with murder. 

In selecting an expert, the attorney should be 

Because the decision basically defined the mental health 
expert's role as a consultant for the defense, Proposition 7 
holds the defense attorney responsible for ensuring that the 
mental health expert is informed adequately about the case. 
The infomation the attorney is responsible for communicating to 
the mental health expert includes: (a) the defendant's 
identification and tha the offenses with which the defendant has 
been charged, (b) the specific legal questions the evaluation 
should address, (c) tho behaviors the defendant allegedly has 
exhibited to warrant the evaluation, (d) the disclosure rules the 
mental health expert must follow and an explanation of the 
applicable evidentiary privileges, (e) the information the 
defendant must be informed of prior to the evaluation, and (f) 
the content, format, and approximate due date of the mental 

%As the defendant's representative, this is in keeping with 
ABA Standard 7-3,3(a) which holds that the defendant should 
select the mental health expert, 
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health expert I s  evaluation report." 

C. ObOSitiOnS relat ed to the evaluati on of the defendant 

Proposition 8 recognizes that both the defense attorney and 
the mental health expert have an obligation to the criminal 
justice system to avoid unnecesary costs and delays in bringing a 
case to trial. Proposition 8 acknowledges the attorney and the 
expert's shared responsibility for making sure the dafendant 
knows when and where the evaluation will take place. 
responsibility includes efforts, such as locating the defendant 
and reminding him or her of an evaluation scheduled for the next 
day, that will increase the likelihood of an evaluation taking 
place on the scheduled date. 

This 

The defense attorney should contact the mental health expert 
for the purpose of determining the kinds of information the 

"The information the attorney is responsible for conveying 
to the mental health expert is taken from ABA Standards 7-3.5 and 
7-3.6. NCSC Model Process Proposition 5 also indicates that 
written orders should be prepared that reflect what was 
delineated in the attorney's original request to the granting 
agency . 
for scheduling court-ordered examinations to the criminal justice 
system. However, these examinations are requested by different 
components of the criminal justice system and are conducted for 
several different purposes. Because all evaluations pursuant to 

are conducted for the defense's benefit and because some Ake 
evaluations are not conducted by court-order, Proposition 8 holds 
the defense and the mental health expert, the defense's 
consultant, responsible for ensuring the defendant's presence at 
an evaluation. 

%CSC Model Process Proposition 10 gives the responsibility 
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expert will need to conduct an evaluation of the defendant. 
information relevant to the specific psycho egal question of 
criminal responsibility should be obtained.' Several 
informational items such as the police report of the alleged 
offense, reports of prev&,ous mental health evaluations, 
employment records, etc. may have to be obtained from tlhird- 
party sources; ths defense attorney is responsible for obtaining 
all such records. 

Only 

L 

Both the defense attorney and the mental health expert 
should inform the defendant about the purpose and nature of the 
evaluation and the confidentiality of statements made during the 
evaluation. In the case of an examination conducted solely for 
the defense's use, this explanation serves more to calm a 
defendant's fears about the evaluation and foster a comfortable 
environment for the evaluation than to provide the defenldant with 

39NCSC Model Process Proposition 13 maintains that 
"gathering of unnecessary or irrelevant information (regardless 
of its reliability and validity) should be prohibited. I' 

for additional examples. 

responsible for obtaining any record8 the expert needs to conduct 
the evaluation. 

attorney and the mental health professional have independent 
obligations to explain this information to the defendant.. 
ABA Standard maintains that the explanation is necessary for 
evaluations initiated by the defense as well as those initiated 
by the court or the prosecution. APA Recommendation 1 aind NCSC 
Proposition 11 also discuss the mental health professional's 
obligation to inform individuals about the level of 
confidentiality that exists in the evaluation situation. 
However, neither of these specifies whether the obligation 
extends to defense-initiated evaluations. 

&'See the commentary to NCSC Model Process Propositi.on 13 

"ABA Standard 7-3 . 5 (b) holds the defense attorney 

"ABA Standard 7-3.6(b) contends that both the defense 

The 
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a list of Mka,ig&a-like warnings. 
should be made aware of the circumstances under which statements 
made during the evaluation Will and will not be protected. 

Nonetheless, the defendant 

Proposition 2 and Proposition 11 acknowledge the reciprocal 
relationship between the public's responsibility to provide 
reasonable funds for expert services and the mental health 
professional's responsibility for using these funds prudently. 
The prudent use of these funds includes the allocation 06 
resources commensurate with the seriousness of the case. For 
example, death penalty cases should have access to more resources 
than less serious cases. 

The decision in m e  v. Okl ahomq entitled the defendant to an 
evaluation by a competent mental health professional for the 
purposes of preparing and presenting a defense, but the decision 
did not entitle the defendant to all the possible mental heahth 
expert services available to his or her wealthy counterpart. 
Therefore, the evaluation of an indigent criminal defendant 
should consist only of those elements necessary to determine the 
defendant's criminal responsibility at the time of the alleged 
offense. In many cases, this determination may require only a 
review of the defendant's case file and a gersonal interview of 
the defendant by the mental health expert. 
should be administered only if the results of the personal 
interview indicate their usefulness in answering the4,specific 
question of the defendant's criminal responsibility. 

Psychological tests 

' h d a  V. A r i Z O r l g ,  384 U. S. 436 (1966). 

%sing public funds responsibly and allocating funds based 
on certain categories of cases is a requirement of Trial Court 
Performace Standard 4.2. 

''m V. OklahOglg, 470 U. S. 68, 83 (1984). 

%CSC Model Process Proposition 16 contends that a one-hour 
interview and a review of the case file is sufficient '*for 
reaching a psycholegal opinion in the majority of cases." 

17. 
"This is in agreement with NCSC Model Process Proposition 
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do oDositions related to the Drenwation and 
slistri bution of the mental health evaluation rq sort 

If the evaluation is conducted solely for the defense, the 
report should not be distributed to anyone but the defense.. 
Disclosure of the report to the prosecution comes only after the 
defense gives notice that the epert's information will be used 
to support an insanity defense. 

The timing of the report is based on the information the 
defense attorney communicated to the mental health expert at the 
time of the expert's appointment. Proposition 7 requires the 
attorney to give the mental health expert an approximate due date 
for the report. The mental health expert has a responsibility to 
keep the attorney informed of any problems that could interfere 
with delivering the report at the scheduled time. 
evaluation has taken place as scheduled, the mentab health expert 
should make every effort to meet the the deadline. 

If the 

Thg, attorney should specify the format of the expert's 
report, 
report should include the identity of the defendant and a brief 
description of the procedures and techniques the mental health 

but in general, the report need not be lengthy. The 

%is is consistent with ABA Standard 7-3.8 (b) (ii) . 
"ABA Standard 7-3 . 7 (a) requires the mental health eixpert to 

make a report promptly after the evaluation is completed. 

"NCSC Model Proposition 21 asserts that "reports to the 
court should accomodate the practical needs of the criminal 
justice system in content and form." This assertion is modified 
for Proposition 13 which holds that a report conducted solely f o r  
the defense should accomodate the specific needs of the defense. 
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expert employed in conducting the e~aluation.'~ The report also 
should include the factual hasis for the mental health expert's 
diagnosis of the defendant. 
the report is that it specifically address the pppcholegal 
question for which the evaluation was initiated. However, in 
addressing the question, the mental health professional should be 
careful to restrict his or her clinical opinions to the mental 
condition of the defendant at the time of the alleged offense and 
refrain from offering an opinion on the ultimate legal issue of 
whether the Piefendant was criminally responsible at the time of 
the offense. 

The most important requirement for 

tal health 

Mental health professionals and attorneys traditiorplly have 

these differences are not discussed beforehand, the effectiveness 
of the expert's testimony will be jeopardized. Thus, the defense 
attorney should meet with the expert before the trial to ensure 
that the expert is prepared adequately for both direct and cross- 

different approaches to analyzing and solving problems. If 

"ABA Standard 7-3.7(b) (i) (B) suggests that a description of 
the procedures, tests and techniques used in conducting the 
evaluation be included in the written report. 

52ABA Standard 7-3.7(b) (i) (D) also lists this as a 
requirement for written reports. 

'3Trial Court Performance Standard 3 . 3 contends that trial 
court decisions should address unambiguously W h e  issues 
presented to itor Proposition 13 extend8 this principle to the 
report prepared by the mental health expert; the evaluation 
report should address the antecedent questions that initially 
prompted the evaluation. 

" M A  Recommendation 5 contends that psychologists should 
resist pressure from others to offer conclusions on matters of 
law. The commentary to NCSC Proposition 21 also discusses the 
purview of mental health experts with regard to the use of 
conclusory language. 

change: On the limits of a factual jurisprudence, m w  and Human 
Behaviox, 9, 147-199. 

''See, for example, Haney, C. (1980), Psychology and legal 
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examination. M 

During the pretrial conference, the attorney and the, mental 
health professional should discuss both the content of the 
testimony, that is what kind of information can and shou1.d be 
provided, and the delivery of the testimony, that is the expert's 
use of scientific terms and the clarity with which an opjtnion is 
stated. The attorney and the mental health expert also should 
discuss the ethical restrictions regarding the expert's use of 
conclusory language. For example, the restrictions discussed 
under Proposition 13 regarding information that should be 
included in the expert's report also hold with regard to the 
expert's testimony: the expert may testify about the defendant's 
mental state at the time of the alleged offense, but the expert 
should not testify on the ultimate issue of whether $?e defendant 
was legally sane at the time of the alleged offense. 

e. Prpaositions related reviewinu the arocess for m ental 

The review process established by Proposition 15 is intended 
to increase the likelihood that those involved in obtainhg and 
providing mental health expert bssistance will perceive the 
process as fair and predictable and, therefore, will have 
confidence in the criminal justice system that mental heislth 
expert assistance is functionally as well as theoretica1:Ly 

%is is addressed in the introductory commentary to ABA 
Standard 7-3.14. 

57The information presented in Note 46 with regard to the 
use of conclusory language in reports holds for the use of such 
language in testimony as well. ABA Standard 7-3.9(a) on expert 
testimony also prohibits the expert from expressing an opinion on 
"a conclusion of law or a moral or social value judgment properly 
reserved to the court or the jury.n 

'%his is based on Trial Court Performance Standard 5.2 
which maintains that the public should trust that the trial court 
conducts its business fairly, equitably, expeditiously, and 
reliably. 

26 



available for indigent criminal  defendant^.'^ 
predictability will be enhanced if each component of the criminal 
justice system that is involved in the provision of mental health 
expert assistance is required to documentdoits procedures 
regarding the provision of such services. 
also should serve as the foundation for the review process. 
examination of the writsen procedures should be the first avenue 
for resolving problems. When the procedures that must be 
followed by different agencies or different individuals within a 
single agency conflict, every effort should be Bade to modify the 
procedures to the satisfaction of both parties. 
procedures cannot be reconciled, they should be brought before 
the coordinating committee discussed in Proposition 1. 
coordinating committee should work with both parties toarevise 
the procedures in a manner fair to each of the parties. 

Reliability and 

This documentation 
An 

If the 

The 

Trial courts are responsible for ensuring the timely 66 processing of criminal cases from arrest through disposition. 
In order to carry out this responsibility, many trial courts have 

which requires that a trial court's services should be perceived 
as accessible to all who need them. 

%CSC Model Process Proposition 22 requires each facility 
that provides forensic examinations to document its procedures 
for the delineation, acquisition and provision of such senrices. 

6'The requirement that written procedures should be adhered 
to is based on Trial Court Performance Standard 3.2. 

&Such joint efforts to solve problems will contribute to 
the perception that individuals and agencies involved in the 
provision of mental health expert assistance are working together 
to establish responsibilities and priorities. 
a perception of independent agencies working together is based on 
Trial Court Performance Standard 5.3. 

of the quality assurance review board discussed in NCSC Model 
Process Proposition 22. 

59This is derived from Trial Court Performance Standard 5.1 

The importance of 

63The coordinating committee serves, in part, the function 

&This is a requirement of Trial Court Performance Standard 
2.1. 
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adopted national time standards for processing a case through the 
s y s t e m .  These time standards should not be forfeited 
automatically because the$efendant in a case requires mental 
health expert assistance. On the contrary, all those iiwolved 
in the provision of such assistance have an obligation to avoid 
delays in bringing the case to trial on the scheduled date. 

a - - .  9" 

Proposition 17 recognizes that the quantity of mental health 
expert services may vary across categories of cases (e.g,., death 
penalty cases versus less serious felony ca&es) but should not 
vary across cases within the same category. Although elach of 
the previous Propositions refers to some aspect of equality, 
either directly or through standardized procedures, Proposition 
17 considers whether the entire system of providing mentill health 
expert assistance results in equal treatment for similar cases. 
In order to ensure that the system is performing well with regard 
to the equality of services offered, periodic reviews should be 
conducted by those who are involved in the provision of these 
services. Indications of undue variation in treatment among 
similar cases should be brought to the attention of the 
coordinating committee discussed in Proposition 1. The 
coordinating committee should work with the various components of 
the criminal justice system involved in the provision of expert 
services to determine the source of the problem (e.g., 
requirements for experts are too broad or too laxed, funding 
agencies vary in the amount of services they will cover, etc.) 
and remedy the situation. 

"NCSC Model Process Proposition 20 asserts that I1th.e 
provision of psycholegal information to the criminal justice 
system should accommodate legal proceedings, not impede them." 

%is is based on Trial Court Performance Standard 3.1 
which prohibits undue variation among court decisions for similar 
types of cases. 
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