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NATIONAL COLLEGE OF PROBATE JUDGES – 2018-2019 EXECUTIVE COMMITTEE 

 
PRESIDENT     EXPIRATION OF TERM  ELIGIBLE FOR RE-ELECTION? 
Ms. Anne Meister (’12 – 2)    November 2019    NO 
Register of Wills (ret.) 
3613 Prince William Drive 
Fairfax, VA 22031 
(202) 809-8274 
 
PRESIDENT-ELECT 
Hon. Christine Butts (’13—2)   November 2019    NO 
Riddle & Butts, LLP 
8777 West Rayford Road 
The Woodlands, TX 77389 
(281) 537-7110 
 
SECRETARY/TREASURER 
Hon. Brenda Hull Thompson (’14 – 2)  November 2019    YES 
Probate Court of Dallas County 
Renaissance Tower 
1201 Elm Street Ste. 2400-A 
Dallas, TX 75270 
(214) 653-7236 
 
IMMEDIATE PAST PRESIDENT 
Hon. Tamara C. Curry (’10 – 1)   November 2019    NO 
Charleston County Probate Court 
100 Broad Street, Suite 469 
Charleston, SC  29401 
(843) 958-5030 
 
EXECUTIVE COMMITTEE 
Hon. James P. Dunleavy (’14 – 2)   November 2020    NO 
Aroostook County Probate Court 
P.O. Box 33 
Presque Isle, ME  04769 
(207) 764-4491 
 
Ho. Amy W. McCulloch (’16-2)   November 2020    YES 
Richland County Probate Court 
P.O. Box 192 
Columbia, SC 29202 
(803) 576-1997 
 
Hon. Timothy J. Grendell (’18-2)   November 2020    YES     
Judge 
Geauga Co. Probate/Juvenile Court 
231 Main Street, Ste. 200 
Courthouse Annex, 2nd Floor 
Chardon, OH 44024 
(440) 279-1830 
 
Hon. O. James Purnell, III (-17 – 1)   November 2019    YES 
Probate Judge (ret.) 
Ellington Probate Court 
P.O. Box 268 
Vernon, CT 06066-0268 
 
Hon. James T. Walther (’15 – 2)   November 2019    YES 
Judge 
Lorain County Probate Court 
225 Court Street, 6th Floor 
Elyria, OH 44035 
(440) 329-5443 
 
Hon. Dianne Yamin (’15 – 2)   November 2019    YES 
Danbury Probate Court 
155 Deer Hill Avenue 
Danbury, CT 06810 
(203) 797-4521 
 
Figures in parentheses indicate the year first elected and the length of the first term. 



NATI ONAL COLLEGE OF PROBATE JUDGES 

2019 Spring Conference 

May 14-17, 2019 * * * * *  New Orleans, Louisiana 

 

Tuesday, May 14 

2:00 PM - 6:00 PM  Registration       Petit Salon B 

   

5:30 PM – 6:00 PM  Reception for New Members and First Time Attendees Royal Garden Terrace 

            Complex 

 

6:00 PM - 7:00 PM  Welcome Reception (light hors d’oeuvres, host bar)  Royal Garden Terrace 

    (Sponsored by Equivant)     Complex 

 

Wednesday, May 15 

8:00 AM – 12:15 PM  Registration       Petit Salon B 

  

8:00 AM – 12:15 PM  Vendor Exhibits and Coffee Service    Promenade Room 

       

8:45 AM – 9:00 AM  Welcome Remarks      Esplanade Room 

    Anne Meister, NCPJ President 

    Justice Sandra Jenkins, Fourth Circuit Court of Appeals, New Orleans 

 

9:00 AM – 9:30 AM  Presentation by Equivant     Esplanade Room 

    Topic:  Using Technology to Monitor “Red Flags” in Probate Cases 

    Speaker:  Gary Egner 

     

9:30 AM – 10:30 AM  Educational Session         Esplanade Room 

Speaker:  Dr. Gerry W. Beyer, Governor Preston E. Smith Regents  

Professor of Law, Texas Tech University School of Law 

Topic:  Dig i t al  Asset s  

 

10:30 AM – 10:45 AM  Vendor Exhibits and Coffee Break    Promenade Room 

     

10:45 AM – 12:15 AM  Educational Session      Esplanade Room 

Speakers:  Ben Orzeske, Chief Counsel, Uniform Law Commission 

Diana Noel, Senior Legislative Representative, AARP 

Topic: Uni form  Guard iansh ip , Conservat orsh ip , and  Ot her  Prot ect ive 

Ar rangem ent s Act  

 
Beginning at 12:50 PM Golf at South Course of Bayou Oaks at City Park 

 

 

Thursday, May 16 

8:30 AM – 12:15 PM  Vendor Exhibits and Coffee Service    Promenade Room 

        

9:00 AM – 9:10 AM  Presentation by Argent Trust     Esplanade Room 

    Topic:  Overview of Argent Service Offerings 

    Speakers:  James Breaux, Senior Vice President and National Sales Executive  

Jill Knight Nalty, Business Development Officer 

 

9:15 AM – 9:25 AM  Presentation by TurboCourt     Esplanade Room 

    Topic:  TurboCourt I ntelligent Filing: increased access for filers, improved 

efficiency for Probate Courts 

    Speaker:  Scott Crampton 



 

9:30 AM – 10:30 AM  Educational Session:      Esplanade Room 

Speaker: Kathryn Holt, Senior Court Research Analyst at the National Center for State 

Courts 

    Topic: Find ing  t he Righ t  Fit  –  Decision-Mak ing  Suppor t s and 

Guard iansh ip :   A New  Resource f rom  t he Nat ional  Cent er  for  St at e Cour t s 

  

10:30 AM – 10:45 AM  Vendor Exhibits and Coffee Break    Promenade Room 

      

10:45 AM – 12:15 PM  Educational Session      Esplanade Room 

Speaker: Hon. Gerald Fisher, Associate Judge, D.C. Superior Court  

Topic: Hearsay  Except ions in  Probat e &  Est at e Proceedings 

 

12:30 PM - 5:00 PM  Executive Committee Meeting    St. Louis/Chartres Room 

 

6:00 PM – 7:00 PM  Reception (host bar)      Royal Garden Terrace 

    (Sponsored by Oppenheimer)     Complex 

 

7:00 PM - 9:00 PM  Banquet Dinner, Business Casual*     Royal Garden Terrace 

            Terrace 

Friday, May 17 

8:30 AM – 9:00 AM  Coffee Service       Promenade Room 

 

9:15 AM – 10:15 AM  Educational Session      Esplanade Room 

Speaker:  Mark R. Caldwell, Burdett & Rice PLLC 

Topic:   A Road I ncreasing ly  Traveled :  Mu l t ist at e Probat e I ssues 

 

10:15 AM – 11:15 AM  Educational Session      Esplanade Room 

    Speaker:  Prof. Ronald Scalise, Tulane School of Law 

    Topic:  Asset  Prot ect ion  Trust s     

 

11:15 AM – 11:30 AM  Break        Promenade Room 

 

11:30 AM - 12:30 PM            Educational Session      Esplanade Room 

Speakers: Peter C. Palumbo, AIF ® , Director – Investments, The Palumbo Group of 

Oppenheimer & Co. Inc. 

Darryl Lynch, AIF ® , Executive Director – Investments 

Topic:  Fiduciary  Et h ics and t he Use of  Special  Needs Trust s in  Com binat ion  

w i t h  Ab le Trust s 

 

 

   

* No jacket or tie required; no jeans. 

 

 

NCPJ gratefully acknowledges the support of conference sponsors AARP, Argent Trust, Equivant, 

Oppenheimer and TurboCourt. 



 
NCPJ 2019 Spring Conference 

Omni Royal Orleans 
May 11, 2019 - May 18, 2019 

 
Attendees and Guests - Alpha 

 
 
Hon. David F. Anderson 
Associate Judge 
Spartanburg County Probate Court 
180 Magnolia Street 
Spartanburg, SC  29306-2392 
Phone: (864) 596-2556 
danderson@spartanburgcounty.org 
 
Hon. William Avantaggio 
Judge 
Lincoln County Probate Court 
P.O. Box 249 
Wiscasset, ME  04578 
Phone: (207) 563-2655 Fax: (207) 464-4517 
will@avantaggio.com 
   Annie Avantaggio 
 
Hon. Michelle Ball 
Clerk of Superior Court/Probate Judge 
Johnston County. NC - Clerk of Superior Court 
207 E. Johnston Street 
Smithfield, NC  27577 
Phone: (919) 209-5446 
michelle.c.ball@nccourts.org 
 
Ms. Pam W. Barlow 
Clerk of Superior Court 
Ashe County Superior Court 
150 Government Circle 
Suite 3100 
Jefferson, NC  28640 
Phone: (336) 219-1430 Fax: (336) 219-1411 
pam.w.barlow@nccourts.org 
 
Hon. Thomas M. Baronzzi 
Judge 
Columbiana County Probate Court 
260 West Lincoln Way 
Lisbon, OH  44432 
Phone: (330) 424-4071 Fax: (330) 424-6670 
tbaronzzi@ccjcourt.com 
   Melissa Baronzzi 
 
Hon. Robert W. Berger 
Judge 
Portage Co. Probate/Juvenile Court 
203 West Main St., 3rd Fl. 
P.O. Box 936 
Ravenna, OH  44266 
Phone: (330) 297-3870 Fax: (330) 298-1100 
rberger@portageco.com 
 
Prof. Gerry W. Beyer 
Texas Tech University School of Law 
1802 Hartford Street 
Lubbock, TX  79409-0004 
Phone: (806) 742-3990 Fax: (978) 285-7941 
gwb@professorbeyer.com 
 
 
 

Hon. Christopher M. Bieter 
Magistrate 
Fourth District Court, Ada County 
200 W. Front Street 
Boise, ID  83702-7300 
Phone: (208) 287-7477 Fax: (208) 287-7499 
mcbietcm@adaweb.net 
   Nere Lete 
 
Hon. William B. Blaisdell, IV 
Judge 
Hancock County Probate Court 
50 State Street, Suite 6 
Ellsworth, ME  04601 
Phone: (207) 667-8434 Fax: (207) 667-5316 
 
Hon. Lisa Blalock 
Clerk of Superior Court/Judge of Probate 
Warren County - Clerk of Superior Court 
P.O. Box 709 
Warrenton, NC  27589 
Phone: (252) 213-3909 Fax: (252) 257-6301 
lisa.f.blalock@nccourts.org 
 
Ms. Carrie Braxton 
Executive Assistant 
Richmond County Probate Court 
735 James Brown Blvd., Ste. 1000 
Augusta, GA 30901 
Phone: (706) 821-2441    Fax: (706) 821-2442 
cbraxton@augustaga.gov 
 
Hon. Frank G. Bruno 
Surrogate/Judge 
Somerset County Surrogate Court 
20 Grove Street 
P.O. Box 3000 
Somerville, NJ  08876-1262 
Phone: (908) 231-7005 Fax: (908) 429-8765 
bruno@co.somerset.nj.us 
 
Hon. Christine Butts 
Judge 
Riddle & Butts, LLP 
8777 West Rayford Road 
The Woodlands, TX  77389 
Phone: (281) 537-7110 
christine@riddlebutts.com 
 
Mr. Mark Caldwell 
Shareholder, Burdette & Rice, PLLC 
4851 LBJ Freeway 
Suite 601 
Dallas, TX  75244 
Phone: (972) 991-7700 
lisa@dallasprobateattorneys.com 
 
 
 
 
 



Hon. Albert S. Camplese 
Judge 
Ashtabula Co. Probate/Juvenile Court 
3816 Donahoe Drive 
Ashtabula, OH  44004 
Phone: (440) 994-6006 Fax: (440) 994-6020 
ascamplese@ashtabulacounty.us 
   Krysti Camplese 
 
Hon. Grover Cantwell 
Orphan Court Judge 
Wicomico County 
123 N. Division Street 
Salisbury, MD  21801 
Phone: (410) 543-6635 
fineart@comcast.net 
 
Hon. Roger C. Clapp 
Judge 
P.O. Box 521 
Florence, MS  39073-0521 
Phone: (601) 845-2529 
lawmediator@earthlink.net 
 
Hon. Grace G. Connolly 
Register of Wills 
Orphan's Court 
County Courts Building 
401 Bosley Avenue, Rm. 500 
Towson, MD  21204 
Phone: (410) 887-6560 Fax: (410) 583-2517 
gconnolly@baltimorecountymd.gov 
 
Mr. Scott Crampton 
TurboCourt 
Project Director 
1301 Shoreway Road, Suite 190 
Belmont, CA  94002 
Phone: (503) 508-1431 
scottc@turbocourt.com 
 
Hon. Tamara C. Curry 
Associate Judge 
Charleston County Probate Court 
84 Broad Street 
Charleston, SC  29401 
Phone: (843) 958-5030 Fax: (843) 958-5044 
TCurry@charlestoncounty.org 
    
Ms. Joy Daniels 
Chief Clerk 
Richmond County Probate Court 
735 James Brown Blvd., Ste. 1000 
Augusta, GA 30901 
Phone: (706) 821-2440    Fax: (706) 821-2442 
jdaniels@augustaga.gov 
 
Hon. Patrick Davenport 
Probate Judge 
Houston County Probate Court 
P.O. Drawer 6406 
Dothan, AL  36302 
Phone: (334) 677-4792 Fax: (334) 836-1292 
judgedavenport@houstoncounty.org 
 
 
 
 

Hon. Don Davis 
Judge 
Mobile County Probate Court 
P.O. Box 7 
Mobile, AL  36601 
Phone: (251) 574-6110 Fax: (251) 574-6003 
don.davis@probate.mobilecountyal.gov 
 
Hon. Mark J. DeGennaro 
Judge 
West Haven Probate District Court 
355 Main Street 
P.O. Box 127 
West Haven, CT  06516 
Phone: (203) 937-3552 
dvddlawaol.com 
   Joy DeGennaro 
 
Mr. Paul F. DeLosh 
President 
National Association for Court Management  
Director of Judicial Services 
Supreme Court of Virginia 
100 N. 9th Street 
Richmond, VA  23219 
Phone: (804) 786 1730Fax: (804) 371 5034 
pdelosh@vacourts.gov 
 
Ms. Ellen E. Drechsler 
Clerk of Superior Court 
Davie County Superior Court 
140 S. Main Street 
Mocksville, NC  27028 
Phone: (336) 936-3030 
ellen.e.drechsler@nccourts.org 
 
Hon. Wilfrid G. Dues 
Judge (Retired) 
Preble County Probate Court - Ohio 
122 W. Decatur Street "C" 
Eaton, OH  45320 
Phone: (937) 456-4564 
Wdues@dueslaw.com 
 
Hon. James P. Dunleavy 
Probate Judge 
Aroostook County Probate Court 
P.O. Box 33 
Presque Isle, ME  04769 
Phone: (207) 764-4491 Fax: (207) 764-6982 
info@lawyerspresqueisleme.com 
 
Hon. Joseph A. Egan Jr. 
Judge, (ret.) 
Northern Fairfield County Probate District 
113 High Ridge Avenue 
Ridgefield, CT  06877 
Phone: (203) 438-6812 
jo.egan@snet.net 
 
Mr. Gary Egner  
equivant / CourtView Justice Solutions 
Director, Business Development 
4825 Higbee Avenue NW, Suite 101 
Canton, OH  44718 
Phone: (330) 470-0618 Fax: (330) 470-0618 
Gary.Egner@equivant.com 
 



Hon. William R. Evans 
Chief Judge 
Baltimore County Orphans' Court 
401 Bosley Avenue, Room 501 
Towson, MD  21204 
Phone: (410) 887-6516 Fax: (410) 26-5480 
wevans@baltimorecountymd.gov 
   Judith Evans 
 
Hon. Gregory F. Fater 
Judge 
Probate Court, City of Newport, RI 
55 Memorial Blvd. 43 Broadway 
Newport, RI  02840 
Phone: (401) 848-7777 
gf.faterlaw@verizon.net 
   Kerry H. Fater 
 
Hon. Debora A. Faulkner 
Probate Judge 
Greenville County Probate Court 
301 University Ridge, Ste. 1200 
Greenville, SC  29601 
Phone: (864) 467-7175 Fax: (864) 467-7198 
dfaulkner@greenvillecounty.org 
 
Hon. Gerald Fisher 
Judge 
D.C. Superior Court 
500 Indiana Avenue 
Washington, DC  20001 
gerald.fisher@dcsc.gov 
   Mary Kennedy 
 
Hon. Juliet G. Fisher 
Judge 
Baltimore County Orphans' Court 
401 Bosley Avenue, Ste. 501 
Towson, MD  21204 
Phone: (410) 887-2096 Fax: (410) 296-5480 
jfisher@baltimorecountymd.gov 
   Jamin Butler 
 
Ms. Maddie Flowers 
Pioneer Technology Group 
1100 Central Park Dr. 
Sanford, FL 32771 
Phone: (407) 321-7434 
Sales@ptghome.com 
 
Hon. James A. Fredericka 
Judge 
Trumbull Co. Probate Court 
161 High Street NW, 1st Fl. 
Warren, OH  44481-1006 
Phone: (330) 675-2520 Fax: (330) 675-2524 
jjaf@trumbullprobate.org 
 
Hon. Kenneth E. Fulp, Jr. 
Probate Judge 
Beaufort County Probate Court 
P.O. Box 1083 
Beaufort, SC  29901-1083 
Phone: (843) 255-5850 
kfulp@bcgov.net 
   Janice Fulp 
 
 

Hon. Paul J. Ganim 
Probate Judge 
Court of Probate, Bridgeport District No. 48 
999 Broad Street, 1st Floor 
Bridgeport, CT  06604 
Phone: (203) 576-3945 Fax: (203) 576-7898 
pganim@ctprobate.gov 
   Julie Ganim 
 
Hon. Arnold H. Gold 
Judge (ret.) 
10842 Alta View Drive 
Studio City, CA  91604-3901 
Phone: (323) 654-4307 Fax: (323) 822-0912 
judgeagold@aol.com 
   Gloria Gold 
   Virginia Mann 
   Philip Mann 
 
Hon. Timothy J. Grendell 
Judge 
Geauga Co. Probate/Juvenile Court 
231 Main Street, Ste. 200 
Courthouse Annex, 2nd Floor 
Chardon, OH  44024 
Phone: (440) 279-1830 
grendell@geaugacourts.org 
 
Hon. Joseph M. Griffin 
Register of Wills 
Montgomery County Probate Court 
50 Maryland Ave., Room 322 
Rockville, MD  20850-2303 
Phone: (240) 777-9600 Fax: (301) 777-9602 
jgriffin@registers.maryland.gov 
   Margie Beatty 
 
Ms. Tawanna Grogan 
Assistant Clerk 
Forsyth County - Clerk of Superior Court 
P.O. Box 20099 
Winston-Salem, NC  27120 
Phone: (336) 799-6308 Fax: (336) 799-6301 
tawanna.r.grogan@nccourts.org 
 
Hon. Matt Headley 
Judge 
Putnam Circuit Court 
3rd Floor, Putnam County Courthouse 
Greencastle, IN  46135 
Phone: (765) 653-5315 
mattheadley7@gmail.com 
 
Ms. Susan A. Hicks 
Clerk of Superior Court 
Moore County 
P.O. Box 936 
Carthage, NC  28327 
Phone: (910) 722-5030 Fax: (910) 722-5001 
susan.a.hicks@nccourts.org 
 
 
 
 
 
 
 
 



Hon. Lani K. Hill 
Judge 
Seneca Nation of Indians, Allegany Territory Court 
90 Ohi:yo' Way 
P.O. Box 231 
Salamanca, NY  14779 
Phone: (716) 945-1790 Fax: (716) 945-8168 
lani.george@sni.org 
 
Ms. Malinda Hixon 
Administrative Assistant 
Richmond County Probate Court 
735 James Brown Blvd., Ste. 1000 
Augusta, GA 30901 
Phone: (706) 821-2434     Fax: (706) 824-2442 
mhixon@agustaga.gov 
 
Hon. Tammy Holloway 
Clerk of Superior Court/Probate Judge 
Graham County Superior Court 
12 N. Main Street 
P.O. Box 1179 
Robbinsville, NC  28771 
Phone: (828) 479-7031 
tammy.h.holloway@nccourts.org 
 
Hon. Lyman L. Holmes 
Judge 
Washington County Probate Court 
P.O. Box 123 
Machias, ME  04654 
Phone: (207) 255-3519 
llholmes1948@yahoo.com 
   Carlene M. Holmes 
 
Ms. Kathryn Holt 
Senior Court Research Analyst 
National Center for State Courts 
Research 
300 Newport Avenue 
Williamsburg, VA  23185 
Phone: (757) 259-1875 
kholt@ncsc.org 
 
Hon. C. J. Hunter 
Clerk of Superior Court/Judge of Probate 
Haywood County - Clerk of Superior Court 
285 N. Main Street, Suite 1500 
Waynesville, NC  28786 
Phone: (828) 734-4761 Fax: (828) 454-6333 
charlie.j.plemmons@ncourts.org 
 
Hon. H. Clay Hurst 
Judge 
18th Judicial District 
7325 S. Potomac Street 
Centennial, CO  80112 
Phone: (720) 568-4886 
 
Hon. Harry James 
Judge 
Richmond County Probate Court 
735 James Brown Blvd., Ste. 1000 
Augusta, GA 30901 
Phone: (706) 821-2441     Fax: (706) 824-2442 
hjames@augustaga.gov 
 

Hon. Vasti James 
Probate Judge 
Bertie Clerk of Superior Court 
339 Jamestown Road 
Windsor, NC  27983 
Fax: (252) 794-6801 
 
Hon. Sandra Cabrina Jenkins 
Judge 
Fourth Circuit Court of Appeal 
410 Royal Street 
New Orleans, LA 70130 
Phone: (504) 412-6038 
scj@la4th.org 
 
Hon. Lynwood D. Jordan Jr. 
Probate Judge 
Forsyth County Probate Court 
100 W. Courthouse Sq., Ste. 008 
Cumming, GA  30040 
Phone: (770) 781-2140 Fax: (770) 886-2839 
ldjordan@forsythco.com 
 
Mr. Jim Kelley 
CourtCall 
National Sales Manager 
6383 Arizona Circle 
Los Angeles, CA  90045 
Fax: (310) 348-0152 
jkelley@courtcall.com 
 
Hon. George L. Kennedy, Jr. 
Retired Probate Judge 
Griswold Probate Court 
17 Maple Street 
Jewett City, CT  06351 
Phone: (860) 376-0144 Fax: (860) 376-2567 
kennedylawfirm@hotmail.com 
 
Hon. Alan L. King 
Probate Judge 
Jefferson County Probate Court 
716 Richard Arrington Jr. Blvd. N. 
Room 120 
Birmingham, AL  35203 
Phone: (205) 325-5203 Fax: (205) 214-4056 
kinga@jccal.org 
 
Hon. Mark Kleinschmidt 
Clerk of Superior Court/Judge of Probate 
Orange County - Clerk of superior Court 
106 E. Margaret Lane 
Hillsborough, NC  27278 
Phone: (919) 260-2488 Fax: (919) 644-4501 
mark.j.kleinschmidt@nccourts.org 
 
Hon. Keith Kornahrens 
Judge 
Berkeley County Probate Court 
300-B California Avenue 
Moncks Corner, SC  29461 
Phone: (843) 719-4519 
kkornahrens@berkeleycountysc.gov 
   Erma Kornahrens 
 
 
 
 



Hon. Peter Kouten 
Associate Judge 
Charleston County Probate Court 
100 Broad Street, Ste. 469 
Charleston, SC  29401 
Phone: (843) 958-5197 
pkouten@charlestoncounty.org 
 
Hon. Charles E. Lance 
District Judge, (ret.) 
20th District Court 
3613 Williams Drive, Suite 102 
Georgetown, TX  78628 
Phone: (512) 868-2224 Fax: (512) 868-2229 
lanceelderlaw@verizon.net 
   Kay Lance 
  
Hon. Martin F. Landgrebe 
Judge 
Housatonic Probate Court 
47 Bridge Street 
New Milford, CT  06776 
Phone: (860) 355-6029 
mlandg1986@aol.com 
 
Hon. Cereta A. Lee 
Register of Wills 
Orphans' Court 
P.O. Box 1729 
Upper Marlboro, MD  20772 
Phone: (301) 952-3250 Fax: (301) 952-4489 
clee@registers.maryland.gov 
 
Hon. Elizabeth Leith 
Presiding Judge 
Denver Probate Court 
1437 Bannock St., Rm. 230 
Denver, CO  80236 
Phone: (720) 865-8346 
elizabeth.leith@judicial.state.co.us 
   Michael Leith 
 
Mr. Darryl J. Lynch 
Executive Director - Investments 
Oppenheimer & Co., Inc. 
701 Pike Street, Suite 2100 
Seattle, WA 98101 
Phone: (206) 757-3467 
Darryl.Lynch@opco.com 
   Mary Lynch 
 
Hon. Byron E. Macfarlane 
Register of Wills 
Howard County 
8360 Court Avenue 
Ellicott City, MD  21043 
Phone: (410) 313-2133 Fax: (410) 313-3409 
byron.macfarlane@registers.maryland.gov 
 
Hon. Amy W. McCulloch 
Probate Judge 
Richland County Probate Court 
P.O. Box 192 
Columbia, SC  29202 
Phone: (803) 576-1997 Fax: (803) 576-1987 
mcculloch.amy@richlandcountysc.gov 
 
 

Hon. Beverly K. McGookey 
Judge 
Erie County Common Pleas Court 
323 Columbus Avenue 
Sandusky, OH  44870 
Phone: (419) 627-7750 Fax: (419) 626-9120 
bmcgookey@eriecounty.oh.gov 
 
Ms. Anne Meister 
Register of Wills (Retired) 
Superior Court of the District of Columbia 
3613 Prince William Drive 
Fairfax, VA  22031 
anne.meister01@gmail.com 
  Chris Meister 
  Rene Halligan 
 
Hon. Justin Minshew 
Clerk of Superior Court/Judge of Probate 
Wayne County - Clerk of Superior Court 
224 E. Walnut Street, Rm. 230 
Goldsboro, NC  27530 
Phone: (919) 992-5947 Fax: (919) 722-6180 
justin.l.minshew@nccourts.org 
 
Hon. Michael Newman 
Judge 
Harris County Probate Court No. 2 
201 Caroline, Ste. 680 
Houston, TX  77002 
Phone: (832) 927-1402 Fax: (832) 927-1432 
michael.newman@prob.hctx.net 
 
Hon. Kelly B. Nobles 
Probate Judge 
Newberry County Probate Court 
P.O. Box 442 
Newberry, SC  29108 
Phone: (803) 321-2118 Fax: (803) 321-2119 
knobles@newberrycounty.net 
 
Ms. Diana Noel 
AARP 
Sr. Legislative Representative 
601 E Street, NW 
Washington, DC  20049 
Phone: (202) 434-2277 
dnoel@aarp.org 
 
Hon. Elizabeth T. North 
Deputy Probate Judge 
Jefferson County Probate Court 
1801 - 3rd Avenue N., Rm. 101 
Bessemer, AL  35020 
Phone: (205) 602-4115 
northe@jccal.org 
   Alan Bruton 
 
Mr. Ben Orzeske 
Chief Counsel 
Uniform Law Commission 
111 N. Wabash Ave., Suite 1010 
Chicago, IL  60602 
Phone: (312) 450-6621 
borzeske@uniformlaws.org 
 
 
 



Mr. Peter C. Palumbo 
Director - Investments 
Palumbo Group of Oppenheimer & Co. Inc. 
One North Brentwood Blvd., Ste 600 
St. Louis, MO  63105 
Phone: (314) 854-3722 
peter.palumbo@opco.com 
  Lauren Palumbo 
 
Hon. Jack R. Puffenberger 
Judge 
Lucas County Probate Court 
700 Adams Street, Ste. 200 
Toledo, OH  43604 
Phone: (419) 213-4775 Fax: (419) 213-4764 
judgepuff@lucas-co-probate-ct.org 
   Sarah Puffenberger 
 
Hon. O. James Purnell, III 
Probate Judge (Retired) 
1257 Hartford Turnpike 
Vernon, CT  06066 
jpurnell3@att.net 
   Gerry Miller 
 
Mr. Kevin Reed 
Argent Trust  
Market President 
Place St. Charles 
201 St. Charles Ave, Suite 2420 
New Orleans, LA 70170 
Phone: (504) 291-8800 
KReed@ArgentTrust.com 
   Elizabeth Laufer 
   Jill Knight Nalty 
 
Ms. Shelley R. Rockwell 
Association Manager 
National Center for State Courts 
300 Newport Avenue 
Williamsburg, VA  23185 
Phone: (757) 259-1534 
srockwell@ncsc.org 
 
Hon. Robert N. Rusu, Jr. 
Judge 
Mahoning Co. Probate Court 
120 Market Street 
Youngstown, OH  44503 
Phone: (330) 740-2310 Fax: (330) 740-2325 
rrusu@mahoningcountyoh.gov 
 
Prof. Ronald Scalise 
A. D. Freeman Professor of Civil Law 
Tulane University Law School 
6329 Freret Street 
New Orleans, LA  70118 
Phone: (504) 865-5958 
Rscalise@tulane.edu 
 
Hon. William J. Self, Esq. 
Senior Probate Judge, Part-time Attorney 
Anderson Walker & Reichert, LLP 
577 Mulberry Street, Suite 1410 
P. O. Box 6497 
Macon, GA  31208-6497 
Phone: (478) 743-8651 Fax: (478) 743-9636 
wjself@awrlaw.com 

Hon. Amelia Shields 
Associate Probate Judge 
Newberry County Probate Court 
P.O. Box 442 
Newberry, SC  29108 
Phone: (803) 321-2118 Fax: (803) 321-2119 
ashields@newberrycounty.net 
 
Hon. Jerry W. Simoneaux, Jr. 
Judge 
Probate Court 1 
201 Caroline Street, Suite 600 
Houston, TX  77002 
Phone: (832) 927-1401 Fax: (832) 927-1400 
jerry.simoneaux@prob.hctx.net 
 
Ms. Rebecca (Becky) Spragins 
Clerk of Court 
Halifax County Superior Court 
357 Ferrell Lane 
P.O. Box 66 
Halifax, NC  27870 
Phone: (252) 593-3030 
rebecca.c.spragins@nccourts.org 
 
Hon. James Stanley 
Magistrate Judge IV & Probate Master 
Alaska Court System 
PO Box 92068 
Anchorage, AK  99509-2068 
Phone: (907) 229-1793 
jstanley@courts.state.ak.us 
 
Hon. Douglas Stern 
Probate Judge 
Norwalk-Wilton Probate Court 
125 East Avenue 
Norwalk, CT  06851 
Phone: (203) 854-7737 
dstern@ctprobate.gov 
 
Hon. Gloria J. Sturman 
Judge 
8th Judicial District Court, Dept. 26 
200 Lewis Avenue 
Las Vegas, NV  89155 
Phone: (702) 671-3628 Fax: (702) 366-1399 
sturmang@clarkcountycourts.us 
 
Ms. Elaine Tarver 
Chief Clerk 
Probate Court, Bullock Co. 
P.O. Box 71 
Union Springs, AL  36089 
Phone: (334) 738-2250 Fax: (334) 738-2240 
bcpro@ustconline.net 
 
Hon. James E. Tatum 
Probate Judge 
Probate Court, Bullock Co. 
P.O. Box 71 
Union Springs, AL  36089 
Phone: (334) 738-2250 Fax: (334) 738-2240 
bcpro@ustconline.net 
 
 
 
 



Hon. Susie K. Thomas 
Probate Judge, Clerk of Court 
Lee County Superior Court 
1400 S. Horner Blvd. 
P.O. Box 4209 
Sanford, NC  27331 
Phone: (919) 718-6333 Fax: (919) 718-6301 
susie.k.thomas@nccourts.org 
 
Hon. Brenda Hull Thompson 
Presiding Judge 
Probate Court of Dallas County 
Renaissance Tower 
1201 Elm St., Ste. 2400-A 
Dallas, TX  75270 
Phone: (214) 653-7236 Fax: (214) 653-6002 
brenda.hull.thompson@dallascounty.org 
   Michael Thompson 
 
Hon. Veronica Vasquez 
Judge 
Bexar County Probate Court No. 2 
100 Dolorosa 
San Antonio, TX  78205 
Phone: (210) 335-2678 Fax: (210) 335-3998 
judgeveronica.vasquez@bexar.org 
 
Hon. John W. Voorhees 
Judge 
Sagadahoc County Probate Court 
752 High Street 
Bath, ME  04530 
Phone: (207) 443-1333 Fax: (207) 443-2273 
john@voorheeslaw.com 
 
Hon. James T. Walther 
Judge 
Lorain County Probate Court 
225 Court Street, 6th Floor 
Elyria, OH  44035 
Phone: (440) 329-5443 Fax: (440) 328-2157 
jwalther@loraincounty.us 
   Dawn Walther 
 
Hon. Kathy G. Ward 
Judge 
Horry County Probate Court 
P.O. Box 288 
Conway, SC  29528 
Phone: (843) 915-5370 Fax: (843) 915-6371 
wardk@horrycounty.org 
 
Hon. J. Yancey Washington 
Clerk of Superior Court/Judge of Probate 
Granville County - Clerk of Superior Court 
101 Main Street 
Oxford, NC  27565 
Fax: (919) 690-4801 
j.y.washington@nccourts.org 
 
Hon. Karen D. Webster 
Judge 
Shelby County Probate Court 
140 Adams Avenue, # 129 
Memphis, TN  38103 
Phone: (901) 545-4045 Fax: (901) 545-4746 
Karen.webster@shelbycountytn.gov 
   Reginald M. Wiseman 

Hon. Carol Allen White 
Probate Judge / Clerk of Superior Court 
Edgecombe County 
P.O. Drawer 9 
Tarboro, NC  27886 
Phone: (252) 824-3230 Fax: (252) 824-3201 
carol.a.white@nccourts.org 
 
Hon. Blair Williams 
Clerk of Superior Court 
Wake County 
P. O. Box 351 
Raleigh, NC 27602-0351 
Phone: (919) 792-4050 
Frank.B.Williams@NCCOURTS.ORG 
 
Hon. Mike Wood 
Judge (Retired) 
Harris County Probate Court No. 2 
8714 Hardeman Court 
Houston, TX  77064 
Phone: (713) 501-0590 
judge@judgemikewood.com 
 
Hon. Dianne E. Yamin 
Judge 
Danbury Probate Court 
155 Deer Hill Avenue 
Danbury, CT  06810 
Phone: (203) 797-4521 
JudgeDianne@aol.com 
   Robert J. Yamin 
   Rebecca Yamin 
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Alaska 
 
Hon. James Stanley 
Magistrate Judge IV & Probate Master 
Alaska Court System 
PO Box 92068 
Anchorage, AK  99509-2068 
Phone: (907) 229-1793 
jstanley@courts.state.ak.us 
 
Alabama 
 
Hon. Patrick Davenport 
Probate Judge 
Houston County Probate Court 
P.O. Drawer 6406 
Dothan, AL  36302 
Phone: (334) 677-4792 Fax: (334) 836-1292 
judgedavenport@houstoncounty.org 
 
Hon. Don Davis 
Judge 
Mobile County Probate Court 
P.O. Box 7 
Mobile, AL  36601 
Phone: (251) 574-6110 Fax: (251) 574-6003 
don.davis@probate.mobilecountyal.gov 
 
Hon. Alan L. King 
Probate Judge 
Jefferson County Probate Court 
716 Richard Arrington Jr. Blvd. N., Room 120 
Birmingham, AL  35203 
Phone: (205) 325-5203 Fax: (205) 214-4056 
kinga@jccal.org 
 
Hon. Elizabeth T. North 
Deputy Probate Judge 
Jefferson County Probate Court 
1801 - 3rd Avenue N., Rm. 101 
Bessemer, AL  35020 
Phone: (205) 602-4115 
northe@jccal.org 
   Alan Bruton 
 
Ms. Elaine Tarver 
Chief Clerk 
Probate Court, Bullock Co. 
P.O. Box 71 
Union Springs, AL  36089 
Phone: (334) 738-2250 Fax: (334) 738-2240 
bcpro@ustconline.net 
 
Hon. James E. Tatum 
Probate Judge 
Probate Court, Bullock Co. 
P.O. Box 71 
Union Springs, AL  36089 
Phone: (334) 738-2250 Fax: (334) 738-2240 
bcpro@ustconline.net 
 

 
California 
 
Mr. Scott Crampton 
TurboCourt 
Project Director 
1301 Shoreway Road, Suite 190 
Belmont, CA  94002 
Phone: (503) 508-1431 
scottc@turbocourt.com 
 
Hon. Arnold H. Gold 
Judge (ret.) 
10842 Alta View Drive 
Studio City, CA  91604-3901 
Phone: (323) 654-4307 Fax: (323) 822-0912 
judgeagold@aol.com 
   Gloria Gold 
   Virginia Mann 
   Philip Mann 
 
Mr. Jim Kelley 
CourtCall 
National Sales Manager 
6383 Arizona Circle 
Los Angeles, CA  90045 
Fax: (310) 348-0152 
jkelley@courtcall.com 
 
Colorado 
 
Hon. H. Clay Hurst 
Judge 
18th Judicial District 
7325 S. Potomac Street 
Centennial, CO  80112 
Phone: (720) 568-4886 
 
Hon. Elizabeth Leith 
Presiding Judge 
Denver Probate Court 
1437 Bannock St., Rm. 230 
Denver, CO  80236 
Phone: (720) 865-8346 
elizabeth.leith@judicial.state.co.us 
   Michael Leith 
 
Connecticut 
 
Hon. Mark J. DeGennaro 
Judge 
West Haven Probate District Court 
355 Main Street 
P.O. Box 127 
West Haven, CT  06516 
Phone: (203) 937-3552 
dvddlaw@aol.com 
   Joy DeGennaro 
 
 
 
 



Hon. Joseph A. Egan Jr. 
Judge, (ret.) 
Northern Fairfield County Probate District 
113 High Ridge Avenue 
Ridgefield, CT  06877 
Phone: (203) 438-6812 
jo.egan@snet.net 
 
Hon. Paul J. Ganim 
Probate Judge 
Court of Probate, Bridgeport District No. 48 
999 Broad Street, 1st Floor 
Bridgeport, CT  06604 
Phone: (203) 576-3945 Fax: (203) 576-7898 
pganim@ctprobate.gov 
   Julie Ganim 
 
Hon. George L. Kennedy, Jr. 
Probate Judge (ret.) 
Griswold Probate Court 
17 Maple Street 
Jewett City, CT  06351 
Phone: (860) 376-0144 Fax: (860) 376-2567 
kennedylawfirm@hotmail.com 
 
Hon. Martin F. Landgrebe 
Judge 
Housatonic Probate Court 
47 Bridge Street 
New Milford, CT  06776 
Phone: (860) 355-6029 
mlandg1986@aol.com 
 
Hon. O. James Purnell, III 
Probate Judge (ret.) 
1257 Hartford Turnpike 
Vernon, CT  06066 
jpurnell3@att.net 
   Gerry Miller 
 
Hon. Douglas Stern 
Probate Judge 
Norwalk-Wilton Probate Court 
125 East Avenue 
Norwalk, CT  06851 
Phone: (203) 854-7737 
dstern@ctprobate.gov 
 
Hon. Dianne E. Yamin 
Judge 
Danbury Probate Court 
155 Deer Hill Avenue 
Danbury, CT  06810 
Phone: (203) 797-4521 
JudgeDianne@aol.com 
   Robert J. Yamin 
   Rebecca Yamin 
 
District of Columbia 
 
Hon. Gerald Fisher 
Judge 
D.C. Superior Court 
500 Indiana Avenue 
Washington, DC  20001 
gerald.fisher@dcsc.gov 
   Mary Kennedy 
 

Ms. Diana Noel 
AARP 
Sr. Legislative Representative 
601 E Street, NW 
Washington, DC  20049 
Phone: (202) 434-2277 
dnoel@aarp.org 
 
Florida 

 
Ms. Maddie Flowers 
Pioneer Technology Group 
1100 Central Park Dr. 
Sanford, FL 32771 
Phone: (407) 321-7434 
Sales@ptghome.com 
 
Georgia 
 
Ms. Carrie Braxton 
Executive Assistant 
Richmond County Probate Court 
735 James Brown Blvd., Ste. 1000 
Augusta, GA 30901 
Phone: (706) 821-2441      Fax: (706) 821-2442 
cbraxton@augustaga.gov 
 
Ms. Joy Daniels 
Chief Clerk 
Richmond County Probate Court 
735 James Brown Blvd., Ste. 1000 
Augusta, GA 30901 
Phone: (706) 821-2440      Fax: (706) 821-2442 
jdaniels@augustaga.gov 
 
Ms. Malinda Hixon 
Administrative Assistant 
Richmond County Probate Court 
735 James Brown Blvd., Ste. 1000 
Augusta, GA 30901 
Phone: (706) 821-2434      Fax: (706) 821-2442 
mhixon@agustaga.gov 
 
Hon. Harry James 
Judge 
Richmond County Probate Court 
735 James Brown Blvd., Ste. 1000 
Augusta, GA 30901 
Phone: (706) 821-2441      Fax: (706) 821-2442 
hjames@augustaga.gov 
 
Hon. Lynwood D. Jordan, Jr. 
Probate Judge 
Forsyth County Probate Court 
100 W. Courthouse Sq., Ste. 008 
Cumming, GA  30040 
Phone: (770) 781-2140 Fax: (770) 886-2839 
ldjordan@forsythco.com 
 
Hon. William J. Self, Esq. 
Senior Probate Judge, Part-time Attorney 
Anderson Walker & Reichert, LLP 
577 Mulberry Street, Suite 1410 
P. O. Box 6497 
Macon, GA  31208-6497 
Phone: (478) 743-8651 Fax: (478) 743-9636 
wjself@awrlaw.com 



Idaho 
 
Hon. Christopher M. Bieter 
Magistrate 
Fourth District Court, Ada County 
200 W. Front Street 
Boise, ID  83702-7300 
Phone: (208) 287-7477 Fax: (208) 287-7499 
mcbietcm@adaweb.net 
   Nere Lete 
 
Illinois 
 
Mr. Ben Orzeske 
Chief Counsel 
Uniform Law Commission 
111 N. Wabash Ave., Suite 1010 
Chicago, IL  60602 
Phone: (312) 450-6621 
borzeske@uniformlaws.org 
 
Indiana 
 
Hon. Matt Headley 
Judge 
Putnam Circuit Court 
3rd Floor, Putnam County Courthouse 
Greencastle, IN  46135 
Phone: (765) 653-5315 
mattheadley7@gmail.com 
 
Louisiana 
 
Hon. Sandra Cabrina Jenkins 
Judge 
Fourth Circuit Court of Appeal 
410 Royal Street 
New Orleans, LA 70130 
Phone: (504) 412-6038 
scj@la4th.org 
 
Mr. Kevin Reed 
Argent Trust  
Market President 
Place St. Charles 
201 St. Charles Ave, Suite 2420 
New Orleans, LA 70170 
Phone: (504) 291-8800 
KReed@ArgentTrust.com 
   Elizabeth Laufer 
   Jill Knight Nalty 
 
Prof. Ronald Scalise 
A. D. Freeman Professor of Civil Law 
Tulane University Law School 
6329 Freret Street 
New Orleans, LA  70118 
Phone: (504) 865-5958 
Rscalise@tulane.edu 
 
 
 
 
 
 
 
 

Maryland 
 
Hon. Grover Cantwell 
Orphan Court Judge 
Wicomico County 
123 N. Division Street 
Salisbury, MD  21801 
Phone: (410) 543-6635 
fineart@comcast.net 
 
Hon. Grace G. Connolly 
Register of Wills 
Orphan's Court 
County Courts Building 
401 Bosley Avenue, Rm. 500 
Towson, MD  21204 
Phone: (410) 887-6560 Fax: (410) 583-2517 
gconnolly@baltimorecountymd.gov 
 
Hon. William R. Evans 
Chief Judge 
Baltimore County Orphans' Court 
401 Bosley Avenue, Room 501 
Towson, MD  21204 
Phone: (410) 887-6516 Fax: (410) 26-5480 
wevans@baltimorecountymd.gov 
   Judith Evans 
 
Hon. Juliet G. Fisher 
Judge 
Baltimore County Orphans' Court 
401 Bosley Avenue, Ste. 501 
Towson, MD  21204 
Phone: (410) 887-2096 Fax: (410) 296-5480 
jfisher@baltimorecountymd.gov 
   Jamin Butler 
 
Hon. Joseph M. Griffin 
Register of Wills 
Montgomery County Probate Court 
50 Maryland Ave., Room 322 
Rockville, MD  20850-2303 
Phone: (240) 777-9600 Fax: (301) 777-9602 
jgriffin@registers.maryland.gov 
   Margie Beatty 
 
Hon. Cereta A. Lee 
Register of Wills 
Orphans' Court 
P.O. Box 1729 
Upper Marlboro, MD  20772 
Phone: (301) 952-3250 Fax: (301) 952-4489 
clee@registers.maryland.gov 
 
Hon. Byron E. Macfarlane 
Register of Wills 
Howard County 
8360 Court Avenue 
Ellicott City, MD  21043 
Phone: (410) 313-2133 Fax: (410) 313-3409 
byron.macfarlane@registers.maryland.gov 
 
 
 
 
 
 
 



Maine 
 
Hon. William Avantaggio 
Judge 
Lincoln County Probate Court 
P.O. Box 249 
Wiscasset, ME  04578 
Phone: (207) 563-2655 Fax: (207) 464-4517 
will@avantaggio.com 
   Annie Avantaggio 
 
Hon. William B. Blaisdell, IV 
Judge 
Hancock County Probate Court 
50 State Street, Suite 6 
Ellsworth, ME  04601 
Phone: (207) 667-8434 Fax: (207) 667-5316 
 
Hon. James P. Dunleavy 
Probate Judge 
Aroostook County Probate Court 
P.O. Box 33 
Presque Isle, ME  04769 
Phone: (207) 764-4491 Fax: (207) 764-6982 
info@lawyerspresqueisleme.com 
 
Hon. Lyman L. Holmes 
Judge 
Washington County Probate Court 
P.O. Box 123 
Machias, ME  04654 
Phone: (207) 255-3519 
llholmes1948@yahoo.com 
   Carlene M. Holmes 
 
Hon. John W. Voorhees 
Judge 
Sagadahoc County Probate Court 
752 High Street 
Bath, ME  04530 
Phone: (207) 443-1333 Fax: (207) 443-2273 
john@voorheeslaw.com 
 
Missouri 
 
Mr. Peter C. Palumbo 
Director - Investments 
Palumbo Group of Oppenheimer & Co. Inc. 
One North Brentwood Blvd., Ste 600 
St. Louis, MO  63105 
Phone: (314) 854-3722 
peter.palumbo@opco.com 
   Lauren Palumbo 
 
Mississippi 
 
Hon. Roger C. Clapp 
Judge 
P.O. Box 521 
Florence, MS  39073-0521 
Phone: (601) 845-2529 
lawmediator@earthlink.net 
 
 
 
 
 
 

North Carolina 
 
Hon. Michelle Ball 
Clerk of Superior Court/Probate Judge 
Johnston County. NC - Clerk of Superior Court 
207 E. Johnston Street 
Smithfield, NC  27577 
Phone: (919) 209-5446 
michelle.c.ball@nccourts.org 
 
Ms. Pam W. Barlow 
Clerk of Superior Court 
Ashe County Superior Court 
150 Government Circle, Suite 3100 
Jefferson, NC  28640 
Phone: (336) 219-1430 Fax: (336) 219-1411 
pam.w.barlow@nccourts.org 
 
Hon. Lisa Blalock 
Clerk of Superior Court/Judge of Probate 
Warren County - Clerk of Superior Court 
P.O. Box 709 
Warrenton, NC  27589 
Phone: (252) 213-3909 Fax: (252) 257-6301 
lisa.f.blalock@nccourts.org 
 
Ms. Ellen E. Drechsler 
Clerk of Superior Court 
Davie County Superior Court 
140 S. Main Street 
Mocksville, NC  27028 
Phone: (336) 936-3030 
ellen.e.drechsler@nccourts.org 
 
Ms. Tawanna Grogan 
Assistant Clerk 
Forsyth County - Clerk of Superior Court 
P.O. Box 20099 
Winston-Salem, NC  27120 
Phone: (336) 799-6308 Fax: (336) 799-6301 
tawanna.r.grogan@nccourts.org 
 
Ms. Susan A. Hicks 
Clerk of Superior Court 
Moore County 
P.O. Box 936 
Carthage, NC  28327 
Phone: (910) 722-5030 Fax: (910) 722-5001 
susan.a.hicks@nccourts.org 
 
Hon. Tammy Holloway 
Clerk of Superior Court/Probate Judge 
Graham County Superior Court 
12 N Main Street 
P.O. Box 1179 
Robbinsville, NC  28771 
Phone: (828) 479-7031 
tammy.h.holloway@nccourts.org 
 
Hon. C. J. Hunter 
Clerk of Superior Court/Judge of Probate 
Haywood County - Clerk of Superior Court 
285 N. Main Street, Suite 1500 
Waynesville, NC  28786 
Phone: (828) 734-4761 Fax: (828) 454-6333 
charlie.j.plemmons@ncourts.org 
 
 



Hon. Vasti James 
Probate Judge 
Bertie Clerk of Superior Court 
339 Jamestown Road 
Windsor, NC  27983 
Fax: (252) 794-6801 
 
Hon. Mark Kleinschmidt 
Clerk of Superior Court/Judge of Probate 
Orange County - Clerk of superior Court 
106 E. Margaret Lane 
Hillsborough, NC  27278 
Phone: (919) 260-2488 Fax: (919) 644-4501 
mark.j.kleinschmidt@nccourts.org 
 
Hon. Justin Minshew 
Clerk of Superior Court/Judge of Probate 
Wayne County - Clerk of Superior Court 
224 E. Walnut Street, Rm. 230 
Goldsboro, NC  27530 
Phone: (919) 992-5947 Fax: (919) 722-6180 
justin.l.minshew@nccourts.org 
 
Ms. Rebecca (Becky) Spragins 
Clerk of Court 
Halifax County Superior Court 
357 Ferrell Lane 
P.O. Box 66 
Halifax, NC  27870 
Phone: (252) 593-3030 
rebecca.c.spragins@nccourts.org 
 
Hon. Susie K. Thomas 
Probate Judge, Clerk of Court 
Lee County Superior Court 
1400 S. Horner Blvd. 
P.O. Box 4209 
Sanford, NC  27331 
Phone: (919) 718-6333 Fax: (919) 718-6301 
susie.k.thomas@nccourts.org 
 
Hon. J. Yancey Washington 
Granville County - Clerk of Superior Court 
101 Main Street 
Oxford, NC  27565 
Fax: (919) 690-4801 
j.y.washington@nccourts.org 
 
Hon. Blair Williams 
Clerk of Superior Court 
Wake County 
P. O. Box 351 
Raleigh, NC 27602-0351 
Phone: (919) 792-4050 
Frank.B.Williams@NCCOURTS.ORG 
 
Hon. Carol Allen White 
Probate Judge / Clerk of Superior Court 
Edgecombe County 
P.O. Drawer 9 
Tarboro, NC  27886 
Phone: (252) 824-3230 Fax: (252) 824-3201 
carol.a.white@nccourts.org 
 
 
 
 
 

New Jersey 
 
Hon. Frank G. Bruno 
Surrogate/Judge 
Somerset County Surrogate Court 
20 Grove Street 
P.O. Box 3000 
Somerville, NJ  08876-1262 
Phone: (908) 231-7005 Fax: (908) 429-8765 
bruno@co.somerset.nj.us 
 
Nevada 
 
Hon. Gloria J. Sturman 
Judge 
8th Judicial District Court, Dept. 26 
200 Lewis Avenue 
Las Vegas, NV  89155 
Phone: (702) 671-3628 Fax: (702) 366-1399 
sturmang@clarkcountycourts.us 
 
New York 
 
Hon. Lani K. Hill 
Judge 
Seneca Nation of Indians, Allegany Territory Court 
90 Ohi:yo' Way 
P.O. Box 231 
Salamanca, NY  14779 
Phone: (716) 945-1790 Fax: (716) 945-8168 
lani.george@sni.org 
 
Ohio 
 
Hon. Thomas M. Baronzzi 
Judge 
Columbiana County Probate Court 
260 West Lincoln Way 
Lisbon, OH  44432 
Phone: (330) 424-4071 Fax: (330) 424-6670 
tbaronzzi@ccjcourt.com 
   Melissa Baronzzi 
 
Hon. Robert W. Berger 
Judge 
Portage Co. Probate/Juvenile Court 
203 West Main St., 3rd Fl. 
P.O. Box 936 
Ravenna, OH  44266 
Phone: (330) 297-3870 Fax: (330) 298-1100 
rberger@portageco.com 
 
Hon. Albert S. Camplese 
Judge 
Ashtabula Co. Probate/Juvenile Court 
3816 Donahoe Drive 
Ashtabula, OH  44004 
Phone: (440) 994-6006 Fax: (440) 994-6020 
ascamplese@ashtabulacounty.us 
   Krysti Camplese 
 
Hon. Wilfrid G. Dues 
Judge (ret.) 
Preble County Probate Court - Ohio 
122 W. Decatur Street "C" 
Eaton, OH  45320 
Phone: (937) 456-4564 
Wdues@dueslaw.com 



Mr. Gary Egner  
equivant / CourtView Justice Solutions 
Director, Business Development 
4825 Higbee Avenue NW, Suite 101 
Canton, OH  44718 
Phone: (330) 470-0618 Fax: (330) 470-0618 
Gary.Egner@equivant.com 
 
Hon. James A. Fredericka 
Judge 
Trumbull Co. Probate Court 
161 High Street NW, 1st Fl. 
Warren, OH  44481-1006 
Phone: (330) 675-2520 Fax: (330) 675-2524 
jjaf@trumbullprobate.org 
 
Hon. Timothy J. Grendell 
Judge 
Geauga Co. Probate/Juvenile Court 
231 Main Street, Ste. 200 
Courthouse Annex, 2nd Floor 
Chardon, OH  44024 
Phone: (440) 279-1830 
grendell@geaugacourts.org 
 
Hon. Beverly K. McGookey 
Judge 
Erie County Common Pleas Court 
323 Columbus Avenue 
Sandusky, OH  44870 
Phone: (419) 627-7750 Fax: (419) 626-9120 
bmcgookey@eriecounty.oh.gov 
 
Hon. Jack R. Puffenberger 
Judge 
Lucas County Probate Court 
700 Adams Street, Ste. 200 
Toledo, OH  43604 
Phone: (419) 213-4775 Fax: (419) 213-4764 
judgepuff@lucas-co-probate-ct.org 
   Sarah Puffenberger 
 
Hon. Robert N. Rusu, Jr. 
Judge 
Mahoning Co. Probate Court 
120 Market Street 
Youngstown, OH  44503 
Phone: (330) 740-2310 Fax: (330) 740-2325 
rrusu@mahoningcountyoh.gov 
 
Hon. James T. Walther 
Judge 
Lorain County Probate Court 
225 Court Street, 6th Floor 
Elyria, OH  44035 
Phone: (440) 329-5443 Fax: (440) 328-2157 
jwalther@loraincounty.us 
   Dawn Walther 
 
 
 
 
 
 
 
 
 
 

Rhode Island 
 
Hon. Gregory F. Fater 
Judge 
Probate Court, City of Newport, RI 
55 Memorial Blvd. 43 Broadway 
Newport, RI  02840 
Phone: (401) 848-7777 
gf.faterlaw@verizon.net 
   Kerry H. Fater 
 
South Carolina 
 
Hon. David F. Anderson 
Associate Judge 
Spartanburg County Probate Court 
180 Magnolia Street 
Spartanburg, SC  29306-2392 
Phone: (864) 596-2556 
danderson@spartanburgcounty.org 
 
Hon. Tamara C. Curry 
Associate Judge 
Charleston County Probate Court 
84 Broad Street 
Charleston, SC  29401 
Phone: (843) 958-5030 Fax: (843) 958-5044 
TCurry@charlestoncounty.org 
    
Hon. Debora A. Faulkner 
Probate Judge 
Greenville County Probate Court 
301 University Ridge, Ste. 1200 
Greenville, SC  29601 
Phone: (864) 467-7175 Fax: (864) 467-7198 
dfaulkner@greenvillecounty.org 
 
Hon. Kenneth E. Fulp, Jr. 
Probate Judge 
Beaufort County Probate Court 
P.O. Box 1083 
Beaufort, SC  29901-1083 
Phone: (843) 255-5850 
kfulp@bcgov.net 
   Janice Fulp 
 
Hon. Keith Kornahrens 
Judge 
Berkeley County Probate Court 
300-B California Avenue 
Moncks Corner, SC  29461 
Phone: (843) 719-4519 
kkornahrens@berkeleycountysc.gov 
   Erma Kornahrens 
 
Hon. Peter Kouten 
Associate Judge 
Charleston County Probate Court 
100 Broad Street, Ste. 469 
Charleston, SC  29401 
Phone: (843) 958-5197 
pkouten@charlestoncounty.org 
 
 
 
 
 
 



Hon. Amy W. McCulloch 
Probate Judge 
Richland County Probate Court 
P.O. Box 192 
Columbia, SC  29202 
Phone: (803) 576-1997 Fax: (803) 576-1987 
mcculloch.amy@richlandcountysc.gov 
 
Hon. Kelly B. Nobles 
Probate Judge 
Newberry County Probate Court 
P.O. Box 442 
Newberry, SC  29108 
Phone: (803) 321-2118 Fax: (803) 321-2119 
knobles@newberrycounty.net 
 
Hon. Amelia Shields 
Associate Probate Judge 
Newberry County Probate Court 
P.O. Box 442 
Newberry, SC  29108 
Phone: (803) 321-2118 Fax: (803) 321-2119 
ashields@newberrycounty.net 
 
Hon. Kathy G. Ward 
Judge 
Horry County Probate Court 
P.O. Box 288 
Conway, SC  29528 
Phone: (843) 915-5370 Fax: (843) 915-6371 
wardk@horrycounty.org 
 
Tennessee 
 
Hon. Karen D. Webster 
Judge 
Shelby County Probate Court 
140 Adams Avenue, # 129 
Memphis, TN  38103 
Phone: (901) 545-4045 Fax: (901) 545-4746 
Karen.webster@shelbycountytn.gov 
   Reginald M. Wiseman 
 
Texas 
 
Prof. Gerry W. Beyer 
Texas Tech University School of Law 
1802 Hartford Street 
Lubbock, TX  79409-0004 
Phone: (806) 742-3990 Fax: (978) 285-7941 
gwb@professorbeyer.com 
 
Hon. Christine Butts 
Judge 
Riddle & Butts, LLP 
8777 West Rayford Road 
The Woodlands, TX  77389 
Phone: (281) 537-7110 
christine@riddlebutts.com 
 
Mr. Mark Caldwell 
Shareholder, Burdette & Rice, PLLC 
4851 LBJ Freeway, Suite 601 
Dallas, TX  75244 
Phone: (972) 991-7700 
lisa@dallasprobateattorneys.com 
 
 

Hon. Charles E. Lance 
District Judge (ret.) 
20th District Court 
3613 Williams Drive, Suite 102 
Georgetown, TX  78628 
Phone: (512) 868-2224 Fax: (512) 868-2229 
lanceelderlaw@verizon.net 
   Kay Lance 
 
Hon. Michael Newman 
Judge 
Harris County Probate Court No. 2 
201 Caroline, Ste. 680 
Houston, TX  77002 
Phone: (832) 927-1402 Fax: (832) 927-1432 
michael.newman@prob.hctx.net 
 
Hon. Jerry W. Simoneaux, Jr. 
Judge 
Probate Court 1 
201 Caroline Street, Suite 600 
Houston, TX  77002 
Phone: (832) 927-1401 Fax: (832) 927-1400 
jerry.simoneaux@prob.hctx.net 
 
Hon. Brenda Hull Thompson 
Presiding Judge 
Probate Court of Dallas County 
Renaissance Tower 
1201 Elm St., Ste. 2400-A 
Dallas, TX  75270 
Phone: (214) 653-7236 Fax: (214) 653-6002 
brenda.hull.thompson@dallascounty.org 
   Michael Thompson 
 
Hon. Veronica Vasquez 
Judge 
Bexar County Probate Court No. 2 
100 Dolorosa 
San Antonio, TX  78205 
Phone: (210) 335-2678 Fax: (210) 335-3998 
judgeveronica.vasquez@bexar.org 
 
Hon. Mike Wood 
Judge (ret.) 
Harris County Probate Court No. 2 
8714 Hardeman Court 
Houston, TX  77064 
Phone: (713) 501-0590 
judge@judgemikewood.com 
 
Virginia 
 
Mr. Paul F. DeLosh 
President 
National Association for Court Management  
Director of Judicial Services 
Supreme Court of Virginia 
100 N. 9th Street 
Richmond, VA  23219 
Phone: (804) 786-1730 Fax: (804) 371-5034 
pdelosh@vacourts.gov 
 
 
 
 
 
 



Ms. Kathryn Holt 
Senior Court Research Analyst 
National Center for State Courts 
Research 
300 Newport Avenue 
Williamsburg, VA  23185 
Phone: (757) 259-1875 
kholt@ncsc.org 
 
Ms. Anne Meister 
Register of Wills (ret.) 
Superior Court of the District of Columbia 
3613 Prince William Drive 
Fairfax, VA  22031 
anne.meister01@gmail.com 
   Chris Meister 
 Rene Halligan 
 
Ms. Shelley R. Rockwell 
Association Manager 
National Center for State Courts 
300 Newport Avenue 
Williamsburg, VA  23185 
Phone: (757) 259-1534 
srockwell@ncsc.org 
 
Washington 
 
Mr. Darryl J. Lynch 
Executive Director - Investments 
Oppenheimer & Co., Inc. 
701 Pike Street, Suite 2100 
Seattle, WA 98101 
Phone: (206) 757-3467 
Darryl.Lynch@opco.com 
  Mary Lynch 



 
NCPJ 2019 Spring Conference 

Omni Royal Orleans 
May 11, 2019 - May 18, 2019 

 
Speakers 

 
 

 
Prof. Gerry W. Beyer 
Texas Tech University School of Law 
1802 Hartford Street 
Lubbock, TX  79409-0004 
Phone: (806) 742-3990 Fax: (978) 285-7941 
gwb@professorbeyer.com 
 
Mr. Mark Caldwell 
Shareholder, Burdette & Rice, PLLC 
4851 LBJ Freeway 
Suite 601 
Dallas, TX  75244 
Phone: (972) 991-7700 
lisa@dallasprobateattorneys.com 
 
Hon. Gerald Fisher 
Judge 
D.C. Superior Court 
500 Indiana Avenue 
Washington, DC  20001 
gerald.fisher@dcsc.gov 
 Mary Kennedy 
 
Ms. Kathryn Holt 
Senior Court Research Analyst 
National Center for State Courts 
Research 
300 Newport Avenue 
Williamsburg, VA  23185 
Phone: (757) 259-1875 
kholt@ncsc.org 
 
Hon. Sandra Cabrina Jenkins 
Judge 
Fourth Circuit Court of Appeal 
410 Royal Street 
New Orleans, LA 70130 
Phone: (504) 412-6038 
scj@la4th.org 
 
Mr. Darryl J. Lynch 
Executive Director - Investments 
Oppenheimer & Co., Inc. 
701 Pike Street, Suite 2100 
Seattle, WA 98101 
Phone: (206) 757-3467 
Darryl.Lynch@opco.com 
  Mary Lynch 
 
Ms. Diana Noel 
AARP 
Sr. Legislative Representative 
601 E Street, NW 
Washington, DC  20049 
Phone: (202) 434-2277 
dnoel@aarp.org 
 
 
 

Mr. Ben Orzeske 
Chief Counsel 
Uniform Law Commission 
111 N. Wabash Ave., Suite 1010 
Chicago, IL  60602 
Phone: (312) 450-6621 
borzeske@uniformlaws.org 
 
Mr. Peter C. Palumbo 
Director - Investments 
Palumbo Group of Oppenheimer & Co. Inc. 
One North Brentwood Blvd., Ste 600 
St. Louis, MO  63105 
Phone: (314) 854-3722 
peter.palumbo@opco.com 
 Lauren Palumbo 
 
Prof. Ronald Scalise 
A. D. Freeman Professor of Civil Law 
Tulane University Law School 
6329 Freret Street 
New Orleans, LA  70118 
Phone: (504) 865-5958 
Rscalise@tulane.edu 
 
 



NCPJ 2019 Spring Conference 
Omni Royal Orleans 

May 11, 2019 - May 18, 2019 
 

Sponsors and Vendors 
 

Mr. Scott Crampton 
TurboCourt 
Project Director 
1301 Shoreway Road, Suite 190 
Belmont, CA  94002 
Phone: (503) 508-1431 
scottc@turbocourt.com 
 
Mr. Gary Egner  
equivant / CourtView Justice Solutions 
Director, Business Development 
4825 Higbee Avenue NW, Suite 101 
Canton, OH  44718 
Phone: (330) 470-0618 Fax: (330) 470-0618 
Gary.Egner@equivant.com 
 
Ms. Maddie Flowers 
Pioneer Technology Group 
1100 Central Park Dr. 
Sanford, FL 32771 
Phone: (407) 321-7434 
Sales@ptghome.com 
 
Mr. Jim Kelley 
CourtCall 
National Sales Manager 
6383 Arizona Circle 
Los Angeles, CA  90045 
Fax: (310) 348-0152 
jkelley@courtcall.com 
 
Mr. Darryl J. Lynch 
Oppenheimer & Co., Inc 
Executive Director - Investments. 
701 Pike Street, Suite 2100 
Seattle, WA 98101 
Phone: (206) 757-3467 
Darryl.Lynch@opco.com 
  Mary Lynch 
 
Ms. Diana Noel 
AARP 
Sr. Legislative Representative 
601 E Street, NW 
Washington, DC  20049 
Phone: (202) 434-2277 
dnoel@aarp.org 
 
Mr. Peter C. Palumbo 
Palumbo Group of Oppenheimer & Co. Inc. 
Director - Investments 
One North Brentwood Blvd., Ste 600 
St. Louis, MO  63105 
Phone: (314) 854-3722 
peter.palumbo@opco.com 
 Lauren Palumbo 
 
 
 
 
 

Mr. Kevin Reed 
Argent Trust  
Market President 
Place St. Charles 
201 St. Charles Ave, Suite 2420 
New Orleans, LA 70170 
Phone: (504) 291-8800 
KReed@ArgentTrust.com 
   Elizabeth Laufer 
   Jill Knight Nalty 



National College of Probate Judges 2019 Spring Conference 

New Orleans, Louisiana 

May 14 – 17, 2019 

 

Hon. Carol T. Aiken 

Probate Commissioner 

State of Missouri - 31st Circuit 

1010 Boonville 

Springfield, MO  65802-3804 

Work: (417) 868-4027 

Fax: (417) 868-4182 

carol.aiken@courts.mo.gov 

 

Hon. William B. Allen III 

Commissioner of Accounts 

P.O. Box 506 

Woodstock, VA  22664 

Work: (540) 459-3751 

Fax: (540) 549-5083 

cga@shentel.net 

 

Hon. Scott Altenburger 

Judge 

Miami County Probate Court 

201 West Main Street 

Troy, OH  45373 

Work: (937) 440-6050 

Fax: (937) 440-3529 

 

Hon. Anthony Amalfetano 

Judge 

Warwick Probate Court 

33 College Hill Road, Suite 15G 

Warwick, RI  02886 

Work: (401) 826-3344 

afalaw7@gmail.com 

 

Hon. Ashley H. Amundson 

Judge 

Colleton County Probate Court 

P.O. Box 1036 

Walterboro, SC  29488 

Work: (843) 549-7216 

aamundson@colletoncounty.org 

 

Hon. David F. Anderson 

Associate Judge 

Spartanburg County Probate Court 

180 Magnolia Street 

Spartanburg, SC  29306-2392 

Work: (864) 596-2556 

danderson@spartanburgcounty.org 

 

Hon. Eldora B. Anderson 

Judge of Probate 

Perry County Probate Court 

P.O. Box 478 

Marion, AL  36756 

Work: (334) 683-2210 

Fax: (334) 683-2211 

eldoraanderson@bellsouth.net 

 

 

Hon. Fred J. Anthony 

Judge 

Shelton Probate Court 

P.O. Box 127 

Shelton, CT  06484 

Work: (203) 924-8462 

Fax: (203) 924-8943 

fanthony@ctprobate.gov 

 

Hon. Nancy K. Aspinwall 

Probate Court, Liberty County 

P.O. Box 28 

Hinesville, GA  31310-0028 

Work: (912) 876-3635 

Fax: (912) 876-3589 

nancy.aspinwall@libertycountyga.com 

 

Hon. Billy L. Atkinson 

Probate Judge 

Talladega County Probate Court 

P.O. Box 737 

Talladega, AL  35161 

Work: (256) 362-4175 

Fax: (256) 761-2128 

lawana.patterson@talladegacountyal.org 

 

Hon. William Avantaggio 

Judge 

Lincoln County Probate Court 

P.O. Box 249 

Wiscasset, ME  04578 

Work: (207) 563-2655 

Fax: (207) 464-4517 

will@avantaggio.com 

 

Hon. Leland Avery 

Judge, Retired 

Hale County Probate Court 

696 Jack Branch Road 

Greensboro, AL  36744 

Work: (334) 624-8740 

Fax: (334) 624-8725 

judgeaveryhalco@bellsouth.net 

 

Hon. Garrison Baker 

Probate Court, White County 

59 S. Main Street, Suite H 

Cleveland, GA  30528-4501 

Work: (706) 865-4141 

Fax: (706) 865-1324 

gbaker@whitecounty.net 

 

Hon. Michelle Ball 

Clerk of Superior Court/Probate Judge 

Johnston County. NC - Clerk of Superior Court 

207 E. Johnston Street 

Smithfield, NC  27577 

Work: (919) 209-5446 

michelle.c.ball@nccourts.org 

Hon. David A. Baram 

Probate Judge 

Tobacco Valley Probate Court, Dist. 3 

50 Church Street 

Windsor Locks, CT  06096 

Work: (860) 627-1450 

Fax: (860) 654-8919 

dbaram@ctprobate.gov 

 

Hon. Thomas M. Baronzzi 

Judge 

Columbiana County Probate Court 

260 West Lincoln Way 

Lisbon, OH  44432 

Work: (330) 424-4071 

Fax: (330) 424-6670 

tbaronzzi@ccjcourt.com 

 

Hon. Haywood Barry 

Judge 

General Sessions Court, Div. II 

103 Oak Hill Circle 

Lebanon, TN  37088 

Work: (615) 444-6371 

barry6605@att.net 

 

Hon. Elisa Bartlett 

Probate Judge 

Ellington Probate Court 

14 Park Place 

Vernon, CT  06066 

Work: (860) 872-0519 

Fax: (860) 870-5140 

ebartlett@ctprobate.gov 

 

Hon. Mark J. Bartolotta 

Judge 

Lake County Probate Court 

25 North Park Place 

P.O. Box 490 

Painesville, OH  44077 

Work: (440) 350-2499 

Fax: (440) 350-2628 

judge.mark.bartolotta@lakecountyohio.gov 

 

Hon. Lawrence A. Belskis 

Isaac Wiles Burkholder & Teetor, LLC. 

Two Miranova Place, Ste. 700 

Columbus, OH  43215 

Work: (614) 340-7475 

lbelskis@isaacwiles.com 

 

 

 

 

 

 

 

 



Hon. Jacqueline D. Belton 

Associate Judge 

Richland County Probate Court 

Post Office Box 192 

Columbia, SC  29202 

Work: (803) 576-1962 

Fax: (803) 576-1987 

beltonj@rcgov.us 

 

Hon. Robert Benham 

Retired Judge 

1010 Newton Road 

Santa Barbara, CA  93103 

benhamra@aol.com 

 

Hon. David B. Bennett 

Judge 

Guernsey Co. Probate/Juvenile Court 

801 E. Wheeling Ave., Dept. D-203 

Cambridge, OH  43725-2362 

Work: (740) 432-9262 

Fax: (740) 439-5278 

dbennett@guernseycounty.org 

 

Hon. Robert W. Berger 

Judge 

Portage Co. Probate/Juvenile Court 

203 West Main St., 3rd Fl. 

P.O. Box 936 

Ravenna, OH  44266 

Work: (330) 297-3870 

Fax: (330) 298-1100 

rberger@portageco.com 

 

Hon. Jennifer L. Berkenstock 

Judge 

Region 14 Probate District 

9 Austin Drive, Suite 211 

Marlborough, CT  06447 

Work: (860) 295-6239 

Fax: (860) 295-6122 

jberkenstock@ctprobate.gov 

 

Hon. John A. Berman 

Judge (ret) 

664 Farmington Ave. 

Hartford, CT  06105 

Work: (860) 232-4471 

jberman@westhartfordlaw.com 

 

Prof. Gerry W. Beyer 

Texas Tech University School of Law 

1802 Hartford Street 

Lubbock, TX  79409-0004 

Work: (806) 742-3990 

Fax: (978) 285-7941 

gwb@professorbeyer.com 

 

 

 

 

 

 

Hon. Steven R. Bird 

Judge 

Williams Co. Probate/Juvenile Court 

One Courthouse Square, 2nd Fl. 

Bryan, OH  43506-1789 

Work: (419) 636-1548 

Fax: (419) 636-5405 

sbird@wmsco.org 

 

Hon. William B. Blaisdell IV 

Judge 

Hancock County Probate Court 

50 State Street, Suite 6 

Ellsworth, ME  04601 

Work: (207) 667-8434 

Fax: (207) 667-5316 

 

Hon. Diane S. Blick 

Judge 

Litchfield Hills Probate Court, Dist. 24 

74 West Street 

P.O. Box 505 

Litchfield, CT  06759 

Work: (860) 567-8065 

Fax: (860) 567-2538 

dblick@ctprobate.gov 

 

Hon. Mary Blunt 

Judge 

Dorchester County Probate Court 

5200 East Jim Bilton Blvd. 

St. George, SC  29477 

Work: (843) 708-2473 

Fax: (843) 563-0222 

mblunt@dorchestercountysc.gov 

 

Hon. Leigh Powers Boan 

Probate Judge 

Probate Court, Georgetown County 

P.O. Drawer 421270 

Georgetown, SC  29442-1270 

Work: (843) 545-3274 

Fax: (843) 545-3512 

 

Hon. Michael A. Borer 

Judge 

Putnam County Probate/Juvenile Court 

245 East Main Street, Ste. 204 

Ottawa, OH  45875-1963 

Work: (419) 523-3012 

Fax: (419) 523-9291 

juvejudge@bright.net 

 

Hon. Debra B. Branham 

Probate Judge 

Probate Court, Kershaw County 

1121 Broad Street 

K.C. Courthouse, Room 225 

Camden, SC  29020 

Work: (803) 425-1503 

Fax: (803) 425-1526 

debbie.branham@kershaw.sc.gov 

 

Hon. Brenda T. Brannock 

Judge (ret.) 

240 N. Catherine Street 

Pickens, SC  29671 

 

Hon. David Braxton 

Judge 

Wayne County Probate Court 

2 Woodward Ave., Rm. 1301 

Detroit, MI  48226 

Work: (313) 224-5681 

Fax: (313) 967-6685 

 

Hon. Lawrence H. Bruce Jr. 

Judge 

Vermont Superior Court 

Franklin Unit, Probate Division 

17 Church Street 

St. Albans, VT  05478-2272 

Work: (802) 524-4112 

larry.bruce@state.vt.us 

 

Hon. Frank G. Bruno 

Surrogate/Judge 

Somerset County Surrogate Court 

20 Grove Street 

P.O. Box 3000 

Somerville, NJ  08876-1262 

Work: (908) 231-7005 

Fax: (908) 429-8765 

bruno@co.somerset.nj.us 

 

Hon. Michael J. Bumb 

Judge 

Fulton Co. Probate/Juvenile Court 

210 S. Fulton St., Rm. 105 

Wauseon, OH  43567-1395 

Work: (419) 337-9242 

Fax: (419) 337-9273 

jbumb@fultoncountyoh.com 

 

Hon. Nicki Burke 

Surrogate 

Salem County Surrogate's Offfice 

92 Market Street 

Salem, NJ  08098 

Work: (856) 339-8621 

nicki.burke@salemcountynj.gov 

 

Hon. Richard E. Burke 

19 Evarts Lane 

Madison, CT  06443 

Work: (203) 245-5825 

Fax: (203) 421-0653 

ekrub@aol.com 

 

 

 

 

 

 

 

 



Hon. Steven R. Burkhalter 

Judge 

Floyd County Probate Court 

3 Government Plaza, Suite 201 

Rome, GA  30161 

Work: (706) 291-5139 

Fax: (706) 291-5189 

burkhalters@floydcountyga.org 

 

Hon. Melissa  D. Burns 

Judge 

Dorchester County Probate Court 

5200 E. Jim Bilton Blvd. 

St. George, SC  29477 

Work: (843) 296-6690 

Fax: (843) 563-0222 

mburns@dorchestercountysc.gov 

 

Hon. Freddie G. Burton Jr. 

Chief Judge 

Wayne County Probate Court 

2 Woodward Ave., Rm. 1211 

Detroit, MI  48226 

Work: (313) 224-5686 

 

Hon. Gladys B. Burwell 

Sr. Statutory Probate Judge (ret.) 

1715 Round Rock Street 

Friendswood, TX  77546 

gladysburwell@comcast.net 

 

Hon. Christine Butts 

Riddle & Butts, LLP 

8777 West Rayford Road 

The Woodlands, TX  77389 

Work: (281) 537-7110 

christine@riddlebutts.com 

 

Ms. Rosey L. Caballero 

Manager Probate Division 

Dallas County Probate Division 

1201 Elm Street 

Suite 2200 E 

Dallas, TX  75270 

Work: (817) 874-2757 

Rosey.Caballero@dallascounty.org 

 

Hon. Greg Cain 

Judge 

Morgan County Probate Court 

P.O. Box 848 

Decatur, AL  35602 

Work: (256) 351-4678 

Fax: (256) 351-4884 

gcain@co.morgan.al.us 

 

 

 

 

 

 

 

 

Hon. Domenick N. Calabrese 

Judge of Probate 

Region 22 Probate District 

501 Main Street South 

P.O. Box 720 

Southbury, CT  06488-0720 

Work: (203) 262-0641 

Fax: (203) 264-9310 

dcalabrese@ctprobate.gov 

 

Hon. Ponda A. Caldwell 

Probate Judge 

Spartanburg County Probate Court 

180 Magnolia Street 

Spartanburg, SC  29306 

Work: (864) 596-2474 

Fax: (864) 596-2011 

pcaldwell@spartanburgcounty.org 

 

Mr. Dominic J. Campisi 

Attorney 

Evans, Latham & Campini 

One Post Street, #600 

San Francisco, CA  94104 

Work: (415) 421-0288 

domcampisi@aol.com 

 

Hon. Albert S. Camplese 

Judge 

Ashtabula Co. Probate/Juvenile Court 

3816 Donahoe Drive 

Ashtabula, OH  44004 

Work: (440) 994-6006 

Fax: (440) 994-6020 

ascamplese@ashtabulacounty.us 

 

Hon. Chad L. Carey 

Judge 

Clinton Co. Probate/Juvenile Court 

46 S. South St., 2nd Floor 

Wilmington, OH  45177-2280 

Work: (937) 382-2391 

Fax: (937) 383-0823 

ccarey@clintoncountycourts.org 

 

Hon. Richard P. Carey 

Judge 

Clark Co. Probate Court 

50 East Columbia Street, 5th Fl. 

Springfield, OH  45502-1133 

Work: (937) 521-1847 

rcarey@clarkcountyohio.gov 

 

Hon. Matthew D. Carrafiello 

Judge, 1st Judicial District 

Court of Common Pleas, Orphans' Court Div. 

519 City Hall 

Philadelphia, PA  19107 

Work: (215) 686-7902 

Fax: (215) 686-2633 

matthew.carrafiello@courts.phila.gov 

 

 

Hon. Ariana F. Ceneviva 

Probate Judge 

Meriden Probate Court 

142 East Main Street 

Meriden, CT  06450 

Work: (203) 237-8808 

Fax: (203) 237-4240 

aceneviva@ctprobate.gov 

 

Hon. Bryan M. Chabot 

Judge of Probate 

York County Probate Court 

45 Kennebunk Road 

Alfred, ME  04002 

Work: (207) 324-1577 

Fax: (207) 324-0163 

bmchabot@yorkcountymaine.gov 

 

Hon. Scott R. Chadwick 

Probate Judge 

East Hartford Probate Court 

740 Main Street 

East Hartford, CT  06108 

Work: (860) 291-7278 

Fax: (860) 291-7211 

schadwick@ctprobate.gov 

 

Hon. John P. Chiota 

Retired Judge 

8 Daniels Farm Road 

Trumbull, CT  06611 

Work: (203) 268-7755 

Fax: (203) 268-7785 

johnpchiota@gmail.com 

 

Hon. Roger C. Clapp 

Judge 

P.O. Box 521 

Florence, MS  39073-0521 

Work: (601) 845-2529 

lawmediator@earthlink.net 

 

Hon. R.R. Denny Clunk 

1535 Glenking Lane 

Alliance, OH  44601 

Work: (330) 821-2994 

RClunk2@neo.rr.com 

 

Hon. Rita Cobb 

Judge (ret.) 

Circuit Court - State of Oregon 

7410 SW Oleson Road #198 

Portland, OR  97223 

Work: (503) 245-2127 

Fax: (503) 844-4408 

JudgeRBCobb@gmail.com 

 

 

 

 

 

 

 



Hon. Eliot K. Cohen 

Retired Judge 

123 Huntington Rd. 

Boston, MA  02135-3039 

Work: (617) 208-8280 

Fax: (617) 903-4237 

judgeeliot@comcast.net 

 

Hon. Clarinda Comstock 

Associate Judge 

Harris County Probate Court No. 4 

201 Caroline Street, 7th Floor 

Houston, TX  77002 

Work: (832) 927-1404 

Fax: (832) 927-1499 

clarinda.comstock@prob.hctx.net 

 

Hon. Irvin G. Condon 

Judge 

Charleston County Probate Court 

100 Broad Street, Suite 469 

Charleston, SC  29401 

Work: (843) 958-5193 

Fax: (843) 958-5191 

irvcondon@charlestoncounty.org 

 

Hon. John E. Conery 

Judge 

Third Circuit Court of Appeal 

204 East Main Street 

New Iberia, LA  70560 

Work: (337) 369-3540 

Fax: (337) 369-6002 

jc@judgeconery.com 

 

Hon. Grace G. Connolly 

Register of Wills 

Orphan's Court 

County Courts Building 

401 Bosley Avenue, Rm. 500 

Towson, MD  21204 

Work: (410) 887-6560 

Fax: (410) 583-2517 

gconnolly@baltimorecountymd.gov 

 

Hon. Kevin C. Connors 

Retired Probate Judge 

274 Skinner Lane 

Hebron, CT  06248 

Work: (860) 228-0433 

Fax: (860) 537-4800 

kevin@gc-lawyer.com 

 

Hon. Luke Cooley 

6130 Eddins Road 

Dothan, AL  36301 

lbcooley@houstoncounty.org 

 

 

 

 

 

 

Hon. Luann Cooperrider 

Judge 

Perry County Probate Court 

105 North Main Street 

P.O. Box 167 

New Lexington, OH  43764-0167 

Work: (740) 342-1118 

Fax: (740) 342-5524 

jlc@perrycountycourt.com 

 

Hon. Jason Cox 

Judge 

Harris County Probate Court No. 3 

201 Caroline Street, 17th Floor 

Houston, TX  77002 

Work: (832) 927-1403 

Fax: (832) 927-0010 

jason.cox@prob.hctx.net 

 

Hon. Edward C. Crossland 

Associate Judge 

Allegany County Orphans' Court 

3 Pershing Street, #308 

Cumberland, MD  21502 

Work: (301) 759-9090 

edwardccrossland@yahoo.com 

 

Hon. W. Thomas Crosslin 

Judge 

Colbert County Probate Court 

608 E. 5th Street 

Tuscumbia, AL  35674 

Work: (256) 314-5819 

wtcrosspj@comcast.net 

 

Ms. Martha H. Curran 

Clerk of Superior Court 

26th Judicial District 

832 East 4th Street 

Charlotte, NC  28202 

Work: (704) 686-0420 

Fax: (704) 686-0410 

martha.h.curran@nccourts.org 

 

Hon. Tamara C. Curry 

Associate Judge 

Charleston County Probate Court 

84 Broad Street 

Charleston, SC  29401 

Work: (843) 958-5030 

Fax: (843) 958-5044 

TCurry@charlestoncounty.org 

 

Hon. Clarence Cuthpert Jr. 

Judge 

Rockdale County Probate Court 

922 Court Street, Room 107 

Conyers, GA  30012 

Work: (770) 278-7700 

Fax: (770) 278-8928 

clarence.cuthpert@rockdalecountyga.gov 

 

 

Hon. Richard P. D'Addario 

Probate Judge 

Tiverton and Little Compton Probate Court 

One Courthouse Square 

Newport, RI  02840 

Work: (401) 849-0880 

Fax: (401) 849-0897 

rdaddario@daddariolaw.com 

 

Hon. Robert Paul Dahlquist 

Judge 

Superior Court of California, San Diego Co. 

P.O. Box 122724 

San Diego, CA  92112 

Work: (760) 940-4587 

Fax: (760) 940-4930 

robert.dahlquist@sdcourt.ca.gov 

 

Hon. Evelyn M. Daly 

Judge 

Farmington Probate Court 

1 Monteith Drive 

Farmington, CT  06032 

Work: (860) 675-2360 

 

Hon. Marc E. D'Antonio 

Probate Court Judge 

Muscogee County Probate Court 

P.O. Box 1340 

Columbus, GA  31902-1340 

Work: (706) 653-4333 

Fax: (706) 653-4315 

mdantonio@columbusga.org 

 

Hon. Patrick Davenport 

Probate Judge 

Houston County Probate Court 

P.O. Drawer 6406 

Dothan, AL  36302 

Work: (334) 677-4792 

Fax: (334) 836-1292 

judgedavenport@houstoncounty.org 

 

Hon. Don Davis 

Judge 

Mobile County Probate Court 

P.O. Box 7 

Mobile, AL  36601 

Work: (251) 574-6110 

Fax: (251) 574-6003 

don.davis@probate.mobilecountyal.gov 

 

Hon. Michael L. Davis 

Judge of Probate 

100 S. Clinton St., Ste. D 

Athens, AL  35611-2665 

Work: (256) 233-6427 

Fax: (256) 233-6474 

lcpro@hiwaay.net 

 

 

 

 



Ms. Penny Davis 

501 Haymarket Lane 

Tuscaloosa, AL  35405 

Work: (205) 394-9739 

pdavis@law.ua.edu 

 

Hon. William P. De Feo 

Judge, Retired 

New Fairfield/Sherman Probate Court 

10 Pinewood Drive 

New Fairfield, CT  06812 

Work: (203) 837-8070 

defeow@wcsu.edu 

 

Hon. Mark J. DeGennaro 

Judge 

West Haven Probate District Court 

355 Main Street 

P.O. Box 127 

West Haven, CT  06516 

Work: (203) 937-3552 

dvddlaw@aol.com 

 

Hon. Nikki T. DeShazo 

Senior Judge (ret.) 

5201 Amesbury, Apt. 508 

Dallas, TX  75206 

NikkiDeS@aol.com 

 

Hon. George Diamond 

Probate Judge 

Randolph County Probate Court 

P.O. Box 249 

Wedowee, AL  36278 

Work: (256) 357-4933 

Fax: (256) 357-9053 

judgediamond2003@yahoo.com 

 

Hon. Myrna Still Dill 

Judge 

Probate Court, Barnwell County 

Barnwell Co. Courthouse, Rm. 108 

Barnwell, SC  29812 

 

Hon. W. McGregor Dixon Jr. 

Judge 

Miami Co. Probate/Juvenile Court 

201 W. Main Street 

Troy, OH  45373-3239 

Work: (937) 440-6050 

Fax: (937) 440-3529 

wdixonjr@co.miami.oh.us 

 

Hon. Andre D. Dorval 

Judge of Probate 

Region 19 Probate Court 

240 Stafford Avenue 

Bristol, CT  06010 

Work: (860) 584-6230 

Fax: (860) 584-3818 

adorval@ctprobate.gov 

 

 

Hon. Michael Dressler 

Surrogate/Judge 

Bergen County Surrogate's Court 

2 Bergen County Plaza, Ste. 5000 

Hackensack, NJ  07601 

Work: (201) 336-6700 

mdressler@co.bergen.nj.us 

 

Hon. Wilfrid G. Dues 

Judge (Retired) 

Preble County Probate Court - Ohio 

122 W. Decatur Street "C" 

Eaton, OH  45320 

Work: (937) 456-4564 

Wdues@dueslaw.com 

 

Mr. Ralph H. Duggins 

Partner 

Cantey Hanger LLP 

600 W. 6th St., Ste. 300 

Fort Worth, TX  76102-6898 

Work: (817) 877-2800 

Fax: (817) 878-2940 

rduggins@canteyhanger.com 

 

Hon. James P. Dunleavy 

Probate Judge 

Aroostook County Probate Court 

P.O. Box 33 

Presque Isle, ME  04769 

Work: (207) 764-4491 

Fax: (207) 764-6982 

info@lawyerspresqueisleme.com 

 

Hon. Kevin Dunn 

Judge 

Medina County Probate/Juvenile Court 

93 Public Square 

Medina, OH  44256 

Work: (330) 722-9395 

Fax: (330) 764-8728 

kdunn@medinaco.org 

 

Hon. Thomas E. Dupont Sr. 

Retired Judge 

P.O. Box 267 

Danielson, CT  06239 

Work: (860) 774-5366 

Fax: (860) 774-2237 

t_dupont_and@sbcglobal.net 

 

Hon. Owen P. Eagan 

Probate Judge 

West Hartford Probate Court 

50 South Main Street 

West Hartford, CT  06107 

Work: (860) 561-7940 

Fax: (860) 561-7591 

oeagan@ctprobate.gov 

 

 

 

 

Hon. Molly D. Edwards 

Associate Judge 

Dorchester County Probate Court 

5200 E. Jim Bilton Blvd. 

St. George, SC  29477 

Work: (843) 693-8670 

Fax: (843) 563-0222 

molly@mollyedwardslaw.com 

 

Hon. Rebecca J. Edwards 

Associate Probate Judge 

Probate Court, Kershaw County 

1121 Broad Street 

K.C. Courthouse, Room 225 

Camden, SC  29020 

Work: (803) 425-1503 

Fax: (803) 425-1526 

rebecca.edwards@kershaw.sc.gov 

 

Hon. Joseph A. Egan Jr. 

Judge, Retired 

Northern Fairfield County Probate District 

113 High Ridge Avenue 

Ridgefield, CT  06877 

Work: (203) 438-6812 

jo.egan@snet.net 

 

Hon. Richard L. Emerson 

7 Great Pasture Road 

Redding, CT  06896 

emerson@danburylaw.com 

 

Hon. Carol R. Emery 

Judge 

Knox County Probate Court 

62 Union Street 

P.O. Box 611 

Rockland, ME  04841-2836 

Work: (207) 594-8911 

cremery@midcoast.com 

 

Mr. J. Thomas Eubank 

910 Louisiana Street 

Houston, TX  77002-4995 

Work: (713) 229-1496 

tom.eubank@bakerbotts.com 

 

Hon. Raymond C. Eubanks Jr. 

Probate Judge (ret.) 

129 White's Mill Way 

Spartanburg, SC  29307-1777 

Work: (864) 582-3483 

raycar@bellsouth.net 

 

Hon. William R. Evans 

Chief Judge 

Baltimore County Orphans' Court 

401 Bosley Avenue 

Room 501 

Towson, MD  21204 

Work: (410) 887-6516 

Fax: (410) 26-5480 

wevans@baltimorecountymd.gov 



Hon. Heidi Famiglietti 

156 Rockwell Ave. 

Plainville, CT  06062 

Fax: (860) 793-9551 

Heidifam@comcast.net 

 

Ms. Kay Farley 

Executive Director, Government Relations 

Office 

National Center for State Courts 

111 2nd Street, NE 

Washington, DC  20002 

Work: (202) 684-2622 

Fax: (202) 544-0978 

kfarley@ncsc.org 

 

Hon. Gregory F. Fater 

Judge 

Probate Court , City of Newport, RI 

55 Memorial Blvd. 43 Broadway 

Newport, RI  02840 

Work: (401) 848-7777 

gf.faterlaw@verizon.net 

 

Hon. Debora A. Faulkner 

Probate Judge 

Greenville County Probate Court 

301 University Ridge, Ste. 1200 

Greenville, SC  29601 

Work: (864) 467-7175 

Fax: (864) 467-7198 

dfaulkner@greenvillecounty.org 

 

Hon. Sheila B. Fell 

Judge 

Orange County Superior Court 

700 Civic Center Drive West 

Santa Ana, CA  92701 

Work: (657) 622-5225 

sfell@occourts.org 

 

Hon. Patrick W. Ferchill 

Judge 

1408 Washington Terrace 

Fort Worth, TX  76107 

Work: (817) 884-1415 

patferchill@gmail.com 

 

Hon. Pam Ferguson 

Judge 

Clayton County Probate Court 

121 South McDonough Street 

Annex Building 3 

Jonesboro, GA  30236 

Work: (678) 614-4531 

Fax: (770) 477-3306 

pam.ferguson@co.clayton.ga.us 

 

 

 

 

 

 

Hon. Juliet G.  Fisher 

Judge 

Baltimore County Orphans' Court 

401 Bosley Avenue, Ste. 501 

Towson, MD  21204 

Work: (410) 887-2096 

Fax: (410) 296-5480 

jfisher@baltimorecountymd.gov 

 

Hon. Frank J. Forgione 

Judge of Probate 

Branford/North Branford Probate Court 

P.O. Box 150 

Branford, CT  06405 

Work: (203) 488-0318 

Fax: (203) 315-4715 

fforgione@ctprobate.gov 

 

Hon. Donald H. Fox 

Judge of Probate 

P.O. Box 370 

Alexander City, AL  35011 

Work: (205) 825-4266 

 

Hon. Gerald M. Fox III 

Probate Judge 

Stamford Probate Court 

888 Washington Blvd. 

Stamford, CT  06903 

Work: (203) 323-2149 

Fax: (203) 964-1830 

gefox@ctprobate.gov 

 

Hon. Arthur M. Frank 

Judge 

Orphans' Court of Baltimore County 

401 Bosley Avenue, Suite 501 

Towson, MD  21204 

Work: (410) 887-6518 

Fax: (410) 296-5400 

afrank@baltimorecountymd.gov 

 

Hon. James A. Fredericka 

Judge 

Trumbull Co. Probate Court 

161 High Street NW, 1st Fl. 

Warren, OH  44481-1006 

Work: (330) 675-2520 

Fax: (330) 675-2524 

jjaf@trumbullprobate.org 

 

Hon. Kenneth E. Fulp Jr. 

Probate Judge 

Beaufort County Probate Court 

P.O. Box 1083 

Beaufort, SC  29901-1083 

Work: (843) 255-5850 

kfulp@bcgov.net 

 

 

 

 

 

Hon. Laura J. Gallagher 

Judge 

Cuyahoga Co. Probate Court 

1 Lakeside Avenue 

Cleveland, OH  44113-1087 

Work: (216) 443-7557 

Fax: (216) 443-6941 

lgallagher@cuyahogacounty.us 

 

Hon. Heather R. Galvin 

Associate Probate Judge 

Beaufort County Probate Court 

174 Sumter Square 

Bluffton, SC  29910 

Work: (843) 255-5850 

hgalvin@bcgov.net 

 

Hon. Paul J. Ganim 

Probate Judge 

Court of Probate, Bridgeport District No. 48 

999 Broad Street, 1st Floor 

Bridgeport, CT  06604 

Work: (203) 576-3945 

Fax: (203) 576-7898 

pganim@ctprobate.gov 

 

Hon. Michelle Gentek-Mayer 

Surrogate 

Camden County Surrogate Court 

600 Market Street 

Camden, NJ  08102 

Work: (856) 225-7282 

Fax: (856) 225-7389 

mgentek@camdencounty.com 

 

Hon. Diane Gerofsky 

Judge 

Mercer County Surrogate's Court 

P.O. Box 8068 

Trenton, NJ  08650 

Work: (609) 989-6331 

Fax: (609) 278-1242 

dgerofsky@mercercounty.org 

 

Hon. Kathleen L. Giesler 

Judge 

Ottawa Co. Probate/Juvenile Court 

315 Madison Street 

Port Clinton, OH  43452-1994 

Work: (419) 734-6830 

Fax: (419) 734-6851 

kgiesler@co.ottawa.oh.us 

 

L. Henry Gissel Jr. Esq. 

Attorney 

Fulbright & Jaworski 

1301 McKinney Street 

Houston, TX  77010 

Work: (713) 651-2222 

hgissel@fulbright.com 

 

 

 



Hon. Kristin Booth Glen 

University Professor of Law and Dean Emerita 

CUNY School of Law 

2 Court Square 

Long Island City, NY  11101 

Work: (718) 340-4147 

kbg@mail.law.cuny.edu 

 

Hon. Arnold H. Gold 

Judge (ret.) 

10842 Alta View Drive 

Studio City, CA  91604-3901 

Work: (323) 654-4307 

Fax: (323) 822-0912 

judgeagold@aol.com 

 

Hon. Barry M. Grant 

5052 Dianna 

Bloomfield Hills, MI  48302 

Work: (248) 851-6088 

Fax: (248) 851-6786 

 

Hon. Clifton E. Graves Jr. 

Probate Judge 

New Haven Probate Court 

200 Orange Street 

New Haven, CT  06510 

Work: (203) 946-4880 

Fax: (206) 946-5962 

cgraves@ctprobate.gov 

 

Hon. Ann Greene 

Associate Judge 

Harris County Probate Court No. 2 

Civil Courthouse, 201 Caroline St., Suite 680 

Houston, TX  77002 

Work: (832) 927-1402 

Fax: (832) 927-1432 

ann.greene@prob.hctx.net 

 

Hon. Mike Greene 

Judge 

Jones County Probate Court 

P.O. Box 1090 

Gray, GA  31032 

Work: (478) 986-6668 

mike.greene@jonescountyga.org 

 

Hon. Timothy J. Grendell 

Judge 

Geauga Co. Probate/Juvenile Court 

231 Main Street, Ste. 200 

Courthouse Annex, 2nd Floor 

Chardon, OH  44024 

Work: (440) 279-1830 

grendell@geaugacourts.org 

 

 

 

 

 

 

 

Hon. Joseph M. Griffin 

Register of Wills 

Montgomery County Probate Court 

50 Maryland Ave., Room 322 

Rockville, MD  20850-2303 

Work: (240) 777-9600 

Fax: (301) 777-9602 

jgriffin@registers.maryland.gov 

 

Hon. Edward David Griffith 

District Court Magistrate, Retired 

Fourth Judicial District Probate Court 

535 Gilcrest Road 

Colorado Springs, CO  80906 

Work: (719) 576-3155 

Fax: (719) 634-1579 

david@edgriffithlaw.com 

 

Hon. Ensley Hagan 

Judge 

Probate Court for Wilson County, Tennessee 

134 South College Street, Room 104 

Lebanon, TN  37087 

Work: (615) 466-5323 

Fax: (615) 466-5324 

ensley.hagan@wilsoncountytn.gov 

 

Hon. Margot S. Hall 

Retired Judge 

5 Nettleton Avenue 

Newtown, CT  06470 

margotshall@earthlink.net 

 

Ms. Cherstin Hamel 

Director, Office of Elder Justice in the Courts 

Supreme Court of Pennsylvania 

601 Commonwealth Ave., Ste.1500 

P.O. Box 61260 

Harrisburg, PA  17106-1260 

Work: (717) 231-3300 

Fax: (717) 231-3314 

cherstin.hamel@pacourts.us 

 

Hon. Robert P. Hamilton 

Judge 

Wilson County General Sessions, Div. II 

105 East High Street 

P.O. Box 1027 

Lebanon, TN  37087 

Work: (615) 444-7146 

Fax: (615) 444-9876 

 

Mr. Terry W. Hammond 

Terry W. Hammond & Associates 

1460 E. Whitestone Blvd., Suite 260 

Cedar Park, TX  78613 

Work: (915) 534-7000 

Fax: (915) 534-7672 

terry@hammondlaw.net 

 

 

 

 

Hon. Helen W. Harper 

Judge 

Probate Court, Laurens County 

P.O. Box 2098 

Dublin, GA  31040-2098 

Work: (478) 272-2566 

Fax: (478) 277-2932 

harperh@dlcga.com 

 

Hon. Sarah S. Harris 

Judge 

Probate Court, Bibb County 

P.O. Box 6518 

Macon, GA  31208-6518 

Work: (478) 621-6494 

Fax: (478) 621-6686 

sharris@co.bibb.ga.us 

 

Hon. Judy Hartsfield 

Judge 

Wayne County Probate Court 

2 Woodward Ave., Rm. 1309 

Detroit, MI  48226 

Work: (313) 224-6279 

 

Hon. Scott W. Hassell 

Probate Judge 

Etowah County Probate Court 

800 Forrest Avenue 

Gadsden, AL  35901 

Work: (256) 312-0042 

shassell@etowahcounty.org 

 

Hon. P. Mark Heath 

Judge 

Marlboro County Probate Court 

P.O. Box 455 

Bennettsville, SC  29512 

Work: (843) 479-5610 

mcprobate@bellsouth.net 

 

Hon. David A. Hejmanowski 

Judge 

Delaware Co. Probate/Juvenile Court 

140 N. Sandusky St. 

Box 8006 

Delaware, OH  43015-8006 

Work: (740) 833-2596 

Fax: (740) 833-2599 

dhejmanowski@co.delaware.oh.us 

 

James A. Herb Esq. 

Attorney 

2200 Corp. Blvd., NW, Ste. 315 

Boca Raton, FL  33431 

Work: (561) 982-9930 

Fax: (561) 982-9934 

jahprobate@aol.com 

 

 

 

 

 



Hon. Guy Herman 

Judge 

Travis County Probate Court #1 

Room 217 

P.O. Box 1748 

Austin, TX  78767 

Work: (512) 854-9258 

Fax:  

guy.herman@traviscountytx.gov 

 

Hon. Lani K. Hill 

Judge 

Seneca Nation of Indians, Allegany Territory 

Court 

90 Ohi:yo' Way 

P.O. Box 231 

Salamanca, NY  14779 

Work: (716) 945-1790 

Fax: (716) 945-8168 

lani.george@sni.org 

 

Mr. Kevin Holder 

Executive Director 

Council of Probate Court Judges of Georgia 

244 Washington St., SW 

Suite 300 

Atlanta, GA  30334 

Work: (404) 463-6296 

kevin.holder@georgiacourts.gov 

 

Hon. Richard E. Hole II 

Presiding Judge 

Darke County Government Center 

Courthouse 

300 Garst Avenue 

Greenville, OH  45331 

Work: (513) 547-7350 

dcpc@mail2.wesnet.com 

 

Hon. Lyman L. Holmes 

Judge 

Washington County Probate Court 

P.O. Box 123 

Machias, ME  04654 

Work: (207) 255-3519 

llholmes1948@yahoo.com 

 

Hon. Marvin Homonoff 

Judge 

Barrington Probate Court 

321 South Main St., Ste. 301 

Providence, RI  02903 

Work: (401) 274-0300 

Fax: (401) 453-0073 

mhomonoff@smsllaw.com 

 

 

 

 

 

 

 

 

Hon. Robert H. Hoover 

Judge 

Licking County Probate/Juvenile Court 

1 North Park Place 

Newark, OH  43055-5553 

Work: (740) 670-5624 

Fax: (740) 670-5881 

jhoover@lcounty.com 

 

Hon. David W. Hopper 

Judge 

Greenwich Probate Court 

P.O. Box 2540 

Greenwich, CT  06836-2540 

Work: (203) 622-7879 

Fax: (203) 622-6451 

probatecourt@greenwichct.org 

 

Hon. Caroline Horlbeck 

Associate Judge 

Greenville County Probate Court 

301 University Ridge, Ste. 5600 

Greenville, SC  29601 

Work: (864) 467-7085 

Fax: (864) 467-7198 

chorlbeck@greenvillecounty.org 

 

Hon. James Horwitz 

Judge 

Harris County Probate Court No. 4 

201 Caroline Street, 7th Floor 

Houston, TX  77002 

Work: (832) 927-1404 

Fax: (832) 927-1499 

james.horwitz@prob.hctx.net 

 

Hon. Debra G. Howes 

Judge 

Glynn County Probate Court 

701 G Street 

Brunswick, GA  31520 

Work: (912) 554-7232 

Fax: (912) 466-8001 

 

Hon. Clifford P. Hoyle 

Probate Judge 

Derby Probate Court 

City Hall, Ansonia 

253 Main Street 

Ansonia, CT  06401 

Work: (203) 734-1277 

Fax: (203) 736-1434 

clhoyle@ctprobate.gov 

 

Hon. John E. Hulett 

Probate Judge 

Lowndes County Probate Court 

P.O. Box 5 

Hayneville, AL  36040 

Work: (334) 548-2843 

Fax: (334) 548-5399 

probate2365@htcnet.net 

 

Ms. Alice Faye Hunter 

Clerk of Court 

Franklin County Superior Court 

102 S. Main Street 

Louisburg, NC  27549 

Work: (919) 496-5104 

Fax: (919) 496-0407 

 

Hon. Jan Hunt 

Probate Judge 

Spalding County Probate Court 

132 E. Solomon Street 

Griffin, GA  30223 

Work: (770) 467-4341 

Fax: (770) 467-4243 

jhunt@spaldingcounty.com 

 

Hon. John A. Hutchison III 

Judge 

2500 East T.C. Jester Blvd., Suite 675 

Houston, TX  77008 

Work: (713) 850-9820 

Fax: (713) 850-9830 

john@johnahutchison.com 

 

Hon. Ann Shannon Jackson 

Judge 

Fayette County Probate Court 

One Center Drive 

Fayetteville, GA  30215 

Work: (770) 716-4225 

annj@fayettecountyga.gov 

 

Hon. Harry B. James III 

Judge 

Augusta-Richmond County Probate Court 

735 James Brown Blvd., Ste. 1000 

Augusta, GA  30901 

Work: (706) 821-2441 

Fax: (706) 821-2442 

hjames@augustaga.gov 

 

Hon. Adrian T. Johns 

Judge 

Baldwin County Probate Court 

Courthouse Square 

P.O. Box 459 

Bay Minette, AL  36507 

Work: (251) 580-2596 

Fax: (251) 239-4317 

egiles@co.baldwin.al.us 

 

Hon. Kenneth E. Johns Jr. 

Judge of Probate 

Oconee County Probate Court 

P.O. Box 471 

Walhalla, SC  29691 

Work: (864) 638-4275 

kjohns@oconeesc.com 

 

 

 

 



Hon. Kristen K. Johnson 

Judge 

Hancock Co. Probate/Juvenile Court 

308 Dorney Plaza 

Findlay, OH  45840-3388 

Work: (419) 424-7079 

kkjohnson@co.hancock.oh.us 

 

Hon. Margot Joly 

Judge 

Franklin County Probate Court 

140 Main Street, Suite 6 

Farmington, ME  04938 

Work: (207) 778-5888 

Fax: (207) 778-5899 

mjoly@franklincountymaine.gov 

 

Hon. Pandora Jones-Glover 

Probate Judge 

Orangeburg County Probate Court 

P.O. Drawer 9000 

Orangeburg, SC  29116-9000 

Work: (803) 533-6280 

Fax: (803) 533-6279 

pljones@orangeburgcounty.org 

 

Hon. Margaret Jones-Johnson 

Judge 

Dallas County Probate Court #3 

1201 Elm St., Ste. 2200 

Dallas, TX  75270 

Work: (214) 653-6166 

Fax: (214) 653-7488 

johnsonet63@sbcglobal.net 

 

Pamela Jones Esq. 

Chief Clerk 

Jefferson County Probate Court 

716 Richard Arrington Jr. Blvd. N.  

Room 140-1 

Birmingham, AL  35203 

Work: (205) 325-5835 

jonespa@jccal.org 

 

Hon. Lynwood D. Jordan Jr. 

Probate Judge 

Forsyth County Probate Court 

100 W. Courthouse Sq., Ste. 008 

Cumming, GA  30040 

Work: (770) 781-2140 

Fax: (770) 886-2839 

ldjordan@forsythco.com 

 

Hon. Bobby M. Junkins 

Judge 

Etowah County Probate Court 

P.O. Box 187 

Gadsden, AL  35902 

Work: (256) 549-5342 

bmjunkins42@yahoo.com 

 

 

 

Hon. Laurence D. Kay 

c/o ADR Services, Inc. 

100 First Street, 27th Floor 

San Francisco, CA  94105 

Work: (415) 772-0900 

Fax: (415) 772-0960 

kay@ADRservices.org 

 

Hon. Oscar J. Kazen 

Judge 

Bexar County Probate Court No. 1 

100 Dolorosa, Suite 117 

San Antonio, TX  78205 

Work: (210) 335-2580 

Fax: (210) 335-2029 

okazen@bexar.org 

 

Hon. Terrance A. Keith 

Judge 

Wayne County Probate Court 

2 Woodward Ave., Rm. 1201 

Detroit, MI  48226 

Work: (313) 224-5668 

 

Hon. Sharon Keller 

Register of Wills 

Frederick County 

100 West Patrick Street 

Frederick, MD  21701 

Work: (301) 600-6565 

Fax: (301) 600-6580 

skeller@registers.maryland.gov 

 

Hon. Catherine H. Kennedy 

Attorney; Retired Judge 

Turner, Padget, Graham & Laney, P.A. 

P.O. Box 1473 

Columbia, SC  29202 

Work: (803) 254-2200 

Fax: (803) 400-1567 

ckennedy@turnerpadget.com 

 

Hon. George L. Kennedy Jr. 

Retired Probate Judge 

Griswold Probate Court 

17 Maple Street 

Jewett City, CT  06351 

Work: (860) 376-0144 

Fax: (860) 376-2567 

kennedylawfirm@hotmail.com 

 

Hon. Randall Kennedy 

Judge 

Circuit Court 

1 Public Square, Suite 608 

Nashville, TN  37201 

Work: (615) 862-5990 

Fax: (615) 862-5994 
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300 Newport Avenue 

Williamsburg, VA  23185 

Work: (757) 259-1534 

srockwell@ncsc.org 

 

Hon. Carolyn Rogers 

Probate Judge 

York County Probate Court 

P.O. Box 219 

York, SC  29745 

Work: (803) 684-8513 

carolyn.rogers@yorkcountygov.com 

 

 

 

 



Hon. Randy T. Rogers 

Judge 

Butler Co. Probate Court 

101 High Street, 2nd Floor 

Hamilton, OH  45011-2727 

Work: (513) 887-3303 

Fax: (513) 887-3629 

rogersr@butlercountyohio.org 

 

Hon. Max L. Rosenberg 

Probate Judge 

Stratford Probate Court 

Birdseye Municipal Complex 

468 Birdseye Street 

Stratford, CT  06615 

Work: (203) 385-4023 

Fax: (203) 375-6253 

 

Mr. Bruce S. Ross 

Mediation Offices of Bruce S. Ross, LLC 

907 Westwood Blvd., No. 135 

Los Angeles, CA  90024 

Work: (213) 896-2527 

bsrpersonal@yahoo.com 

 

Hon. Daniel Rosser 

Probate Judge 

Colbert Co. Probate Court 

P.O. Box 47 

Tuscumbia, AL  35674 

Work: (256) 314-5820 

Fax: (256) 386-8547 

danorosser@aol.com 

 

Hon. Joseph J. Roszkowski 

Judge 

Town of Cumberland Probate Court 

2178 Mendon Rd., Ste. 300 

Cumberland, RI  02864 

Work: (401) 769-3447 

jroskow@gmail.com 

 

Hon. Carolanne Rowe 

Probate Judge 

Plainfield-Killingly Probate District Court 

219 Squaw Rock Road 

Moosup, CT  06354 

Work: (860) 428-7827 

Fax: (860) 564-0126 

crowe@ctprobate.gov 

 

Hon. Tim Russell 

Probate Judge 

Baldwin County Probate Court 

P.O. Box 1365 

Foley, AL  36536 

Work: (251) 580-2596 

Fax: (251) 580-1834 

trussell@baldwincountyal.gov 

 

 

 

 

Hon. Anthony J. Russo 

Judge 

Cuyahoga Co. Probate Court 

1 Lakeside Avenue, Room 252 

Cleveland, OH  44113-1087 

Work: (216) 443-8975 

Fax: (216) 443-5446 

arusso@cuyahogacounty.us 

 

Hon. Robert N. Rusu Jr. 

Judge 

Mahoning Co. Probate Court 

120 Market Street 

Youngstown, OH  44503 

Work: (330) 740-2310 

Fax: (330) 740-2325 

rrusu@mahoningcountyoh.gov 

 

Hon. Melvyn W. Salter 

Judge 

Cherokee County Probate Court 

260 Cedar Bluff Road 

Centre, AL  35960 

Work: (256) 927-3363 

msalter@cherokeecounty-al.gov 

 

Ms. Carla L. Scanlan 

Attorney at Law 

901 Constance Drive 

Houston, TX  77024 

Work: (713) 468-1502 

Fax: (713) 461-5898 

eljueze@aol.com 

 

Hon. Leah Schad 

Judge 

Northeast Probate Court 

P.O. Box 471 

Putnam, CT  06260 

Work: (860) 928-4844 

Fax: (860) 923-1971 

lschad@ctprobate.gov 

 

Mr. Chris Scheels 

Vice President 

Icon Software Corporation 

3453 Lawrenceville 

Suwanee, GA  30024 

Work: (678) 714-8778 

Fax: (678) 714-7808 

 

Hon. Diane Kavadias Schneider 

Judge 

Lake Superior Court 

Civil Division, Room Seven 

2293 N. Main Street, Room A-110 

Crown Point, IN  46307 

Work: (219) 648-6150 

Fax: (219) 648-6155 

DKS922@aol.com 

 

 

 

Ms. Melissa R. Schwartz 

Public Administrator for the City & County of 

Denver 

Steenrod, Schwartz & McMinimee, LLP 

3773 Cherry Creek N. Drive, Suite 775 

Denver, CO  80209-3811 

Work: (303) 534-5100 

Fax: (303) 534-5186 

mschwartz@steenrodlaw.com 

 

Mr. William Schwartz 

Cadwalader, Wickersham & Taft 

One World Financial Center 

New York, NY  10281 

Work: (212) 504-6000 

Fax: (212) 504-6666 

william.schwartz@cwt.com 

 

Mr. Charles T. Scott 

Partner 

Greenfield, Stein & Senior, LLP 

600 Third Avenue 

New York, NY  12545 

Work: (212) 949-6947 

Fax: (212) 818-1264 

cscott@gss-law.com 

 

Hon. William J. Self Esq. 

Senior Probate Judge, Part-time Attorney 

Anderson Walker & Reichert, LLP 

577 Mulberry Street, Suite 1410 

P. O. Box 6497 

Macon, GA  31208-6497 

Work: (478) 743-8651 

Fax: (478) 743-9636 

wjself@awrlaw.com 

 

Mr. Greg Shannon 

NCG, TxCG 

Senior Concepts, Inc. 

3205 Tanglewood Trail 

Fort Worth, TX  76109 

Work: (817) 923-6777 

Fax: (817) 288-0805 

greg@seniorconcepts.com 

 

Hon. Mary W. Sheffield 

Judge 

Missouri Court of Appeals, Southern District 

300 Hammons Parkway, Ste. 300 

Springfield, MO  65806 

Work: (417) 895-6818 

Fax: (417) 895-6599 

mary.sheffield@courts.mo.gov 

 

Hon. Amelia Shields 

Associate Probate Judge 

Newberry County Probate Court 

P.O. Box 442 

Newberry, SC  29108 

Work: (803) 321-2118 

Fax: (803) 321-2119 

ashields@newberrycounty.net 



Hon. James A. Shriver 

Judge 

Clermont Co. Probate/Juvenile Court 

2379 Clermont Center Drive 

Batavia, OH  45103-1958 

Work: (513) 732-7760 

Fax: (513) 732-7695 

wgarrett@clermontcountyohio.gov 

 

Hon. Jerry W. Simoneaux, Jr. 

Judge 

Probate Court 1 

201 Caroline Street 

Suite 600 

Houston, TX  77002 

Work: (832) 927-1401 

Fax: (832) 927-1400 

jerry.simoneaux@prob.hctx.net 

 

Hon. Archie L. Smith III 

Probate Judge 

Superior Court 

510 S. Dillard Street 

Durham, NC  27701 

Work: (919) 808-3050 

Fax: (919) 808-3001 

archie.l.smith@nccourts.org 

 

Hon. Bradley J. Smith 

Judge 

Sandusky Co. Probate/Juvenile Court 

100 N. Park Ave., Ste. 224 

Fremont, OH  43420-5400 

Work: (419) 334-6200 

Fax: (419) 334-6210 

Smith_Brad@co.sandusky.oh.us 

 

Hon. Foye A. Smith 

Probate Judge 

Hartford Probate Court 

250 Constitution Plaza, 3rd Fl. 

Hartford, CT  06103 

Work: (860) 757-9165 

fsmith@ctprobate.gov 

 

Hon. Gertrude B. Smith 

Retired Judge 

186 Jerry Browne Road, Apt. 6309 

Mystic, CT  06340 

Work: (860) 536-3536 

 

Hon. Melanie D. Smith 

Associate Probate Judge 

Probate Court, Edgefield County 

P.O.  Box 45 

Edgefield, SC  29824 

Work: (803) 637-4076 

Fax: (803) 637-7157 

mderrick@edgefieldcounty.sc.gov 

 

 

 

 

Hon. Margaret Sorrell 

Judge 

Clarendon County Probate Court 

411 Sunset Drive 

Manning, SC  29102 

Work: (803) 435-8774 

Fax: (803) 435-8698 

clarendonprobate@clarendoncountygov.org 

 

Hon. George E. Spear II 

P.O. Box 148 

Swanton, VT  05488 

Work: (802) 372-8350 

Fax: (802) 372-3221 

 

Hon. Mark E. Spees 

Judge 

Auglaize Co. Probate/Family Court 

201 Willipie Street, Ste. 119 

Wapakoneta, OH  45895-1996 

Work: (419) 739-6776 

Fax: (419) 738-1061 

mspees@auglaizecounty.org 

 

Hon. Jennifer L. Springer 

Judge 

Knox Co. Probate/Juvenile Court 

111 East High Street 

Mount Vernon, OH  43050 

Work: (740) 393-6798 

Fax: (740) 393-6832 

judgespringer@co.knox.oh.us 

 

Hon. James Stanley 

Magistrate Judge IV & Probate Master 

Alaska Court System 

PO Box 92068 

Anchorage, AK  99509-2068 

Work: (907) 229-1793 

jstanley@courts.state.ak.us 

 

Mr. John Staunton 

Chair of the Elder Law Section 

The Florida Bar 

3000 Gulf to Bay Blvd., Ste. 102 

Clearwater, FL  33759 

Work: (727) 797-4000 

Fax: (727) 791-3000 

jstaunton@earthlink.net 

 

Hon. Douglas Stern 

Probate Judge 

Norwalk-Wilton Probate Court 

125 East Avenue 

Norwalk, CT  06851 

Work: (203) 854-7737 

dstern@ctprobate.gov 

 

 

 

 

 

 

Hon. C. Jean Stewart 

Jean Stewart LLC 

820 S. Monaco Pkwy, #347 

Denver, CO  80224 

Work: (303) 209-9355 

jean@jeanstewart.com 

 

Ms. Betsy B. Stiles 

1127 Main Street, N. 

Southbury, CT  06488 

Work: (203) 264-5470 

 

Hon. Ruth Ann Stiles 

Associate Judge 

Harris County Probate Court No. 1 

201 Caroline Street, Sixth Floor 

Houston, TX  77002 

Work: (832) 927-1407 

Fax: (713) 368-7301 

ruthannstiles@gmail.com 

 

Hon. Kathleen S. Stone 

Judge 

1210 Hunters Park Way 

Houston, TX  77055 

Work: (713) 819-9601 

Fax: (713) 807-1700 

kstone44@comcast.net 

 

Hon. Patsy S. Stone 

Retired Judge 

1610 Hillside Avenue 

Florence, SC  29501-5608 

Work: (843) 662-4779 

 

Hon. Elinore Marsh Stormer 

Judge 

Summit Co. Probate Court 

209 South High Street 

Akron, OH  44308 

Work: (330) 643-2330 

Fax: (330) 643-2393 

estormer@summitohioprobate.com 

 

Hon. Jeffrey A. Strausbaugh 

Judge 

Defiance Co. Probate/Juvenile Courts 

221 Clinton Street 

Defiance, OH  43512-2188 

Work: (419) 782-4181 

Fax: (419) 783-4811 

jstrausbaugh@defiance-county.com 

 

Hon. Beverly Streit-Kefalas 

Judge 

Milford Probate Court 

70 W. River Street 

P.O.  Box 414 

Milford, CT  06460 

Work: (203) 783-3205 

Fax: (203) 783-3364 

judgebeverly@aol.com 

 



Hon. Dee A.  Studebaker 

Associate Probate Judge 

Lancaster County Probate Court 

P.O. Box 1809 

Lancaster, SC  29721 

Work: (803) 283-3379 

deestudebaker@lancastercountysc.net 

 

Mr. Paul A. Sturgul 

Attorney at Law 

312 Silver Street 

Hurley, WI  54534 

Work: (715) 561-4600 

Fax: (715) 561-2761 

 

Hon. Gloria J.  Sturman 

Judge 

8th Judicial District Court 

Dept. 26 

200 Lewis Avenue 

Las Vegas, NV  89155 

Work: (702) 671-3628 

Fax: (702) 366-1399 

sturmang@clarkcountycourts.us 

 

Hon. Kimberly Sullivan 

Judge 

Galveston County Probate Court 

600 59th Street, Ste. 2305 

Galveston, TX  77551 

Work: (409) 766-2251 

kim.sullivan@co.galveston.tx.us 

 

Mr. Mark W. Sullivan 

Court Administrator 

Tarrant County Probate Court #1 

100 W. Weatherford, Rm. 260-A 

Fort Worth, TX  76196-0214 

Work: (817) 884-1048 

Fax: (817) 884-3178 

msullivan@tarrantcounty.com 

 

Hon. Mark Sumner 

Judge 

Probate Court, Abbeville County 

901 West Greenwood Street, Suite 2300 

Abbeville, SC  29620-2470 

Work: (864) 366-5312 

Fax: (864) 366-4023 

msumner@abbevillecountysc.com 

 

Hon. Frank S. Szymanski 

Probate Judge 

3rd Judicial Circuit Court 

Family Division-Juvenile Division 

1025 E. Forest Ave. 

Detroit, MI  48207 

Work: (313) 833-0662 

 

 

 

 

 

Ms. Elaine Tarver 

Chief Clerk 

Probate Court, Bullock Co. 

P.O. Box 71 

Union Springs, AL  36089 

Work: (334) 738-2250 

Fax: (334) 738-2240 

bcpro@ustconline.net 

 

Hon. Susan P. Tate 

Judge 

Athens-Clarke County Probate Court 

325 East Washington Street 

Athens, GA  30601 

Work: (706) 613-3320 

Fax: (706) 613-3322 

 

Hon. James E. Tatum 

Probate Judge 

Probate Court, Bullock Co. 

P.O. Box 71 

Union Springs, AL  36089 

Work: (334) 738-2250 

Fax: (334) 738-2240 

bcpro@ustconline.net 

 

Hon. Kevin H. Taylor 

Judge 

Van Wert County Probate Court 

108 East Main Street 

Van Wert, OH  45891 

Work: (419) 238-0027 

Fax: (419) 238-7315 

judgetaylor@vwprobjuvcourt.com 

 

Hon. James E. Teal 

Judge 

McMullen County Court 

P.O. Box 237 

Tilden, TX  78072 

Judge.Teal@mcmullencounty.org 

 

Hon. Brenda Hull Thompson 

Presiding Judge 

Probate Court of Dallas County 

Renaissance Tower 

1201 Elm St., Ste. 2400-A 

Dallas, TX  75270 

Work: (214) 653-7236 

Fax: (214) 653-6002 

brenda.hull.thompson@dallascounty.org 

 

Hon. Gordon Anthony Thompson 

Judge 

Probate Court, Candler County 

35 SW Broad Street, Suite B 

Metter, GA  30439 

Work: (912) 685-2357 

Fax: (912) 685-5130 

candlerprobate@gmail.com 

 

 

 

Hon. Thomas H. Thompson 

Clerk of Superior Court 

P.O. Box 965 

Hendersonville, NC  28793 

Work: (828) 697-4851 

Fax: (828) 693-4068 

 

Hon. Pinkie T. Toomer 

Chief Judge 

Fulton County Probate Court 

185 Central Ave. SW, Ste. T-2705 

Atlanta, GA  30303 

Work: (404) 613-4690 

Fax: (404) 893-6703 

pinkie.toomer@fultoncountyga.gov 

 

Mr. Christos C. Tountas 

Commissioner 

4601 E. Onyx Avenue 

Phoenix, AZ  85028-4208 

Work: (602) 262-3343 

 

Hon. Claire C. Twerdy 

Retired Probate Judge 

Connecticut Probate Court 

605 Pucker Street 

Coventry, CT  06238 

Work: (860) 377-8518 

judgecct@aol.com 

 

Hon. Matthew P. Vaccarelli 

Probate Judge 

Waterbury Probate Court 

49 Leavenworth St. 

Waterbury, CT  06702 

Work: (203) 755-1127 

Fax: (203) 597-0824 

mvaccarelli@ctprobate.gov 

 

Hon. Terre L. Vandervoort 

Judge 

Fairfield Co. Probate/Juvenile Court 

224 East Main St., Rm. 308 

Lancaster, OH  43130-3858 

Work: (740) 652-7490 

Fax: (740) 687-0942 

tvandervoort@co.fairfield.oh.us 

 

Hon. Veronica Vasquez 

Judge 

Bexar County Probate Court No. 2 

100 Dolorosa 

San Antonio, TX  78205 

Work: (210) 335-2678 

Fax: (210) 335-3998 

judgeveronica.vasquez@bexar.org 

 

 

 

 

 

 

 



Hon. John W. Voorhees 

Judge 

Sagadahoc County Probate Court 

752 High Street 

Bath, ME  04530 

Work: (207) 443-1333 

Fax: (207) 443-2273 

john@voorheeslaw.com 

 

Mr. James R. Wade 

Wade Ash Woods Hill & Farley, P.C. 

4500 Cherry Creek Drive South, Suite 600 

Denver, CO  80246 

Work: (303) 329-2221 

Fax: (303) 320-7501 

bcohen@wadeash.com 

 

Hon. James T. Walther 

Judge 

Lorain County Probate Court 

225 Court Street, 6th Floor 

Elyria, OH  44035 

Work: (440) 329-5443 

Fax: (440) 328-2157 

jwalther@loraincounty.us 

 

Hon. Kathy G. Ward 

Judge 

Horry County Probate Court 

P.O. Box 288 

Conway, SC  29528 

Work: (843) 915-5370 

Fax: (843) 915-6371 

wardk@horrycounty.org 

 

Hon. Ingrid M. Warren 

Judge 

Probate Court No. 2 

1201 Elm St., Ste. 2200-A 

Dallas, TX  75270 

Work: (214) 653-7138 

imw@dallascounty.org 

 

Hon. Karen D. Webster 

Judge 

Shelby County Probate Court 

140 Adams Avenue, # 129 

Memphis, TN  38103 

Work: (901) 545-4045 

Fax: (901) 545-4746 

Karen.webster@shelbycountytn.gov 

 

Hon. Amy West-Willis 

Associate Judge 

Spartanburg County Probate Court 

180 Magnolia Street 

Spartanburg, SC  29306 

Work: (864) 596-2627 

Fax: (864) 596-2011 

awillis@spartanburgcounty.org 

 

 

 

Hon. Blair Williams 

Clerk of Superior Court 

Wake County 

P. O. Box 351 

Raleigh, NC  27602-0351 

Work: (919) 792-4050 

 

Hon. Chris Wilmoth 

Judge 

Dallas County Probate Court No. 2 

509 Main Street, 2nd Floor 

Dallas, TX  75202 

Work: (214) 653-7138 

chris.wilmoth@dallascounty.org 

 

Hon. Ralph E.  Winkler 

Judge 

Hamilton Co. Probate Court 

230 E. Ninth Street, Rm. 10150 

Cincinnati, OH  45202 

Work: (513) 946-3580 

Fax: (513) 946-3581 

judgeralphwinkler@probatect.org 

 

Mr. Warren Wong 

Probate Referee 

Superior Court of California, County of San 

Francisco 

4620 California Street 

San Francisco, CA  94118 

Work: (415) 391-8828 

warrenjwong88@gmail.com 

 

Hon. Mike Wood 

Judge (Retired) 

Harris County Probate Court No. 2 

8714 Hardeman Court 

Houston, TX  77064 

Work: (713) 501-0590 

Fax:  

judge@judgemikewood.com 

 

Hon. Philip A. Wright Jr. 

Judge of Probate 

Wallingford Probate Court 

45 S. Main Street 

Wallingford, CT  06492 

Work: (203) 294-2100 

Fax: (203) 294-2109 

pwright@ctprobate.gov 

 

Hon.  Robin Wright 

Probate Commissioner 

Second Judicial District Court 

75 Court Street, Probate Dept. 

Reno, NV  89501 

robin.wright@washoecourts.us 

 

 

 

 

 

 

Wyatt, Tarrant & Combs, LLP 

500 W. Jefferson St., Ste. 2800 

Louisville, KY  40202 

Work: (502) 589-5235 

Fax: (502) 589-0309 

tberry@wyattfirm.com 

 

Hon. Wallace Wyatt Jr. 

Judge 

St. Clair County Probate Court 

1025 Dogwood Drive 

Pell City, AL  35128-2303 

Work: (205) 338-9449 

Fax: (205) 884-1182 

wwyatt@stclairco.com 

 

Hon. Dianne E. Yamin 

Judge 

Danbury Probate Court 

155 Deer Hill Avenue 

Danbury, CT  06810 

Work: (203) 797-4521 

JudgeDianne@aol.com 

 

Mr. Stuart D. Zimring 

Attorney at Law 

16133 Ventura Blvd., Ste. 1075 

Encino, CA  91436 

Work: (818) 755-4848 

Fax: (818) 755-4853 

zimzim@elderlawla.com 

 

Hon. Mary Pat Zitter 

Judge 

Mercer Co. Probate/Juvenile Court 

101 North Main St., Rm. 307 

Celina, OH  45822-1796 

Work: (419) 586-1249 

Fax: (419) 586-4506 

Judge.Zitter@mercercountyohio.org 

 

 



StateRep.Doc 

NATIONAL COLLEGE OF PROBATE JUDGES 

 

2018-19 State Representatives 

 

ALABAMA 
Hon. Alfonza Menefee 

Judge 

Macon County Probate Court 

101 E. Rose Park Avenue 

Tuskegee, AL 36083 

(334) 724-2611 

almenefee46@gmail.com 

 

ALASKA 
Hon. James Stanley 

Magistrate Judge IV & Probate Master 

Alaska Court System 

PO Box 92068 

Anchorage, AK 99509-2068 

(907) 229-1793 

jstanley@courts.state.ak.us 

 

ARIZONA 
Hon. Christos C. Tountas 

4601 E. Onyx Avenue 

Phoenix, AZ  85028-4208 

(602) 262-3343 

 

ARKANSAS 
No representative 

 

CALIFORNIA 
Hon. Arnold H. Gold 

10842 Alta View Drive 

Studio City, CA  91604-3901 

(323) 654-4307 

judgeagold@aol.com 

 

 

 

 

 

 

COLORADO 
Hon. Elizabeth Leith 

Presiding Judge 

Denver Probate Court 

1437 Bannock St., Rm. 230 

Denver, CO 80236 

(720) 865-8346 

elizabeth.leith@judicial.state.co.us 

 

CONNECTICUT 
Hon. Dianne E. Yamin 

Danbury Probate Court 

City Hall Bldg. 

155 Deer Hill Avenue 

Danbury, CT 06810 

(203) 797-4521 

JudgeDianne@aol.com 

 

Alternates 

Hon. O. James Purnell III 

Probate Judge 

Ellington Probate Court 

P.O. Box 268 

Vernon, CT 06066-0268 

(860) 872-0519 

jpurnell@ctprobate.gov 

 

Hon. Martin Landgrebe 

Judge 

New Milford Probate Court 

10 Main Street 

New Milford, CT 06776 

(860) 355-6029 

mlandg1986@aol.com 

 

DELAWARE 
No representative 
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DISTRICT OF COLUMBIA 

Ms. Anne Meister 

Register of Wills 

Superior Court of the District of 

Columbia 

515 5th Street, NW, Room 311 

Washington, DC 20001 

Tel.: (202) 879-9425 

anne.meister@dcsc.gov 

 

FLORIDA 
No representative 

 

GEORGIA 
Hon. Marc E. D’Antonio 

Muscogee County Probate Court 

P.O. Box 1340 

Columbus, GA  31902-1340 

(706) 653-4333 

FAX (706) 653-4313 

mdantonio@columbusga.org 

 

HAWAII 
No Representative 

 

IDAHO 
No representative 

 

ILLINOIS 
No representative 

 

INDIANA 
No representataive 

 

IOWA 
No representative 

 

KANSAS 
 

KENTUCKY 
No representative 

 

LOUISIANA 
No representative 

 

MAINE 
Hon. William Avantaggio 

Lincoln County Probate Court 

P.O. Box 249 

Wiscasset, ME 04578 

(207) 563-2655 

will@avantaggio.com 

MARYLAND 
Hon. Joseph M. Griffin 

Register of Wills 

Montgomery County Probate Court 

50 Maryland Ave., Room 322 

Rockville, MD 20850-2303 

Work: (240) 777-9600 

jgriffin@registers.maryland.gov 

 

MASSACHUSETTS 
No representative 

 

MICHIGAN 
Honorable Lisa M. Neilson 

Third Judicial Circuit of Michigan - 

Family Division 

2 Woodward Ave., Courtroom 1501 

Detroit, MI 48226-3413 

(313) 224-0256 

lisa.neilson@3rdcc.org 

 

MINNESOTA 
No representative 

 

MISSISSIPPI 
Hon. Roger C. Clapp 

Judge 

P.O. Box 521 

Florence, MS  39073-0521 

(601) 845-2529 

lawmediator@earthlink.net 

 

MISSOURI 
Hon. Mary W. Sheffield 

Chief Judge 

Missouri Court of Appeals 

Hammons Building Suite 300 

300 Hammons Parkway 

Springfield, Missouri  65806 

417-895-6818 

Mary.Sheffield@courts.mo.gov 

 

MONTANA 
No representative 
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NEVADA 
Hon. Gloria Sturman 

8th Judicial District, Dept. 26 

200 Lewis Avenue 

Las Vegas, NV  89155 

(702) 671-3628 

FAX (702) 366-1399 

sturmang@clarkcountycourts.us 

 

NEBRASKA 
No representative 

 

NEW HAMPSHIRE 
No representative 

 

NEW JERSEY 
Hon. Frank G. Bruno 

Somerset County Surrogate Court 

20 Grove Street 

P.O. Box 3000 

Somerville, NJ  08876-1262 

(908) 231-7005 

(732) 469-7452 FAX 

bruno@co.somerset.nj.us 

 

Hon. Diane Gerofsky 

Mercer County Surrogate 

P.O. Box 8068 
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 In which state are funerals the cheapest?

A. Arkansas

B. Mississippi

C. Nevada

D. Arizona
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 In which state is probate the most 

complex?

 A.  California

 B.  Texas

 C.   Arkansas

 D.   Alaska
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 Which state has the longest life expectancy 

at over 81 years?

A. Arkansas

B. Hawaii

C. Nevada

D. Florida
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 What are “digital assets”?

 The importance of planning for these assets.

 The impact of user policies and Federal law.

 Obstacles to planning for these assets.

 Fiduciary access to digital assets – generally.

 The Revised Uniform Fiduciary Access to Digital Assets Act.

 How a probate judge may be asked to deal with digital 

assets under RUFADAA.
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 Electronic record in which an individual has 

a right or interest.

 May be electrical, digital, magnetic, wireless, 

optical, electromagnetic, etc.

 Does not include any underlying asset or 

liability unless it is itself an electronic record.
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 Types of Files:
 e-mail and text messages

 Photos

 Music (mp3)

 Videos

 Documents – word processing, pdf, etc.

 Spreadsheets

 Tax records and returns

 PowerPoint presentations

 e-books (Kindle, Nook, etc.)
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 Location of files:
 Computer

 Smart phone

 Tablet

 e-reader

 Camera

 Memory cards or USB flash drives

 CDs and DVDs

 Online in the cloud
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 Gaining access:

 Password or equivalent to start device.

 Password to access operating system.

 Password to open document.

 Password to access website where material 

stored.
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 Examples:

 Bank accounts

 PayPal

 Cryptocurrency (e.g., Bitcoin)

 Investment and brokerage accounts

 Utility bill payment (water, gas, telephone, cell 

phone, cable, and trash disposal)

 Loan payments (mortgage, car, credit cards, etc.)

 IRS e-filing
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 Examples:

 Client records (attorney, CPA, etc.).

 Patient records (physicians, dentists, etc.).

 Customer information databases (names, 

addresses, credit card numbers, order history, 

pending orders, etc.).

 Inventory.

 eBay accounts.

13



 Domain Names

 Blogs
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 Examples:

 Frequent flyer points.

 Credit card “cash back” or “reward points”

 Business “points,” discounts, or vouchers.

15
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 Gaming “money,” avatars, and virtual property



 1.  Make things easier for your family and 

executor when you die or become disabled.
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 2.  Prevent identify theft.
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 3.  Prevent Financial Losses to Estate
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 4. Avoid Losing the Deceased’s Story
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 5.  Protect Secrets from Being Revealed
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1.  Terms of Service Agreements [TOSA]

 May govern what happens  upon death.

 Did decedent really know or agree?

22
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1.  Terms of Service Agreements [TOSA]



2.  Federal Law

 Stored Communications Act

 Computer Fraud and Abuse Act
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2.   Federal Law -- Interface with User

Agreements

 Agreements ususally prohibit user from 

granting others access to account.

 Thus, revealing user name and password to a 

non-user and allowing that person to access the 

account may be in violation of federal statutes 

prohibiting access without lawful consent.
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 2. Federal Law -- Potential Federal Law

Limitations

 Can provider turn over without

violating Stored Communications

Act?

▪ Daftary case (2012).

▪ Ajemian case (2017).

26
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 3.  Safety

 Computer or papers can be stolen.

 Encryption can be broken.

 Internet storage can be hacked.
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 4.  Hassle -- Information changes rapidly:

 Accounts opened.

 Accounts closed.

 Passwords change.

 Equipment is bought and sold.
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 5.  Uncertain Reliability of Afterlife

Companies and Ability to do What

Promised
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 Complete estate inventory

 Contents of estate

 Value of assets

 Administer estate assets

 Give notices to creditors

 Pay creditors

 Distribute to beneficiaries

30



 1.  Primitive state statutes
▪ Remain only in Louisiana, Oklahoma, and Rhode Island

 2.  Uniform Fiduciary Access to Digital

Assets Act (2014)
▪ Fiduciaries have default access unless person provided 

otherwise in will, power of attorney, trust, etc.

▪ Defeated in 26 states; only enacted in Delaware

 3.  Privacy Expectation Afterlife & Choices Act
▪ No access unless express permission plus court order.

▪ Enacted in Virginia but later repealed
31



 Substantial rewrite approved July 2015.

 Fiduciaries do not have default access to e-

mail contents.

 Instead, access to contents only if the user 

consented to disclosure.

32



 Association of American Retired Persons 

 Center for Democracy and Technology 

 Facebook

 Google

 National Academy of Elder Law Attorneys
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Green =  enacted Blue = introduced      Gray = partial adoption
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 Personal representatives of a decedent’s 

estate

 Executors

 Administrators

 Agents under a power of attorney

 Trustees

 Guardians appointed by a court

35



 Access to contents of electronic      

communications (e.g., e-mail, text      

messages, social media accounts). 

 Priority order for consent to access:

1. On-line tool directions.

2. Directions in will, trust, power of attorney, court 

order appointing guardian.

3. Terms of service (they may prohibit access to 

fiduciaries).

36



 Statute appears to say the court may order 

contents access regardless of consent but 

providers balk.

 Thus, very hard for PR to get access to contents 

if the decedent died intestate or died testate 

with no authorization.
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 Access to catalogue of electronic       

communications and other digital assets       

is allowed even without express     

permission. 

 Catalogue information includes:

▪ Name of sender

▪ E-mail address of sender

▪ Date and time the message was sent

▪ Does not include the subject line
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 Method for deceased user’s PR to gain access

to contents:

 PR sends request to custodian including:

▪ Certified copy of death certificate.

▪ Copy of will showing express consent (unless on-line tool 

used).

▪ Certified copy of document granting authority (letters).
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 Method for deceased user’s PR to gain access       

to contents:

 Custodian may ask for the following before 

disclosing:

▪ Information identifying the account and linking the 

deceased user to the account.

▪ Court order finding that:

▪ Account belonged to decedent.

▪ Disclosure would not violate Stored Communications Act, etc.

▪ Deceased user consented.

▪ Disclosure reasonably necessary for estate administration

40



 Method for deceased user’s PR to gain      

access to catalogue and other digital assets:

 Send request to custodian including:

▪ Certified copy of death certificate.

▪ Certified copy of document granting authority (letters).

41



 Method for deceased user’s PR to gain       

access to catalogue and other digital assets:

 Custodian may ask for the following before 

disclosing:

▪ Information identifying the account and linking the 

deceased user to the account.

▪ Court order finding that:

▪ Account belonged to decedent.

▪ Disclosure reasonably necessary for estate administration

42



 Several custodians have indicated that they will 

always require a court order prior to disclosure.

 Thus, prudent attorneys will request the court to 

make the necessary findings as early in the estate 

administration process as is possible. 
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 Method for Guardians of the Person         

(Conservators) to gain access

 Guardians have no automatic access by virtue of 

being a guardian.

 With a court hearing, the court may grant compete 

access.

 Without a hearing, the court may grant access to 

the catalogue and other assets (but not contents).
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 The procedures for agents and trustees to gain 

access to contents and catalogue do not

normally have a court component.

 However, if the custodian does not comply 

with a proper request, the agent or trustee 

may come to court to seek a court order 

forcing the custodian to permit access.
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 14.  Custodian’s Response to Proper Request

 Must comply within 60 days.

▪ May charge reasonable fee.

▪ May disclose on paper or digitally.

▪ May object claiming request causes undue burden.
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 Custodian’s Response to Proper Request

 If custodian does not comply:

▪ Custodian incurs no penalty.

▪ Fiduciary may obtain court order directing disclosure.

▪ Fiduciary’s estate bears all costs such as attorney fees and 

court costs.

▪ However, custodian may be liable if it does not comply 

with a valid court order.
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Must have the private key or seed phrase.

 If lost, cryptocurrency gone forever.

 No court order can help.
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 Advice

 Protect and transfer private key

▪ Be sure someone knows you own cryptocurrency.

▪ Make back-up copies of the private keys and 

passwords to access digital wallets.

 Keep records of where purchased and price

▪ Cryptocurrency is property, not money, so capital 

gains tax may be owed.
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I.  INTRODUCTION 

For hundreds of years, we have viewed personal 

property as falling into two major categories –

tangible (items you can see or hold) and 

intangible (items that lack physicality). Recently, 

a new subdivision of personal property has 

emerged that many label as “digital assets.” 

There is no real consensus about the property 

category in which digital assets belong. Some 

experts say they are intellectual property, some 

say they are intangible property, and others say 

they can easily be transformed from one form of 

personal property to another with the click of a 

“print” button. See Scott Zucker, Digital Assets: 

Estate Planning for Online Accounts Becoming 

Essential (Part II), The Zucker Law Firm PLLC 

(Dec. 16, 2010). In actuality, some accounts that 

we consider “assets” are simply licenses to use a 

website’s service that generally expire upon 

death. See Steven Maimes, Understand and 

Manage Digital Property, The Trust Advisor 

Blog (Nov. 20, 2009). 

Digital assets may represent a sizeable portion of 

a client’s estate. A survey conducted by McAfee, 

Inc. revealed that the average perceived value of 

digital assets for a person living in the United 

States is $54,722. McAfee Reveals Average 

Internet User Has More Than $37,000 in 

Underprotected ‘Digital Assets’, McAfee.com, 

(Sept. 27, 2011) (the $37,000 figure is the global 

average). 

This article aims to educate estate planning 

professionals on the importance of planning for 

the disposition and administration of digital 

assets so that fiduciaries can locate, access, 

protect, and properly dispose of them. The 

operation of the Revised Uniform Fiduciary 

Access to Digital Assets Act now enacted in at 

least thirty-six states is explained in detail. 

Several planning techniques that may be 

employed are discussed and the appendices 

include sample forms clients may use to organize 

their digital assets and sample language that can 

be used in estate planning documents, court 

orders, and in request letters to digital asset 

custodians. 

II.  TYPES OF DIGITAL ASSETS 

The Revised Uniform Fiduciary Access to Digital 

Assets Act (hereinafter “RUFADAA”) defines 

“digital asset” as “an electronic record in which 

an individual has a right or interest. The term 

does not include an underlying asset or liability 

unless the asset or liability is itself an electronic 

record.” For purposes of this definition, 

“electronic” means “relating to technology 

having electrical, digital, magnetic, wireless, 

optical, electro-magnetic, or similar capabilities,” 

and “record” means “information that is inscribed 

on a tangible medium or that is stored in an 

electronic or other medium and is retrievable in 

perceivable form.” RUFADAA § 2.  

Digital assets can be classified in numerous 

different ways, and the types of property and 

accounts are constantly changing. (A decade ago, 

who could have imagined the ubiquity of 

Facebook? Who can imagine what will replace it 

in the next few decades?) People may accumulate 

different categories of digital assets: personal, 

social media, financial, and business. Although 

there is some overlap, of course, clients may need 

to make different plans for each type of digital 

asset. 

A.  Personal 

The first category includes personal assets stored 

on a computer, tablet, smart phone, or other 

digital device, as well as uploaded onto a web 

site or on a cloud storage account. These can 

include treasured photographs or videos stored on 

an individual’s hard drive or photo sharing site, 

such as tinybeans or Flickr. Other examples 

include emails, texts, documents, music playlists, 

medical records, tax documents, personal blogs, 

digital books, gaming assets, avatars, and 

recordings from home security systems. The list 

of what a client could potentially own or control 

is, almost literally, infinite. 

http://estateplanninginfoblog.com/2010/12/digital-assets-estate-planning-for-online-accounts-becoming-necessary-part-ii/
http://estateplanninginfoblog.com/2010/12/digital-assets-estate-planning-for-online-accounts-becoming-necessary-part-ii/
http://estateplanninginfoblog.com/2010/12/digital-assets-estate-planning-for-online-accounts-becoming-necessary-part-ii/
http://thetrustadvisor.com/tag/digital-estate-planning
http://thetrustadvisor.com/tag/digital-estate-planning
http://www.mcafee.com/us/about/news/2011/q3/20110927-01.aspx
http://www.mcafee.com/us/about/news/2011/q3/20110927-01.aspx
http://www.mcafee.com/us/about/news/2011/q3/20110927-01.aspx
http://www.uniformlaws.org/shared/docs/Fiduciary%20Access%20to%20Digital%20Assets/2015_RUFADAA_Final%20Act_2016mar8.pdf
http://www.uniformlaws.org/shared/docs/Fiduciary%20Access%20to%20Digital%20Assets/2015_RUFADAA_Final%20Act_2016mar8.pdf
http://www.uniformlaws.org/shared/docs/Fiduciary%20Access%20to%20Digital%20Assets/2015_RUFADAA_Final%20Act_2016mar8.pdf
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B.  Social Media 

Social media assets involve interactions with other 

people with accounts through providers such as 

Facebook, LinkedIn, Twitter, YouTube, 

Instagram, Reddit, Tumbler, and Pinterest. These 

sites are used not only for messaging and social 

interaction, but they also can serve as storage for 

documents, photos, videos, and other electronic 

files. 

C.  Financial Accounts 

The most obvious example of financial digital 

assets are virtual currencies, which are becoming 

more prevalent and are addressed in more detail 

in section VIII below.  

Though some bank and investment accounts have 

no connection to brick-and-mortar buildings, 

most retain some connection to a physical space. 

They are, however, increasingly designed to be 

accessed via the Internet with few, if any, paper 

records or monthly statements. For example, an 

individual can maintain an Amazon.com account, 

have an e-Bay account, be registered with 

PayPal, and subscribe to online magazines and 

other media providers. 

Many people make extensive arrangements to 

pay bills online such as income taxes, mortgages, 

car loans, credit cards, water, gas, telephone, cell 

phone, cable, and trash disposal. These 

individuals may not receive traditional paper 

statements via the U.S. mail with regard to these 

accounts. 

D.  Business Accounts 

An individual engaged in any type of commercial 

practice is likely to store some information on 

computers. Businesses collect data such as 

customer orders and preferences, home and 

shipping addresses, credit card data, bank 

account numbers, and even personal information 

such as birthdates and the names of family 

members and friends. Physicians store patient 

information. eBay sellers have an established 

presence and reputation. Lawyers might store 

client files or use a Dropbox.com-type service 

that allows a legal team spread across the United 

States to access litigation documents through 

shared folders. 

E.  Domain Names or Blogs 

A domain name or blog can be valuable, yet access 

and renewal may only be possible through a 

password or e-mail. 

F.  Loyalty Program Benefits 

In today’s highly competitive business 

environment, there are numerous options for 

customers to make the most of their travel and 

spending habits, especially if they are loyal to 

particular providers. Airlines have created 

programs in which frequent flyers accumulate 

“miles” or “points” they may use towards free or 

discounted trips. Some credit card companies 

offer users an opportunity to earn “cash back” on 

their purchases or accumulate “points” which the 

cardholder may then use for discounted 

merchandise, travel, or services. Retail stores 

often allow shoppers to accumulate benefits 

including discounts and credit vouchers. Some 

members of these programs accumulate a 

staggering amount of points or miles and then die 

without having “spent” them. For example, there 

are reports that “members of frequent-flyer 

programs are holding at least 3.5 trillion in 

unused miles.” Managing Your Frequent-Flyer 

Miles (last visited Aug. 6, 2017). See also Becky 

Yerak, Online Accounts After Death: Remember 

Digital Property When Listing Assets, CHICAGO 

TRIB., Aug. 26, 2012. 

The rules of the loyalty program to which the 

client belongs plays the key role in determining 

whether the accrued points may be transferred. 

Many customer loyalty programs do not allow 

transfer of accrued points upon death, but as long 

as the beneficiary knows the online login 

information of the member, it may be possible 

for the remaining benefits to be transferred or 

redeemed. However, some loyalty programs may 

view this redemption method as fraudulent or 

require that certain paperwork be filed before 

authorizing the redemption of remaining benefits. 

http://www.groco.com/readingroom/fin_frequentflyer.aspx
http://www.groco.com/readingroom/fin_frequentflyer.aspx
http://articles.chicagotribune.com/2012-08-26/business/ct-biz-0826-digital-assets--20120826_1_online-accounts-digital-assets-digital-property
http://articles.chicagotribune.com/2012-08-26/business/ct-biz-0826-digital-assets--20120826_1_online-accounts-digital-assets-digital-property
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III.  IMPORTANCE OF 

PLANNING FOR DIGITAL 

ASSETS 

A.  To Make Things Easier on Executors and 

Family Members 

When individuals are prudent about their online 

lives, they have many different usernames and 

passwords for their digital assets. Each digital 

asset may require a different means of access—

simply logging onto someone’s computer 

generally requires a password, perhaps a different 

password for operating system access, and then 

each of the different files on the computer may 

require its own password. Each online account is 

likely to have a username, password, and security 

questions and answers. Some devices and apps 

have biometric verification, such as fingerprint 

scanning, iris recognition, or face recognition. 

This is the only way to secure identities, but this 

devotion to protecting sensitive personal 

information can wreak havoc on families and 

fiduciaries upon incapacity or death.  

Consider the well-publicized “Ellsworth case.” 

After Lance Cpl. Justin Ellsworth was killed in 

2004 while serving with the United States Marine 

Corps in Afghanistan, his parents began a legal 

battle with Yahoo! to gain access to messages 

stored in his e-mail account. Yahoo Will Give 

Family Slain Marine’s E-mail Account, USA 

TODAY (April 21, 2005). Yahoo! initially refused 

the family’s request, but ultimately did not fight a 

probate court order to hand over more than 

10,000 pages of e-mails. Id. However, the family 

remained disappointed when the data CD 

provided by Yahoo! contained only received e-

mails and none their late son had written. Id. Had 

Justin provided guidance to his family members 

regarding his digital assets, his family may have 

been able to avoid the expense and trouble of 

going to court, and they also might have gained 

access to all the emails they desired to have, 

rather than just some. 

In addition, many individuals no longer receive 

paper statements or bills and instead receive 

everything via email or by logging on to a service 

provider’s online account. Without instructions 

from a client, locating, collecting, and monitoring 

these assets will be a very burdensome task for 

the client’s family members and fiduciaries. 

Despite legislation addressing fiduciaries’ ability 

to access and manage digital assets (discussed 

below), the rights of executors, agents, guardians, 

and beneficiaries with regard to digital assets are 

still unclear. The more a client plans in advance 

for digital assets, the better chance his or her 

fiduciaries will have to be able to efficiently 

access and administer such assets. 

B.  To Prevent Identity Theft 

In addition to needing access to online accounts 

for personal reasons and closing probate, family 

members need this information quickly so that a 

deceased’s identity is not stolen. Until authorities 

update their databases regarding a new death, 

criminals can open credit cards, apply for jobs 

under a dead person’s name, and get state 

identification cards. A fraud prevention firm by 

the name of ID Analytics conducted a study in 

2012 and found that approximately 2.5 million 

deceased Americans have their identity stolen 

each year. See Identity Theft and Tax Fraud:  

Hearing Before the H. Comm. on Ways and 

Means, 112th Cong. (2012) (statement of Rep. 

Sam Johnson, Chairman, Subcomm. on Social 

Security). Criminals know that they have a 

window of opportunity when someone passes 

away, so they search through obituaries and other 

death databases to locate new victims. 

C.  To Prevent Financial Losses to the Estate 

1.  Bill Payment and Online Sales 

Electronic bills for utilities, loans, insurance, and 

other expenses need to be discovered quickly and 

paid to prevent cancellations. This concern is 

augmented further if the deceased or 

incapacitated conducted an online business and is 

the only person with access to incoming orders, 

the servers, corporate bank accounts, and 

employee payroll accounts. See Tamara 

Schweitzer, Passing on Your Digital Data, INC., 

Mar. 1, 2010. Bids for items advertised on eBay 

may go unanswered and lost forever. 

http://usatoday30.usatoday.com/tech/news/2005-04-21-marine-e-mail_x.htm?POE=TECISVA
http://usatoday30.usatoday.com/tech/news/2005-04-21-marine-e-mail_x.htm?POE=TECISVA
https://waysandmeans.house.gov/hearing-on-identity-theft-and-tax-fraud/
https://waysandmeans.house.gov/hearing-on-identity-theft-and-tax-fraud/
https://waysandmeans.house.gov/hearing-on-identity-theft-and-tax-fraud/
https://waysandmeans.house.gov/hearing-on-identity-theft-and-tax-fraud/
https://waysandmeans.house.gov/hearing-on-identity-theft-and-tax-fraud/
http://www.inc.com/magazine/20100301/passing-on-your-digital-data.html
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2.  Domain Names 

The decedent may have registered one or more 

domain names that have commercial value. If 

registration of these domain names is not kept 

current, they can easily be lost to someone 

waiting to snag the name upon a lapsed 

registration. 

Here is list of some of the most expensive 

domain names that have been sold in recent 

years: 

1. Carinsurance.com $49.7 million in 

2010 

2. Insurance.com $35.6 million in 2010 

3. VacationRentals.com $35 million in 

2007 

4. PrivateJet.com $30.18 million in 2012 

5. Internet.com $18 million in 2009 

6. 360.com $17 million in 2015 

7. Insure.com $16 million in 2009 

8. Fund.com £9.99 million in 2008 

9. Sex.com $14 million in 2010 

10. Hotels.com $11 million in 2001 

11. Porn.com $9.5 million in 2007 

12. Porno.com $8,888,888 in 2015 

13. Fb.com by Facebook $8.5 million in 

2010 

14. Business.com $7.5 million in 1999 

15. Diamond.com $7.5 million in 2006 

16. Beer.com $7 million in 2004 

17. Z.com 6.8 million in 2014 

18. iCloud.com by Apple Inc. $6 million 

in 2011 

19. Israel.com $5.88 million in 2008 

20. Casino.com $5.5 million in 2003 

List of most expensive domain names, Wikipedia 

(updated May 21, 2018). 

3.  Encrypted Files 

Some digital assets of value may be lost if they 

cannot be decrypted. Consider the case of 

Leonard Bernstein who died in 1990 leaving the 

manuscript for his memoir entitled Blue Ink on 

his computer in a password-protected file. To this 

day as far as these authors can ascertain, no one 

has been able to break the password and access 

what may be a very interesting and valuable 

document. See Helen W. Gunnarsson, Plan for 

Administering Your Digital Estate, 99 ILL. B.J. 

71 (2011). 

4.  Virtual Property 

The decedent may have accumulated valuable 

virtual property for use in on-line games. For 

example, a planet for the Entropia Universe sold 

for $6 million in 2011 and an asteroid space 

resort for the same game sold for $635,000 in 

2010. Andrea Divirgilio, Most Expensive Virtual 

Real Estate Sales, Bornrich.com (Apr. 23, 2011) 

(also discussing other high priced sales of virtual 

property); Oliver Chiang, Meet The Man Who 

Just Made a Half Million From the Sale of 

Virtual Property, Forbes.com (Nov. 13, 2010). 

There are also reports of more “reasonable” 

prices for virtual items such as a virtual sword for 

use in Age of Wulin, a video game, which was 

sold for $16,000. Katy Steinmetz, Your Digital 

Legacy: States Grapple with Protecting Our 

Data After We Die, Time Tech (Nov. 29, 2012).  

If monthly usage or subscription fees apply and 

are not paid, this virtual property could be lost. 

Your client may also have the potential of 

winning large prizes in videogame tournaments. 

In 2017, reports indicate that over $100 million 

in gaming prizes were awarded. Big Bucks for 

Pro Gamers, WIRED, Dec. 2017, at 34. 

D.  To Avoid Losing the Deceased’s Personal 

Story 

Many digital assets are not inherently valuable, 

but are valuable to family members who extract 

meaning from what the deceased leaves behind. 

Historically, people kept special pictures, letters, 

and journals in shoeboxes or albums for future 

heirs. Today, this material is stored on computers 

or online and is often never printed. Personal 

http://en.wikipedia.org/wiki/List_of_most_expensive_domain_names
http://www.bornrich.com/entry/most-expensive-real-estates-from-the-virtual-world/
http://www.bornrich.com/entry/most-expensive-real-estates-from-the-virtual-world/
http://www.forbes.com/sites/oliverchiang/2010/11/13/meet-the-man-who-just-made-a-cool-half-million-from-the-sale-of-virtual-property/
http://www.forbes.com/sites/oliverchiang/2010/11/13/meet-the-man-who-just-made-a-cool-half-million-from-the-sale-of-virtual-property/
http://www.forbes.com/sites/oliverchiang/2010/11/13/meet-the-man-who-just-made-a-cool-half-million-from-the-sale-of-virtual-property/
http://techland.time.com/2012/11/29/digital-legacy-law/
http://techland.time.com/2012/11/29/digital-legacy-law/
http://techland.time.com/2012/11/29/digital-legacy-law/
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blogs and Twitter feeds have replaced physical 

diaries, and e-mails and texts have replaced 

letters. Without alerting family members that 

these assets exist, and without telling them how 

to get access to them, the story of the life of the 

deceased may be lost forever. This is not only a 

tragedy for family members, but also possibly for 

future historians who are losing pieces of history 

in the digital abyss. Rob Walker, Cyberspace 

When You’re Dead, N.Y. TIMES, Jan. 5, 2011. 

For more active online lives, this concern may 

also involve preventing spam from infiltrating a 

loved one’s website or blog site. Comments from 

friends and family are normally welcomed, but it 

is jarring to discover the comment thread 

gradually infiltrated with links for “cheap Ugg 

boots.” Id. “It’s like finding a flier for a dry 

cleaner stuck among flowers on a grave, except 

that it is much harder to remove.” Id. In the 

alternative, family members may decide to delete 

the deceased’s website against the deceased’s 

wishes simply because those wishes were not 

expressed to the family. 

E.  To Prevent Unwanted Secrets from Being 

Discovered 

Sometimes people do not want their loved ones 

discovering private emails, documents, or other 

electronic material. They may contain hurtful 

secrets, non-politically correct jokes and stories, 

or personal rantings. The decedent may have a 

collection of adult recreational material (porn) 

which he or she would not want others to know 

had been accumulated. A professional such as an 

attorney or physician is likely to have files 

containing confidential client information. 

Without designating appropriate people to take 

care of electronically stored materials, the wrong 

person may come across this type of information 

and use it in an inappropriate or embarrassing 

manner. 

F.  To Prepare for an Increasingly 

Information-Drenched Culture 

Although the principal concern today appears to 

be the disposition of social media and e-mail 

contents, the importance of planning for digital 

assets will increase each day. Online information 

will continue to spread out across a growing 

array of flash drives, iPhones, and cloud 

accounts, and it will be more difficult to locate 

and accumulate. As people invest more 

information about their activities, health, and 

collective experiences into digital media, the 

legacies of digital lives grow increasingly 

important. If a foundation for planning for these 

assets isn’t set today, we may re-learn the lesson 

the Rosetta Stone once taught us: “there is no 

present tense that can long survive the fall and 

rise of languages and modes of recordkeeping.” 

Ken Strutin, What Happens to Your Digital Life 

When You Die?, N.Y. L.J., Jan. 27, 2011 (For 

fifteen centuries, the meaning of the hieroglyphs 

on the Rosetta Stone detailing the 

accomplishments of Ptolemy V were lost when 

society neglected to safeguard the path to 

deciphering the writings. A Napoleonic soldier 

eventually discovered the triptych, enabling 

society to recover its writings.). 

IV.  OBSTACLES TO PLANNING 

FOR DIGITAL ASSETS 

Including digital assets in estate plans is a 

relatively new phenomenon, and there are several 

obstacles that make it difficult to plan for them. 

Some of the problem areas include user 

agreements, federal law, safety issues involved 

with passwords, the hassle of updating this 

information, the uncertainty surrounding online 

afterlife management companies, and the fact that 

some online afterlife management companies 

overstate their abilities. 

A.  User Agreements 

1. Terms of Service Agreements (“TOSA”) 

When an individual signs up for a new online 

account or service, the process typically requires 

an agreement to the provider’s terms of service. 

Service providers may have policies on what will 

happen on the death of an account holder but 

individuals rarely read the terms of service 

carefully, if at all. Nonetheless, the user is at least 

theoretically made aware of these policies before 

being able to access any service. Anyone who has 

signed up for an online service has probably clicked 

http://www.nytimes.com/2011/01/09/magazine/09Immortality-t.html?_r=2&
http://www.nytimes.com/2011/01/09/magazine/09Immortality-t.html?_r=2&
http://www.law.com/corporatecounsel/PubArticleCC.jsp?id=1202479380979&What_Happens_to_Your_Digital_Life_When_You_Die&slreturn=20120914132220
http://www.law.com/corporatecounsel/PubArticleCC.jsp?id=1202479380979&What_Happens_to_Your_Digital_Life_When_You_Die&slreturn=20120914132220
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on a box next to an “I agree” statement near the 

bottom of a web page or pop-up window signifying 

consent to the provider’s TOSA. The terms of 

these “clickwrap” agreements are typically upheld 

by the courts. 

For example, at the end of its TOSA, Yahoo! 

explicitly states that an account cannot be 

transferred: “You agree that your Yahoo account is 

non-transferable and any rights to your Yahoo ID or 

contents within your account terminate upon your 

death. Upon receipt of a copy of a death certificate, 

your account may be terminated and all contents 

therein permanently deleted.” Yahoo! Terms of 

Service, Yahoo! (last visited Aug. 6, 2017). 

2. Ownership 

A problem may also arise if the client does not 

actually own the digital asset but merely has a 

license to use that asset while alive. It is unlikely 

a person can transfer to heirs or beneficiaries 

music, movies, and books they have purchased in 

electronic form although they may transfer “old 

school” physical records (vinyl), CDs, DVDs, 

books, etc. without difficulty. It has been 

reported that actor Bruce Willis wants to leave 

his large iTunes music collection to his children 

but that Apple’s user agreement prohibits him 

from doing so. See Brandon Griggs, Can Bruce 

Willis Leave His iTunes Music to His Kids?, 

CNN.com (Sept. 4, 2012) and Claudine Wong, 

Can Bruce Willis Leave His iTunes Collection to 

His Children?: Inheritability of Digital Media in 

the Face of EULAS, 29 SANTA CLARA 

COMPUTER & TECH. L.J. 703 (2013). Apple’s 

Terms and Conditions grant the user a license to 

use their services but expressly prohibit transfers, 

making it clear that services “are licensed, not 

sold, to you,” and that Apple “grants to you a 

nontransferable license.” Apple Media Services 

Terms and Conditions (last visited Aug. 6, 2017). 

B.  Federal Law 

There are two primary federal laws that are 

relevant in the discussion regarding a fiduciary’s 

access to digital assets: (1) the Stored 

Communications Act (“SCA”), a federal privacy 

law, and (2) the Computer Fraud and Abuse Act 

(“CFAA”), a federal criminal law.  

1. Stored Communications Act 

The Stored Communications Act, 18 USC 
§ 2701 et seq. was enacted in 1986 as part of 
the Electronic Communications Privacy Act 
(“ECPA”), 18 USC § 2510 et seq. It regulates 
access to and disclosure of stored electronic 
communications and was an effort by Congress 
to deal with the consequences of online 
communications upon Fourth Amendment 
privacy protections. The SCA provides for 
criminal penalties to be imposed on anyone 
who “intentionally accesses without 
authorization a facility through which an 
electronic communication service is provided” 
or “intentionally exceeds an authorization to 
access that facility” and “thereby obtains, 
alters, or prevents authorized access to a wire 
or electronic communication while it is in 
electronic storage in such system.” 18 USC § 
2701(a).  

In addition, the SCA prohibits an electronic 
communication service provider or a remote 
computing service provider from knowingly 
divulging the contents of a communication that 
is stored by, carried, or maintained on that 
service, unless disclosure is made “with the 
lawful consent of the originator or an addressee 
or intended recipient of such communication, 
or the subscriber in the case of remote 
computing service.” 18 USC § 2702(b)(3).  

a.  In re Facebook, Inc. (“Daftary case”) 

The Federal District Court for the Northern 
District of California applied the SCA in the 
Daftary case where the personal representative 
of a decedent’s estate attempted to compel 
Facebook to turn over contents of the 
decedent’s account under the belief that the 
account held evidence that the decedent did not 
commit suicide and was instead murdered. See 
In re Facebook, Inc., 923 F. Supp. 2d 1204 
(N.D. Cal. 2012). See also James Lamm, 

Facebook Blocks Demand for Contents of 

Deceased User’s Account, Oct. 11, 2012. The 

court noted that under the SCA, lawful consent to 

disclosure may permit a custodian to disclose 

electronic communications, but it does not 

require such disclosure, and therefore Facebook 

https://policies.yahoo.com/us/en/yahoo/terms/utos/index.htm
https://policies.yahoo.com/us/en/yahoo/terms/utos/index.htm
http://www.cnn.com/2012/09/03/tech/web/bruce-willis-itunes/index.html
http://www.cnn.com/2012/09/03/tech/web/bruce-willis-itunes/index.html
http://digitalcommons.law.scu.edu/chtlj/vol29/iss4/5/
http://digitalcommons.law.scu.edu/chtlj/vol29/iss4/5/
http://digitalcommons.law.scu.edu/chtlj/vol29/iss4/5/
https://www.apple.com/legal/internet-services/itunes/us/terms.html
https://www.apple.com/legal/internet-services/itunes/us/terms.html
http://www.digitalpassing.com/wordpress/wp-content/uploads/2012/10/Daftary-Facebook-Order-9-20-2012.pdf
http://www.digitalpassing.com/2012/10/11/facebook-blocks-demand-contents-deceased-users-account/
http://www.digitalpassing.com/2012/10/11/facebook-blocks-demand-contents-deceased-users-account/


CYBER ESTATE PLANNING AND ADMINISTRATION 

7 

could not be compelled to turn over the contents. 

The court specifically declined to decide whether 

the personal representatives could provide 

sufficient “lawful consent” under the SCA, but it 

also noted that Facebook could determine on its 

own that the personal representative had standing 

to consent to disclosure and provide the 

requested materials voluntarily. 

b.  Ajemian v. Yahoo! 

On October 16, 2017, the Supreme Judicial Court 

of Massachusetts became the first court to answer 

the question of whether a personal representative 

of a deceased individual may grant “lawful 

consent” on behalf of the deceased individual for 

purposes of the SCA. See Ajemian v. Yahoo!, Inc. 

In a tremendous win for fiduciaries, the court 

answered the question in the affirmative, firmly 

repudiating the position of service providers that 

the SCA prohibits such disclosure. However, the 

court’s decision echoed the Daftary court’s 

sentiment that even with lawful consent from a 

personal representative, the SCA does not 

require Yahoo! to disclose the decedent’s email 

account content to the personal representatives; it 

merely holds that the SCA permits the disclosure.  

The court remanded one portion of the case to the 

probate court to determine whether the Yahoo! 

TOSA prevents disclosure. It is anticipated that 

the probate court, on remand, will issue an order 

mandating that Yahoo! disclose the contents of 

the account, now that the Supreme Judicial Court 

has confirmed that the personal representatives 

may provide Yahoo! with lawful consent under 

the SCA. 

The United States Supreme Court denied 

Yahoo!’s petition for a writ of certiorari on 

March 26, 2018. 

2. Computer Fraud and Abuse Act 

The Computer Fraud and Abuse Act, 18 U.S.C. 

§ 1030 was also enacted by Congress in 1986. It 

states that anyone who “intentionally accesses a 

computer without authorization or exceeds 

authorized access” has committed a crime. 18 

USC § 1030(a)(2). A basic violation of the 

CFAA is a misdemeanor but can become a felony 

if done for profit or in furtherance of another 

crime or tort.  

The United States Department of Justice asserts 

that the CFAA allows the government to charge 

an individual with a crime for violating the 

CFAA if such individual violates the access rules 

of a service provider’s TOSA. “This position was 

stated by Richard Downing, Deputy Chief of the 

DOJ’s Computer Crime and Intellectual Property 

Section, Criminal Division, in testimony 

presented on November 15, 2011, before the U.S. 

House Committee on Judiciary, Subcommittee on 

Crime, Terrorism, and National Security.”  James 

Lamm, “Planning for Digital Property: ‘The 

Future Ain’t What it Used to Be’ (A Yogi Berra 

Quote),” HECKERLING INSTITUTE ON ESTATE 

PLANNING (2017). However, Mr. Downing also 

made it clear that the DOJ is not interested in 

prosecuting minor violations. 

3. Interface with User Agreements  

Note that both federal statutes described above 

provide an exception—if an individual has lawful 

consent or authorization to access an electronic 

communication (SCA) or a computer (CFAA), 

that individual is not committing a crime. 

However, the issue is that most service providers’ 

TOSAs prohibit users from granting anyone else 

access to their accounts. If the user does not have 

the ability to give lawful consent, then the person 

accessing the account is by default exceeding 

authorized access. Compounding the issue, many 

providers retain the right to change their TOSAs 

at any time and without notice to the user. 

Therefore, a fiduciary’s access to an account may 

be a permitted act one day but become a criminal 

act the next, just because a service provider 

makes a change to its TOSA.  

Neither the SCA nor the CFAA was intended to 

address fiduciaries’ access to digital assets, but it 

is easy to see why the statutes have a significant 

chilling effect on fiduciaries attempting to access 

certain digital assets. These statutes are 

complicated, and their application to emails and 

social networking sites has sparked additional 

confusion. There have been infinite technological 

advances since 1986, yet Congress has not 

https://www.mass.gov/files/documents/2017/10/16/12237.pdf
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updated the statutes to conform to modern 

technology. 

The American College of Trust and Estate 

Counsel (ACTEC) has drafted language that 

would fix both of these statutes for estate 

planning purposes (see Letter from Kathleen R. 

Sherby, ACTEC President 2014-2015, to Jeff 

Flake, Chairman, Sen. Subcomm. on Privacy, 

Tech. and the Law, and Darrell Issa, Chairman, 

H. Subcomm. on Courts, Intellectual Prop. and 

the Internet (January 28, 2015). The revisions are 

simple and include adding a definition to both the 

SCA and the CFAA, and adding one additional 

sentence to the SCA. 

The problem of fiduciary access possibly being 

in violation of the law is also an issue in other 

nations such as the United Kingdom where using 

a deceased’s username and password could result 

in the person who gains access violating the 

Computer Misuse Act of 1990. See Aileen 

Entwistle, Safeguarding Your Online Legacy 

After You’ve Gone, Scotsman.com, March 30, 

2013. 

C.  Safety Concerns 

Clients may be hesitant to place all of their 

usernames, passwords, and other information in 

one place. We have all been warned, “Never 

write down your passwords.” This document 

could fall into the hands of the wrong person, 

leaving your client exposed. With an online 

afterlife management company or an online 

password vault, clients may worry that the 

security system could be breached, leaving them 

completely exposed. See Deborah L. Jacobs, Six 

Ways to Store Securely the Keys to Your Online 

Financial Life, FORBES, Feb. 15, 2011.  

D.  Hassle 

Planning for digital assets is an unwanted burden. 

Digital asset information is constantly changing 

and may be stored on a variety of devices (e.g., 

desktop computers, laptop computers, smart 

phones, cameras, iPads, CDs, DVDs, and 

flashdrives). A client may routinely open new 

email accounts, new social networking or gaming 

accounts, or change passwords. Documents with 

this information must be revised and accounts at 

online afterlife management companies must be 

frequently updated. For clients who wish to keep 

this information in a document, advise them to 

update the document quarterly and save it to a 

USB flash drive or in the cloud, making sure that 

a family member, friend, or attorney knows 

where to locate it. See Tamara Schweitzer, 

Passing on Your Digital Data, INC., Mar. 1, 2010. 

E.  Uncertain Reliability of Online Afterlife 

Management Companies 

Afterlife management companies come and go; 

their life is dependent upon the whims and 

attention spans of their creators and creditors. 

Lack of sustained existence of all of these 

companies make it hard, if not impossible, to 

determine whether this market will remain 

viable. Clients may not want to spend money to 

save digital asset information when they are 

unsure about the reliability of the companies. 

F.  Overstatement of the Abilities of Online 

Afterlife Management Companies 

Some of these companies claim they can 

distribute digital assets to beneficiaries upon your 

client’s death. Clients need to understand that 

these companies cannot do this legally, and that 

they need a will to transfer assets, no matter what 

kind. Using these companies to store information 

to make the probate process easier could be an 

effective technique but they cannot be used to 

avoid probate altogether. David Shulman, an 

estate planner in Florida, stated that he “would 

relish the opportunity to represent the surviving 

spouse of a decedent whose eBay business was 

‘given away’ by Legacy Locker to an online 

friend in Timbuktu.” David Shulman, Estate 

Planning for Your Digital Life, or, Why Legacy 

Locker Is a Big Fat Lawsuit Waiting to Happen, 

SOUTH FLORIDA ESTATE PLANNING LAW (Mar. 

21, 2009). 

V.  BRIEF HISTORY OF 

FIDUCIARY ACCESS TO 

DIGITAL ASSETS 

The rights of executors, administrators, agents, 

trustees, and guardians to access digital assets of 

http://www.actec.org/assets/1/6/ACTEC-Proposed-revisions-to-the-ECPA-and-to-the-CFAA-1-28-2015.pdf
http://www.actec.org/assets/1/6/ACTEC-Proposed-revisions-to-the-ECPA-and-to-the-CFAA-1-28-2015.pdf
http://www.actec.org/assets/1/6/ACTEC-Proposed-revisions-to-the-ECPA-and-to-the-CFAA-1-28-2015.pdf
http://www.actec.org/assets/1/6/ACTEC-Proposed-revisions-to-the-ECPA-and-to-the-CFAA-1-28-2015.pdf
http://www.actec.org/assets/1/6/ACTEC-Proposed-revisions-to-the-ECPA-and-to-the-CFAA-1-28-2015.pdf
http://www.actec.org/assets/1/6/ACTEC-Proposed-revisions-to-the-ECPA-and-to-the-CFAA-1-28-2015.pdf
http://www.scotsman.com/business/personal-finance/aileen-entwistle-safeguarding-your-online-legacy-after-you-ve-gone-1-2867881
http://www.scotsman.com/business/personal-finance/aileen-entwistle-safeguarding-your-online-legacy-after-you-ve-gone-1-2867881
http://www.forbes.com/2011/02/15/best-ways-store-securely-passwords-vault-keys-to-your-online-financial-life.html
http://www.forbes.com/2011/02/15/best-ways-store-securely-passwords-vault-keys-to-your-online-financial-life.html
http://www.forbes.com/2011/02/15/best-ways-store-securely-passwords-vault-keys-to-your-online-financial-life.html
http://www.inc.com/magazine/20100301/passing-on-your-digital-data.html
http://www.sofloridaestateplanning.com/2009/03/articles/digital-assets/estate-planning-for-your-digital-life-or-why-legacy-locker-is-a-big-fat-lawsuit-waiting-to-happen/
http://www.sofloridaestateplanning.com/2009/03/articles/digital-assets/estate-planning-for-your-digital-life-or-why-legacy-locker-is-a-big-fat-lawsuit-waiting-to-happen/
http://www.sofloridaestateplanning.com/2009/03/articles/digital-assets/estate-planning-for-your-digital-life-or-why-legacy-locker-is-a-big-fat-lawsuit-waiting-to-happen/
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the decedent, principal, beneficiary, or ward has 

seen rapid development since California first 

touched on the issue in 2002. This section briefly 

discusses prior legislation to help place the 

current majority law, the Revised Uniform 

Fiduciary Access to Digital Assets Act, into 

perspective. 

A.  Early State Law 

States began to recognize the need to plan for 

digital assets and to provide clarity in this area of 

the law as early as 2002. This legislation took a 

variety of forms, and can be divided into 

different “generations.” 

1.  First Generation 

The first generation statutes only covered e-mail 

accounts. They did not contain provisions 

enabling or permitting access to any other type of 

digital asset.   

California. The first and most primitive first 

generation statute was enacted by California in 

2002, which simply provided, “Unless otherwise 

permitted by law or contract, any provider of 

electronic mail service shall provide each 

customer with notice at least 30 days before 

permanently terminating the customer’s 

electronic mail address.” CAL. BUS. & PROF. 

CODE § 17538.35 (West 2010). In 2016, 

California enacted the decedent’s estates and 

trusts provisions of RUFADAA. 

Connecticut. Connecticut was one of the first 

states to address executors’ rights to digital assets 

in 2005 in S.B. 262, requiring “electronic mail 

providers” to allow executors and administrators 

“access to or copies of the contents of the 

electronic mail account” of the deceased, upon 

showing of the death certificate and a certified 

copy of the certificate of appointment as executor 

or administrator, or by court order. S.B. 262, 

2005 Leg., Reg. Sess. (Conn. 2005) (codified at 

CONN. GEN. STAT. ANN § 45a-334a (West 

2012)). The bill specifically defined “electronic 

mail service providers” as “sending or receiving 

electronic mail” on behalf of end-users. Id. In 

2016, Connecticut enacted RUFADAA. 

Rhode Island. In 2007, Rhode Island passed the 

Access to Decedents’ Electronic Mail Accounts 

Act, requiring “electronic mail service providers” 

to provide executors and administrators “access 

to or copies of the contents of the electronic mail 

account” of the deceased, upon showing of the 

death certificate and certificate of appointment as 

executor or administrator, or by court order. H.B. 

5647, 2007 Leg., Jan. Sess. (R.I. 2007) (codified 

at R.I. GEN. LAWS § 33-27-3 (2012)). 

RUFADAA is pending as of December 29, 2018. 

2.  Second Generation 

Indiana. Perhaps in acknowledgement of 

changing technological times and the need to 

address more than just email accounts, Indiana 

enacted a second generation statute in 2007 

which required custodians of records “stored 

electronically” regarding or for an Indiana-

domiciled decedent, to release such records upon 

request to the personal decedent’s personal 

representative. IND. CODE § 29-1-13-1.1 (2007). 

This statute has been repealed in Indiana, where 

RUFADAA took effect on July 1, 2016. 

3.  Third Generation 

Third generation legislation (enacted in 

Oklahoma, Idaho, Nevada, and Louisiana) 

acknowledged the changes to the digital asset 

landscape and expressly recognized social 

networking and microblogging as digital assets.  

Oklahoma. In 2010, Oklahoma enacted 

legislation with a fairly broad scope, giving 

executors and administrators “the power . . . to 

take control of, conduct, continue, or terminate 

any accounts of a deceased person on any social 

networking website, any microblogging or short 

message service website or any e-mail service 

websites.” H.B. 2800, 52nd Leg., 1st Sess. (Okla. 

2010) (codified at OKLA. STAT. tit. 58, § 269 

(2012)). This law is still in effect in Oklahoma. 

Idaho. On March 26, 2012, Idaho amended its 

Uniform Probate Code to enable personal 

representatives and conservators to “[t]ake 

control of, conduct, continue or terminate any 

accounts of the decedent on any social 

networking website, any microblogging or short 

message service website or any e-mail service 

http://law.justia.com/codes/california/2011/bpc/division-7/17530-17539.6/17538.35/
http://law.justia.com/codes/california/2011/bpc/division-7/17530-17539.6/17538.35/
http://webserver.rilin.state.ri.us/Statutes/TITLE33/33-27/33-27-3.HTM
http://www.in.gov/legislative/ic/code/title29/ar1/ch13.html
http://www.oklegislature.gov/osstatuestitle.html
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website.” S.B. 1044, 61st Leg., Reg. Sess. (Idaho 

2011). Idaho adopted RUFADAA in 2016. 

Nevada. In 2013, Nevada enacted Nev. 2013 

Sess. Laws ch. 325 authorizing a personal 

representative to direct the termination of, but not 

access to, e-mail, social networking, and similar 

accounts. Nevada adopted RUFADAA in 2017.  

Louisiana. In 2014, Louisiana granted succession 

representatives the right to obtain access or 

possession of a decedent’s digital accounts within 

thirty days after receipt of letters. The statute 

attempts to trump contrary provisions of service 

agreements by deeming the succession 

representative to be an authorized user who has 

the decedent’s lawful consent to access and 

possess the accounts. La. Rev. Stat. § 3191. 

B.  First Attempt at a Uniform Act 

As the years passed, state legislation became 

increasingly comprehensive, but the laws also 

became more and more different from one 

another. The conflicting laws were compounding 

the issues as questions arose regarding which 

state’s law should apply. The National 

Conference of Commissioners on Uniform State 

Laws (“NCCUSL” or “ULC”) recognized the 

need for a uniform act to address fiduciary access 

to digital assets and to provide uniformity among 

the states. Many states that were considering 

legislation stopped in their tracks when the 

NCCUSL announced it would be drafting a 

uniform act in 2012. 

In the beginning, the NCCUSL was working with 

representatives of Facebook and industry trade 

associations to develop the model act, but they 

parted ways and each started working on a 

separate model act. The NCCUSL was the first to 

introduce its act, which it approved as the 

Uniform Fiduciary Access to Digital Assets Act 

(UFADAA) on July 29, 2014. The goal of 

UFADAA was to resolve as many of the 

impediments to fiduciary access to digital assets 

to and management of digital assets as possible 

by reinforcing the notion that the fiduciary steps 

into the shoes of the accountholder and should be 

able to do everything with the account that the 

accountholder could have done. 

Delaware was the only state to enact a version of 

UFADAA. 50 Del Code §§ 5001-5007. 

Delaware’s version of the law was based off of a 

draft version of the model act prior to it being 

finalized, but the NCCUSL considered it “close 

enough” and designated it as an enactment of the 

model act. After Delaware’s enactment, twenty-

six other states introduced the act, but it froze in 

all states due to massive opposition from the 

technology industry and privacy advocates. 

Various online service providers, civil liberties 

organizations, and state bar sections voiced their 

concerns about UFADAA to state legislators and 

governors. Their primary concerns were that 

UFADAA resulted in an invasion of privacy, it 

conflicted with the SCA, and it included an 

improper override of their TOSAs. See e.g., Joint 

Letter: Civil Liberty Organizations Respond to 

the Uniform Fiduciary Access to Digital Assets 

Act,” Jan. 12, 2015. 

C.  Privacy Expectation Afterlife and Choices 

Act 

In response to UFADAA, NetChoice, an 

association of Internet companies that includes 

Google and Facebook, released its model act 

entitled the Privacy Expectation Afterlife and 

Choices Act (“PEAC”). PEAC required 

“companies to disclose contents only when a 

court finds that the user is deceased, and that the 

account in question has been clearly linked to the 

deceased. Additionally, the request for disclosure 

must be ‘narrowly tailored to effect the purpose 

of the administration of the estate,’ and the 

executor demonstrates that the information is 

necessary to resolve the fiscal administration of 

the estate. And even then, the amount of 

information is further restricted to the year 

preceding the date of death. This is stringent 

guidance meant to protect the privacy of those 

who communicated with the user while also 

ensuring that their loved ones can access 

important financial statements that may be 

delivered to the account.” Alethea Lange, 

Everybody Dies: What is Your Digital Legacy?, 

Center for Democracy & Technology (Jan. 23, 

2015). 

http://www.leg.state.nv.us/Session/77th2013/Bills/SB/SB131_EN.pdf
http://www.leg.state.nv.us/Session/77th2013/Bills/SB/SB131_EN.pdf
http://www.legis.la.gov/legis/Law.aspx?d=111641
http://delcode.delaware.gov/title12/c050/index.shtml
https://www.aclu.org/other/joint-letter-civil-liberty-organizations-respond-uniform-fiduciary-access-digital-assets-act?redirect=technology-and-liberty/joint-letter-civil-liberty-organizations-respond-uniform-fiduciary-access-dig
https://www.aclu.org/other/joint-letter-civil-liberty-organizations-respond-uniform-fiduciary-access-digital-assets-act?redirect=technology-and-liberty/joint-letter-civil-liberty-organizations-respond-uniform-fiduciary-access-dig
https://www.aclu.org/other/joint-letter-civil-liberty-organizations-respond-uniform-fiduciary-access-digital-assets-act?redirect=technology-and-liberty/joint-letter-civil-liberty-organizations-respond-uniform-fiduciary-access-dig
https://www.aclu.org/other/joint-letter-civil-liberty-organizations-respond-uniform-fiduciary-access-digital-assets-act?redirect=technology-and-liberty/joint-letter-civil-liberty-organizations-respond-uniform-fiduciary-access-dig
https://netchoice.org/library/privacy-expectation-afterlife-choices-act-peac/
https://netchoice.org/library/privacy-expectation-afterlife-choices-act-peac/
https://cdt.org/blog/everybody-dies-what-is-your-digital-legacy/
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A modified version of PEAC was enacted in 

Virginia effective as of July 1, 2015 (Va. Code 

Ann. § 64.2-109 et. seq.). It was introduced in 

California and Oregon, and New York introduced 

a bill that incorporated some provisions from 

PEAC. None of these bills were enacted, and 

PEAC flat lined as well, primarily due to its 

inadequacies (it only addressed personal 

representatives of estates and did not address 

other fiduciaries) and the fact that it was 

unworkable for fiduciaries (e.g., requiring 

personal representatives to get a court order if 

access was needed). Virginia’s version of PEAC 

was later repealed and replaced by RUFADAA. 

See Karin Prangley, War and PEAC in Digital 

Assets, PROB. & PROP., July/Aug. 2015, at 40. 

VI.  REVISED UNIFORM 

FIDUCIARY ACCESS TO 

DIGITAL ASSETS ACT 

In response to the overwhelming failure of  both 

model acts, service providers and the NCCUSL 

entered into negotiations to discuss a 

compromise. The result was the NCCUSL 

approving the Revised Uniform Fiduciary Access 

to Digital Assets Act (RUFADAA) at its July 

2015 Annual Conference. This revision is a 

substantial rewrite with significant changes in 

presumptions and procedures. “Unlike the 

original UFADAA, which granted fiduciaries 

presumptive authority to access digital assets, 

RUFADAA places great emphasis upon whether 

the deceased or incapacitated user expressly 

consented to the disclosure of the content of the 

digital assets, either through what RUFADAA 

refers to as an “online tool” or an express grant of 

authority in the user’s estate planning documents 

or power of attorney. Hence, RUFADAA 

respects the concept of “lawful consent” under 

the SCA, and, unlike UFADAA, does not attempt 

to impute such lawful consent to the fiduciary.” 

Michael D. Walker, The New Uniform Digital 

Assets Law: Estate Planning and Administration 

in the Information Age, REAL PROP., TR. & EST. 

L.J., Spring 2017, at 59.  

See also Jeffrey R. Gottlieb, ULC Rewrites 

“Uniform Fiduciary Access to Digital Assets 

Act,” Plan for the Road Ahead (July 20, 2015). 

As of April 15, 2019, RUFADAA has already 

been enacted in forty-one states and the U.S. 

Virgin Islands: Alabama, Alaska, Arizona, 

Arkansas, Colorado, Connecticut, Florida, 

Georgia, Hawaii, Idaho, Illinois, Indiana, Iowa, 

Kansas, Maine, Maryland, Michigan, Minnesota, 

Mississippi, Missouri, Montana, Nebraska, 

Nevada, New Jersey, New Mexico, New York, 

North Carolina, North Dakota, Ohio, Oregon, 

South Carolina, South Dakota, Tennessee, Texas, 

Utah, Vermont, Virginia, Washington, West 

Virginia, Wisconsin, and Wyoming. In addition, 

RUFADAA is pending in four states 

(Massachusetts, New Hampshire, Pennsylvania, 

and Rhode Island) and the District of Columbia. 

See Uniform Law Commission Enactment Status 

Map and Appendix D. 

California enacted the decedent’s estates and 

trusts provisions of RUFADAA in 2016. 

NCCUSL, however, does not treat this legislation 

as sufficiently complete to be treated as a 

RUFADAA enactment as it did not cover powers 

of attorney, trusts, or conservatorships where the 

principal, settlor, or conservatee is still alive. 

A.  Definitions 

Section 2 of RUFADAA defines the key terms, 

the most important of which include: 

1.  Catalogue of electronic communications. 

 The “catalogue” includes “information that 

identifies each person with which a user has had 

an electronic communication, the time and date 

of the communication, and the electronic address 

of the person.” RUFADAA § 2(4). For emails, 

this would include a list of when emails were 

sent or received and the email addresses 

involved, but it would not include any of the text 

of the email or the subject line. 

2.  Content of an electronic communication. 

The “content” includes “information concerning 

the substance or meaning of the communication 

which: (A) has been sent or received by a user; 

(B) is in electronic storage by a custodian . . .; 

and (C) is not readily accessible to the public.”   

RUFADAA § 2(6). This would include the actual 

substance or text of an electronic message that is 

http://lis.virginia.gov/cgi-bin/legp604.exe?151+ful+SB1450ER+pdf
http://lis.virginia.gov/cgi-bin/legp604.exe?151+ful+SB1450ER+pdf
https://www.americanbar.org/content/dam/aba/publications/real_property_trust_and_estate_law_journal/v52/01/rpte-journal-2017-52-1-article-new-uniform-digital-assets-law-estate-planning-and-administration-in-information-age%20.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/publications/real_property_trust_and_estate_law_journal/v52/01/rpte-journal-2017-52-1-article-new-uniform-digital-assets-law-estate-planning-and-administration-in-information-age%20.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/publications/real_property_trust_and_estate_law_journal/v52/01/rpte-journal-2017-52-1-article-new-uniform-digital-assets-law-estate-planning-and-administration-in-information-age%20.authcheckdam.pdf
http://www.illinoisestateplan.com/ulc-rewrites-uniform-fiduciary-access-to-digital-assets-act/
http://www.illinoisestateplan.com/ulc-rewrites-uniform-fiduciary-access-to-digital-assets-act/
http://www.illinoisestateplan.com/ulc-rewrites-uniform-fiduciary-access-to-digital-assets-act/
https://my.uniformlaws.org/committees/community-home?CommunityKey=f7237fc4-74c2-4728-81c6-b39a91ecdf22
https://my.uniformlaws.org/committees/community-home?CommunityKey=f7237fc4-74c2-4728-81c6-b39a91ecdf22
http://www.uniformlaws.org/shared/docs/Fiduciary%20Access%20to%20Digital%20Assets/2015_RUFADAA_Final%20Act_2016mar8.pdfhttp:/www.uniformlaws.org/shared/docs/Fiduciary%20Access%20to%20Digital%20Assets/2015_RUFADAA_Final%20Act_2016mar8.pdf
http://www.uniformlaws.org/shared/docs/Fiduciary%20Access%20to%20Digital%20Assets/2015_RUFADAA_Final%20Act_2016mar8.pdf
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not accessible to the public. If the electronic 

message was accessible by the public, it would 

not be subject to the federal privacy protections 

under the SCA and would not be defined as 

“content” pursuant to RUFADAA. An example 

of an electronic communication that would not 

fall under this definition is a “tweet” by a Twitter 

user that is accessible to the general public. 

Michael D. Walker, The New Uniform Digital 

Assets Law: Estate Planning and Administration 

in the Information Age, REAL PROP., TR. & EST. 

L.J., Spring 2017, at 60. 

3.  Digital Asset 

 A “digital asset” is defined in RUFADAA as “an 

electronic record in which an individual has a 

right or interest. The term does not include an 

underlying asset or liability unless the asset or 

liability is itself an electronic record.” 

RUFADAA §2(10). “Electronic” means “relating 

to technology having electrical, digital, magnetic, 

wireless, optical, electromagnetic, or similar 

capabilities,” and “record” means “information 

that is inscribed on a tangible medium or that is 

stored in an electronic or other medium and is 

retrievable in perceivable form.” RUFADAA 

§ 2(11) and § 2(22). 

The term “digital asset” is a very broad term 

which encompasses all electronically-stored 

information, including (a) information stored on 

a user’s computer and other digital devices, (b) 

content uploaded onto websites, (c) rights in 

digital property, and (d) records that are either 

the catalogue or the content of an electronic 

communication. RUFADAA § 2 cmt. 

4.  Online Tool 

An “online tool” is “an electronic service 

provided by a custodian that allows the user, in 

an agreement distinct from the terms-of-service 

agreement between the custodian and user, to 

provide directions for disclosure or nondisclosure 

of digital assets to a third person.” RUFADAA 

§ 2(16). This “third person” is referred to as the 

“designated recipient” in RUFADAA to clarify 

that such a named person is not required to be the 

fiduciary and is not to be held to the same legal 

standard of conduct as a fiduciary. See 

RUFADAA § 2 cmt.  

As of April 2019, not many service providers 

offer an online tool. The only two major 

providers with online tools are Facebook and 

Google. 

Google created its Inactive Account Manager in 

April 2013 long before any other service provider 

and long before the promulgation of RUFADAA. 

The Inactive Account Manager allows users to 

control what happens to emails, photos, and other 

documents stored on Google sites such as +1s, 

Blogger, Contacts and Circles, Drive, Gmail, 

Google+ Profiles, Pages and Streams, Picasa 

Web Albums, Google Voice, and YouTube. The 

user sets a period of time after which the user’s 

account is deemed inactive. Once the period of 

time runs, Google will notify the individuals the 

user specified and, if the user so indicated, share 

data with these users. Alternatively, the user can 

request that Google delete all contents of the 

account. See About Inactive Account Manager, 

Google (last visited Aug. 10, 2015).  

Facebook, the world’s most popular online social 

network, recognized a need to allow a deceased 

person’s wall to provide a source of comfort in 2009. 

In its earliest stages, Facebook’s deceased user policy 

allowed for two solutions upon the death of a user:  (1) 

memorialize the account or (2) delete the account. 

How Do I Report a Deceased Person or an 

Account on Facebook That Needs to be 

Memorialized or Deleted?, Facebook Help 

Center?, Memorialization Request (last visited 

Aug. 6, 2017). When Facebook receives proof of 

death, the decedent’s page can be “memorialized,” 

so that only confirmed friends will continue to 

have access. Because the “wall” remains, friends 

can still post on the memorialized page. Once an 

account is memorialized, Facebook keeps it 

secure by preventing anyone from logging into it. 

The second option is the removal of the account 

if requested by verified immediate family 

members.  

The most recent addition to Facebook’s deceased 

user policy is a true online tool to designate a 

“Legacy Contact,” that is, a person designated by 

a user to delete the account or look after the 

user’s account if it is memorialized. To designate 

https://www.americanbar.org/content/dam/aba/publications/real_property_trust_and_estate_law_journal/v52/01/rpte-journal-2017-52-1-article-new-uniform-digital-assets-law-estate-planning-and-administration-in-information-age%20.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/publications/real_property_trust_and_estate_law_journal/v52/01/rpte-journal-2017-52-1-article-new-uniform-digital-assets-law-estate-planning-and-administration-in-information-age%20.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/publications/real_property_trust_and_estate_law_journal/v52/01/rpte-journal-2017-52-1-article-new-uniform-digital-assets-law-estate-planning-and-administration-in-information-age%20.authcheckdam.pdf
https://support.google.com/accounts/answer/3036546?hl=en
http://www.facebook.com/help/?faq=150486848354038
http://www.facebook.com/help/?faq=150486848354038
http://www.facebook.com/help/?faq=150486848354038
http://www.facebook.com/help/contact/?id=305593649477238
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a Legacy Contact, the user must be at least 

eighteen years of age. The Legacy Contact may 

(1) write a pinned post for the profile, (2) respond 

to new friend requests, (3) update the profile 

picture and cover photo, and (4) download a copy 

of what the user has shared on Facebook in the 

past. A Legacy Contact may not (1) log into the 

user’s account, (2) remove or change photos or 

things shared on the timeline, (3) read the user’s 

messages, or (4) remove friends. If a user fails to 

designate a Legacy Contact, the user’s account 

may still be memorialized or deleted as discussed 

above. 

More companies will likely soon provide online 

tool options for users to maintain control over the 

access to and disposition of their users’ accounts. 

B.  Applicability 

Section 3 of RUFADAA addresses access to 

digital assets for four different types of 

fiduciaries: (1) a personal representative of a 

decedent’s estate, (2) an agent appointed 

pursuant to a power of attorney, (3) a conservator 

or guardian, and (4) a trustee of a trust. Once 

enacted by a state, RUFADAA applies to these 

fiduciaries, regardless of whether they were 

appointed before, on, or after the effective date of 

the act. However, RUFADAA “does not apply to 

a digital asset of an employer used by an 

employee in the ordinary course of the 

employer’s business.” For example, a law firm 

with an internal email communication system is 

not subject to the act and would not be required 

to turn over a deceased attorney’s emails to the 

executor of such attorney’s estate. RUFADAA 

§ 3.  

C.  Priority of Instructions 

Section 4 of RUFADAA clarifies the priority 

given to conflicting instructions from a user. First 

priority is given to online tools. If the online tool 

allows the user to modify the instructions 

specified using the online tool at any given time, 

the instructions provided using the online tool 

will take first priority. 

Second priority is given to the user’s instructions 

in the user’s power of attorney, will, trust, or 

other record. 

If the user has not provided instructions through 

an online tool or written record, then the service 

provider’s TOSA will govern the rights of the 

user’s fiduciaries. If the TOSA does not address 

fiduciaries’ rights (as is often the case), then 

RUFADAA’s default rules will be the only 

remaining option for the fiduciary. See Michael 

D. Walker, The New Uniform Digital Assets 

Law: Estate Planning and Administration in the 

Information Age, REAL PROP., TR. & EST. L.J., 

Spring 2017, at 61. 

D.  Disclosure Procedures 

1.  Personal Representatives of Estates 

Section 7 and 8 of RUFADAA address disclosure 

of digital assets to a personal representative of a 

deceased user’s estate, with Section 7 focusing 

on the disclosure of content of electronic 

communications and Section 8 focusing on the 

disclosure of all other digital assets. 

a.  Contents 

If a deceased user consented in the user’s will or 

a court issues a disclosure order, a custodian 

must disclose the content of an electronic 

communication to the personal representative of 

a deceased user’s estate if the representative 

provides: 

• a written request for disclosure,  

• a certified copy of the deceased user’s 

death certificate, 

• a certified copy of letters testamentary or 

letters of appointment proving the 

representative’s authority, and 

• a copy of the documentation (typically, 

the will) in which the user consented to 

the disclosure of the content of electronic 

communications specifically (if not so 

provided pursuant to an online tool). 

In addition, the custodian may request additional 

information such as: 

• information necessary to identify the 

user’s account, 

• evidence linking such account to the 

user, and 

http://www.uniformlaws.org/shared/docs/Fiduciary%20Access%20to%20Digital%20Assets/2015_RUFADAA_Final%20Act_2016mar8.pdf
http://www.uniformlaws.org/shared/docs/Fiduciary%20Access%20to%20Digital%20Assets/2015_RUFADAA_Final%20Act_2016mar8.pdf
https://www.americanbar.org/content/dam/aba/publications/real_property_trust_and_estate_law_journal/v52/01/rpte-journal-2017-52-1-article-new-uniform-digital-assets-law-estate-planning-and-administration-in-information-age%20.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/publications/real_property_trust_and_estate_law_journal/v52/01/rpte-journal-2017-52-1-article-new-uniform-digital-assets-law-estate-planning-and-administration-in-information-age%20.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/publications/real_property_trust_and_estate_law_journal/v52/01/rpte-journal-2017-52-1-article-new-uniform-digital-assets-law-estate-planning-and-administration-in-information-age%20.authcheckdam.pdf


CYBER ESTATE PLANNING AND ADMINISTRATION 

14 

• a finding by the court that the account 

actually belonged to the decedent, the 

disclosure of the contents would not 

violate the SCA and other federal laws, 

the user consented to disclosure, 

disclosure is permitted by RUFADAA, 

and disclosure is reasonably necessary 

for estate administration. RUFADAA 

§ 7. 

A sample letter to the custodian of a decedent’s 

digital asset is include in Appendix C. 

b.  Catalogue and Other Digital Assets 

The requirements for a personal representative to 

gain access to the catalogue and digital assets 

other than the content of electronic 

communications are less stringent. Unless 

prohibited by the user or court order, the personal 

representative is granted access to the catalogue 

and digital assets other than the content by 

default (upon providing the custodian with the 

specified required documentation, which is 

basically the same as is required to access 

contents under 7, except there is no requirement 

that the decedent’s will be produced or that the 

decedent specifically consented to disclosure). 

While § 8 also includes a custodian’s ability to 

request a court order, it does not include a 

reference “to compliance with the SCA because 

such non-content disclosures are not prohibited 

by the SCA.” Michael D. Walker, The New 

Uniform Digital Assets Law: Estate Planning and 

Administration in the Information Age, REAL 

PROP., TR. & EST. L.J., Spring 2017, at 63. 

c.  Practical Problems 

The ability of a custodian to request a court order 

under any circumstance makes access very 

burdensome for personal representatives as well 

as the courts. One of the authors has heard from 

representatives of Google and Facebook that they 

will always require a court order. They want the 

security of a court order before releasing any 

information for fear of liability for improper 

disclosure. 

The case of In the Matter of Serrano, 2017 NY 

Slip Op 27200 (June 14, 2017) is instructive. A 

husband requested authority to access his 

deceased spouse’s Google email, contacts, and 

calendar in order to “be able to inform friends of 

his passing” and “close any unfinished business, 

etc.” Id. New York recently enacted its own 

version of RUFADAA, so Google, presumably 

pursuant to such law, requested a finding by the 

court before making any disclosures to the 

surviving spouse. Id. The court ordered Google 

to disclose the contacts and calendar information 

(finding that such items were not contents of 

electronic communications pursuant to the SCA). 

Id. However, the court stated, “Authority to 

request from Google disclosure of the content of 

the decedent’s email communications—to the 

extent petitioner requests such authority—is 

denied without prejudice to an application by the 

voluntary administrator . . . establishing that 

disclosure of that electronic information is 

reasonably necessary for the administration of the 

estate.” Id. While this is not necessarily an 

unfavorable result for the surviving spouse, it 

does indicate that custodians may exercise their 

rights pursuant to RUFADAA to request court 

orders on a regular basis, which (in this author’s 

opinion) goes against the spirit of RUFADAA. 

Another problem is evident from the Daftary 

case discussed above. Courts are likely to be 

hesitant to make the determination that personal 

representatives, by sole virtue of having been 

appointed as fiduciary, can offer “lawful consent” 

pursuant to the SCA to receive the content of 

electronic communications. 

d.  Advice 

These concerns emphasize the need for a user to 

expressly consent to disclosure in the user’s 

estate planning documents or through an online 

tool. Sample will language is provided in 

Appendix B. 

Because of the likelihood that a custodian will 

require a court order before granting access, 

include the appropriate language in the earliest 

possible pleading in the administration of the 

estate of a deceased user. Sample language is 

provided in Appendix B. 

https://www.americanbar.org/content/dam/aba/publications/real_property_trust_and_estate_law_journal/v52/01/rpte-journal-2017-52-1-article-new-uniform-digital-assets-law-estate-planning-and-administration-in-information-age%20.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/publications/real_property_trust_and_estate_law_journal/v52/01/rpte-journal-2017-52-1-article-new-uniform-digital-assets-law-estate-planning-and-administration-in-information-age%20.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/publications/real_property_trust_and_estate_law_journal/v52/01/rpte-journal-2017-52-1-article-new-uniform-digital-assets-law-estate-planning-and-administration-in-information-age%20.authcheckdam.pdf
http://www.courts.state.ny.us/Reporter/3dseries/2017/2017_27200.htm
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2.  Agents Under Powers of Attorney 

a.  Contents 

The rules for agents under powers of attorney are 

similar to those for personal representatives of 

decedents’ estates. Upon receiving the specified 

required documentation (a request in written or 

electronic form, the original or a copy of the 

power of attorney containing the express consent 

to disclose, and a certification under perjury that 

the power of attorney remains in effect) a 

custodian must disclose to the agent under a 

power of attorney the contents of electronic 

communications of the principal user if the user’s 

power of attorney expressly grants the agent 

authority over such content (unless a court or the 

user direct otherwise). RUFADAA § 9. Sample 

power of attorney language is provided in 

Appendix B. 

b.  Catalogue and Other Digital Assets 

Upon receiving the specified required 

documentation (basically the same as discussed 

above for access to contents), a custodian must 

disclose to the agent under a power of attorney 

(who has been granted specific authority over 

digital assets or general authority to act on behalf 

of the user) the catalogue and digital assets other 

than the content of the principal user unless 

otherwise ordered by the court, provided in the 

power of attorney, or directed by the principal. 

RUFADAA § 10. 

3.  Trustees 

Sections 11, 12, and 13 of RUFADAA address a 

trustees’ ability to access digital assets, and there 

are two separate rules depending upon the 

origination of the digital asset. 

a.  Trustee is Original User 

If the trustee is the original user, meaning that the 

trustee, in his or her capacity as the trustee, 

opened an online account or procured a digital 

asset, the custodian must provide the trustee with 

all content, catalogues, and digital assets of the 

trust. RUFADAA § 11. 

b.  Trustee is Not Original User 

If the trustee is not the original user (for example, 

a settlor has a digital asset and then transfers it to 

a trust, either during life or at death), then 

different rules apply whether the trustee is 

requesting the content or non-content material. 

A custodian (upon receiving the specified 

required documentation, including a certified 

copy of the trust agreement that grants disclosure 

of the content specifically and a certification by 

the trustee under penalty of perjury that the trust 

exists and the trustee is currently serving as the 

trustee) must disclose to a trustee the content of 

electronic communications unless otherwise 

directed by the user, provided for in the trust 

agreement, or ordered by the court. RUFADAA 

§ 12. 

When the trustee is not the original user, a 

custodian (upon receiving the specified required 

documentation) must disclose to a trustee the 

catalogue and all digital assets other than the 

content unless otherwise directed by the user, 

provided for in the trust agreement, or ordered by 

the court. RUFADAA § 13. 

In both cases, the custodian may request 

additional information such as a number, user 

name, address, or other unique subscriber or 

account identifier assigned by the custodian to 

identify the trust’s account or evidence which 

links the account to the trust. 

4.  Guardians (Conservators) 

The last type of fiduciary covered by RUFADAA 

is a guardian (conservator) of a protected person. 

Because a protected person is likely to retain a 

right to privacy in personal communications, 

access to digital assets is not automatically 

granted to a guardian by virtue of the fact that the 

person is appointed as a guardian. RUFADAA 

§ 14 cmt. 

If there is a hearing on the matter, a court may 

grant a guardian complete access to the ward’s 

digital assets, that is, the contents of electronic 

communications, the catalogue of electronic 

communications, and other digital assets in 

which the ward has a right or interest. 

RUFADAA § 14(a). 

http://www.uniformlaws.org/shared/docs/Fiduciary%20Access%20to%20Digital%20Assets/2015_RUFADAA_Final%20Act_2016mar8.pdf
http://www.uniformlaws.org/shared/docs/Fiduciary%20Access%20to%20Digital%20Assets/2015_RUFADAA_Final%20Act_2016mar8.pdf
http://www.uniformlaws.org/shared/docs/Fiduciary%20Access%20to%20Digital%20Assets/2015_RUFADAA_Final%20Act_2016mar8.pdf
http://www.uniformlaws.org/shared/docs/Fiduciary%20Access%20to%20Digital%20Assets/2015_RUFADAA_Final%20Act_2016mar8.pdf
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http://www.uniformlaws.org/shared/docs/Fiduciary%20Access%20to%20Digital%20Assets/2015_RUFADAA_Final%20Act_2016mar8.pdf
http://www.uniformlaws.org/shared/docs/Fiduciary%20Access%20to%20Digital%20Assets/2015_RUFADAA_Final%20Act_2016mar8.pdf
http://www.uniformlaws.org/shared/docs/Fiduciary%20Access%20to%20Digital%20Assets/2015_RUFADAA_Final%20Act_2016mar8.pdf
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Without a hearing, a guardian may obtain access 

to the catalogue and digital assets other than the 

content of electronic communications but a court 

order is still required along with other specified 

required documentation including a certified 

copy of the court order that granted the guardian 

authority over the ward’s digital assets. 

RUFADAA § 14(b). 

In addition, a guardian may also request that an 

account be terminated or suspended for good 

cause upon providing the custodian with a copy 

of the court order giving the guardian general 

authority over the protected person’s property. 

RUFADAA § 14(c). 

E.  Custodian’s Response to Request to 

Disclose Digital Assets 

1.  Timing 

The custodian must comply with a request to 

disclose not later than sixty days after receipt of a 

proper request along with the required 

documentation. RUFADAA § 16(a). 

2.  Notice to User of Request 

The custodian may, but is not required to, notify 

the user, e.g., the principal or ward, that a 

fiduciary made a disclosure request. RUFADAA 

§ 16(c). The custodian may properly deny a 

disclosure request if the custodian is aware of any 

lawful access to the account following the receipt 

of the request. RUFADAA § 16(d). 

3.  Method of Custodian’s Disclosure 

When a custodian discloses digital assets 

pursuant to the terms of RUFADAA, the 

custodian may at its sole discretion:  

• grant the fiduciary full access to the 

user’s account, 

• limit access to the access that is sufficient 

for the fiduciary’s performance of 

designated tasks, 

• provide the fiduciary with a paper or 

digital copy of a digital asset, 

• assess a reasonable administrative charge 

for disclosing digital assets, 

• withhold an asset deleted by a user, 

and/or 

• make the determination that a request 

imposes an undue burden on the 

custodian, and if necessary, petition the 

court for an order. 

RUFADAA § 6.  

The NCCUSL acknowledges that each custodian 

has a different business model, and some may 

prefer one method for disclosure over another. 

RUFADAA § 6(a) cmt. 

An example of the type of situation NCCUSL is 

preemptively addressing by allowing the 

custodian to claim that a request imposes an 

undue burden is where a fiduciary requests 

disclosure of “any email pertaining to financial 

matters,” which would require the custodian to 

sift through all emails and determine which ones 

were relevant or irrelevant. In such event, the 

custodian may decline the fiduciary’s request, 

and either the fiduciary or the custodian may 

request guidance from a court. RUFADAA § 6 

cmt. 

4.  Failure to Disclose 

A custodian incurs no penalty for failing to 

disclose within sixty days of a proper request. 

If the custodian does not disclose, the fiduciary 

may apply to the court for an order directing 

compliance. RUFADAA § 16(a). The order must 

state that compliance is not in violation of 18 

U.S.C. § 2702. RUFADAA § 16(b). The 

decedent’s estate, principal, ward, or trust bears 

all the expenses of seeking and obtaining the 

court order such as attorney fees and court costs. 

5.  Custodian Protection 

A custodian is immune from liability for 

disclosing or failing to disclose if done in good 

faith. RUFADAA § 16(f). However, a custodian 

is likely to be liable if it fails to comply with a 

valid court order. RUFADAA § 16 cmt. 

F.  Duty and Authority 

Section 15 specifies the nature, extent, and 

limitation of the fiduciary’s authority over digital 
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assets. RUFADAA § 15 cmt. Among other 

things, it specifically states that fiduciaries 

managing digital assets are subject to the 

fiduciary duties of care, loyalty, and 

confidentiality. It also specifies that a fiduciary 

acting within the scope of the fiduciary’s duties is 

an authorized user for purposes of applicable 

computer fraud and unauthorized computer 

access laws. RUFADAA § 15. 

VII.  PLANNING SUGGESTIONS 

Legal uncertainty reinforces the importance of 

planning to increase the likelihood that an 

individual’s wishes concerning the disposition of 

digital assets will be actually carried out. Even 

individuals who believe it is important to plan for 

digital assets are not taking steps to plan for 

them. See Becky Yerak, Online Accounts After 

Death: Remember Digital Property When Listing 

Assets, CHICAGO TRIB., Aug. 26, 2012. 

(reporting that a survey by BMO Retirement 

Institute revealed that 57% of respondents who 

believed it was very or somewhat important to 

plan for digital assets had not made such plans). 

Despite the fact that states are addressing the 

issues surrounding fiduciary access to digital 

assets for over a decade, many attorneys opted to 

wait and see what would happen in their states 

before attempting to help their clients plan for 

digital assets. If the desire to help clients is not 

enough to motivate attorneys to begin addressing 

these issues, perhaps the fear of violating the 

rules of professional conduct will. ABA Model 

Rule 1.1 states, “A lawyer shall provide 

competent representation to a client.” The ABA 

added a new comment 8 to Model Rule 1.1 that 

states, “To maintain the requisite knowledge and 

skill, a lawyer should keep abreast of changes in 

the law and its practice, including the benefits 

and risks associated with relevant technology . . . 

.” Attorneys should be aware of the challenges 

digital assets impose on clients and their 

appointed fiduciaries, and these challenges need 

to be discussed with clients as part of competent 

representation. “We all know the old adage that, 

‘ignorance of the law is no excuse.’ The ABA is 

telling us that ‘ignorance of technology is no 

excuse.’” James Lamm, “Planning for Digital 

Property: ‘The Future Ain’t What it Used to Be’ 

(A Yogi Berra Quote),” HECKERLING INSTITUTE 

ON ESTATE PLANNING (2017). 

With almost all states enacting RUFADAA, and 

with RUFADAA’s emphasis on respecting an 

accountholder’s intent as evidenced through 

online tools and planning documents, the best 

advice we can give to clients is to be proactive, 

make their wishes known, and stop dismissing 

digital assets as something inconsequential. 

A.  Take Advantage of Online Tools 

As previously mentioned, most service providers 

do not currently provide an online tool option to 

their users such as Google’s Inactive Account 

Manager and Facebook’s Legacy Contact. 

However, because so many states are enacting 

RUFADAA, combined with the fact that 

RUFADAA allows the service providers to 

maintain control over fiduciary access to and 

management of their users’ accounts by creating 

an online tool option, we will most likely start to 

see more service providers creating online tools. 

Clients should utilize the online tool option 

whenever it is available. In a state that has 

enacted RUFADAA, if the client has the ability 

to change his or her directions pursuant to the 

online tool at any time, the client’s instructions 

using the online tool will trump any other 

document or agreement and will be the 

controlling instructions for that account. 

B.  Back-Up to Tangible Media 

Clients should consider making copies of 

materials stored on Internet sites or “inside” of 

devices on to tangible media of some type such 

as a CD, DVD, portable hard drive, or flash 

drive. The client can store these materials in a 

safe place, such as a safe deposit box, and then 

leave them directly to named beneficiaries in the 

user’s will. Of course, this plan requires constant 

updating and may remove a level of security if 

the files on these media are unencrypted. 

However, for some files such as many years of 

vacation and family photos, this technique may 

be effective. 

http://www.uniformlaws.org/shared/docs/Fiduciary%20Access%20to%20Digital%20Assets/2015_RUFADAA_Final%20Act_2016mar8.pdf
http://articles.chicagotribune.com/2012-08-26/business/ct-biz-0826-digital-assets--20120826_1_online-accounts-digital-assets-digital-property
http://articles.chicagotribune.com/2012-08-26/business/ct-biz-0826-digital-assets--20120826_1_online-accounts-digital-assets-digital-property
http://articles.chicagotribune.com/2012-08-26/business/ct-biz-0826-digital-assets--20120826_1_online-accounts-digital-assets-digital-property
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_1_competence/comment_on_rule_1_1.html
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_1_competence/comment_on_rule_1_1.html
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C.  Prepare Comprehensive Inventory of 

Digital Estate 

1.  Creation 

Each client should prepare a comprehensive audit 

of his or her digital world, including a list of how 

and where digital assets are held, along with 

usernames, passwords, answers to “secret” 

questions, and what he or she would want to 

happen to each account in the event of disability 

or death. Sample forms are included in Appendix 

A. Such an inventory will help fiduciaries locate 

and collect digital assets. Once this inventory is 

created, it is just as important for clients to make 

sure they keep it updated when they change 

passwords, open new accounts, etc. Lawyers can 

motivate clients to create such a digital inventory 

by informing them what happens in the absence 

of planning, the default system of patchwork 

laws and patchy service provider policies, as well 

as the choices for opting out of the default 

systems. 

2.  Storage 

As addressed earlier, there is a safety concern 

involved with this approach to planning. Careful 

storage of the inventory document is essential. 

Giving a family member or friend this 

information while alive and well can backfire on 

your clients. For example, if a client gives his 

daughter his online banking information to pay 

his bills while he is sick, siblings may accuse her 

of misusing the funds. Further, a dishonest family 

member would be able to steal your client’s 

money undetected. 

If you decide that a separate document with 

digital asset information is the best route for your 

client, this document could be kept with your 

client’s will and durable power of attorney in a 

safe place. The document can be delivered to the 

client’s executor upon the client’s death or agent 

upon the client’s incapacity. Clients can take 

extra steps to protect this information, such as by 

encrypting this document and keeping the 

passcode in a separate location as a further 

safeguard. Another option is to create two 

documents; one with part of the needed 

information, such as usernames, and one with the 

rest of the information, such as passwords. The 

documents can be stored in different locations or 

given to different individuals. 

A newer option is to use an online password 

storage service such as 1Password, KeePass, or 

my-iWallet. Your client would then need to pass 

along only one password to a personal 

representative or agent. See Nancy Anderson, 

You Just Locked Out Your Executor and Made 

Your Estate Planning a Monumental Hassle, 

FORBES, Oct. 18, 2012. However, this makes this 

one password extremely powerful as now just 

one “key” unlocks the door to your client’s entire 

digital world. 

Warning: Giving someone else the client’s user 

name and password may be against the TOSA. 

Accordingly, if someone uses your client’s 

access information, it may be deemed a state or 

federal crime because it exceeds the access to 

that information that is stated in the user 

agreement. 

D.  Provide Immediate Access to Digital Assets 

Your client may be willing to provide family 

members and friends immediate access to some 

digital assets while still alive. Your client may 

store family photographs and videos on websites 

such as Flickr, GoogleDocs, DropBox, 

Shutterfly, and DropShot which permit multiple 

individuals to have access. Your client could 

create a family YouTube channel by using a 

password to privately protect the videos. See 

Nancy Anderson, You Just Locked Out Your 

Executor and Made Your Estate Planning a 

Monumental Hassle, FORBES, Oct. 18, 2012. 

E.  Authorize Agent to Access Digital Assets 

If your state has adopted RUFADAA, a broadly 

drafted power of attorney should provide the 

agent with power over the catalogue and digital 

assets other than the content of electronic 

communications, but it will not provide power 

over the content unless the power of attorney 

specifically provides that the agent should have 

access to the content. The power of attorney 

document must specifically reference access to 

the content of electronic communications. 

Sample language is included in Appendix B that 

http://www.forbes.com/sites/financialfinesse/2012/10/18/you-just-locked-out-your-executor-and-made-your-estate-planning-a-monumental-hassle/
http://www.forbes.com/sites/financialfinesse/2012/10/18/you-just-locked-out-your-executor-and-made-your-estate-planning-a-monumental-hassle/
http://www.forbes.com/sites/financialfinesse/2012/10/18/you-just-locked-out-your-executor-and-made-your-estate-planning-a-monumental-hassle/
http://www.forbes.com/sites/financialfinesse/2012/10/18/you-just-locked-out-your-executor-and-made-your-estate-planning-a-monumental-hassle/
http://www.forbes.com/sites/financialfinesse/2012/10/18/you-just-locked-out-your-executor-and-made-your-estate-planning-a-monumental-hassle/
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should give the agent access all digital assets and 

their contents. 

Some statutory power of attorney forms have 

been amended to make it easy for a principal to 

authorize the agent to access digital assets and 

their contents. TEX. EST. CODE § 752.051. 

Also note that if you have a very private client 

who does not want his agent to have access to 

any digital assets, this should be specifically 

stated in his power of attorney. Otherwise, the 

agent might be granted access. 

F.  Address Digital Assets in a Will 

Keep in mind that a will becomes public record 

once admitted to probate, so placing security 

codes and passwords within it is not 

recommended. Further, amending a will each 

time a testator changes a password would be 

cumbersome and expensive. While a will is not 

an appropriate place for passwords and security 

codes, there are several places within a will 

where it might make sense to address digital 

assets. 

1.  Disposition of Digital Assets 

Many of the digital assets that we “buy” and 

think we “own” are not transferable upon death 

or are simply licenses to use the digital asset 

during life. However, some digital assets may be 

transferable, so wishes with regard to disposition 

should be made clear, just in case those wishes 

can be followed. If a transferable digital asset is 

not specifically gifted, it will pass via the 

residuary clause which could cause the asset to 

pass in undivided shares to multiple beneficiaries 

causing considerable difficulty with management 

and division. 

Furthermore, at least one commentator has 

focused “on the troubling implications of 

contracts limiting the right to devise digital 

assets” and “argues that users of digital assets, in 

light of our theories and methodologies used to 

define property, have property interests that 

allow a user to determine how an account should 

be treated upon his or her death.” Natalie M. 

Banta, Property Interests in Digital Assets:  The 

Rise of Digital Feudalism, CARDOZO L. REV., 

2017, at 1102. It is possible that users may one 

day have more control over the disposition of 

their digital assets than they do today.  

It is also important to note that if the ownership 

of the digital asset upon death is governed by the 

TOSA, the asset may actually be of the non-

probate variety. Thus, like a multiple-party bank 

account or life insurance policy, the digital asset 

may pass outside of the probate process. 

2.  Personal Representative Access to Digital 
Assets 

Digital assets should also be addressed in a will 

in the personal representative’s powers section, 

which is where RUFADAA comes into play. If 

your state has enacted RUFADAA, the fiduciary 

should be able to get access to the catalogue and 

digital assets other than the content of electronic 

communications without any special language in 

the will, but the fiduciary will only be able to 

access the content if the will (or other record) 

specifically grants the fiduciary access to such 

content. All wills should now include provisions 

making it clear whether the testator intends for 

the fiduciary to have access to some or all digital 

assets. 

Appendix B includes sample provisions that may 

be used in a will (or adapted for use in a 

revocable trust). Appendix B also includes a 

sample “Authorization and Consent for Release 

of Electronically Stored Information” that should 

qualify as an “other record” under RUFADAA. 

See RUFADAA § 7. 

3.  Other Digital Asset Concerns 

It may be prudent to address digital assets in the 

definitions section of a will. A broad definition of 

digital assets is preferable, such as the 

compilation of RUFADAA definitions provided 

at the beginning of this outline. See RUFADAA 

§ 2(10), (11), and (22). 

There are other things clients can do in their 

wills. For example, you could specifically 

reference within the will that there is a digital 

asset inventory that lists usernames and 

passwords and provides the fiduciary with the 

testator’s desires for each account. This would 
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alert the fiduciary that such a resource is 

available and needs to be located.  

If a client has substantial digital assets or thinks 

that someone with special skills needs to be 

appointed to manage the digital assets, the client 

may consider appointing a separate fiduciary to 

handle just the digital assets or request that the 

personal representative hire a digital asset 

manager to help. 

G.  Place Digital Assets in a Trust 

One of the most innovative solutions for dealing 

with digital assets is to create a revocable trust to 

hold the assets. See Joseph M. Mentrek, Estate 

Planning in a Digital World, 19 Ohio Prob. L.J. 

195 (May/June 2009). A trust may be a more 

desirable place for account information than a 

will because it would not become part of the 

public record and is easier to amend than a will. 

Recall that under RUFADAA, if the user 

originates an account within a trust, the trustee 

should have complete access to the catalogue and 

all digital assets, including the content of 

electronic communications. See RUFADAA 

§ 11. If the account is not originated within a 

trust, and assuming the asset is transferable, the 

user could transfer it into a trust, and then 

RUFADAA §§ 12 and 13 would be applicable to 

the trustee’s management authority. The trust 

agreement could provide the trustee with detailed 

instructions regarding management and 

disposition. See Jessica Bozarth, Copyrights & 

Creditors: What Will Be Left of the King of Pop’s 

Legacy?, 29 CARDOZO ARTS & ENT. L.J. 85, 

104-07 (2011).  

Furthermore, it is possible that by placing the 

assets in a trust, a user might enable licenses to 

survive beyond the death of the user if the trust 

owns these accounts and assets instead of an 

individual, defeating a TOSA that specifies 

otherwise. When a person accumulates more 

digital assets, designating these assets as trust 

assets may be as simple as adding the word 

“trustee” after the owner’s last name. See John 

Conner, Digital Life After Death: The Issue of 

Planning for a Person’s Digital Assets After 

Death, 4 EST. PLAN. & COMM. PROP. L.J. 301 

(2011). 

However, creating a separate revocable trust for 

digital assets may be overkill for many 

individuals and only be practical for those with 

digital assets of substantial value. 

H.  Use Online Afterlife Company 

Entrepreneurs recognizing the need for digital 

estate planning have created companies that offer 

services to assist in planning for digital assets. 

These companies offer a variety of services to 

assist clients in storing information about digital 

assets as well as notes and emails that clients 

wish to send post-mortem. As an estate planning 

attorney, you may find this additional service to 

be valuable and recommend one to your clients. 

A non-exclusive list of the different companies 

and the services they offer is set forth below in 

alphabetical order. The author is not 

recommending any of these companies and no 

endorsement should be implied because of a 

company’s inclusion or exclusion from this list. 

You must use due diligence in investigating and 

selecting a digital afterlife company. For 

example, in the six years the authors have been 

maintaining this list, over one-third of the 

companies have gone out of business or merged 

with another similar firm. 

Name Services Offered 
AfterSteps Provides users with a step-by-step 

guide in planning their estate, 
financial, funeral, and legacy 
plans, which will be transferred to 
the users’ designated beneficiares 
upon passing. 

Dead Man’s 
Switch 

Enables users to write emails and 
designate recipients. Once user 
fails to respond to three emails, 
Dead Man’s Switch releases the 
emails to the recipients. 

DeadSocial Helps users organize online lives, 
download data from social media 
sites, and prepare for death on 
social media sites. 

Estate Map Moves an estate planning 
attorney’s intake and enables 
clients to securely store and pass 
on importante estate information. 

E-Z-Safe Enables users to securely store, 
update, retrieve, and pass their 
growing digital assets. 

http://www.aftersteps.com/
http://www.deadmansswitch.net/
http://www.deadmansswitch.net/
http://www.deadsocial.org/
http://estatemap.com/
http://e-z-safe.com/
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Name Services Offered 

If I Die Enables users to write notes that 
will be sent to pre-designated 
recipients at death. 

My 
Wonderful 
Life 

Enables users to plan their funeral, 
leave letters, instructions, 
information, and photographs for 
pre-designated recipients. 

Parting 
Wishes 

Enables users to draft online estate 
planning documents, design online 
memorials, create web pages about 
their lives, prepare final messages, 
document funeral wishes, and 
designate Keyholders to distribute 
this information. 

Secured Safe 
[formerly 
DataInherit, 
Entrustet,and 
others] 

Provides users with online storage 
for passwords and digital 
documents. 

SlightlyMorbid Enables users to leave behind 
emails, instructions, and personal 
online contacts. 

True Key Auto-saves and enters passwords. 
Is accessible as an app and on a 
computer. 

Vital Lock Posthumously delivers text, videos, 
images, audio recordings, and links 
to pre-designated recipients. 

YouDeparted 
[formerly 
AssetLock] 

Enables users to upload 
documents, final letters, final 
wishes, instructions, important 
locations, and secret information to 
an online safe deposit box. Once 
the user dies, YouDeparted will 
release pre-designated information 
to the pre-designated recipients. 

VIII.  CRYPTOCURRENCY 

Less than a decade ago, if an estate planner asked 

clients whether they owned any cryptocurrency, 

the most likely response would be, “You mean, 

money to buy a crypt?” Now, due to the 

widespread media coverage of Bitcoin, the most 

famous of all cryptocurrencies, most clients will 

have some basic idea about what the estate 

planner is inquiring. 

The use of cryptocurrency is increasing at a rapid 

pace. As of December 31, 2018, there were 

approximately 17.5 million Bitcoins in 

circulation worth over $67 billion. See 

Blockchain, Bitcoins in Circulation. Although 

only a few cryptocurrencies in addition to Bitcoin 

are well-known outside the cryptocurrency 

community (e.g., XRP, Ethereum, EOS, and 

Stellar), over 2,000 different virtual currencies 

are actively traded. See CoinMarketCap, Top 100 

Cryptocurrencies by Market Capitalization. 

These other cryptocurrencies are sometimes 

referred to as altcoins, meaning that they are an 

alternative to Bitcoin. 

A recent survey revealed that 25% of individuals 

between the ages of 24 and 38 who either had 

$50,000 of investable assets or earned $100,000 

or more per year own cryptocurrency. See Megan 

Henney, More Rich Millennials are Investing in 

Cryptocurrencies, Foxbusiness.com (Nov. 1, 

2018). A growing number of mainstream 

businesses already accept Bitcoin such as 

Microsoft, Subway, KFC Canada, many Etsy 

vendors, Whole Foods, Dish Network, and 

Expedia. See Jonas Chokun, Who Accepts 

Bitcoins (listing approximately 100 vendors who 

accept Bitcoins). In addition, some law firms are 

already accepting Bitcoin in payment of legal 

services.  

This section starts by building a basic foundation 

about virtual currencies and how they operate. 

The section then reviews the estate planning and 

administration issues that arise with owning 

cryptocurrency and concludes with 

recommendations for how to address virtual 

currency in your practice. 

A.  The Basics of Cryptocurrency 

Before looking at cryptocurrency in detail, it is 

helpful to place this specialized asset into proper 

context. The overarching category under 

discussion is called digital currency. Digital 

currency refers to all monetary assets in digital 

form whether the money it represents is actually 

a nation’s currency (e.g., dollars, euros, or yen) 

or whether it is privately issued. Virtual currency 

is “digital currency that is only available in 

electronic form and not in physical form.” Jake 

Frankenfield, Virtual Currency, Investoidiacom 

(May 3, 2018). In other words, you cannot hold 

virtual currency in your hand like you can with 

hard currency. Virtual currency is nothing more 

than ones and zeros stored on computer media. 

http://ifidie.org/
https://www.mywonderfullife.com/
https://www.mywonderfullife.com/
https://www.mywonderfullife.com/
http://www.partingwishes.com/
http://www.partingwishes.com/
http://www.securesafe.com/en/
https://www.slightlymorbid.com/
https://www.truekey.com/
http://vitallock.com/
http://youdeparted.com/
https://www.blockchain.com/en/charts/total-bitcoins
https://coinmarketcap.com/
https://coinmarketcap.com/
https://www.foxbusiness.com/personal-finance/more-rich-millennials-are-investing-in-cryptocurrencies-heres-why
https://www.foxbusiness.com/personal-finance/more-rich-millennials-are-investing-in-cryptocurrencies-heres-why
https://99bitcoins.com/
https://99bitcoins.com/
http://www.investoidia.com/terms/v/virtural-currency.asp
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Virtual currency is not connected to a nation’s 

actual currency but is instead “issued, managed 

and controlled by private issuers, developers, or 

the founding organization.” Id. Cryptocurrency is 

virtual currency which uses sophisticated 

cryptography to make certain that transactions 

are secure and authentic. Id. 

The discussion below is admittedly simple and 

omits sophisticated high-level computer 

discussion. Nonetheless, the discussion should 

provide the estate planner with a basic 

understanding of the workings of cryptocurrency. 

A cryptocurrency is “born” through a computer 

process called mining. The “parent” of the virtual 

currency creates complex mathematical equations 

which the parent expects other people (the 

miners) to solve using high-powered computers. 

As a reward for solving these equations, the 

miners receive a virtual coin which they may 

then use to purchase real-world assets assuming 

they can find someone willing to accept it. As 

more coins are mined, it becomes harder (that is, 

more processing power is needed over a longer 

period of time) to mine each subsequent coin 

until a cap is reached either because one was 

provided by the parent or mining is no longer a 

cost-effective way of obtaining a coin. 

These virtual coins rely on blockchain 

technology for security and validity. A 

blockchain is a distributed database often referred 

to as the ledger, that is, a list of transactions and 

their details such as the number of coins added or 

subtracted along with the date and time of the 

transaction, which is held by individuals who 

agree to share the database with all other users of 

the same database (virtual currency). The 

database is then continuously updated and 

synchronized. This results in all users having the 

complete record of the virtual currency instead of 

having only one central computer or entity that 

processes all transactions. Each transaction or 

block is added to the chain along with a 

timestamp and link to the previous block. These 

transactions immediately revise all of the other 

copies of the database. 

The owner of cryptocurrency has a very long and 

complex “password” called a private key to 

access the portion of the blockchain containing 

the owner’s coins. This private key is mandatory 

to access the owner’s virtual currency. To 

transfer virtual currency from one person to 

another person as payment for goods or services 

(or perhaps as a gift), the owner uses the owner’s 

private key to authorize the transaction and then 

sends a message to the recipient containing a 

public key which is mathematically related to the 

location of the owner’s virtual currency so that 

the recipient can receive the transfer. Complex 

software running on many different computers 

then verify the transaction. If the transaction is 

determined to be valid by enough computers, it 

becomes the next block in the chain. “To prevent 

people from generating counterfeit currency, the 

math required to verify a transaction takes so 

much computing power that no one user or group 

could do it.” Alexander George, Did You Miss 

the Cryptocurrency Boat?, POPULAR 

MECHANICS, April 2018, at 16, 17. In fact, one 

writer claims it would take the world’s most 

powerful supercomputer over a trillion years to 

determine the owner’s private key from the 

public key. See Prypto, Bitcoin Public and 

Private Keys—Dummies. 

Most cryptocurrency owners do not need to 

concern themselves with these details. Businesses 

called cryptocurrency exchanges have sprung up 

which handle the complex details making it easy 

for a person to buy, sell, and transfer their virtual 

coins such as Coinbase and Uphold. See Finder, 

Cryptocurrency Exchange Finder (Sept. 13, 

2018), (indicating that over 200 cryptocurrency 

exchanges exist). For example, these exchanges 

hold the private keys and public keys and 

generate the messages necessary to effectuate 

transfers. 

Cryptocurrency resides in “wallets” that can be 

stored in many different ways such as on an 

exchange accessed over the Internet, software on 

a computer, tablet, or cell phone, or on a 

dedicated flash drive. To be able to retrieve 

cryptocurrency and transfer it, you must have the 

private key or the seed phrase, that is, a list of 

random words which allows the person to 

recover the wallet containing the virtual currency. 

A seed phrase would look something like this 

“warlock implode lawyer drink love close cactus 

https://www.dummies.com/software/other-software/bitcoin-public-private-keys/
https://www.dummies.com/software/other-software/bitcoin-public-private-keys/
https://www.finder.com/cryptocurrency/exchanges
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river street double water most.” These words are 

tied to the private key through a complex 

computation process. The seed phrase needs to be 

kept secure at all times. Otherwise, anyone 

finding the phrase could access the currency. See 

Seed Phrase Bitcoin Wiki. If the wallet resides 

on an commercial exchange, the cryptocurrency 

may be accessible by a person who knows the 

user name, password, answers to security 

questions, and the ability to satisfy other 

verification steps. 

B.  Benefits of Cryptocurrency 

1.  Security 

Because of the high-level of encryption, 

cryptocurrency is extremely safe from being used 

by an unauthorized person unless the owner is 

careless in protecting the owner’s private key or 

seed phrase. In addition, because the ledger is 

stored on many computers all over the world, it is 

very safe against hacking and other cyber attacks. 

2.  Privacy 

Cryptocurrency is virtually untraceable and 

sometimes gets a “bad rap” as being used by 

people involved in illegal activities such as drugs, 

gun-running, murder for hire, and prostitution. Of 

course, the same could be said of traditional 

hold-in-your-hand cash which is also normally 

untraceable absent the recording of serial 

numbers, being marked with invisible ink, or 

containing traceable electronic devices. 

Many individuals do not wish for their financial 

transactions to be public for reasons that do not 

involve covering up unseemly activities. Instead, 

they believe that it is no one’s business how 

much they own, what they buy, and what they 

sell. Perhaps they merely want to avoid the 

endless advertisements that appear after making a 

purchase on a traditional website which collects a 

considerable amount of private data. 

3.  Shorter Transfer Delay and Lower Cost 

Transferring hard currencies takes time (often 

many days or up to a week or more), involves 

many intermediary steps (e.g., customer, 

customer’s bank, intermediary banks, business’s 

bank, and business), and incurs transfer fees. On 

the other hand, transfers of cryptocurrencies may 

occur immediately or within a few minutes and, 

unless an exchange is used, without a transfer 

cost. Even if an exchange is involved, the cost is 

often considerably less than traditional banking 

fees. 

C.  Risks of Cryptocurrency 

1.  No Recovery Without Private Key or Seed 
Phrase 

If the owner of cryptocurrency forgets, 

misplaces, or loses the private key and seed 

phrase, there is no way the owner can recover it. 

There is no “forgot password” link that the owner 

can use to recover the private key or seed phrase. 

If the cryptocurrency is stored on an exchange, 

there will be a greater chance of being able to 

regain a lost password because the owner is 

gaining access to the exchange rather than the 

cryptocurrency directly. 

James Howells of Newport, Wales learned this 

lesson the hard way. He chose to store his 7,500 

Bitcoins on a hard drive in 2009 when they were 

nearly worthless. Several years later, he 

discarded the hard drive in the trash which ended 

up in a landfill the size of a football field. He 

searched the landfill to no avail even after 

funding a more extensive search with an 

Indiegogo account. See Stephen Shankland, UK 

Man Tries to Retrieve $7.5 Million in Bitcoins 

from Dump, CNET, Nov. 29, 2013. If he had those 

Bitcoins on of January 3, 2019, they would have 

been worth approximately $28 million. 

2.  Value Fluctuation 

Cryptocurrency is not backed by any government 

and thus its value is subject to tremendous 

fluctuation. Even the most popular virtual 

currency, Bitcoin, has seen huge value shifts. For 

example, in 2010, one Bitcoin was worth $.01 

and had increased to $1,000 by January 1, 2017. 

At the end of 2017, one Bitcoin was worth almost 

$20,000. On January 1, 2019, the value of one 

Bitcoin was approximately $3,800 with value 

changing by several dollars every second. 

https://en.bitcoin.it/wiki/Seed_phrase
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3.  No Regulation 

Cryptocurrencies are not subject to any central 

authority, such as a government or governmental 

entity, which can provide a type of security or 

insurance from the value fluctuations discussed 

above, cheaters, scammers, and other evil 

conduct. If something “happens” to 

cryptocurrency, the owner is out-of-luck without 

any recourse. For example, “[in] February 2014, 

the then-largest bitcoin exchange, Mt. Gox, went 

bankrupt after hackers stole some 850,000 

bitcoins that at the time were worth roughly $450 

million.” Rebecca Patterson, The Hype and Hope 

of Bitcoin and Blockchain, Bessemer Trusts, 

Second Quarter 2018, at 1, 3. 

D.  Prudent Investment Concerns 

Cryptocurrency is risky. As one commentator 

stated, it is more risky than gambling. “In 

roulette, if you put $1 on every number, you’ll 

spend $38 and be guaranteed to get exactly $36 

in return. You could buy $1 of every 

cryptocurrency and they might all end up 

worthless.” Alexander George, Did You Miss the 

Cryptocurrency Boat?, POPULAR MECHANICS, 

April 2018, at 16, 17. 

Under the prior prudent person rule, a trustee 

could not invest in cryptocurrency absent express 

permission in the trust because of this risk. 

However, under the Uniform Prudent Investor 

Act effective in most states, trustees must make 

investment decisions “in the context of the trust 

portfolio as a whole and as part of an overall 

investment strategy having risk and return 

objectives reasonably suited to the trust.” 

Accordingly, the trustee needs to determine with 

respect to each trust, after considering all of the 

circumstances whether investment in 

cryptocurrency is allowed or perhaps even 

required. The author’s anecdotal conversations 

with corporate trustees reveal a tremendous 

hesitancy to invest in cryptocurrency without 

express permission in the trust instrument from 

the settlor, a release by the beneficiaries, or 

authorization in a court order. See also Suzanne 

Walsh, Every Day is Bitcoin Pizza Day: What 

Clients and Estate Planners Need to Know about 

Cryptocurrency, Lexology.com, Sept. 6, 2017. 

E.  Taxation of Cryptocurrency 

In 2014, the IRS indicated that cryptocurrency is 

“property” rather than currency. IRS Notice 

2014-21. Accordingly, cryptocurrency is subject 

to capital gains tax rules. The fair market value of 

cryptocurrency is to be calculated “by converting 

the virtual currency into U.S. dollars . . . at the 

exchange rate, in a reasonable manner that is 

consistently applied.” Id. There are sources that 

keep historical records of the value of a 

cryptocurrency as of a certain date, such as 

Poloniex and Coinmarketcap.com. See Michael 

Goldberg, Estate Planning for Cryptocurrency, 

106 ILL. B.J. 38 (2018). These resources enable 

users to access cryptocurrency records much like 

they can access historical records of stock. 

F.  Recommendations 

As time marches by, an increasing number of 

your clients will own cryptocurrency. Only with 

proper planning, however, will the value of this 

property be available to the client’s successors in 

interest. Here is a summary of the key steps an 

estate planner should take. 

• Early in the estate planning process via 

client intake forms, questionnaires, or 

interview questions, ascertain whether 

your client owns (or plans to acquire) 

cryptocurrency. 

• A cryptocurrency owning client needs to 

keep detailed records of the date of each 

virtual currency purchase and the amount 

so that capital gains income tax planning 

can be effectively accomplished such as 

(1) selling and paying the tax (or taking a 

loss) now, (2) gifting with a carry over 

basis, or (3) allowing it to pass at death to 

give the beneficiary a stepped up basis. 

• If the client owns cryptocurrency stored in 

a software wallet not connected to an 

exchange, it is essential to make 

arrangements to protect and then transfer 

the private key or seed phrase to the person 

whom the client wishes to own the virtual 

currency after the client’s death. Storing 

the key or phrase in a safe deposit box is a 

frequently used technique. 
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• If the client owns cryptocurrency stored on 

an exchange, then protection, storage, and 

transfer of the user name, password, and 

security question information is needed. In 

addition, some exchanges use two-factor 

authentication. For example, after entering 

the user name and password on the 

exchange’s website log-in page, the 

exchange sends a numerical code to the 

owner’s cell phone which the user must 

then enter to access the owner’s account. If 

this is the case, the cell phone itself and 

how to access it must also be protected. 

See Michael J. Kearney & Joseph B. Doll, 

Considerations in Estate Planning for 

Bitcoin, Ethereum, and Other Crypto-

Currencies, 

www.estaxtrustsestatesblog.com (Apr. 26, 

2018). 

• If the client owns cryptocurrency stored on 

a hardware wallet (flash drive), 

arrangements to reveal to the intended 

beneficiary both the drive’s location and 

the keys, phrases, or codes needed to 

access it must be made. As with software 

wallets, keeping the device and phrase in a 

safe deposit box is often an effective 

protection method. 

• The estate planner needs to ascertain 

whether the client wishes to make a 

specific gift of any cryptocurrency upon 

death (either to a person or to a trust) or 

whether it is merely to become part of the 

decedent’s general estate. If a specific gift 

is intended, the gift provision needs to be 

carefully drafted to transfer the 

cryptocurrency but not contain the private 

key, seed phrase, passwords, or other 

access information. Instead, the will 

should describe how the beneficiary (or 

trustee, if the transfer is to a trust) may 

obtain this information such as on a flash 

drive in a safe deposit box or from a 

trusted individual. 

• After a person has died, search diligently 

for the existence of digital currency. If the 

decedent used an exchange to purchase the 

cryptocurrency, the exchange account will 

typically be linked to a bank account or 

credit card, so the decedent’s bank records 

or emails may provide a clue that the 

account exists. Signs of cryptocurrency 

can also be spotted on the decedent’s 

phone, tablet, or computer if a mobile 

wallet or offline wallet was used. Another, 

albeit much rarer sign, would be a room 

filled with high-end computers which 

could indicate the decedent was a miner. 

• If cryptocurrency is located, the executor 

or administrator will need to deal with it 

appropriately. The property is just like any 

other estate asset. It needs to be preserved 

as much as possible if it is subject to a 

specific bequest in the decedent’s will. If it 

is not, the personal representative will 

need to decide whether to retain the 

cryptocurrency or liquidate it for United 

States currency. As discussed above, this 

will require the executor or administrator 

to act as a reasonably prudent investor. 

• For inventory and transfer tax purposes, 

the value of the cryptocurrency is the fair 

market value at the date of death. Several 

websites maintain historical exchange rate 

records such as Poloniex, Bittrex, and 

Coinmarketcap. See Michael Alan 

Goldberg, Estate Planning for 

Cryptocurrency, ILL. B.J., Feb. 2018, at 

38, 49. 

• A trustee should not invest in or retain 

cryptocurrency without settlor, 

beneficiary, or court authorization. 

IX.  FUTURE REFORM AREAS 

A.  Providers Gather User’s Actual 

Preferences 

Although most service providers have a policy on 

what happens to the accounts of deceased users, 

these policies are not prominently posted and 

many consumers may not be aware of them. If 

they are part of the standard terms of service, 

they may not appear on the initial screens, as 

users quickly click past them.  
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Rather than forcing these unread terms upon 

users, the service providers should follow the 

lead of Google and Facebook in developing 

online tools, allowing users to indicate their 

desires for what should happen upon the user’s 

death. To ensure that more people make 

provisions, providers should offer an easy 

method at the time a person signs up for a new 

service so the person can designate the 

disposition of the account upon the owner’s 

incapacity or death. For accounts already in 

existence, service providers should make the 

effort to reach out to users about their new online 

tool, stressing the importance of entering the 

required data and making it easy for them to do 

so. 

B.  Congress Amends Federal Law 

Congress should amend the Stored 

Communications Act and the Computer Fraud 

and Abuse Act to make certain that fiduciary 

access, even if contrary to TOSAs, is not 

potentially subject to federal criminal sanctions. 

Federal law could require service providers to 

respect state laws on fiduciary powers, or even to 

ensure that all users click through an “informed 

consent” provision when they sign up for new 

services.  

C.  States Enact RUFADAA 

As previously mentioned, as of April 15, 2019, 

forty-one states and the U.S. Virgin Islands have 

enacted RUFADAA, and the legislation has been 

introduced in an additional four states plus the 

District of Columbia. These jurisdictions acted 

expediently to put into place legislation that is a 

tremendous step in the right direction when it 

comes to fiduciaries’ access to digital assets. 

However, there are still four states that have not 

enacted RUFADAA in total and where it was not 

pending as of April 15 2019: 

1. California. As previously mentioned, 

California enacted the decedent’s estates and 

trusts provisions of RUFADAA in 2016, but has 

not yet enacted the act in its entirety. See AB-

691, adding Part 20 to Division 2 of the Probate 

Code. 

2. Delaware. Delaware still has the original 

“enactment” of UFADAA as its current law but 

has not enacted RUFADAA. See Decedents’ 

Estates and Fiduciary Relations, Title 12, Chapter 

50 (2014). 

3. Kentucky. No legislation. 

4. Louisiana. Louisiana considered 

RUFADAA in 2016, but it was not enacted. 

Louisiana HB 1118 (2016). Louisiana still has its 

“third generation” legislation in place as 

summarized earlier. La. Rev. Stat. § 3191. 

5. Oklahoma. No legislation. 

X.  CONCLUSION 

Complications surround planning for digital 

assets, but all clients need to understand the 

ramifications of failing to do so. Estate planning 

attorneys need to comprehend fully that this is 

not a trivial consideration and that it is a 

developing area of law. More cases will arise 

regarding TOSAs, rights of beneficiaries, and the 

ramifications of applicable state and federal laws.  

The best thing clients can do at this time is to use 

the methods available to them to make clear their 

desires with regard to digital assets. 

 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201520160AB691
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201520160AB691
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201520160AB691
http://delcode.delaware.gov/title12/c050/index.shtml
http://delcode.delaware.gov/title12/c050/index.shtml
http://delcode.delaware.gov/title12/c050/index.shtml
http://www.legis.la.gov/legis/Law.aspx?d=111641
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APPENDIX A – DIGITAL ESTATE INFORMATION SAMPLE FORM1 

DIGITAL ESTATE INFORMATION FOR: 

____________________ 

I.  LOCATIONS OF HARD COPY FILES AND MEDIA BACKUP 

Personal records =  

Financial =  

Home/apartment records =  

Media backups =  

DEFAULT INFORMATION 

User names =  

Passwords =  

Secret questions: 

Mother’s maiden name =  

Grade school =  

Street where grew up =  

                                                      

1 For another sample form, see James D. Lamm, Digital Audit: Passwords & Digital Property (2015). 

Many clients have default information which 

they use for many accounts. If no specific 

access information is provided, this at least 

provides a starting point. 

Some clients may also have a method of 

assigning passwords. If so, the client should 

provide this information. 

The location of traditional paper 

records as well as where back ups 

of digital information are stored is 

very helpful. 

http://www.digitalpassing.com/wordpress/wp-content/uploads/2012/08/DigitalAudit.pdf
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ELECTRONIC DEVICE ACCESS 

Device Website Username PIN Password 

Computer – home     

Computer – office     

Operating System     

Voice mail – home     

Voice mail – work     

Voice mail – cell phone     

Security system     

Tablet     

e-Reader     

GPS     

Router     

DVR/TiVo     

Television     
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E-MAIL ACCOUNTS 

Description E-mail address Username PIN Password Disposition Desires 

Work      

Home      

School      

      

DOMAIN NAMES 

Website/Domain Name Webhost Username PIN Password 

Personal     

Business     

     

ON-LINE STORAGE 

Name Website Username PIN Password 

Dropbox     

Google Drive     
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FINANCIAL SOFTWARE 

Item Website User Name PIN Password 

Quicken     

TurboTax     

     

     

 

BANKING 

Institution Website User Name Password ATM PIN Security Image 

Checking      

Savings      

PayPal      

      

STOCKS, BONDS, SECURITIES 

Institution Website User Name Password Other Information 
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INCOME TAXES 

Item Website User Name PIN Password 

Federal Income tax payment https://www.eftps.com/eftps/     

State Income tax payment     

Prior computerized tax returns     

 

RETIREMENT 

Institution Website User Name Password Other Information 

     

     

     

 

INSURANCE 

Institution Website User Name Password Other Information 

Health     

Life     

Property     

     

https://www.eftps.com/eftps/
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CREDIT CARDS 

Institution Website User Name Password PIN 

American Express     

Visa     

     

     

     

     

 

DEBTS 

Institution Website User Name Password Other Information 

Mortgage     

Cars     

Student Loan     
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UTILITIES 

Institution Website User Name Password Other 

Information 

Electric     

Gas     

Internet     

Phone(landline)     

Phone (cell)     

TV     

Trash     

Water     

BUSINESSES 

Institution Website User Name Password Other 

Information 

Amazon.com     

e-Bay.com     
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SOCIAL NETWORKS 

Institution Website User Name Password Disposition Desires 

Facebook     

LinkedIn     

Twitter     

Instagram     

     

     

DIGITAL MEDIA ACCOUNTS 

Institution Website User Name Password Other 

Information 

Netflix     

iTunes     

YouTube     

Hulu     
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Nook     

Kindle     

     

LOYALTY PROGRAMS 

Name Website User Name Password 

Airlines    

Grocery stores    

Appliance stores    

Starbucks    

    

 

OTHER ACCOUNTS 

Name Website User Name Password 

Skype    

LoJack    

WoW    

HalfLife    
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Name Website User Name Password 

Flickr    

Medical records    
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APPENDIX B –SAMPLE DOCUMENT LANGUAGE 

A.  Wills 

1.  Short Form Samples 

Digital Assets Other than Electronic Communications 

I grant my executor full access to my digital assets other than electronic communications to the 

fullest extent allowed under state and federal law. 

Electronic Communications 

[full access] 

I grant my executor full access to both the catalogue and the content of electronic 

communications sent or received by me to the fullest extent allowed under state and federal law. 

[partial access] 

I grant my executor the right to receive and access the catalogue of electronic 

communications sent or received by me to the fullest extent allowed under state and federal law. 

However, my executor has no right to receive access to the content of any electronic 

communication sent or received by me. 

[no access] 

My executor does not have any right to receive the catalogue or content of any electronic 

communications sent or received by me. 

2.  Long Form Sample 1 

[Adapted from a provision supplied by James Lamm and reproduced in Michael Froomkin, Estate 

Planning for Your Digital Afterlife, Discourse.net (Feb. 18, 2013).] 

The personal representative may exercise all powers that an absolute owner would have and any other 

powers appropriate to achieve the proper investment, management, and distribution of: (1) any kind of 

computing device of mine; (2) any kind of data storage device or medium of mine; (3) any electronically 

stored information of mine; (4) any user account of mine; and (5) any domain name of mine. The personal 

representative may obtain copies of any electronically stored information of mine from any person or 

entity that possesses, custodies, or controls that information. I hereby authorize any person or entity that 

possesses, custodies, or controls any electronically stored information of mine or that provides to me an 

electronic communication service or remote computing service, whether public or private, to divulge to 

the personal representative: (1) any electronically stored information of mine; (2) the contents of any 

communication that is in electronic storage by that service or that is carried or maintained on that service; 

(3) any record or other information pertaining to me with respect to that service. This authorization is to 

be construed to be my lawful consent under the Electronic Communications Privacy Act of 1986, as 

amended; the Computer Fraud and Abuse Act of 1986, as amended; and any other applicable federal or 

state data privacy law or criminal law. The personal representative may employ any consultants or agents 

to advise or assist the personal representative in decrypting any encrypted electronically stored 

information of mine or in bypassing, resetting, or recovering any password or other kind of authentication 

or authorization, and I hereby authorize the personal representative to take any of these actions to access: 

(1) any kind of computing device of mine; (2) any kind of data storage device or medium of mine; (3) any 

electronically stored information of mine; and (4) any user account of mine. The terms used in this 

paragraph are to be construed as broadly as possible, and the term “user account” includes without 

http://www.discourse.net/2013/02/estate-planning-for-your-digital-afterlife/?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed%3A+discourse+%28Discourse.net%29
http://www.discourse.net/2013/02/estate-planning-for-your-digital-afterlife/?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed%3A+discourse+%28Discourse.net%29
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limitation an established relationship between a user and a computing device or between a user and a 

provider of Internet or other network access, electronic communication services, or remote computing 

services, whether public or private. 

3.  Long Form Sample 2 

[Adapted from Michael D. Walker, The New Uniform Digital Assets Law: Estate Planning and 

Administration in the Information Age, 52 REAL PROP, TR., & EST. L.J. 51, 75 (2017).] 

(a) My Personal Representative may take any action (including, without limitation, assuming or amending 

a terms-of-service agreement or other governing instrument) with respect to my Digital Assets, Digital 

Devices, or Digital Accounts as my Personal Representative shall deem appropriate, and as shall be 

permitted under applicable state and Federal law. My Personal Representative may engage experts or 

consultants or any other third party, and may delegate authority to such experts, consultants or third party, 

as necessary or appropriate to effectuate such actions with respect to my Digital Assets, Digital Devices, 

or Digital Accounts, including, but not limited to, such authority as may be necessary or appropriate to 

decrypt electronically stored information, or to bypass, reset or recover any password or other kind of 

authentication or authorization. This authority is intended to constitute “lawful consent” to any service 

provider to divulge the contents of any communication or record under The Stored Communications Act 

(currently codified as 18 U.S.C. §§ 2701 et seq.), the Computer Fraud and Abuse Act (currently codified 

as 18 U.S.C. § 1030), and any other state or federal law relating to Digital Assets, data privacy, or 

computer fraud, to the extent such lawful consent may be required. My Personal Representative shall be 

an authorized user for purposes of applicable computer-fraud and unauthorized-computer-access laws. 

The authority granted under this paragraph is intended to provide my Personal Representative with full 

authority to access and manage my Digital Assets, Digital Devices, or Digital Accounts, to the maximum 

extent permitted under applicable state and Federal law and shall not limit any authority granted to my 

Personal Representative under such laws. 

(b) The following definitions and descriptions shall apply under this will to the authority of the Personal 

Representative with respect to my Digital Assets and Accounts: 

 (1) “Digital Assets” shall be any electronic record that is defined as a “Digital Asset” under the 

[applicable state law], together with any and all files created, generated, sent, communicated, shared, 

received, or stored on the Internet or on a Digital Device, regardless of the ownership of the physical 

device upon which the digital item was created, generated, sent, communicated, shared, received or stored 

(which underlying physical device shall not be a “Digital Asset” for purposes of this will). 

 (2) A “Digital Device” is an electronic device that can create, generate, send, share, communicate, 

receive, store, display, or process information, including, without limitation, desktops, laptops, tablets, 

peripherals, storage devices, mobile telephones, smart phones, cameras, electronic reading devices, and 

any similar digital device which currently exists or may exist as technology develops or such comparable 

items as technology develops. 

 (3) “Digital Account” means an electronic system for creating, generating, sending, sharing, 

communicating, receiving, storing, displaying, or processing information which provides access to a 

Digital Asset stored on a Digital Device, regardless of the ownership of such Digital Device. 

 (4) For the purpose of illustration, and without limitation, Digital Assets and Digital Accounts shall 

include email and email accounts, social network content and accounts, social media content and 

accounts, text, documents, digital photographs, digital videos, software, software licenses, computer 

programs, computer source codes, databases, file sharing accounts, financial accounts, health insurance 

records and accounts, health care records and accounts, domain registrations, DNS service accounts, web 

hosting accounts, tax preparation service accounts, online store accounts and affiliate programs and other 

https://www.americanbar.org/content/dam/aba/publications/real_property_trust_and_estate_law_journal/v52/01/rpte-journal-2017-52-1-article-new-uniform-digital-assets-law-estate-planning-and-administration-in-information-age%20.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/publications/real_property_trust_and_estate_law_journal/v52/01/rpte-journal-2017-52-1-article-new-uniform-digital-assets-law-estate-planning-and-administration-in-information-age%20.authcheckdam.pdf
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online accounts which currently exist or may exist as technology develops, or such comparable items and 

accounts as technology develops, including any words, characters, codes, or contractual rights necessary 

to access such items and accounts. 

B.  Power of Attorney 

[Adapted from Keith P. Huffman, Law Tips: Estate Planning for Digital Assets, Indiana Continuing Legal 

Education Forum (Dec. 4, 2012) 

Digital Assets. My agent has (i) the power to access, use, and control my digital device, including, but not 

limited to, desktops, laptops, peripherals, storage devices, mobile telephones, smart phones, and any 

similar device which currently exists or exists in the future as technology develops for the purpose of 

accessing, modifying, deleting, controlling or transferring my digital assets, (ii) the power to access, 

modify, delete, control, and transfer my digital assets, including, but not limited to, any emails, email 

accounts, digital music, digital photographs, digital videos, software licenses, social network accounts, 

file sharing accounts, financial accounts, domain registrations, web hosting accounts, tax preparation 

service accounts, on-line stores, affiliate programs, other on line programs, including frequent flyer and 

other bonus programs, and similar digital items which currently exist or exist in the future as technology 

develops, and (iii) the power to access the content of all electronic communications as defined by [citation 

to state statute]. 

C.  Authorization and Consent for Release of Electronically Stored Information 

[Adapted from Wealthaven, LLC, Sample Digital Language (2014).] 

By this document, I hereby authorize and consent for any person or entity that has possession, custody or 

control over any electronically stored information or digital assets wherein I have a property right or 

interest, or that provides an electronic communication service, a remote communication service, a storage 

service, whether public or private, to release and disclose to my personal representatives (a) any 

electronically stored information, (b) the contents of any communication that is in electronic storage by 

that service or that is carried or maintained on that service, (c) any record or other information pertaining 

to me with respect to that service. 

It is my intention that this authorization and consent is to be construed as broadly as possible to allow my 

personal representative under this document to have the access and use of information described above. I 

intend for my personal representative to include a trustee of my revocable trust, a trustee of a trust 

appointed under my will, an attorney in fact (agent) acting under a power of attorney document, a 

guardian or conservator appointed for me, the personal representative or executor of my estate or other 

representative created by operation of law. 

This authorization and consent is to be construed to be my lawful consent under the Electronic 

Communications Privacy Act of 1986, as Amended; the Computer Fraud and Abuse Act of 1986 as 

amended; and any other applicable federal or state data privacy or criminal law. 

This authorization is effective immediately. Unless I revoke this authorization in writing while I am 

competent, this authorization continues to be effective during any period that I am incapacitated and 

continues to be effective after my death. 

Unless a person or entity has received actual notice that this authorization has been validly revoked by 

me, that person or entity receiving this authorization may act in reliance on the presumption that it is valid 

and unrevoked and that person or entity is released and held harmless by me, my heirs, legal 

representatives, successors, assigns from any loss suffered or liability incurred for acting according to this 

authorization. A person or entity may accept a copy or facsimile of this original authorization as though it 

were an original document. 

http://iclef.org/2012/12/law-tips-estate-planning-for-digital-assets/
http://www.digitaldeath.com/wp-content/uploads/2014/11/Will.pdf
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D.  Non-Authorization 

[Adapted from Jennifer J. Wioncek & Michael D. Melrose, Executive Summary (May 10, 2016).] 

My [type of fiduciary such as executor or agent] does not have any right to receive the catalogue or 

content of any electronic communications sent or received by me. 

[or] 

My [type of fiduciary such as executor or agent] has the right to receive and access the catalogue of 

electronic communications sent or received by me. However, my [type of fiduciary such as executor or 

agent] shall have no right to receive access to the content of any electronic communication sent or 

received by me. 

E.  Pleading 

Applicant, the personal representative of the Estate of [name of deceased], respectfully requests the court 

to make the following findings: 

1. [Name of deceased] had the following account with [name of custodian] identified as follows: 

o Account number: ____________. 

o User name: _________________. 

o Address: ___________________. 

o Unique subscriber or account identifier: ______________. 

2. Disclosure of the content of this account would not violate 18 U.S.C. § 2701 et seq., 47 U.S.C. 

§ 222, or other applicable law. 

3. [Name of deceased] expressly consented to the disclosure of the content of an electronic 

communication in [his/her] will. 

4. Disclosure of the content of [name of deceased] electronic communication is reasonably 

necessary for the administration of [name of deceased]’s estate. 

F.  Court Order 

The court finds the following: 

1. Applicant is the personal representative of the Estate of [name of deceased]. 

2. [Name of deceased] had the following account with [name of custodian] identified as follows: 

o Account number: ____________. 

o User name: _________________. 

o Address: ___________________. 

o Unique subscriber or account identifier: ______________. 

3. Disclosure of the content of this account would not violate 18 U.S.C. § 2701 et seq., 47 U.S.C. 

§ 222, or other applicable law. 

4. [Name of deceased] expressly consented to the disclosure of the content of an electronic 

communication in [his/her] will. 

5. Disclosure of the content of [name of deceased] electronic communication is reasonably 

necessary for the administration of [name of deceased]’s estate. 
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APPENDIX C – SAMPLE REQUEST LETTER TO DIGITAL ASSET 

CUSTODIAN 

[Adapted from Michael D. Walker, The New Uniform Digital Assets Law: Estate Planning and 

Administration in the Information Age, 52 REAL PROP, TR., & EST. L.J. 51,77 (2017).] 

 

Via Certified Mail ______________ 

Return Receipt Requested 

Cyberdyne Systems 

1701 Enterprise Drive 

Skynet, CA 90210 

Re: Email Account of Sarah Connor, Deceased (iwantolive@cyberdyne.com) 

Dear Custodian: 

I am the duly appointed personal representative of Sarah Connor (the “Decedent”). The Decedent died on 

__________. 

Pursuant to the [citation to state’s version of RUFADAA] (hereafter, “RUFADAA”), I hereby request full 

access to the Decedent’s email account maintained by Cyberdyne Systems. In connection with this 

request, I am enclosing the following: 

1. A certified copy of the death certificate of the Decedent. 

2. A certified copy of the Letters Testamentary issued by [court] on [date] which appoints me as the 

Personal Representative of the Decedent’s estate. 

3. A copy of the Will of Decedent dated [date]. Please note that pursuant to [citation to enabling will 

provision] of the Decedent’s Will, the Decedent expressly provided her full consent to the 

disclosure of all her digital assets, including the content of electronic communications, to her 

personal representative, and further authorized her personal representative to take any and all 

actions relating to her digital assets as her personal representative shall deem appropriate. 

4. A copy of an email dated [date] which was sent to me by the Decedent. This email contains the 

Decedent’s cyberdyne.com email address referenced above, together with other information 

identifying the Decedent’s account with Cyberdyne Systems. 

I look forward to your prompt response in accordance with RUFADAA. Please contact me if you have 

any questions. 

Very truly yours, 

Kyle Reese 

Personal Representative 

Estate of Sarah Connor, Deceased 

https://www.americanbar.org/content/dam/aba/publications/real_property_trust_and_estate_law_journal/v52/01/rpte-journal-2017-52-1-article-new-uniform-digital-assets-law-estate-planning-and-administration-in-information-age%20.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/publications/real_property_trust_and_estate_law_journal/v52/01/rpte-journal-2017-52-1-article-new-uniform-digital-assets-law-estate-planning-and-administration-in-information-age%20.authcheckdam.pdf
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APPENDIX D – A PRIMER FOR PROBATE JUDGES 

Originally published in NAT’L COLLEGE OF PROB. JUDGES J., Fall 2017, at 1 

(slightly edited to update) 

A new type of motion is going to start to hitting your bench with increased frequency – a request for an 

order allowing the personal representative to access a decedent’s or ward’s digital assets. What is this all 

about? What do I need to know? Should I grant or deny the motion? This article aims to answer these and 

other questions so that probate judges are well-informed about the cyberspace-estate administration 

interface. 

What is a digital asset? 

Digital assets are electronic records (think binary 1s and 0s) in which a person has a right or interest. 

Examples include e-mails, text messages, photos, digital music and video, word processing documents, 

social media accounts (e.g., Facebook, LinkedIn, Twitter), and gaming avatars. 

Why does a personal representative care about the digital assets of a decedent? 

There are many reasons why a personal representative would want access to the decedent’s digital assets. 

(1) Many people forego paper statements for financial accounts such as bank accounts, retirement 

accounts, and brokerage accounts. The personal representative may seek access to the contents of the 

decedent’s e-mail messages to ascertain where these accounts are located and to gain the information 

necessary to complete the estate inventory, pay creditors, and distribute the funds appropriately. (2) 

Likewise, many people forego paper statements for utilities, credit cards, car loans, and home mortgages. 

The personal representative may need to give notice to and pay these creditors and thus needs access to e-

mail messages to determine the names of the creditors and the amounts owed. (3) Some digital assets like 

domain names, customer lists, manuscripts, and compositions may have significant economic value. The 

personal representative needs access to these assets for both inventory and distribution purposes. (4) 

Some digital assets like family photos and videos do not have monetary value but they have great 

sentimental value and need to be transferred to the proper heirs or will beneficiaries. 

What law governs a personal representative’s access to digital assets? 

See Appendix E, page 45. 

Does it matter when the decedent died? 

No. RUFADAA applies to a personal representative acting for a decedent who died before, on, or after 

the effective date. 

How is priority for access to a decedent’s digital assets determined? 

Section 4 of RUFADAA provides the priority order. First priority is given to the decedent’s instructions 

using the custodian’s online tools. Examples include Google’s Inactive Account Manager and Facebook’s 

Legacy Contact. Second priority is given to the decedent’s instructions in the decedent’s will. If the 

decedent has not provided instructions through an online tool or will, then the service provider’s terms of 

service agreement (the “I agree’ button) will govern the rights of the decedent’s personal representative. 
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Is there anything special about “access” that I need to know? 

Yes! There is a major difference between two types of access. The first type is access to the contents of 

electronic communications which refers to the substance or meaning of the communication such as the 

actual subject line and text of e-mail messages. 

The second type of access encompasses both the catalogue of electronic communications (e.g., the name 

of sender, the e-mail address of the sender, and the date and time of the message but not the subject line 

or the content) and other digital assets (e.g., photos, videos, material stored on the decedent’s computer, 

etc.). 

Why is the personal representative bothering me for a court order? 

RUFADAA §§ 7 & 8 provide procedures for the personal representative to seek access to digital assets 

directly from the custodian without the need for a court order. However, the custodian is authorized to ask 

for a court order before granting access. Many custodians ask for a court order as a matter of standard 

practice. 

What must a court order granting access to contents of electronic communications contain? 

You must make the following findings in your court order to grant the executor access to the contents of 

electronic communications: 

• The decedent had the specific account with the custodian including the account’s number, 

username, address, or other unique subscriber or account identifier assigned by the custodian to 

identify the decedent’s account. 

• The disclosure of the contents would not violate 18 U.S.C. § 2701 et seq., 47 U.S.C. § 221, or other 

applicable law. 

• The decedent expressly consented in the decedent’s will to the disclosure of the contents. 

May I issue a court order granting access to contents of electronic communications if the 
decedent died intestate or did not authorize access in the decedent’s will? 

From a practical point of view, no. You should  issue a court order granting access to contents only if the 

decedent had a will which expressly authorized the executor to have access to contents. From the exact 

terms of the statute, however, you have the power to issue the order even without permission but evidence 

shows the custodian will balk at such an order. 

What must a court order granting access to the catalogue of electronic communications 
and other digital assets contain? 

You must make the following findings in your court order to grant the executor of a will or the 

administrator of an intestate estate access to the catalogue of electronic communications and other digital 

assets: 

• The decedent had the specific account with the custodian including the account’s number, 

username, address, or other unique subscriber or account identifier assigned by the custodian to 

identify the decedent’s account. 

• The disclosure is reasonably necessary for the administration of the estate. 

How long does the custodian have to comply with my court order? 

The custodian should comply with the request not later than 60 days after your order under RUFADAA 

§ 16. However, a custodian incurs no penalty for failing to disclose within sixty days of a proper request. 

If the custodian does not disclose, the personal representative may apply to your court for an order 
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directing compliance. This order must state that compliance is not in violation of 18 U.S.C. § 2702. The 

decedent’s estate bears all the expenses of seeking and obtaining the court order such as attorney fees and 

court costs. If the custodian does not comply with the court order, you may be able to make an award 

against the custodian for non-compliance expenses or contempt of court. 

Might I need to deal with digital assets in a guardianship or conservatorship? 

Yes. Because a protected person is likely to retain a right to privacy in personal communications, access 

to digital assets is not automatically granted to a guardian or conservator by virtue of the fact that the 

person is appointed as a guardian or conservator. 

If there is a hearing on the matter, you may grant a guardian complete access to the ward’s digital assets, 

that is, the contents of electronic communications, the catalogue of electronic communications, and other 

digital assets in which the ward has a right or interest. RUFADAA § 14(a). 

Without a hearing, a guardian may obtain access to the catalogue and digital assets other than the content 

of electronic communications but a court order is still required along with other specified required 

documentation including a certified copy of the court order that granted the guardian authority over the 

ward’s digital assets. RUFADAA § 14(b). 

A guardian may also request that an account be terminated or suspended for good cause upon providing 

the custodian with a copy of the court order giving the guardian general authority over the protected 

person’s property. RUFADAA § 14(c). 

Might I need to deal with digital assets when a power of attorney or trust is involved? 

Yes. A custodian has no right to ask for court findings as is the case when a personal representative of a 

decedent’s estate is involved. However, if the custodian does not comply with an agent or trustee’s valid 

request, the agent or trustee may seek a court order requiring the custodian to comply with the disclosure 

request. 

Where can I get more information about RUFADAA? 

RUFADAA has extensive Comments which are very helpful. You may access them on the website of the 

Uniform Law Commission at http://www.uniformlaws.org/. 

You may also access a comprehensive article on the planning for and administration of digital assets at 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2166422. 

 

http://www.uniformlaws.org/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2166422
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APPENDIX E – SUMMARY OF STATE STATUTES 

A.  RUFADAA Enacted 

1. Alabama.  Chapter 1A of Title 19, Code of Alabama 1975 

2. Alaska.  HB 108. Will be Alaska Stat.§ 13.26.645 

3. Arizona.  Ariz. Rev. Stat. §§ 14-13101 et seq. 

4. Arkansas.  28 Ark. Stat. Ch. 75 

5. Colorado.  Colo. Rev. Stat. §§ 15-1-1501 et seq. 

6. Connecticut.  Conn. Gen. Stat. § 45a-334b et seq. 

7. Florida.  Fla. Stat. §§ 740.001 et seq. 

8. Georgia. SB 301. 

9. Hawaii.  Hawaii Rev. Stat. §§ 556A-1 et seq. 

10. Idaho. Idaho Code §§ 15-14-101 et seq. 

11. Illinois.  755 ILCS 70/1 et seq. 

12. Indiana.  Ind. Code Ann. § 32-39-1-1 et seq. 

13. Iowa.  2017 S.B. 333  

14. Kansas.  2017 S.B. 63 

15. Maine. LD 846 

16. Maryland.  Md. Estates & Trust Code §§ 15-601 et seq. 

17. Michigan.  Mich. Comp. Laws  §§ 700.1001 et seq. 

18. Minnesota.  Minn. Stat. §§ 521A.01 et seq. 

19. Mississippi.  2017 H.B. 849. 

20. Missouri.  Mo. Stat. 472.400-472.490. 

21. Montana.  2017 S.B. 118 

22. Nebraska.  Rev. Stat. Neb. §§ 30-501 to -518 

23. Nevada.  AB 239. Title 59 Nev. Rev. Stat. (new chapter). 

24. New Jersey.  A3433. Title 3B C.3B:14-61. 

25. New Mexico.  2017 S.B. 60. 

26. New York.  McKinney's EPTL §§ 13-A-1 to 13-A-5.2 

27. North Carolina.  N.C. Gen. Stat. §§ 36F-1 et seq.  

28. North Dakota. Chapter 47-36 of the North Dakota Century Code 

29. Ohio.  Ohio Rev. Code §§ 2137.01 et seq. 

30. Oregon.  2016 S.B. 1554 

31. South Carolina.  S.C. Code Ann. §§ 62-2-1010 et seq. 

https://codes.findlaw.com/al/title-19-fiduciaries-and-trusts/#!tid=N9BA408804F8611E780E1D1BC682D89F8
http://www.legis.state.ak.us/PDF/30/Bills/HB0108Z.PDF
http://www.azleg.gov/viewdocument/?docName=http%3A%2F%2Fwww.azleg.gov%2Fars%2F14%2F13101.htm
http://www.arkleg.state.ar.us/assembly/2017/2017R/Acts/Act886.pdf
http://www.lexisnexis.com/hottopics/colorado/
https://www.cga.ct.gov/current/pub/chap_802b.htm#sec_45a-334b
http://www.flsenate.gov/Laws/Statutes/2016/Chapter740/All
http://www.legis.ga.gov/legislation/en-US/Display/20172018/SB/301
http://www.capitol.hawaii.gov/hrscurrent/Vol12_Ch0501-0588/HRS0556A/HRS_0556A-.htm
https://legislature.idaho.gov/statutesrules/idstat/Title15/T15CH14PT1/
http://ilga.gov/legislation/ilcs/ilcs3.asp?ActID=3728&ChapterID=60
http://iga.in.gov/legislative/laws/2016/ic/titles/032/
https://www.legis.iowa.gov/docs/publications/LGE/87/Attachments/SF333_GovLetter.pdf
http://www.kslegislature.org/li/b2017_18/measures/sb63/
http://legislature.maine.gov/LawMakerWeb/summary.asp?ID=280063756
http://mgaleg.maryland.gov/webmga/frmStatutesText.aspx?article=get&section=15-601&ext=html&session=2017RS&tab=subject5
http://legislature.mi.gov/doc.aspx?mcl-Act-59-of-2016
https://www.revisor.mn.gov/statutes/?id=521A
http://billstatus.ls.state.ms.us/2017/pdf/history/HB/HB0849.xml
https://house.mo.gov/billtracking/bills181/hlrbillspdf/4128S.02T.pdf
http://leg.mt.gov/bills/2017/billhtml/SB0118.htm
http://www.nebraskalegislature.gov/laws/statutes.php?statute=30-501
https://www.leg.state.nv.us/Session/79th2017/Bills/AB/AB239.pdf
http://www.njleg.state.nj.us/2016/Bills/PL17/237_.HTM
https://www.nmlegis.gov/Sessions/17%20Regular/final/SB0060.pdf
http://public.leginfo.state.ny.us/lawssrch.cgi?NVLWO:
http://www.ncleg.net/gascripts/Statutes/StatutesTOC.pl?Chapter=0036F
http://www.legis.nd.gov/cencode/t47c36.pdf
http://codes.ohio.gov/orc/2137.01http:/codes.ohio.gov/orc/2137.01
https://olis.leg.state.or.us/liz/2016R1/Downloads/MeasureDocument/SB1554/Enrolled
http://www.scstatehouse.gov/code/t62c002.php
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32. South Dakota.  2017 H.B. 1080 

33. Tennessee.  Tenn. Code §§ 35-8-101 et seq. 

34. Texas. Tex. Est. Code Chapter 2001 

35. Utah.  2017 H.B. 13. 

36. Vermont.  2017 H.B. 192, Act 13. 

37. Virginia.  2017 H.B. 1608, Chap. 33 / 2017 S.B. 903, Chap. 80 

38. Virgin Islands.  15 V.I. Code ch. 65 

39. Washington.  Rev. Code Wash. §§ 11.120.010 et seq. 

40. West Virginia.  W. Va. Code § 44-5B-1 et seq. 

41. Wisconsin.  Wisc. Stat. § 711.01 et seq. 

42. Wyoming.  Wyo. Stat. § 2-3-1001 et seq. 

B.  RUFADAA Pending 

1. District of Columbia. 

2. Massachusetts 

3. New Hampshire. 

4. Pennsylvania 

5. Rhode Island 

C.  Non-RUFADAA 

1. California.  Calif. Prob. Code §§ 870 et seq. (partial RUFADAA) 

2. Delaware.  Del. Code tit. 12 § 5001 to 5007 (UFADAA) 

3. Kentucky.  No legislation. 

4. Louisiana.  La. Code of Civ. Proc., Art. 3191 

5. Massachusetts.  No legislation. 

6. Oklahoma.  OKLA. STAT. tit. 58, § 269 

7. Rhode Island:  R.I. GEN. LAWS § 33-27-3 

http://sdlegislature.gov/Legislative_Session/Bills/Bill.aspx?File=HB1080ENR.htm&Session=2017&Bill=1080
http://www.lexisnexis.com/hottopics/tncode/
http://www.capitol.state.tx.us/tlodocs/85R/billtext/pdf/SB01193F.pdf
https://le.utah.gov/%7E2017/bills/static/HB0013.html
http://legislature.vermont.gov/assets/Documents/2018/Docs/ACTS/ACT013/ACT013%20As%20Enacted.pdf
http://leg1.state.va.us/cgi-bin/legp504.exe?171+ful+CHAP0033
http://leg1.state.va.us/cgi-bin/legp504.exe?171+ful+CHAP0080
http://www.legvi.org/vilegsearch/ShowPDF.aspx?num=8023&type=Act
http://app.leg.wa.gov/RCW/default.aspx?cite=11.120
http://www.wvlegislature.gov/Bill_Status/bills_text.cfm?billdoc=SB102%20SUB1%20ENR.htm&yr=2018&sesstype=RS&i=102
http://docs.legis.wisconsin.gov/statutes/statutes/711
http://www.lexisnexis.com/hottopics/wystatutes/
http://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=PROB&division=2.&title=&part=20.&chapter=&article=
http://delcode.delaware.gov/title12/c050/index.shtml
http://www.legis.la.gov/Legis/Law.aspx?d=111641
http://www.oklegislature.gov/osstatuestitle.html
http://webserver.rilin.state.ri.us/Statutes/TITLE33/33-27/33-27-3.HTM
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 In which state are funerals the cheapest?
A. Arkansas

B. Mississippi

C. Nevada

D. Arizona

3

 In which state is probate the most 
complex?

 A.  California
 B.  Texas
 C.   Arkansas
 D.   Alaska

1

2

3
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4

 Which state has the longest life expectancy 
at over 81 years?
A. Arkansas

B. Hawaii

C. Nevada

D. Florida

5

 What are “digital assets”?

 The importance of planning for these assets.

 The impact of user policies and Federal law.

 Obstacles to planning for these assets.

 Fiduciary access to digital assets – generally.

 The Revised Uniform Fiduciary Access to Digital Assets Act.

 How a probate judge may be asked to deal with digital 
assets under RUFADAA.

6

4

5

6

Cyber Estate Planning and Administration

48



 Electronic record in which an individual has 
a right or interest.
 May be electrical, digital, magnetic, wireless, 
optical, electromagnetic, etc.

 Does not include any underlying asset or 
liability unless it is itself an electronic record.

7

 Types of Files:
 e‐mail and text messages

 Photos

 Music (mp3)

 Videos

 Documents – word processing, pdf, etc.
 Spreadsheets

 Tax records and returns
 PowerPoint presentations
 e‐books (Kindle, Nook, etc.)

8

 Location of files:
 Computer

 Smart phone
 Tablet

 e‐reader
 Camera

 Memory cards or USB flash drives
 CDs and DVDs
 Online in the cloud

9

7

8

9
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 Gaining access:
 Password or equivalent to start device.
 Password to access operating system.

 Password to open document.

 Password to access website where material 
stored.

10

11

 Examples:

 Bank accounts
 PayPal

 Cryptocurrency (e.g., Bitcoin)
 Investment and brokerage accounts
 Utility bill payment (water, gas, telephone, cell 
phone, cable, and trash disposal)

 Loan payments (mortgage, car, credit cards, etc.)
 IRS e‐filing

12

10

11

12
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 Examples:

 Client records (attorney, CPA, etc.).
 Patient records (physicians, dentists, etc.).
 Customer information databases (names, 
addresses, credit card numbers, order history, 
pending orders, etc.).

 Inventory.

 eBay accounts.

13

 Domain Names

 Blogs

14

 Examples:

 Frequent flyer points.
 Credit card “cash back” or “reward points”
 Business “points,” discounts, or vouchers.

15

13

14

15
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16

 Gaming “money,” avatars, and virtual property

 1.  Make things easier for your family and 
executor when you die or become disabled.

17

 2.  Prevent identify theft.

18

16

17

18
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 3.  Prevent Financial Losses to Estate

19

 4. Avoid Losing the Deceased’s Story

20

 5.  Protect Secrets from Being Revealed

21

19

20

21
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1.  Terms of Service Agreements [TOSA]

 May govern what happens  upon death.

 Did decedent really know or agree?

22

23

1.  Terms of Service Agreements [TOSA]

2.  Federal Law

 Stored Communications Act

 Computer Fraud and Abuse Act

24

22

23

24
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2.   Federal Law ‐‐ Interface with User

Agreements

 Agreements ususally prohibit user from 
granting others access to account.

 Thus, revealing user name and password to a 
non‐user and allowing that person to access the 
account may be in violation of federal statutes 
prohibiting access without lawful consent.

25

 2. Federal Law ‐‐ Potential Federal Law
Limitations

 Can provider turn over without
violating Stored Communications
Act?

▪ Daftary case (2012).
▪ Ajemian case (2017).

26

Sahar Daftary

 3.  Safety
 Computer or papers can be stolen.
 Encryption can be broken.
 Internet storage can be hacked.

27

25

26

27
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 4.  Hassle ‐‐ Information changes rapidly:
 Accounts opened.
 Accounts closed.
 Passwords change.
 Equipment is bought and sold.

28

 5.  Uncertain Reliability of Afterlife
Companies and Ability to do What

Promised

29

 Complete estate inventory
 Contents of estate
 Value of assets

 Administer estate assets

 Give notices to creditors

 Pay creditors

 Distribute to beneficiaries

30

28

29

30
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 1.  Primitive state statutes
▪ Remain only in Louisiana, Oklahoma, and Rhode Island

 2.  Uniform Fiduciary Access to Digital
Assets Act (2014)
▪ Fiduciaries have default access unless person provided 
otherwise in will, power of attorney, trust, etc.

▪ Defeated in 26 states; only enacted in Delaware

 3.  Privacy Expectation Afterlife & Choices Act
▪ No access unless express permission plus court order.
▪ Enacted in Virginia but later repealed

31

 Substantial rewrite approved July 2015.

 Fiduciaries do not have default access to e‐
mail contents.

 Instead, access to contents only if the user 
consented to disclosure.

32

 Association of American Retired Persons 

 Center for Democracy and Technology 

 Facebook

 Google

 National Academy of Elder Law Attorneys

33

31

32

33
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Green =  enacted Blue = introduced      Gray = partial adoption

34
(as of 04/15/2019)

 Personal representatives of a decedent’s 
estate

 Executors

 Administrators

 Agents under a power of attorney
 Trustees

 Guardians appointed by a court

35

 Access to contents of electronic      
communications (e.g., e‐mail, text      
messages, social media accounts). 
 Priority order for consent to access:
1. On‐line tool directions.
2. Directions in will, trust, power of attorney, court 

order appointing guardian.
3. Terms of service (they may prohibit access to 

fiduciaries).

36

34

35

36
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 Statute appears to say the court may order 
contents access regardless of consent but 
providers balk.
 Thus, very hard for PR to get access to contents 

if the decedent died intestate or died testate 
with no authorization.

37

 Access to catalogue of electronic       
communications and other digital assets       
is allowed even without express     
permission. 
 Catalogue information includes:
▪ Name of sender
▪ E‐mail address of sender
▪ Date and time the message was sent
▪ Does not include the subject line

38

 Method for deceased user’s PR to gain access
to contents:
 PR sends request to custodian including:
▪ Certified copy of death certificate.
▪ Copy of will showing express consent (unless on‐line tool 
used).

▪ Certified copy of document granting authority (letters).
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 Method for deceased user’s PR to gain access       
to contents:
 Custodian may ask for the following before 
disclosing:

▪ Information identifying the account and linking the 
deceased user to the account.
▪ Court order finding that:
▪ Account belonged to decedent.
▪ Disclosure would not violate Stored Communications Act, etc.
▪ Deceased user consented.
▪ Disclosure reasonably necessary for estate administration

40

 Method for deceased user’s PR to gain      
access to catalogue and other digital assets:
 Send request to custodian including:
▪ Certified copy of death certificate.
▪ Certified copy of document granting authority (letters).

41

 Method for deceased user’s PR to gain       
access to catalogue and other digital assets:
 Custodian may ask for the following before 
disclosing:

▪ Information identifying the account and linking the 
deceased user to the account.
▪ Court order finding that:
▪ Account belonged to decedent.
▪ Disclosure reasonably necessary for estate administration

42
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 Several custodians have indicated that they will 
always require a court order prior to disclosure.

 Thus, prudent attorneys will request the court to 
make the necessary findings as early in the estate 
administration process as is possible. 

43

 Method for Guardians of the Person         
(Conservators) to gain access
 Guardians have no automatic access by virtue of 
being a guardian.

 With a court hearing, the court may grant compete 
access.

 Without a hearing, the court may grant access to 
the catalogue and other assets (but not contents).

44

 The procedures for agents and trustees to gain 
access to contents and catalogue do not
normally have a court component.

 However, if the custodian does not comply 
with a proper request, the agent or trustee 
may come to court to seek a court order 
forcing the custodian to permit access.
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 14.  Custodian’s Response to Proper Request
 Must comply within 60 days.
▪ May charge reasonable fee.
▪ May disclose on paper or digitally.
▪ May object claiming request causes undue burden.

46

 Custodian’s Response to Proper Request
 If custodian does not comply:

▪ Custodian incurs no penalty.
▪ Fiduciary may obtain court order directing disclosure.
▪ Fiduciary’s estate bears all costs such as attorney fees and 
court costs.
▪ However, custodian may be liable if it does not comply 
with a valid court order.
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Must have the private key or seed phrase.
 If lost, cryptocurrency gone forever.
 No court order can help.

49

 Advice

 Protect and transfer private key

▪ Be sure someone knows you own cryptocurrency.

▪ Make back‐up copies of the private keys and 
passwords to access digital wallets.

 Keep records of where purchased and price

▪ Cryptocurrency is property, not money, so capital 
gains tax may be owed.
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What is the ULC?

• Uniform Law Commission (ULC)

• Non-profit organization formed in 1892

• Commissioners are volunteer attorneys 
appointed by the states

• ULC drafts model state legislation on topics 
where uniformity among the states is 
desirable

• Legislative staff based in Chicago 
headquarters

• www.uniformlaws.org

49-Year History of Law Reform

1969: Uniform Probate Code (Article V on Protection of 

Persons Under Disability and their Property)

1979: Uniform Durable Power of Attorney Act

1982: Uniform Guardianship & Protective 
Proceedings Act (Introduces limited guardianships)

1997: Revised UGPPA (More protective of an individual’s 

legal rights; least restrictive alternative; court visitor; 
must take person’s views into account)

2006: Uniform Power of Attorney Act (Greater 

protection against financial abuse; encourages wider 
acceptance)
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The Road to UGCOPAA

October 2011: National Guardianship Network Third 
National Guardianship Summit

The Road to UGCOPAA

Spring 2012
• 3rd National Guardianship Summit 
Standards and Recommendations

2012‐2013
• ABA Commission on Law & Aging 
reviews recommendations and 
determines which can be 
implemented by statute

Fall 2013
• Professors David English and Linda 
Whitton propose new revision

• Goal: to implement the Summit’s 
standards and recommendations

Fall 2014
• ULC President appoints new 
drafting committee

• Chair: Professor David English

UGCOPAA Drafting Committee

 Prof. David 
English, Chair

 Prof. Nina Kohn, 
Reporter

 Uniform Law 
Commissioners 
from 10 States

4
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New Law, New Name

1997
Uniform Guardianship and 
Protective Proceedings Act 

(“UGPPA”)

2017
Uniform Guardianship, 

Conservatorship, and Other 
Protective Arrangements 

Act (“UGCOPAA”)

UGCOPAA Terminology

“Guardian” means a person appointed by the court to 
make decisions with respect to the personal affairs of an 
individual.

“Conservator” means a person appointed by a court to 
make decisions with respect to the property or financial 
affairs of an individual.

“Less restrictive alternative” means an approach to 
meeting an individual’s needs which restricts fewer rights 
of the individual than would the appointment of a 
guardian or conservator.  The term includes supported 
decision making, appropriate technological assistance, 
appointment of a representative payee, and appointment 
of an agent by the individual, including appointment 
under a [power of attorney].

Why Guardianship Reform

� Recent articles have spotlighted many holes in state 
systems that failed vulnerable adults and exposed 
them to abuse and exploitation

� People are living longer and there will be more people 
in a system that it’s not prepared to handle

� Most states haven’t had a major revision of 
guardianship laws in over 20 years

7
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Political Landscape

• Typically a bi-partisan issue

• Issue isn’t “hot”…UNLESS there’s a crisis 
or tragedy

• Broad issue and could be a very long 
process

• No one-size-fits-all solution

• Lack of data

• Policy wonks aren’t necessarily on-the-
ground/frontline, workers and vice versa

Common Issues Across States

� Caregiving

� Shortage of Guardians

� Public Guardianship

� Abuse/Financial Exploitation

� Accountability and Court 
Monitoring

� Individual Rights

� Alternatives to Guardianship

� Lack of Good and Consistent 
Data

10
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Reform Trends

� Individuals, their family and friends are 
speaking up!

� Person-centered approach

� Alternatives to guardianship

� Standards and training for ALL guardians

� Increase in education and outreach

� Monitoring reforms to prevent 
abuse/exploitation

� More collaboration/taskforces/ 
multidisciplinary teams (ex. WINGS)

� State courts are taking on a more active 
role

Person-Centered Terminology

Old:

• Ward

• Alleged incapacitated person

• Incapacitated person

New:

• Adult/Minor

• Respondent

• Adult/Minor subject to 
guardianship/conservatorship

UGCOPAA: A Basic Overview

�Encourages individualized planning

�Requires least restrictive environment

� Increases court oversight and 
monitoring

Focus on the 
Courts

�Outlines clear duties and 
responsibilities

�Prevents isolation

�Gets rid of bad actors

Focus on the 
Guardian

�Protects legal rights

�Updates terminology

�Promotes independence

Focus on the 
Individual

13
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Seven Key Reforms

1. Expanded Procedural Rights

2. Least-Restrictive Alternative

3. Individual Guardianship Plans

4. Enhanced Monitoring

5. Informal Grievance Procedure

6. Clear Decision-Making Standards

7. Right to Social Interaction

Expanded Procedural Rights

• Strengthens the requirement for the 
respondent to be present at the hearing 
(audio/video hearings permitted).

• Requires findings before removal of 
fundamental rights (e.g. vote, marry).

• Attorney must advocate for the client’s wishes.

• Plain-language notice of key rights.

• Limits guardian’s ability to charge fees to 
oppose the individual’s efforts to change terms 
of the appointment.

• Automatic triggers for reconsideration.

Least-Restrictive Alternative

• Petitioners seeking guardianship or 
conservatorship must explain why a less 
restrictive alternative is not sufficient.

• Courts may treat a petition for 
guardianship or conservatorship as a 
petition for a less-restrictive alternative.

• Courts ordering guardianship or 
conservatorship must include findings 
explaining why a less-restrictive 
alternative is not sufficient.

16
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Individual Guardianship & 
Conservatorship Plans

• Guardian or conservator must file a plan 
within 60 days of appointment, with copies 
to whomever the court directs.

• Plan must include:
 Living arrangements, services, and supports;

 Social and educational activities;

 Persons with whom the adult has personal relationships 
and plans for facilitating visits with those persons;

 Nature and frequency of guardian’s communication with 
the adult;

 Goals, including future restoration of rights;

 Statement of proposed charges & expenses.

• Plan must be updated at least annually.

Enhanced Monitoring

• Guardians must submit an annual report.  
Court can compare the report to the 
individual’s plan to determine whether the 
guardian/conservator is in compliance.

• Court can appoint respondent’s loved ones 
to receive notice of all hearings, copies of 
plans, and notice of certain major events 
(e.g. change of residence, health, etc.).

• A no-cost alternative to court monitoring 
of guardianship/conservatorship.

Informal Grievance 
Procedure

• Any interested person who reasonably 
believes the guardian/conservator is out 
of compliance may submit a grievance to 
the court in writing.

• No formal petition necessary.

• Court required to review and respond as 
appropriate, unless a similar grievance 
was filed in the previous six months.

19
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Clear Decision-Making Standards

Guardians are required to:

• make the decision the they “reasonably believe the adult 
would make if the adult were able unless doing so would 
unreasonably harm or endanger the welfare or personal or 
financial interests of the adult.”  

• “consider the adult’s previous or current directions, 
preferences, opinions, values, and actions, to the extent 
actually known or reasonably ascertainable” to determine 
the decision the adult would make.

• make the decision that is in the best interest of the adult if 
the guardian cannot determine what decision the person 
would make or the decision would unreasonably harm the 
welfare or interests of the adult.

Clear Decision-Making Standards

Conservators are required to:

• “make the decision the conservator reasonably believes the 
individual would make if the individual were able unless 
doing so would unless doing so would fail to preserve the 
resources needed to maintain the individual’s well-being and 
lifestyle or otherwise unreasonably harm or endanger the 
welfare or personal or financial interests of the individual.” 

• use a best interest approach if – and only if – the 
conservator cannot determine what decision the individual 
would make or the individual’s decision would fail to 
preserve resources needed to maintain the individual’s well-
being and lifestyle or otherwise would unreasonably harm or 
endanger the individual or the individual’s interests.”

Right to Social Interaction

• Details about social interaction (who, 
where, how often, etc.) go into the plan.

• Without court approval, a guardian for an 
adult may not indefinitely restrict 
interaction with another person unless the 
guardian has good cause to believe 
interaction poses a risk of significant 
physical, psychological, or financial harm.

• Restriction limited to 7 days if the person 
has a family or pre-existing social relation-
ship with the adult, otherwise 60 days.

22
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Potential Players

• Courts

• Court Administration

• Guardians & Conservators

• State Bar Association (elder law/family 
law/probate/trust)

• Senior Advocates

• Child Advocates

• Advocates for the Developmentally Disabled

• Uniform Law Commissioners

Thank you!
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UNIFORM GUARDIANSHIP, CONSERVATORSHIP, AND OTHER PROTECTIVE 

ARRANGEMENTS ACT  

  
Prefatory Note 

  
This act replaces the Uniform Guardianship and Protective Proceedings Act (UGPPA) which 
was last comprehensively revised in 1997.  It may be enacted either as a free-standing act or as 
part of the Uniform Probate Code (UPC).  States enacting the act as part of the UPC should 
consult Article V of the UPC for the official text of the act as conformed to the UPC’s definitions 
and general provisions. 
 
The act covers guardianships and conservatorships for both minors and adults, as well as 
protective arrangements instead of guardianship for adults and protective arrangements instead 
of conservatorship for both adults and minors.  It consists of seven articles.  Article 1 contains 
definitions and general provisions applicable to guardianships, conservatorships, and protective 
arrangements instead of guardianship and conservatorship.  Article 2 governs guardianships for 
minors.  Article 3 governs guardianships for adults.  Article 4 covers conservatorships for both 
minors and adults.  Article 5 governs protective arrangements instead of guardianship or 
conservatorship.  Article 6 contains optional forms that can be used by persons petitioning for 
guardianship, conservatorship, or a protective arrangement under Article 5.  It also contains a 
form that can be used to notify adults subject to guardianship or conservatorship of their rights.  
Article 7 contains an effective date provision and boilerplate provisions common to Uniform 
acts.   
 
The act is the result of the work of the drafting committee, which was charged with revising the 
UGPPA to implement recommendations of the Third National Guardianship Summit (NGS) held 
in 2011.  The drafting committee’s work built upon two earlier versions of the act:  the 1982 
UGPPA which significantly advanced guardianship law by recognizing limited guardianship, 
and the 1997 UGPPA which further advanced the law by, among other things, adopting a 
functional definition of capacity and emphasizing that guardianship and conservatorship should 
be options of last resort.  The 1982 UGPPA in turn build upon the provisions of Article V of the 
UPC as originally approved in 1969. 
 
The drafting committee worked in close consultation with a broad range of participants 
representing numerous constituencies.  In addition to the American Bar Association advisors 
listed above, national organizations providing significant input included AARP, The ARC, the 
American College of Trust and Estate Counsel, the National Academy of Elder Law Attorneys, 
the National Association to Stop Guardianship Abuse, the National College of Probate Judges, 
the National Center for State Courts, the National Disability Rights Network, and the National 
Guardianship Association.  
 

The act has three overarching aims.   
 
First, it aims to reflect the person-centered philosophy endorsed by the NGS.  The person-
centered approach is evidenced in the act’s updated terminology.  The terms “ward” and 
“incapacitated person,” which were rejected by the NGS as demeaning and even offensive, are 
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eliminated and the more precise terms “adult subject to guardianship,” “minor subject to 
guardianship,” and “individual subject to conservatorship” are used instead.  The person-
centered approach is also evident in new provisions requiring that individuals subject to 
guardianship or conservatorship be given meaningful notice of their rights and how to assert 
them; provisions that require involving individuals subject to guardianship and conservatorship 
in decisions about their lives; requirements that guardians and conservators create person-
centered plans; and provisions to facilitate court monitoring of compliance with those plans.   
 
Second, the act aims to create legal rules that advance key objectives embraced by the NGS, 
including respecting and protecting the rights and interests of both individuals alleged to need a 
guardian or conservator and individuals subject to guardianship or conservatorship.  These 
include provisions designed to ensure that the least restrictive means are used to protect an 
individual alleged to need a guardianship or conservatorship, to provide better guidance to 
guardians and conservators, and to help courts monitor guardians and conservators.   
 
Third, the act aims to advance rules and systems that make it easier for all persons involved in 
the process—whether they be petitioners, individuals subject to guardianship or conservatorship, 
guardians or conservators, or judges—to achieve these objectives.  It does this in a number of 
ways.  These include creating new petition requirements to ensure that judges have the 
information needed to make appropriate decisions; creating an option for courts to enter orders 
instead of guardianship or conservatorship where such less restrictive alternatives would meet a 
respondent’s need; and offering model forms to make it easier for petitioners to seek limited 
appointments instead of full ones. 
 
With these overarching objectives in mind, a number of more specific changes are likely to be 
particularly noteworthy to those considering the act. 
 
First, the act includes clearer guidance to guardians and conservators, many of whom are lay 
people.  Specifically, the act clarifies how appointees are to make decisions, including decisions 
about particularly fraught issues such as medical treatment and residential placement.  These 
clarifications are consistent with the person-centered approach embraced by the act in that 
appointees are given specific guidance on involving the individual in decisions. 
 
Second, the act recognizes the role of, and encourages the use of, less restrictive alternatives, 
including supported decision-making and single-issue court orders instead of guardianship and 
conservatorship.  To this end, the act provides that neither guardianship nor conservatorship is 
appropriate where an adult’s needs can be met with technological assistance or supported 
decision-making.  It also provides for protective arrangements instead of guardianship or 
conservatorship; the 1997 version, by contrast, only provided for such an arrangement as an 
alternative to conservatorship.  These alternative arrangements have the potential to reduce the 
extent to which individuals in need of protection are deprived of liberties.  They can also reduce 
the time and cost associated with meeting individuals’ needs.  Unlike a guardianship or 
conservatorship, long-term monitoring and reporting will generally be unnecessary. 
 
Third, the act expands the procedural rights for respondents with the aim of ensuring that 
respondents’ rights are fully respected and that guardianships and conservatorships are only 
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imposed when less restrictive alternatives are not feasible.  In expanding these protections, the 
act strikes a balance between the need to provide meaningful procedural rights for individuals 
alleged to need a guardian or conservator, and the need to avoid making the appointment process 
overly complex or expensive.  Key revisions include narrowing the exception to the general rule 
that the respondent must be present at the hearing, a requirement that explicit findings be made 
before certain fundamental rights are removed, and the elimination of provisions that would have 
allowed appointment of a guardian for an adult by will or other writing without prior judicial 
approval.   
 
Fourth, the act provides for enhanced monitoring of guardians and conservators to ensure that 
such appointees are complying with their fiduciary duties and that individuals subject to 
guardianship and conservatorship are protected against exploitation.  One innovation in the act is 
to allow the court to identify people who are to be given notice of certain key changes or suspect 
actions, and who can therefore serve as an extra set of eyes and ears for the court.  Other 
revisions include a provision that makes bond a default option for conservators and the addition 
of provisions that clarify factors relevant in determining the reasonableness of fees for guardians 
and conservators. 
 
Fifth, the act provides enhanced procedural rights for individuals subject to guardianship and 
conservatorship.  Key changes from the 1997 act include a provision that the court provide such 
individuals with plain-language notice of key rights, the addition of provisions for attorney 
representation of individuals subject to guardianship and conservatorship, greater scrutiny of the 
guardian or conservator’s ability to charge fees to oppose the individual’s efforts to alter the 
appointment, and additional triggers for reconsideration of an appointment.  
 

Sixth, recognizing that individuals subject to guardianship and conservatorship benefit from 
visitation and communication with third parties, the act sets forth specific rights to such 
interactions.  In recent years, some family members of individuals subject to guardianship have 
raised concerns that guardians have unreasonably restricted the ability of individuals subject to 
guardianship to receive visitors and communicate with others, and family advocates have 
encouraged legislative responses to address this concern.  The act includes a variety of 
provisions addressing this concern.  These include a limitation on a guardian’s ability to curtail 
communications, visits, or interactions between an adult subject to guardianship and third parties 
and a requirement that a guardian prioritize residential settings that allow the individual subject 
to guardianship to interact with those important to the individual.  In a similar vein, it establishes 
a default that the adult children and spouse of an adult subject to guardianship or conservatorship 
are entitled to notice of key events, including a change in the adult’s primary residence, the 
adult’s death, or a significant change in the adult’s condition. 
 
Seventh, the act creates a new mechanism for protecting individuals from exploitation.  Section 
503 of the act allows a court, without imposing a guardianship or conservatorship or ruling on 
the individual’s abilities, to restrict access to the respondent or the respondent’s property by a 
specified person that the court finds by clear-and-convincing evidence: (1) through fraud, 
coercion, duress, or the use of deception and control, caused, or attempted to cause, an action 
that would have resulted in financial harm to the respondent or the respondent’s property; and (2) 
poses a serious risk of substantial financial harm to the respondent or the respondent’s property.  



4 
 

This allows courts to create tailored orders to protect vulnerable individuals at risk of substantial 
exploitation even though the individual might not have the level of limitation in abilities 
necessary to impose a conservatorship or guardianship.  At the same time, it discourages courts 
from imposing a guardianship or conservatorship if a limited order would meet an individual’s 
needs. 
 
Eighth, the act contains a variety of provisions designed to improve compliance with the act’s 
prohibition on courts establishing a full guardianship or conservatorship if a limited guardianship 
or conservatorship would meet the respondent’s needs.  The drafting committee recognized that, 
despite the best efforts of previous committees, there is a lack of compliance with the prohibition 
even though it was included in the 1997 act.  In order to facilitate compliance, the act includes a 
sample petition which makes it easier for a petitioner to seek a limited order.  In addition, the act 
requires petitioners seeking a full guardianship or conservatorship to do more to justify that 
approach, and courts imposing a full guardianship to provide findings to support that imposition. 
 
Ninth, the act modernizes and clarifies provisions related to minors subject to guardianship.  For 
example, consistent with modern trends in the law, the act provides for greater involvement of 
minors in decisions involving them.  The age of involvement for a minor has been lowered from 
14 to 12, the decision-making standard for guardians now calls on them to consider the minor’s 
views, and an attorney must be appointed for a minor in certain situations.  The act also provides 
greater guidance to those petitioning for guardianship of a minor, to courts determining whether 
they have jurisdiction over guardianship for minors, and to guardians making decisions on behalf 
of minors.  In addition, in consideration of the U.S. Supreme Court’s ruling in Troxel v. 

Granville, 530 U.S. 57 (2000), the act provides greater due process protections for parents of 
minors  
 
Tenth, the act contains updated provisions to govern property management for individuals 
subject to conservatorship.  In updating property management protections, the drafting 
committee looked to the Uniform Prudent Investor Act and the Uniform Trust Code, among 
other sources of guidance. 
 
Finally, the act has been reorganized with the aim of making it easier to understand.  Ease of use 
is important as many of those who need to comply with its directives are not attorneys, but are 
family members or friends responding to urgent or unstable circumstances, or are individuals 
with limited resources and significant functional challenges.  
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UNIFORM GUARDIANSHIP, CONSERVATORSHIP, AND OTHER PROTECTIVE 

ARRANGEMENTS ACT  

 

[ARTICLE] 1 

GENERAL PROVISIONS 

 SECTION 101.  SHORT TITLE.  This [act] may be cited as the Uniform Guardianship, 

Conservatorship, and Other Protective Arrangements Act. 

Comment 

The title has been changed from the predecessor “Uniform Guardianship and Protective 
Proceedings Act” to better reflect the act’s content.   
 
Including the word “conservatorship” in the title helps clarify that the 2017 act, like prior 
versions, covers both guardianship, which involves making decisions about the personal affairs 
of another person, and conservatorship, which involves management of another person’s 
property and financial affairs.   Including the term “protective arrangement” in the title reflects 
the fact that the 2017 act, unlike prior versions, emphasizes the use of protective arrangements as 
a less restrictive alternative to guardianship or conservatorship.   
 
By avoiding the broad term “protective proceeding,” the new title signals that the 2017 act does 
not cover all “protective proceedings” as that phrase is often understood (e.g., it does not cover 
common orders used for protection from domestic violence).  The predecessor act’s use of the 
term “protective proceeding” to refer to conservatorship proceedings and proceedings for a court 
order authorizing a transaction only with respect to property was confusing to many.   

 

 SECTION 102.  DEFINITIONS.  In this [act]: 

 (1) “Adult” means an individual at least [18] years of age or an emancipated individual 

under [18] years of age. 

(2) “Adult subject to conservatorship” means an adult for whom a conservator has been 

appointed under this [act]. 

(3) “Adult subject to guardianship” means an adult for whom a guardian has been 

appointed under this [act].  

(4) “Claim” includes a claim against an individual or conservatorship estate, whether 

arising in contract, tort, or otherwise. 
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 (5) “Conservator” means a person appointed by a court to make decisions with respect to 

the property or financial affairs of an individual subject to conservatorship.  The term includes a 

co-conservator. 

 (6) “Conservatorship estate” means the property subject to conservatorship under this 

[act]. 

 (7) “Full conservatorship” means a conservatorship that grants the conservator all powers 

available under this [act].   

(8) “Full guardianship” means a guardianship that grants the guardian all powers 

available under this [act].   

 (9) “Guardian” means a person appointed by the court to make decisions with respect to 

the personal affairs of an individual.  The term includes a co-guardian but does not include a 

guardian ad litem. 

 (10) “Guardian ad litem” means a person appointed to inform the court about, and to 

represent, the needs and best interest of an individual. 

 (11) “Individual subject to conservatorship” means an adult or minor for whom a 

conservator has been appointed under this [act]. 

 (12) “Individual subject to guardianship” means an adult or minor for whom a guardian 

has been appointed under this [act]. 

(13) “Less restrictive alternative” means an approach to meeting an individual’s needs 

which restricts fewer rights of the individual than would the appointment of a guardian or 

conservator.  The term includes supported decision making, appropriate technological assistance, 

appointment of a representative payee, and appointment of an agent by the individual, including 

appointment under a [power of attorney for health care] or power of attorney for finances. 
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(14) “Letters of office” means a record issued by a court certifying a guardian’s or 

conservator’s authority to act. 

 (15) “Limited conservatorship” means a conservatorship that grants the conservator less 

than all powers available under this [act], grants powers over only certain property, or otherwise 

restricts the powers of the conservator.  

 (16) “Limited guardianship” means a guardianship that grants the guardian less than all 

powers available under this [act] or otherwise restricts the powers of the guardian. 

(17) “Minor” means an unemancipated individual under [18] years of age. 

(18) “Minor subject to conservatorship” means a minor for whom a conservator has been 

appointed under this [act]. 

(19) “Minor subject to guardianship” means a minor for whom a guardian has been 

appointed under this [act]. 

(20) “Parent” does not include an individual whose parental rights have been terminated. 

 (21) “Person” means an individual, estate, business or nonprofit entity, public 

corporation, government or governmental subdivision, agency, or instrumentality, or other legal 

entity. 

 (22) “Property” includes tangible and intangible property. 

 (23) “Protective arrangement instead of conservatorship” means a court order entered 

under Section 503.  

 (24) “Protective arrangement instead of guardianship” means a court order entered under 

Section 502. 

  (25) “Protective arrangement under [Article] 5” means a court order entered under 

Section 502 or 503.  
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 (26) “Record”, used as a noun, means information that is inscribed on a tangible medium 

or that is stored in an electronic or other medium and is retrievable in perceivable form.   

(27) “Respondent” means an individual for whom appointment of a guardian or 

conservator or a protective arrangement instead of guardianship or conservatorship is sought. 

 (28) “Sign” means, with present intent to authenticate or adopt a record:    

  (A) to execute or adopt a tangible symbol; or    

  (B) to attach to or logically associate with the record an electronic symbol, sound, 

or process.   

(29) “Standby guardian” means a person appointed by the court under Section 207.   

 (30) “State” means a state of the United States, the District of Columbia, Puerto Rico, the 

United States Virgin Islands, or any territory or insular possession subject to the jurisdiction of 

the United States.  The term includes a federally recognized Indian tribe. 

 (31) “Supported decision making” means assistance from one or more persons of an 

individual’s choosing in understanding the nature and consequences of potential personal and 

financial decisions, which enables the individual to make the decisions, and in communicating a 

decision once made if consistent with the individual’s wishes. 

Legislative Note: Unlike the 1997 act, this act does not use the term “incapacitated person.”  

Because this term may be used elsewhere in an enacting state’s statutory code, the state should 

review its other laws to determine whether conforming amendments are necessary.  

 

Comment 

In addition to clarifying the definition of terms used in the 1997 act, the 2017 act adds several 
new defined terms. 
 
The 2017 act replaces the term “ward,” which was used in prior versions of the act, with the 
terms “minor subject to guardianship” (paragraph (19)), “adult subject to guardianship” 
(paragraph (3)), and “individual subject to guardianship” (paragraph (12)).   This change reflects 
a modern understanding that the word “ward” has pejorative implications, and implements 
Recommendation 1.7 of the Third National Guardianship Summit that the term be avoided in 
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favor of person-first language.  See Third National Guardianship Summit Standards & 

Recommendations, 2012 UTAH L. REV. 1191, 1199 (2012).  Additionally, the 2017 act replaces 
the term “protected person” with “adult subject to conservatorship” (paragraph (2)), “individual 
subject to conservatorship” (paragraph (11)), and “minor subject to conservatorship” (paragraph 
(18)). Similar to the replacement of the term “ward,” replacing the term “protected person” 
implements a person-first philosophy. 
 
The act adds a definition of “less restrictive alternative” (paragraph (13)).  The term is used to 
describe a variety of arrangements that might meet an individual’s needs without the loss of 
rights intrinsic to guardianship and conservatorship.  Whether a particular alternative will meet 
the person’s needs, as well as whether a particular alternative is in fact “less restrictive,” will 
vary on a case-by-case basis. 
 
The act also adds the term “supported decision making” (paragraph (31)).  The act uses the term 
to apply to a variety of arrangements in which an individual is assisted by one or more persons of 
the individual’s choosing in making and communicating decisions.  These arrangements may be 
purely informal, or may be formalized by an agreement between the individual and the person or 
persons providing assistance.   
 
Although the term “supported decision making” has received much attention in recent years, the 
underlying concept is not new.  In other contexts, the fact that an individual may need help to 
make decisions, or communicate decisions, is well-recognized.  Indeed, entire professions (e.g., 
investment advisors, admissions counselors, etc.) have developed to provide others with support 
in making decisions.  The act thus puts assistance with decision-making in the same category as 
other forms of assistance individuals may require (e.g., technological assistance or the use of an 
interpreter) to meet their needs. 
  
Notably, consistent with Recommendation 1.7 of the Third National Guardianship Summit, the 
act no longer uses the term “incapacitated person,” a term used in all prior versions of the act. 
The term is unnecessary because the key concept from the definition in the 1997 act—the 
inability to meet essential requirements and to receive and evaluate information or communicate 
decisions—is built directly into the preconditions for the appointment of a guardian in Section 
301 or a conservator in Section 401, which also spell out that a guardianship or conservatorship 
may be established for an adult only if the adult’s needs cannot be met using less restrictive 
alternatives. Compare Section 301 (2017 act) with Section 102(5) (1997 act). There is no need to 
use the potentially offensive term as a general label for an adult subject to guardianship or 
conservatorship.  
 
As under the 1997 act, the term “parent” (paragraph (20)) is defined only to the extent of 
excluding an individual whose parental rights have been terminated.  Remaining aspects of the   
meaning of “parent” are left to other laws of the enacting state.  A parent whose parental rights 
have been terminated, however, is not a parent as so defined even if the parent is allowed to 
inherit from the child under the enacting state’s probate code.  
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 SECTION 103.  SUPPLEMENTAL PRINCIPLES OF LAW AND EQUITY 

APPLICABLE.  Unless displaced by a particular provision of this [act], the principles of law 

and equity supplement its provisions. 

Legislative Note:  If codified as part of a state’s version of the UPC, the enacting state should 

place the section number in brackets to preserve the numbering system: [SECTION 103.  

RESERVED]. 

 

Comment 

This section will be needed if the act is enacted as a stand-alone act and not codified as part of a 
state’s version of the UPC.   
 

 SECTION 104.  SUBJECT-MATTER JURISDICTION.   

(a) Except to the extent jurisdiction is precluded by [insert citation to Uniform Child 

Custody Jurisdiction and Enforcement Act], the [designate appropriate court] has jurisdiction 

over a guardianship for a minor domiciled or present in this state.  The court has jurisdiction over 

a conservatorship or protective arrangement instead of conservatorship for a minor domiciled or 

having property in this state. 

(b) The [designate appropriate court] has jurisdiction over a guardianship, 

conservatorship, or protective arrangement under [Article] 5 for an adult as provided in the 

[insert citation to Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act]. 

(c) After notice is given in a proceeding for a guardianship, conservatorship, or protective 

arrangement under [Article] 5 and until termination of the proceeding, the court in which the 

petition is filed has: 

  (1) exclusive jurisdiction to determine the need for the guardianship, 

conservatorship, or protective arrangement; 

  (2) exclusive jurisdiction to determine how property of the respondent must be 

managed, expended, or distributed to or for the use of the respondent, an individual who is 
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dependent in fact on the respondent, or other claimant;  

  (3) nonexclusive jurisdiction to determine the validity of a claim against the 

respondent or property of the respondent or a question of title concerning the property; and 

 (4) if a guardian or conservator is appointed, exclusive jurisdiction over issues 

related to administration of the guardianship or conservatorship. 

(d) A court that appoints a guardian or conservator, or authorizes a protective 

arrangement under [Article] 5, has exclusive and continuing jurisdiction over the proceeding 

until the court terminates the proceeding or the appointment or protective arrangement expires by 

its terms. 

Comment 

Subsection (a) recognizes that the Uniform Child Custody Jurisdiction and Enforcement Act 
(1997) (UCCJEA) largely controls jurisdiction over guardianship for minors.  However, the 
UCCJEA does not apply to proceedings involving a minor’s property. Therefore, subsection (a) 
does grant the court jurisdiction over a conservatorship or protective arrangement for a minor 
domiciled or having property in the state.  
 
Subsection (b) aligns subject matter jurisdiction for proceedings for adults with provisions found 
in the Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act (UAGPPJA), 
which was approved in 2007 and which is codified as Article 5A of the Uniform Probate Code.  
As of June 2018, the UAGPPJA has been enacted in all but four states. 
 
Subsection (c) addresses jurisdiction after the filing of a petition seeking a guardianship, 
conservatorship, or protective arrangement instead of guardianship or conservatorship under 
Article 5.  Subsection (c)(1) provides that the court in which the petition is filed has exclusive 
jurisdiction to determine whether to order a guardianship, conservatorship, or protective 
arrangement under this act.  Thus, if a petition seeks a guardianship, the court has exclusive 
jurisdiction to determine not only the need for guardianship, but also for conservatorship or a 
protective arrangement instead of guardianship or conservatorship.  This provision gives the 
court the jurisdiction needed to treat a petition for a more restrictive arrangement as one for a 
less restrictive arrangement where that less restrictive arrangement would meet the individual’s 
needs as set forth in Sections 301, 401, and 501. 
  
Subsection (c)(2) likewise gives the court exclusive jurisdiction to determine how property of the 
respondent subject to the law of the state is to be managed, expended, or distributed to or for the 
use of the respondent, an individual who is dependent in fact on the respondent, or other 
claimant.  This provision recognizes that such matters are an integral part of the legal issue 



12 
 

before a court in a proceeding under this act. 
 
Pursuant to subsection (c)(3), the court has concurrent, nonexclusive jurisdiction to determine the 
validity of a claim against the respondent or the respondent’s property, or a question of title 
concerning that property.  Such questions are often very closely related to proceedings brought 
under this act, but are not so inherently bound to the proceedings as to warrant exclusive 
jurisdiction.   
 
Subsection (c)(4) simply states that a court that appoints a guardian or conservator has exclusive 
jurisdiction over issues related to administration of the guardianship or conservatorship. 
 
Subsection (d) clarifies that a court does not lose jurisdiction over a guardianship or 
conservatorship because of a change in location of the guardian or conservator, or of the 
individual subject to guardianship or conservatorship. 

 
 SECTION 105.  TRANSFER OF PROCEEDING.   

 (a) This section does not apply to a guardianship or conservatorship for an adult which is 

subject to the transfer provisions of [insert citation to Article 3 of the Uniform Adult 

Guardianship and Protective Proceedings Jurisdiction Act].  

 (b) After appointment of a guardian or conservator, the court that made the appointment 

may transfer the proceeding to a court in another [county] in this state or another state if transfer 

is in the best interest of the individual subject to the guardianship or conservatorship. 

 (c) If a proceeding for a guardianship or conservatorship is pending in another state or a 

foreign country and a petition for guardianship or conservatorship for the same individual is filed 

in a court in this state, the court shall notify the court in the other state or foreign country and, 

after consultation with that court, assume or decline jurisdiction, whichever is in the best interest 

of the respondent. 

 (d) A guardian or conservator appointed in another state or country may petition the court 

for appointment as a guardian or conservator in this state for the same individual if jurisdiction in 

this state is or will be established.  The appointment may be made on proof of appointment in the 

other state or foreign country and presentation of a certified copy of the part of the court record 
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in the other state or country specified by the court in this state.   

 (e) Notice of hearing on a petition under subsection (d), together with a copy of the 

petition, must be given to the respondent, if the respondent is at least 12 years of age at the time 

of the hearing, and to the persons that would be entitled to notice if the procedures for 

appointment of a guardian or conservator under this [act] were applicable.  The court shall make 

the appointment unless it determines the appointment would not be in the best interest of the 

respondent.   

 (f) Not later than 14 days after appointment under subsection (e), the guardian or 

conservator shall give a copy of the order of appointment to the individual subject to 

guardianship or conservatorship, if the individual is at least 12 years of age, and to all persons 

given notice of the hearing on the petition. 

Comment 

This section, which is similar to Section 107 of the 1997 act, will have limited application. 
Transfer of proceedings for adults from one state to another are governed by the widely enacted 
Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act (UAGPPJA), approved 
in 2007, which contains a detailed procedure for transferring an adult proceeding to another state.  
The specific provisions in this section are therefore limited to transfer of an adult proceeding to 
another county within the same state, and to transfers of a minor’s proceeding, whether to 
another state or county.  In the case of a guardianship for a minor under Article 2, however, the 
relevant states’ versions of the Uniform Child Custody Jurisdiction and Enforcement Act 
(UCCJEA) should be consulted for additional rules on when a case may be transferred and the 
procedures to be used when more than one court is involved in making these determinations. 
 
This section, and Section 106, which addresses the appropriate venue within a state for 
appointment of a guardian or conservator, are designed to limit forum shopping and to assist the 
courts in keeping track of guardianships and conservatorships.  Some guardians and conservators 
have attempted to thwart a court’s authority by moving the individual subject to guardianship or 
conservatorship to another county, state, or foreign country.   
 
The standard for transferring a guardianship or protective proceeding under this section is always 
the best interest of the individual, and courts should use care to avoid transfers to secure a more 
favorable venue for other reasons.  In considering whether transfer is in the best interest of an 
adult, the court should consider the adult’s preferences, opinions, values, and actions consistent 
with the decision-making standards set forth in Section 313 and Section 418. In considering 
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whether transfer is in the best interest of a minor, the court should consider the minor’s 
preferences consistent with the decision-making standards in Section 209 and Section 210.   
 
Under subsection (d), a guardian or conservator appointed in another state or country may 
petition the court for appointment as a guardian or conservator in this state if jurisdiction is 
already established or will be established upon the transfer. Pursuant to Section 113, unless the 
court otherwise orders, notice of the hearing on the petition must be given at least 14 days before 
the hearing. Under subsection (e), notice to a respondent or individual subject to guardianship 
who is under 12 years of age is permissive.   
 
 SECTION 106.  VENUE. 

 (a) Venue for a guardianship proceeding for a minor is in: 

  (1) the [county] in which the minor resides or is present at the time the proceeding 

commences; or 

  (2) the [county] in which another proceeding concerning the custody or parental 

rights of the minor is pending.  

 (b) Venue for a guardianship proceeding or protective arrangement instead of 

guardianship for an adult is in: 

  (1) the [county] in which the respondent resides;  

  (2) if the respondent has been admitted to an institution by court order, the 

[county] in which the court is located; or 

  (3) if the proceeding is for appointment of an emergency guardian for an adult, 

the [county] in which the respondent is present. 

 (c) Venue for a conservatorship proceeding or protective arrangement instead of 

conservatorship is in: 

  (1) the [county] in which the respondent resides, whether or not a guardian has 

been appointed in another [county] or other jurisdiction; or 

  (2) if the respondent does not reside in this state, in any [county] in which 
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property of the respondent is located. 

 (d) If proceedings under this [act] are brought in more than one [county], the court of the 

[county] in which the first proceeding is brought has the exclusive right to proceed unless the 

court determines venue is properly in another court or the interest of justice otherwise requires 

transfer of the proceeding. 

Legislative Note: Under this section, the reference to “county” is placed in brackets to 

accommodate enacting jurisdictions that use a different term for the relevant unit of local 

government.  

 

Comment 

This section modifies the venue provisions for a proceeding for a minor that were found in 
Section 108 of the 1997 act but largely follows the provisions of the 1997 act for adult 
proceedings.   
 
Under Section 108 of the 1997 act, venue for a proceeding for a minor was in the county in 
which the minor resides or is present at the time the proceeding commences.  Subsection (a)(2), 
recognizing that such cases can arise out of a proceeding concerning child custody or 
adjudication of parental rights, provides that venue is also in the county in which that other 
proceeding is pending.  
 
As set forth in Section 108 of the 1997 act, appointment of a guardian or conservator (other than 
an emergency guardian or conservator) for an adult may be made only by a court in the county 
where the individual subject to guardianship or conservatorship resides.  A court in the county 
where the individual is currently located but is not a resident is not prohibited from acting, but 
such action is limited to the appointment of an emergency guardian or an emergency 
conservator. 
 
The requirement that only a court in the county where the respondent resides may appoint a 
guardian or conservator (except in an emergency) applies when proceedings are brought in 
different states, and also when multiple proceedings are brought in different counties of the same 
state.  Subsection (d) provides that when more than one proceeding is brought within a state, the 
first court decides where venue is appropriate.  The first court should not automatically proceed; 
it should first decide where proper venue lies and enter an order accordingly. 

 
 SECTION 107.  PRACTICE IN COURT. 

 (a) Except as otherwise provided in this [act], the rules of evidence and civil procedure, 

including rules concerning appellate review, govern a proceeding under this [act]. 
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 (b) If proceedings for a guardianship, conservatorship, or protective arrangement under 

[Article] 5 for the same individual are commenced or pending in the same court, the proceedings 

may be consolidated. 

 [(c) A respondent may demand a jury trial in a proceeding under this [act] on the issue 

whether a basis exists for appointment of a guardian or conservator.] 

Legislative Note: State laws vary with respect to whether a jury trial may be demanded in a 

guardianship or conservator case.  States in which a jury trial may be demanded should include 

subsection (c).  

 
Comment 

 
Subsection (a) incorporates the enacting state’s rules of procedure.  Subsection (b) authorizes the 
consolidation of multiple proceedings that are pending in the same court. It is critical that the 
separate proceedings be consolidated when separate petitions for guardianship and 
conservatorship or for a protective arrangement instead of guardianship or conservatorship are 
filed.  Consolidation serves to protect the respondent’s rights and to provide continuity and 
consistency. 
 
Subsection (c) is new to this act but the section is otherwise similar to Section 109 of the 1997 
act.  Subsection (c) creates an option for states to give respondents the right to demand a jury 
trial to determine whether the basis for appointment of a guardian or conservator exists. 
 

SECTION 108.  LETTERS OF OFFICE.   

(a) The court shall issue letters of office to a guardian on filing by the guardian of an 

acceptance of appointment.   

(b) The court shall issue letters of office to a conservator on filing by the conservator of 

an acceptance of appointment and filing of any required bond or compliance with any other 

asset-protection arrangement required by the court.   

(c) Limitations on the powers of a guardian or conservator or on the property subject to 

conservatorship must be stated on the letters of office. 

 (d) The court at any time may limit the powers conferred on a guardian or conservator.  

The court shall issue new letters of office to reflect the limitation.  The court shall give notice of 
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the limitation to the guardian or conservator, individual subject to guardianship or 

conservatorship, each parent of a minor subject to guardianship or conservatorship, and any other 

person the court determines. 

Comment 

Subsection (a) requires a guardian to file an acceptance of office.  Subsection (b) requires a 
conservator to file an acceptance of office as well as any required bond.  Subsection (c) requires 
the court to state any limitations on the powers of the guardian or conservator in the letters of 
office so the limitations may be recognized and honored.  Pursuant to subsection (d), a separate 
court order, not merely an amendment to the letters of office, is required to modify the powers of 
the guardian or conservator. The specific procedure for modifying the powers of a guardian or 
conservator is addressed elsewhere in the act. See Section 319 (for guardians of adults), and 
Section 431 (for conservatorships).  Language in Section 110 of the 1997 act that required the 
letters of office to state whether a guardian was appointed by a court, a parent, or a spouse has 
been omitted because this act provides for appointment by a court only.  Provisions in Sections 
301 through 303 of the 1997 act that allowed for a guardianship to be established for an adult 
without full due process in a court of law were rejected by the drafting committee as inconsistent 
with adults’ fundamental rights.  Likewise, under the 2017 act, a guardianship for a minor may 
be established only pursuant to a court order.   The provisions of Section 202 of the 1997 act 
allowing for parental appointment of a guardian without prior court review were not carried over 
into the 2017 act.  
 

SECTION 109.  EFFECT OF ACCEPTANCE OF APPOINTMENT.  On acceptance 

of appointment, a guardian or conservator submits to personal jurisdiction of the court in this 

state in any proceeding relating to the guardianship or conservatorship. 

Comment 

Once the guardian or conservator accepts the appointment, the court has jurisdiction over the 
guardian or conservator in any proceeding relating to the guardianship or conservatorship.  
Regardless of where the guardian or conservator may move, jurisdiction over the guardian or 
conservator continues.  See Section 104(d). 
 
Unlike Section 111 of the 1997 act, this section does not prescribe the procedure for giving 
notice to a guardian or conservator, instead leaving this issue to the enacting state’s rules of civil 
procedure.   

 
 SECTION 110.  CO-GUARDIAN; CO-CONSERVATOR.   

 (a) The court at any time may appoint a co-guardian or co-conservator to serve 
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immediately or when a designated event occurs.   

 (b) A co-guardian or co-conservator appointed to serve immediately may act when that 

co-guardian or co-conservator complies with Section 108.   

 (c) A co-guardian or co-conservator appointed to serve when a designated event occurs 

may act when: 

  (1) the event occurs; and 

  (2) that co-guardian or co-conservator complies with Section 108.   

 (d) Unless an order of appointment under subsection (a) or subsequent order states 

otherwise, co-guardians or co-conservators shall make decisions jointly. 

Comment 

This section, new to the act, clarifies the procedure for appointing co-guardians and co-
conservators and the role of such appointees.  Co-appointment may be useful when the court 
determines that appointment of a particular person is desirable but recognizes that the person 
may need help in carrying out fiduciary duties, either currently or in the future.  For example, the 
court might appoint co-conservators in a situation where an elderly parent seeks to become 
conservator for a developmentally disabled son (whose needs cannot be met by less restrictive 
alternatives), and the court determines that the parent is the person most knowledgeable about 
the son’s needs and preferences but would benefit from help in making financial decisions, or the 
parent has significant health issues that may intermittently hinder the parent’s ability to perform 
needed functions.  In this situation, appointing another person as co-conservator (such as a 
sibling of the son) may better meet the son’s needs. 
 
Under this section, the court’s appointment of a co-guardian or co-conservator need not be 
immediate. Rather, under subsection (c) the appointment may be made effective upon a 
designated future event such as a death or resignation of another co-guardian or co-conservator. 
However, the appointment does not take effect until the co-guardian or co-conservator meets the 
requirements of Section 108 by filing an acceptance of office and, if applicable, a bond.  
 
Subsection (d) confirms that co-guardians and co-conservators must act jointly unless the court 
orders otherwise either at the time of original appointment or later.  However, a co-guardian or 
co-conservator need not obtain court approval to delegate to another co-conservator as provided 
in Section 124. 
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 SECTION 111.  JUDICIAL APPOINTMENT OF SUCCESSOR GUARDIAN OR 

SUCCESSOR CONSERVATOR. 

 (a) The court at any time may appoint a successor guardian or successor conservator to 

serve immediately or when a designated event occurs. 

 (b) A person entitled under Section 202 or 302 to petition the court to appoint a guardian 

may petition the court to appoint a successor guardian.  A person entitled under Section 402 to 

petition the court to appoint a conservator may petition the court to appoint a successor 

conservator. 

 (c) A successor guardian or successor conservator appointed to serve when a designated 

event occurs may act as guardian or conservator when: 

 (1) the event occurs; and  

(2) the successor complies with Section 108. 

 (d) A successor guardian or successor conservator has the predecessor’s powers unless 

otherwise provided by the court. 

Comment 

This section is designed to create a comprehensive and clear set of rules to govern appointment 
of successor guardians and conservators.  It includes language previously found in Section 112 
of the 1997 act.   
 
Subsection (a) authorizes a court to appoint a successor guardian or conservator, effective either 
upon appointment of the original guardian or conservator or upon a future contingency.  A court 
can also appoint a successor guardian or conservator to fill an existing or potential vacancy.  
However, under subsection (c) the appointment of the successor, whether immediate or upon a 
future event, does not take effect until the successor guardian or conservator meets the 
requirements of Section 108 by filing an acceptance of office and, if applicable, a bond.  
 
The ability to appoint a guardian or conservator to act upon some specified future event can be 
particularly useful in situations involving adults with developmental disabilities.  The initial 
guardian or conservator appointed will usually be a parent of the individual subject to 
guardianship or conservatorship.  The ability to appoint a successor guardian or conservator at 
the time of the initial appointment can provide both the parent and the individual with assurance 
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that upon the parent’s death someone will be available to step in and provide continuity of 
assistance. 
 
The ability to appoint a successor or additional guardian to take office in the future is different 
from appointing a standby guardian for a minor under Article 2.  Standby guardians for minors 
can be appointed to take office in the future even though no guardian is currently in office – 
usually because a parent is providing care but expects to be unable to fulfill parental duties in the 
foreseeable future.  Under this section, only the appointment of a successor or additional 
guardian or conservator is allowed. 
 
Subsection (d) clarifies that a successor guardian or conservator has all of the predecessor’s 
powers unless otherwise provided by the court.  Although the successor typically will have the 
same powers as the predecessor, the court may use the change of guardian or conservator to 
grant the successor less or more powers.  Any modification of powers, particularly an expansion 
of powers, must comply with the procedures under Section 319 (for guardians of adults) or 
Section 431 (for conservatorships).  
 
 SECTION 112.  EFFECT OF DEATH, REMOVAL, OR RESIGNATION OF 

GUARDIAN OR CONSERVATOR. 

(a) Appointment of a guardian or conservator terminates on the death or removal of the 

guardian or conservator, or when the court under subsection (b) approves a resignation of the 

guardian or conservator.  

(b) A guardian or conservator must petition the court to resign.  The petition may include 

a request that the court appoint a successor.  Resignation of a guardian or conservator is effective 

on the date the resignation is approved by the court.   

 (c) Death, removal, or resignation of a guardian or conservator does not affect liability for 

a previous act or the obligation to account for: 

  (1) an action taken on behalf of the individual subject to guardianship or 

conservatorship; or  

  (2) the individual’s funds or other property. 

Comment 

A guardian or conservator may submit a resignation at any time, but pursuant to subsection (a) 
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the resignation is not effective until approved by the court.  Subsection (b), which requires that a 
guardian or conservator must petition the court for permission to resign, assures that all affected 
parties will receive notice of the resignation. 
 
Regardless of how the appointment ended, subsection (c) clarifies that a guardian or conservator 
whose appointment has ended is still liable for previous breaches of the guardian’s or 
conservator’s fiduciary duty, and still has a duty to account for property of the individual subject 
to guardianship or conservatorship that was within the guardian’s or conservator’s control.  In 
the event of a termination of appointment due to the death of the guardian or conservator, the 
duty to account is normally performed by the personal representative of the estate of the 
deceased guardian or conservator.  In the event of the removal of a guardian or conservator due 
to the guardian’s or conservator’s own limitations, the duty to account may be performed by an 
agent acting under a power of attorney executed by the guardian or conservator or by a guardian 
or conservator appointed for the former guardian or conservator.   
 
Section 112 of the 1997 act, which included provisions paralleling those in this section, also 
included provisions governing the process for removing a guardian or conservator and provisions 
governing appointment of co-appointees and successor appointees.  Provisions governing 
removal are now located in Section 211 (for guardians of minors), Section 318 (for guardians of 
adults), and Section 430 (for conservators).  Provisions governing co-appointees are now in 
Section 110.  Provisions governing successor guardians and successor conservators are now in 
Section 111.   
 
 SECTION 113.  NOTICE OF HEARING GENERALLY.  

 (a) Except as otherwise provided in Sections 203, 207, 303, 403, and 505, if notice of a 

hearing under this [act] is required, the movant shall give notice of the date, time, and place of 

the hearing to the person to be notified unless otherwise ordered by the court for good cause.  

Except as otherwise provided in this [act], notice must be given in compliance with [insert 

citation to this state’s rule of civil procedure] at least 14 days before the hearing. 

 (b) Proof of notice of a hearing under this [act] must be made before or at the hearing and 

filed in the proceeding.    

 (c) Notice of a hearing under this [act] must be in at least 16-point font, in plain language, 

and, to the extent feasible, in a language in which the person to be notified is proficient. 

Comment 

This section does not supersede specific notice requirements provided elsewhere in the act.  See 
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also Sections 105(e), 114, 116, 125(d), 203, 207, 208, 211(c), 303, 311, 312(c) & (d), 314(e), 
316(b), 317(d), 318(c), 319(c), 403, 412, 413(c)&(d), 414(a), 417(a)&(c), 418(m), 419(b), 
420(b), 423(d), 427(b), 428(c), 430(c), 431(e), 505, and 510 for additional notice procedures that 
apply in specific situations. The requirement of at least 14 days’ prior notice is copied from the 
1982 and 1997 acts.  A 14-day prior notice provision has also been part of the Uniform Probate 
Code, including its provisions on guardianships, conservatorships, and protective arrangements, 
since its inception in 1969. 
 
Under subsection (a), notice must be given using the method of notice provided in the enacting 
jurisdiction’s applicable rule of civil procedure.  This will typically mean that notice may be 
provided by mail as well as by private courier, delivery service, or other methods provided in the 
enacting state’s rules of civil procedure.  However, the time limit for notice contained in 
subsection (a) applies, even if different from that in the state’s otherwise applicable rule. 
 
Subsection (c) requires that the notice be in plain language.  Plain language is language that is 
easy to read and understand and that where possible uses everyday words and short sentences.  
Subsection (c) also adds two additional requirements.  First, it specifies that the notice be in at 
least 16-point font.  This is to increase the likelihood that individuals receiving the notice will be 
visually able to read it.  Second, it specifies that to the extent feasible the notice be in a language 
in which the recipient is proficient.  Although it is sufficient under this section to provide notice 
in a language in which the recipient is proficient and not necessarily expert, and then only to the 
extent feasible, best practice is to provide notice in the recipient’s primary language.    
 
The requirements in this section reflect the importance of notice of hearings under this act.  Such 
notices play a vital role in protecting the fundamental legal rights of some of the most vulnerable 
members of society, by guarding against individuals being stripped of their rights when less 
restrictive alternatives would suffice.   
 
Articles 2, 3, and 4 specify in detail the persons who are to receive notice of a guardianship or 
conservatorship proceeding. Not mentioned in these articles is federal law on consular 
notification, which supplements the provisions of this act.  If the subject of the proceeding is a 
foreign national, Section 37(b) of the Vienna Convention on Consular Relations, which was 
ratified by the US in 1969, requires that notice of the proceeding be given promptly to the nearest 
consular official for the subject’s country. The failure to give such notice does not invalidate the 
proceeding, however. Although the Vienna Convention does not expressly mention conservators, 
it does not appear that the Convention is intended to apply only to guardians of the person.  The 
Convention is applicable to proceedings for the appointment of “a guardian or trustee” for a 
person. If not covered by the reference to “guardian,” a conservator might well be covered within 
the term “trustee.”  Because the convention applies only to appointments, it does not appear that 
the Convention would ordinarily apply to a protective arrangement under Article 5.     
 

SECTION 114.  WAIVER OF NOTICE.   

(a) Except as otherwise provided in subsection (b), a person may waive notice under this 

[act] in a record signed by the person or person’s attorney and filed in the proceeding. 



23 
 

 (b) A respondent, individual subject to guardianship, individual subject to 

conservatorship, or individual subject to a protective arrangement under [Article] 5 may not 

waive notice under this [act]. 

Comment 

This section parallels Section 114 of the 1997 act by permitting both specific and general 
waivers.  As specified in subsection (b), under no circumstances may the respondent, individual 
subject to guardianship or conservatorship, or individual for whom a protective arrangement 
instead of guardianship or conservatorship has been ordered, waive notice.  In consequence, 
except as ordered by the court under Section 113 for good cause, a period of at least 14 days 
must elapse between the date of the notice and the hearing on the relevant petition.  The interval 
allows a respondent or individual subject to guardianship, conservatorship, or other protective 
arrangement enough time to arrange for legal representation at the hearing if desired.  If 
necessary for protection of a vulnerable individual in the interim, the court can issue an 
emergency order under Section 208 (for an emergency guardianship for a minor), Section 312 
(for an emergency guardianship for an adult), or Section 413 (for an emergency 
conservatorship). 

 
SECTION 115.  GUARDIAN AD LITEM.  The court at any time may appoint a 

guardian ad litem for an individual if the court determines the individual’s interest otherwise 

would not be adequately represented.  If no conflict of interest exists, a guardian ad litem may be 

appointed to represent multiple individuals or interests.  The guardian ad litem may not be the 

same individual as the attorney representing the respondent.  The court shall state the duties of 

the guardian ad litem and the reasons for the appointment. 

Comment 

This section authorizes the court to appoint a guardian ad litem for an individual whose interests 
would not otherwise be adequately represented or adequately known to the court.  Such an 
appointment is distinct from the appointment of an attorney for a respondent (see Sections 204, 
305, 406, and 507) and the appointment of a visitor in a proceeding for an adult respondent (see 

Sections 304, 405, and 506).  The appointment of a guardian ad litem for an adult respondent is 
therefore not typical and is not required for any proceeding under the act. 
 
It is important that the court, when appointing a guardian ad litem, advise the guardian ad litem 
of his or her role.  This section encourages such advice by requiring the court to state the duties 
of the guardian ad litem and its reasons for the appointment.   
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The section adds language not present in Section 115 of the 1997 act and the counterpart 
provision of even earlier versions of the act clarifying that the guardian ad litem may not be the 
same individual as the attorney representing a respondent.  A similar statement was included in 
the comments to, but not text of Section 115 of the 1997 act.  The role of the guardian ad litem is 
distinct from that of the attorney for a respondent, and the two often may be in conflict. The 
guardian ad litem typically is tasked with identifying and representing an individual’s best 
interest.  By contrast, an attorney for a respondent is tasked with advocating for the individual’s 
wishes to the extent ascertainable (see Sections 204, 305, 406, and 507).  Appointing the same 
person to take on both roles is thus incompatible with due process and does not advance the 
court’s interest in fact-finding. 
 
When appointing a guardian ad litem who is an attorney, the court should avoid appointing an 
attorney who is associated with a firm in which another attorney represents a party to the 
proceeding (e.g. the respondent or the petitioner).  Such appointments can create a conflict of 
interest and may be proscribed by the jurisdiction’s rules of professional responsibility. 
 
This act does not address payment for a guardian ad litem because that topic is ordinarily 
addressed elsewhere in state law. 
 

SECTION 116.  REQUEST FOR NOTICE.   

(a) A person may file with the court a request for notice under this [act] if the person is: 

 (1) not otherwise entitled to notice; and 

 (2) interested in the welfare of a respondent, individual subject to guardianship or 

conservatorship, or individual subject to a protective arrangement under [Article] 5.  

(b) A request under subsection (a) must include a statement showing the interest of the 

person making the request and the address of the person or an attorney for the person to whom 

notice is to be given.   

 (c) If the court approves a request under subsection (a), the court shall give notice of the 

approval to the guardian or conservator, if one has been appointed, or the respondent if no 

guardian or conservator has been appointed.   

Comment 

Subsection (a) authorizes a person not otherwise entitled to notice to file a request for notice if 
the person has an interest in the welfare of the respondent, or individual subject to guardianship, 
conservatorship, or a protective arrangement instead of guardianship or conservatorship.  For a 
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request for notice under this section to be effective, subsection (b) requires that the request 
include a statement of the person’s interest.  Section 116 of the 1997 act had provided that an 
“interested person” could file a request for notice and that a government agency paying or 
planning to pay benefits is an interested person.  The revision changes “interested person” to 
“person interested in the welfare” of the relevant person and deletes the reference to a 
government agency.  This change is because a government agency should only be considered an 
interested person as to certain issues (e.g., financial exploitation by a third party that involves 
benefits paid by the agency) and should not be considered an interested person in all proceedings 
under this act. 
 
Subsection (c) requires that the court give notice of the court’s approval of a request for notice to 
the guardian or conservator.  Unlike Section 116 of the 1997 act, subsection (c) then continues 
by requiring that notice of the approval be given to the respondent if no guardian or conservator 
has been appointed.  Whether a particular person is considered a person interested in the welfare 
of the subject of a proceeding must be determined in light of the issues involved in the 
proceeding.  In a proceeding regarding management of property, for example, the category might 
include a creditor, secured or otherwise, or a government agency paying benefits to the 
individual who is the subject of the proceeding.  Under certain circumstances, it could also 
include a member of the media or a “watch-dog” agency.   

 
 SECTION 117.  DISCLOSURE OF BANKRUPTCY OR CRIMINAL HISTORY. 

 (a) Before accepting appointment as a guardian or conservator, a person shall disclose to 

the court whether the person: 

  (1) is or has been a debtor in a bankruptcy, insolvency, or receivership 

proceeding; or 

  (2) been convicted of: 

   (A) a felony;  

   (B) a crime involving dishonesty, neglect, violence, or use of physical 

force; or  

   (C) other crime relevant to the functions the individual would assume as 

guardian or conservator. 

 (b) A guardian or conservator that engages or anticipates engaging an agent the guardian 

or conservator knows has been convicted of a felony, a crime involving dishonesty, neglect, 
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violence, or use of physical force, or other crime relevant to the functions the agent is being 

engaged to perform promptly shall disclose that knowledge to the court.  

 (c) If a conservator engages or anticipates engaging an agent to manage finances of the 

individual subject to conservatorship and knows the agent is or has been a debtor in a 

bankruptcy, insolvency, or receivership proceeding, the conservator promptly shall disclose that 

knowledge to the court. 

Comment 

This section, which is new to this act, creates an affirmative duty for a person to disclose to the 
court whether the person has been the subject of a bankruptcy, insolvency, or receivership 
proceeding, convicted of a felony, or convicted of a crime involving dishonesty, neglect, 
violence, or use of physical force prior to being appointed as a guardian or conservator.  Such 
disclosures help ensure that the court has adequate information to determine whom to appoint, 
what bond or alternative asset protection arrangement to impose, and what other monitoring 
provisions may be appropriate.  In states that require background checks for potential appointees, 
such disclosures may be redundant in many cases.  Even in those states, however, compliance 
with these provisions may provide the court with relevant information that otherwise would not 
come to the court’s attention. 
 
The disclosure of a bankruptcy or criminal conviction is not disqualifying.  A close relative may 
be the most qualified candidate to serve as a guardian or conservator despite such a disclosure.  
When considering appointment of a person who made a disclosure under this section, the court 
should take into account the period of time elapsed since the bankruptcy or conviction, the 
severity of the offense, subsequent behavior, and any other relevant factor. 
 
Subsections (b) and (c) also create an affirmative duty for a guardian or conservator to disclose 
the use of, or plans to use, an agent whom the guardian or conservator knows has been the 
subject of a bankruptcy proceeding, convicted of a felony, or convicted of a crime involving 
dishonesty.  Such disclosures can help the court monitor and guide the guardian or conservator.  
 

SECTION 118.  MULTIPLE NOMINATIONS.  If a respondent or other person makes 

more than one nomination of a guardian or conservator, the latest in time governs. 

Comment 

The most recent appointment or nomination of a guardian or conservator is the one with the most 
recent date during the period when the respondent had the ability to make the appointment or 
nomination.  If the most recent appointment is determined invalid, the prior appointment would 
control.  This section is identical to Section 117 of the 1997 act. 
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 SECTION 119.  COMPENSATION AND EXPENSES; IN GENERAL.   

 (a) Unless otherwise compensated or reimbursed, an attorney for a respondent in a 

proceeding under this [act] is entitled to reasonable compensation for services and 

reimbursement of reasonable expenses from the property of the respondent.   

 (b) Unless otherwise compensated or reimbursed, an attorney or other person whose 

services resulted in an order beneficial to an individual subject to guardianship or 

conservatorship or for whom a protective arrangement under [Article] 5 was ordered is entitled 

to reasonable compensation for services and reimbursement of reasonable expenses from the 

property of the individual.   

 (c) The court must approve compensation and expenses payable under this section before 

payment.  Approval is not required before a service is provided or an expense is incurred.   

 (d) If the court dismisses a petition under this [act] and determines the petition was filed 

in bad faith, the court may assess the cost of any court-ordered professional evaluation or 

[visitor] against the petitioner. 

Comment 

Subsection (a) provides that an attorney for a respondent is entitled to reasonable compensation 
and reimbursement of reasonable expenses.  Thus, reasonable compensation is due to an attorney 
who defends against an appointment even if the court ultimately determines that the appointment 
is proper. 
 
Subsections (b) and (c) provide for compensation and reimbursement of expenses for an attorney 
or other person whose services resulted in an order beneficial to an individual subject to 
guardianship, conservatorship, or a protective arrangement instead of guardianship or 
conservatorship.  The compensation must be approved by the court, but no approval is required 
before the services are provided.  Such compensation, especially of attorneys, is important to 
ensure access to counsel for those seeking to restore rights.  See Nina A. Kohn & Catheryn Koss, 
Lawyers for Legal Ghosts: The Ethics and Legality of Representing Persons Subject to 

Guardianship, 91 WASH. L. REV. 581, 603 (2016) (“having the right to directly challenge the 
continued necessity or terms of the guardianship, including who serves as guardian, is virtually 
meaningless without the accompanying right to legal representation.”).  Attorneys’ concerns 
about payment for their services are a significant barrier to attorneys accepting representation of 
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individuals subject to guardianship or conservatorship.  See Jenica Cassidy, Restoration of Rights 

in the Termination of Adult Guardianship, 23 ELDER L. J. 83, 102 (2015). 
 
Subsection (d) allows the court to assess certain costs against a person who, in bad faith, 
unsuccessfully petitions for appointment of a guardian or conservator.  This provision aims to 
reduce the cost, including the cost to the state, caused by those who might abuse the system. 
 
Section 417 of the 1997 act provided for reasonable compensation of guardians, conservators, 
and attorneys, but did not address many of the issues addressed in Sections 119 and 120 of this 
act.  
 
 SECTION 120.  COMPENSATION OF GUARDIAN OR CONSERVATOR. 

 (a) Subject to court approval, a guardian is entitled to reasonable compensation for 

services as guardian and to reimbursement for room, board, clothing, and other appropriate 

expenses advanced for the benefit of the individual subject to guardianship.  If a conservator, 

other than the guardian or a person affiliated with the guardian, is appointed for the individual, 

reasonable compensation and reimbursement to the guardian may be approved and paid by the 

conservator without court approval.   

 (b) Subject to court approval, a conservator is entitled to reasonable compensation for 

services and reimbursement for appropriate expenses from the property of the individual subject 

to conservatorship. 

(c) In determining reasonable compensation for a guardian or conservator, the court, or a 

conservator in determining reasonable compensation for a guardian as provided in subsection (a), 

shall consider:    

 (1) the necessity and quality of the services provided; 

 (2) the experience, training, professional standing, and skills of the guardian or 

conservator; 

 (3) the difficulty of the services performed, including the degree of skill and care 

required;  
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 (4) the conditions and circumstances under which a service was performed, 

including whether the service was provided outside regular business hours or under dangerous or 

extraordinary conditions; 

 (5) the effect of the services on the individual subject to guardianship or 

conservatorship;  

(6) the extent to which the services provided were or were not consistent with the 

guardian’s plan under Section 316 or conservator’s plan under Section 419; and  

 (7) the fees customarily paid to a person that performs a like service in the 

community. 

 (d) A guardian or conservator need not use personal funds of the guardian or conservator 

for the expenses of the individual subject to guardianship or conservatorship.   

(e) If an individual subject to guardianship or conservatorship seeks to modify or 

terminate the guardianship or conservatorship or remove the guardian or conservator, the court 

may order compensation to the guardian or conservator for time spent opposing modification, 

termination, or removal only to the extent the court determines the opposition was reasonably 

necessary to protect the interest of the individual subject to guardianship or conservatorship. 

Comment 

Subsections (a) and (b) provide that guardians and conservators are entitled to reasonable 
compensation, subject to court approval or, in the case of a guardian who is not also the 
conservator, with the approval of the conservator.  Although compensation may come from the 
funds of the individual subject to guardianship or conservatorship, it need not be so.  For 
example, public funds may be used to pay guardians or conservators if the individual subject to 
guardianship or conservatorship does not have sufficient resources. 
 
Subsection (c) sets forth factors for the court to consider in determining reasonable 
compensation.  This subsection reflects recommendations made by the Third National 
Guardianship Summit.  See Third National Guardianship Summit Standards and 

Recommendations, 2012 UTAH L. REV. 1191, 1201-1202 (2012) (especially Recommendation 
3.2).  It also reflects Standard 22 of the 2013 National Guardianship Association Standards of 
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Practice.   
 
The factor listed in subsection (c)(7)—the fees customarily paid to persons who perform like 
services in the community—is responsive to concerns about attorneys serving as guardian or 
conservator unreasonably charging their standard hourly rates as attorney for all services 
performed as guardian.  Pursuant to subsection (c)(7), when an attorney who serves as guardian 
or conservator performs a function that does not require or benefit from legal expertise, the 
hourly fee generally should be lower.  For example, attorneys generally should not receive their 
standard hourly rate to accompany an individual subject to guardianship on a routine personal 
care appointment or to grocery shop for the individual. 
 
Subsection (d) states that guardians and conservators are not required to use their personal funds 
to cover expenses of those for whom they are appointed.  
 
Subsection (e) provides that if a minor or adult subject to guardianship or conservatorship seeks 
court intervention to modify or terminate the guardianship or conservatorship (under Section 319 
or 431) or to remove the guardian or conservator, the guardian or conservator may be 
compensated only for time spent opposing such effort to the extent that the court has determined 
that the involvement or opposition is or was reasonably necessary to protect the interest of the 
individual subject to guardianship or conservatorship.  Subsection (e) is designed to address 
concerns about guardians and conservators inappropriately opposing an individual who is 
seeking to restore rights.  In such situations, the guardian or conservator may have a conflict of 
interest as successful opposition will preserve the guardian’s or conservator’s control and 
continuation of fees.  In formulating this approach, the drafting committee considered Colorado 
Revised Statutes §15-14-318, which prohibits a guardian or conservator from taking any action 
to oppose or interfere in the termination proceeding initiated by the individual subject to 
guardianship or conservatorship with the exception that the guardian or conservator may file a 
written report with the court or seek instruction from the court on any matter relevant to the 
termination proceeding.  The drafting committee declined to adopt the Colorado approach in part 
because of concerns that it would limit the ability of guardians and conservators to provide 
useful information to the court, and could prevent the guardian or conservator from assisting 
with restoration of rights in situations where such assistance would be consistent with the 
guardian or conservator’s fiduciary duty.   
 
Section 417 of the 1997 act provided for reasonable compensation of guardians, conservators, 
and attorneys, but did not address many of the issues addressed in Sections 119 and 120 of this 
act.  
 

 SECTION 121.  LIABILITY OF GUARDIAN OR CONSERVATOR FOR ACT OF 

INDIVIDUAL SUBJECT TO GUARDIANSHIP OR CONSERVATORSHIP.  A guardian 

or conservator is not personally liable to another person solely because of the guardianship or 

conservatorship for an act or omission of the individual subject to guardianship or 
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conservatorship. 

Comment 

As this new section indicates, appointment as a guardian or conservator does not itself cause the 
appointee to assume personal liability for acts of the individual subject to guardianship or 
conservatorship.  However, the section does not preclude a guardian or conservator from being 
held personally liable for acts of the individual subject to guardianship or conservatorship if 
those acts are caused by the appointee’s negligence or breach of fiduciary duty. 
 

SECTION 122.  PETITION AFTER APPOINTMENT FOR INSTRUCTION OR 

RATIFICATION. 

 (a) A guardian or conservator may petition the court for instruction concerning fiduciary 

responsibility or ratification of a particular act related to the guardianship or conservatorship.  

(b) On notice and hearing on a petition under subsection (a), the court may give an 

instruction and issue an appropriate order. 

Comment 

This section expands the authority to petition for instructions, which under Section 414(b)-(c) of 
the 1997 act applied only to conservators.  This section provides an opportunity for both 
guardians and conservators to obtain guidance from the court before acting, and to have an act 
ratified by the court after it is done.  While petitions for instructions are common in many 
jurisdictions even absent statutory authorization, the enactment of this section will leave no 
doubt about the availability of the procedure.    
 
Petitioning for an instruction may be useful when guardians or conservators are uncertain as to 
whether a particular act falls within their existing authority.  Petitioning for an instruction or for 
ratification may be useful when guardians or conservators are concerned about another person 
subsequently challenging the propriety of a particular action and seek an instruction or 
ratification to clarify that the action falls within their authority.   
 
 SECTION 123.  THIRD-PARTY ACCEPTANCE OF AUTHORITY OF 

GUARDIAN OR CONSERVATOR. 

 (a) A person must not recognize the authority of a guardian or conservator to act on 

behalf of an individual subject to guardianship or conservatorship if:  

 (1) the person has actual knowledge or a reasonable belief that the letters of office 
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of the guardian or conservator are invalid or the conservator or guardian is exceeding or 

improperly exercising authority granted by the court; or 

 (2) the person has actual knowledge that the individual subject to guardianship or 

conservatorship is subject to physical or financial abuse, neglect, exploitation, or abandonment 

by the guardian or conservator or a person acting for or with the guardian or conservator. 

 (b) A person may refuse to recognize the authority of a guardian or conservator to act on 

behalf of an individual subject to guardianship or conservatorship if:  

 (1) the guardian’s or conservator’s proposed action would be inconsistent with 

this [act]; or 

 (2) the person makes, or has actual knowledge that another person has made, a 

report to the [government agency providing protective services to adults or children] stating a 

good-faith belief that the individual subject to guardianship or conservatorship is subject to 

physical or financial abuse, neglect, exploitation, or abandonment by the guardian or conservator 

or a person acting for or with the guardian or conservator. 

(c) A person that refuses to accept the authority of a guardian or conservator in 

accordance with subsection (b) may report the refusal and the reason for refusal to the court.  The 

court on receiving the report shall consider whether removal of the guardian or conservator or 

other action is appropriate.   

(d) A guardian or conservator may petition the court to require a third party to accept a 

decision made by the guardian or conservator on behalf of the individual subject to guardianship 

or conservatorship. 

Comment 

This section is new to the act. Subsection (a) specifies when a third party must refuse to accept 
the authority of a guardian or conservator.  The exception is deliberately narrow.  Refusal is 
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mandatory only when there is knowledge or a reasonable belief that the appointee lacks authority 
to act in the particular way the appointee is attempting to act, or the person has actual knowledge 
that the appointee or someone acting with or for the appointee has abused, neglected, exploited, 
or abandoned the individual subject to guardianship or conservatorship.   
 
Subsection (b) states the circumstances under which a third party may refuse to accept the 
authority of a guardian or conservator.  It permits refusal if the appointee’s action would be 
inconsistent with the act itself, or in certain situations in which a report of mistreatment has been 
made to the appropriate governmental agency.  In the case of minors this will typically be a child 
protective services agency; in the case of adults, it will typically be an adult protective services 
agency.   
 
Subsection (c) provides a mechanism for a person who has refused to accept the authority of a 
guardian or conservator to report the refusal and the underlying concern to the court.  On 
receiving such a report, the court must consider whether removal of the appointee or other 
corrective action is appropriate.   
 
Subsection (d) provides an appointee with a mechanism for requiring a third party to recognize 
the appointee’s lawful authority.  Subsection (d) is responsive to concerns about third parties 
refusing to accept the authority of a duly appointed guardian or conservator, thus frustrating the 
underlying purpose of the appointment and preventing the guardian or conservator from acting in 
the interest of the individual subject to guardianship or conservatorship.   
 
 SECTION 124.  USE OF AGENT BY GUARDIAN OR CONSERVATOR. 

 (a) Except as otherwise provided in subsection (c), a guardian or conservator may 

delegate a power to an agent which a prudent guardian or conservator of comparable skills could 

delegate prudently under the circumstances if the delegation is consistent with the guardian’s or 

conservator’s fiduciary duties and the guardian’s plan under Section 316 or conservator’s plan 

under Section 419.   

 (b) In delegating a power under subsection (a), the guardian or conservator shall exercise 

reasonable care, skill, and caution in: 

(1) selecting the agent; 

(2) establishing the scope and terms of the agent’s work in accordance with the 

guardian’s plan under Section 316 or conservator’s plan under Section 419; 

(3) monitoring the agent’s performance and compliance with the 
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delegation; and 

(4) redressing an act or omission of the agent which would constitute a breach of 

the guardian’s or conservator’s duties if done by the guardian or conservator. 

(c) A guardian or conservator may not delegate all powers to an agent. 

 (d) In performing a power delegated under this section, an agent shall: 

  (1) exercise reasonable care to comply with the terms of the delegation and use 

reasonable care in the performance of the power; and 

  (2) if the guardian or conservator has delegated to the agent the power to make a 

decision on behalf of the individual subject to guardianship or conservatorship, use the same 

decision-making standard the guardian or conservator would be required to use. 

 (e) By accepting a delegation of a power under subsection (a) from a guardian or 

conservator, an agent submits to the personal jurisdiction of the courts of this state in an action 

involving the agent’s performance as agent. 

 (f) A guardian or conservator that delegates and monitors a power in compliance with this 

section is not liable for the decision, act, or omission of the agent. 

Comment 

This section is new to the act. Subsection (a) sets forth general parameters for when a guardian or 
conservator may delegate a power to an agent.  Agents include, but are not limited to, 
professionals such as attorneys and accountants who assist the appointee in the performance of 
duties.  As a general matter, delegation may be proper and even desirable in situations where the 
agent’s abilities or expertise will allow the guardian or conservator to better meet the needs of 
the individual subject to guardianship or conservatorship.  This may be for a variety of reasons, 
including because the use of agents will be more economical (e.g., a guardian employs a third-
party with a  lower hourly rate than the guardian to do grocery shopping for the individual) or the 
agent has expertise or skills that will help the appointee act or make decisions on behalf of the 
individual (e.g., a guardian employs an attorney to represent the individual in a claim against a 
third party or a conservator employs an investment advisor to assist in the management of a large 
conservatorship estate).     
 
As provided in subsection (c), a guardian or conservator may not delegate all powers to an agent.  
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As noted in subsection (a), the powers a guardian or conservator may delegate will depend on the 
circumstances.  A prudent guardian or conservator may reasonably decide to delegate certain 
tasks to an agent where those tasks require a level or type of expertise the agent has, but the 
guardian or conservator does not have.  For example, a conservator might delegate certain 
investment decisions to a professional money manager.  Similarly, delegation may be prudent 
where it will reduce the cost of services to the individual subject to guardianship or 
conservatorship.  For example, a prudent attorney appointed as a guardian must prudently 
delegate responsibility for performing grocery shopping to someone with a much lower hourly 
fee.   
 
At a minimum, and as subsections (b) and (f) indicate, the guardian or conservator may not 
delegate the duty to monitor the agent to ensure the agent meets the needs of the individual 
subject to guardianship or conservatorship in a matter that is consistent with this act and with the 
guardian or conservator’s underlying fiduciary duty.  Failure to properly monitor the agent may 
result in the guardian’s or conservator’s liability for the agent’s wrongful conduct.  Thus, as a 
general matter, a prudent guardian or conservator should not delegate visitation with the 
individual subject to guardianship or conservatorship. 
 
Delegation does not mean the guardian or conservator may abdicate all responsibility with 
respect to the agent’s actions. In addition to the obligation to monitor the agent, subsection (b) 
requires that a guardian or conservator must exercise reasonable care, skill and caution in 
selecting the agent and in establishing the scope and terms of the agent’s work in accordance 
with the guardian’s plan under Section 316 or conservator’s plan under Section 419. 
 
Subsection (d) is designed to make it clear not only that agents must use reasonable care, but also 
that agents to whom are delegated any decision-making powers must use the same decision-
making standard that applies to the guardian or conservator. 
 
Much of this section is derived from Section 9 of the Uniform Prudent Investor Act (identical to 
Section 807 of the Uniform Trust Code) and Section 80 of the Restatement (Third) of Trusts 
(2007) but clarifying language has been added and the section has otherwise been adapted to 
better match the fiduciary responsibilities of guardians and conservators.  Differences between 
this section and Section 9 of the Uniform Prudent Investor Act include: (1) subsection (a) of this 
section clarifies that the delegation must be consistent with both fiduciary duties and the 
guardianship or conservatorship plan; (2) subsection (b)(4) adds that a guardian or conservator 
must redress an act or omission of an agent that would constitute a breach of fiduciary duty if 
done by the guardian or conservator; (3) subsection (c) provides that a guardian or conservator 
may not delegate all powers, and (4) subsection (d)(2) adds that an agent who makes a decision 
on behalf of an individual subject to guardianship and conservatorship must use the same 
decision-making standard that the guardian or conservator would be required to use.    
 

 SECTION 125.  TEMPORARY SUBSTITUTE GUARDIAN OR CONSERVATOR. 

 (a) The court may appoint a temporary substitute guardian for an individual subject to 

guardianship for a period not exceeding six months if: 
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  (1) a proceeding to remove a guardian for the individual is pending; or 

  (2) the court finds a guardian is not effectively performing the guardian’s duties 

and the welfare of the individual requires immediate action.  

 (b) The court may appoint a temporary substitute conservator for an individual subject to 

conservatorship for a period not exceeding six months if: 

  (1) a proceeding to remove a conservator for the individual is pending; or  

  (2) the court finds that a conservator for the individual is not effectively 

performing the conservator’s duties and the welfare of the individual or the conservatorship 

estate requires immediate action.   

 (c) Except as otherwise ordered by the court, a temporary substitute guardian or 

temporary substitute conservator appointed under this section has the powers stated in the order 

of appointment of the guardian or conservator.  The authority of the existing guardian or 

conservator is suspended for as long as the temporary substitute guardian or conservator has 

authority.   

 (d) The court shall give notice of appointment of a temporary substitute guardian or 

temporary substitute conservator, not later than [five] days after the appointment, to: 

  (1) the individual subject to guardianship or conservatorship; 

  (2) the affected guardian or conservator; and  

  (3) in the case of a minor, each parent of the minor and any person currently 

having care or custody of the minor. 

 (e) The court may remove a temporary substitute guardian or temporary substitute 

conservator at any time.  The temporary substitute guardian or temporary substitute conservator 

shall make any report the court requires.   
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Comment 

The procedure in this section can be used when a guardian or conservator has been appointed, 
but a proceeding to remove that appointee is pending or the appointee is not effectively 
discharging the functions of the office.  The role of the temporary substitute guardian or 
conservator, as the name implies, is to fill in for the regular guardian, whose powers are 
suspended for the duration of the appointment.  As provided in subsection (a)(2), an appointment 
under this section is limited to situations in which the individual’s welfare requires immediate 
action.   
 
A temporary substitute guardian or conservator differs from an emergency guardian or 
conservator.  An emergency guardian or conservator is appointed in an urgent situation in which 
there is no guardian or conservator but the needs of the individual demand action be taken.  A 
temporary substitute guardian also differs from a standby guardian.  A standby guardian is 
appointed under Section 207 to serve at some point in the future, most commonly upon the death 
of the parent of a minor.  A temporary substitute guardian, by contrast, is granted immediate 
authority.  Likewise, a temporary substitute guardian or conservator differs from a successor 
guardian or successor conservator appointed under Section 111 in that the authority of the 
previously appointed guardian or conservator is merely suspended, not terminated, and the 
authority of the temporary substitute guardian or temporary substitute conservator is immediate. 
 
This section builds on language in Section 313 of the 1997 act, which also allowed for 
appointment of a temporary substitute guardian.  The 2017 act extends the general approach of 
former Section 313 to guardianships over minors as well as to conservatorships – hence the 
relocation into Article 1.  This extension reflects a recognition that the need for someone to fill-
in can arise in the context of both guardianships and conservatorships, whether the individual 
subject to guardianship or conservatorship is an adult or a minor.  Moreover, creating a 
mechanism for another person to assume responsibilities reduces the barriers to removing a 
guardian or conservator when doing so is appropriate. 
 
If, at the end of the six months, the individual still needs a guardian or conservator, the court 
should appoint a regular guardian or conservator.  A temporary substitute guardian does not 
automatically have preference to be appointed as guardian or conservator in such cases.  
 
In some cases, circumstances may dictate the appointment of the temporary substitute guardian 
without prior notice being given to the guardian or conservator, or the individual subject to 
guardianship or conservatorship.  If that occurs, subsection (d) requires the court to inform both 
expeditiously.  In addition, where the individual subject to guardianship or conservatorship is a 
minor, the minor’s parents must be provided with notice.  Notice to the regularly-appointed 
guardians and conservators is essential to ensure they know their authority has been suspended.  
Enacting states are free to enact a notice period of less than five days but are encouraged to not 
enact a notice period of more than five days. 
 

 SECTION 126.  REGISTRATION OF ORDER; EFFECT 

(a) If a guardian has been appointed in another state for an individual, and a petition for 
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guardianship for the individual is not pending in this state, the guardian appointed in the other 

state, after giving notice to the appointing court, may register the guardianship order in this state 

by filing as a foreign judgment, in a court of an appropriate [county] of this state, certified copies 

of the order and letters of office. 

(b) If a conservator has been appointed in another state for an individual, and a petition 

for conservatorship for the individual is not pending in this state, the conservator appointed for 

the individual in the other state, after giving notice to the appointing court, may register the 

conservatorship in this state by filing as a foreign judgment, in a court of a [county] in which 

property belonging to the individual subject to conservatorship is located, certified copies of the 

order of conservatorship, letters of office, and any bond or other asset-protection arrangement 

required by the court. 

 (c) On registration under this section of a guardianship or conservatorship order from 

another state, the guardian or conservator may exercise in this state all powers authorized in the 

order except as prohibited by this [act] and law of this state other than this [act].   If the guardian 

or conservator is not a resident of this state, the guardian or conservator may maintain an action 

or proceeding in this state subject to any condition imposed by this state on an action or 

proceeding by a nonresident party.   

(d) The court may grant any relief available under this [act] and law of this state other 

than this [act] to enforce an order registered under this section. 

Comment 

Subsections (a) and (b) parallel Sections 432 and 433 of the 1997 act as revised in 2010 to 
incorporate Section 401 and Section 402 of the Uniform Adult Guardianship and Protective 
Proceedings Jurisdiction Act (2007) (UAGPPJA).  However, unlike the UAGPPJA, which 
applies only to adult proceedings, this section also applies to minors.  As stated in the General 
Comment to UAGPPJA Article 4, these provisions are designed to facilitate the enforcement of 
guardianship and protective orders in other states.  Influenced by the early case of Hoyt v. 
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Sprague, 103 U.S. 613 (1881), which refused to give a guardianship order effect beyond the state 
of appointment, the courts have generally held that guardianship and conservatorship orders are 
not entitled to full faith and credit in other states.  See, e.g., Morrissey v. Rogers, 21 P.2d 359 
(1993), and Mack v. Mack, 618 A.2d 744 (Md. 1993). However, there have been cases where the 
order has been given full faith and credit in other states. See In re Guardianship of Enos, 670 
N.E.2d 967 (Mass Ct. App. 1966); In re Prye, 169 S.W. 3d 116 (Mo. Ct. App. 2005).  The 
widespread enactment of the UAGPPJA, which has been enacted in all but four states as of June, 
2018, eliminates the doubts.  The UAGPPJA recognizes that many problems could be avoided if 
guardianships and conservatorships established in one state were entitled to recognition in other 
states.   Registration of guardianship and conservatorship orders is a key concept under 
UAGPPJA.   
 
Subsections (c) and (d) parallel Section 434 of the 1997 act as revised in 2010 to incorporate 
Section 403 of the UAGPPJA.  These provisions state that following registration of the order in 
the appropriate county of the other state, and after giving notice to the appointing court of the 
intent to register the order in the other state, a guardian or conservator, without the need for a 
new court proceeding, may exercise all powers authorized in the order of appointment except as 
prohibited under the laws of the registering state. 
 

 SECTION 127.  GRIEVANCE AGAINST GUARDIAN OR CONSERVATOR. 

(a) An individual who is subject to guardianship or conservatorship, or person interested 

in the welfare of an individual subject to guardianship or conservatorship, that reasonably 

believes the guardian or conservator is breaching the guardian’s or conservator’s fiduciary duty 

or otherwise acting in a manner inconsistent with this [act] may file a grievance in a record with 

the court.   

 (b) Subject to subsection (c), after receiving a grievance under subsection (a), the court: 

 (1) shall review the grievance and, if necessary to determine the appropriate 

response, court records related to the guardianship or conservatorship;  

 (2) shall schedule a hearing if the individual subject to guardianship or 

conservatorship is an adult and the grievance supports a reasonable belief that: 

  (A) removal of the guardian and appointment of a successor may be 

appropriate under Section 318; 

  (B) termination or modification of the guardianship may be appropriate 
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under Section 319;   

  (C) removal of the conservator and appointment of a successor may be 

appropriate under Section 430; or 

  (D) termination or modification of the conservatorship may be appropriate 

under Section 431; and  

 (3) may take any action supported by the evidence, including: 

  (A) ordering the guardian or conservator to provide the court a report, 

accounting, inventory, updated plan, or other information; 

  (B) appointing a guardian ad litem; 

  (C) appointing an attorney for the individual subject to guardianship or 

conservatorship; or 

  (D) holding a hearing. 

 (c) The court may decline to act under subsection (b) if a similar grievance was filed 

within the six months preceding the filing of the current grievance and the court followed the 

procedures of subsection (b) in considering the earlier grievance. 

Comment 

This section, which is new to the act, creates an accessible mechanism for bringing concerns 
about improper conduct by guardians or conservators to the attention of the court.  The section 
has precedent in complaint processes enabled by statutes or court rules in a number of 
jurisdictions, including Idaho, Ohio, Washington, and Wyoming.  It is also consistent with 
National Probate Court Standard 3.3.18 (2013), which calls on probate courts to “establish a 
clear and easy-to-use process for communicating concerns about guardianships and 
conservatorships and the performance of guardians/conservators.”   
 
The use of the term “grievance” instead of “complaint” or “petition” reflects the fact that the 
person filing the grievance need not request or seek any particular relief; the person needs only to 
present the court with information.  Upon receipt of a grievance under this section, the court is 
required to consider the grievance unless both of the following are true: (1) a similar grievance 
has been filed in the past six months, and (2) the court followed the procedures under this section 
in considering the earlier grievance.  The provision thus precludes the court from declining to 
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consider information about potential improper conduct simply because it is not formalized as a 
motion or petition.   
 
Upon receipt of a grievance, under subsection (b) the court is not required to do anything more 
than simply consider the grievance unless the grievance supports a reasonable belief that 
termination of a guardianship or conservatorship, or removal of a guardian or conservator, is 
appropriate.  In that case, the grievance serves as a “communication” within the meaning of 
Section 318, Section 319, Section 430, or Section 431 that triggers the processes outlined in 
those sections.  It could likewise trigger the court to appoint a temporary substitute guardian 
under Section 125.  Thus, upon receipt of a grievance the court itself determines whether further 
action is proper.   
 
In drafting this section, the drafting committee sought to strike a balance between facilitating 
access to the court by non-attorneys, including individuals subject to guardianship or 
conservatorship, and minimizing the burden on the court’s resources.  By allowing a person to 
get the attention of the court without a formal petition or motion, the provision increases 
access.  By requiring the grievance be in a record, as recommended by National Probate 
Standard 3.3.18 (2013), and allowing the court to decline consideration of a grievance if a similar 
grievance was made in the prior six months, the provision discourages frivolous complaints and 
inefficient uses of the court’s time.  In addition, the grievance mechanism has the potential to 
reduce the administrative burden on courts by allowing courts to promptly address issues that 
would otherwise fester unattended and create larger problems.  
 
The inclusion of this provision reflects a recognition that improper and abusive conduct by 
guardians and conservators, while not the norm, is a significant and ongoing problem.  Although 
there is no reliable estimate of the extent of such behavior, reports of abuse are not 
uncommon.  See U.S. GOV’T ACCOUNTABILITY OFF., GAO-17-33, ELDER ABUSE:  THE 
EXTENT OF ABUSE BY GUARDIANS IS UNKNOWN, BUT SOME MEASURES EXIST 
TO HELP PROTECT OLDER ADULTS, 6–11 (2016) (describing the state of knowledge); U.S. 
GOV’T ACCOUNTABILITY OFF., GAO-10-1046, GUARDIANSHIPS: CASES OF 
FINANCIAL EXPLOITATION, NEGLECT AND ABUSE OF SENIORS (2010) (concluding 
that the GAO could not determine whether guardianship abuse is widespread, but identifying 
hundreds of allegations during a 20-year period).   
 
In some situations, a court might reasonably respond to a grievance filed under this section by 
encouraging the individual filing the grievance to engage in voluntary mediation with the 
guardian or conservator.  For example, this might include mediation of disputes between a family 
member who wishes to visit with an individual subject to guardianship and the guardian who 
wishes to limit that visitation.  Voluntary mediation would generally not be appropriate where 
the individual filing the grievance is the individual subject to guardianship or conservatorship as 
the power differential would be too great, and the voluntariness may be suspect. 
 

 [SECTION 128.  DELEGATION BY PARENT.  A parent of a minor, by a power of 

attorney, may delegate to another person for a period not exceeding [nine months] any of the 
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parent’s powers regarding care, custody, or property of the minor, other than power to consent to 

marriage or adoption.] 

Legislative Note: A version of Section 128 has appeared in the Uniform Probate Code since 

1969 and has been enacted in some form by more than 40 states.  However, the subject matter of 

this section is more appropriately included in a state’s general family law statutes.  An enacting 

state should review its existing law to determine whether to include this section, and where it 

could be codified most appropriately. 

 

Comment 

 

This section provides for a temporary delegation of powers by the parent.  When a parent 
requires assistance for a finite period of time, such temporary delegations may serve to avoid 
imposition of guardianship and thus allow parents to retain the right to make decisions for their 
children.  For example, a single parent in the military called to a tour of duty could use this 
provision to grant a power of attorney to allow a friend or relative to make decisions while the 
parent is away.  Should the tour of duty exceed the statutory maximum period for such 
authorizations, the parent would need to renew the power.  Thus, Section 128 can be seen as 
creating a less restrictive alternative to guardianship. 
 
Unlike Section 105 of the 1997 act, this section only applies to parents of minors.  It does not 
allow a parent to delegate powers over an adult nor does it allow for delegation by a guardian.  
The first change reflects a recognition that all adults, even those with very significant disabilities, 
have the right to make decisions for themselves to the extent able and that the right to do so 
should only be removed after full consideration and due process.  The second change reflects a 
recognition that guardians have some non-delegable duties as set forth in Section 124.  A 
guardian may employ agents to assist with the performance of the guardian’s duties, but the 
guardian retains a fiduciary duty that requires the guardian, at a minimum, to use care in 
selecting and monitoring the agent.   
 
This section does not create a guardianship nor does it allow a parent to grant powers the parent 
does not possess.  Thus, the ability to make a delegation under this section may be quite limited 
for a parent who does not have all parental rights (e.g., a parent who does not have custody over 
the child).   
 
Although this section refers to a delegation of power over property, the application of this section 
to property management is limited as parents’ powers over the property of a minor are 
themselves limited.  When it is necessary to secure powers over a minor’s property, a petition for 
conservatorship will likely be appropriate.   
 
The Uniform Deployed Parents Custody and Visitation Act (UDPCVA) may provide alternative 
provisions for delegation in certain situations.  The UDPCVA allows the court, at the request of a 
deploying parent, to temporarily grant the service member’s portion of custodial responsibility to 
an adult nonparent who is either a family member or with whom the child has a close and 
substantial relationship when it serves the child’s best interest.  In the event that a deploying 
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parent is the only parent with custodial responsibility of the child, the UDPCVA allows custody 
arrangements during the service member’s deployment to be made unilaterally by power of 
attorney. 

 

[ARTICLE] 2 

GUARDIANSHIP OF MINOR 

 SECTION 201.  BASIS FOR APPOINTMENT OF GUARDIAN FOR MINOR.   

 (a) A person becomes a guardian for a minor only on appointment by the court.   

 (b) The court may appoint a guardian for a minor who does not have a guardian if the 

court finds the appointment is in the minor’s best interest and: 

  (1) each parent of the minor, after being fully informed of the nature and 

consequences of guardianship, consents; 

  (2) all parental rights have been terminated; or 

  (3) there is clear-and-convincing evidence that no parent of the minor is willing or 

able to exercise the powers the court is granting the guardian. 

Comment 

A guardian for a minor may be appointed only by a court.  This is a change from the 1997 act, 
which allowed appointment by a parent of the minor. See Section 202 of the 1997 act. This 
change is designed to better protect the rights and welfare of the minor, as well as to better 
respect the rights of non-appointing parents.  The parent’s preferences still, however, play a 
substantial role in the appointment process.  Under Section 206(b), the court must appoint a 
person nominated by the parent in a will or other record unless the court finds that the 
appointment would be contrary to the best interest of the minor.   
 
Unless all parental rights have been terminated, the court may only appoint a guardian for a 
minor under this act if each parent of the minor provides informed consent or the court finds by 
clear-and-convincing evidence that no parent of the minor is able or willing to exercise the 
powers to be granted to the guardian.  The drafters of this act could not anticipate all of the 
conflicts that can arise in some states between the jurisdiction of the probate court to appoint a 
guardian for a minor and the jurisdiction of other courts within the state to award custody or 
adjudicate juvenile dependency for the same child.  For a discussion of the standards for the 
appointment of a guardian of a minor and the jurisdictional conflicts that can arise, at least in one 
state, see Deirdre M. Smith, From Orphans to Families in Crisis: Parental Rights Matters in 

Maine Probate Courts, 68 ME. L. REV. 45 (2016). 
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The court’s ability to appoint a guardian for a minor under this part is in certain cases partially or 
wholly superseded by special legislation relating to custody of minors. Reference should be 
made to the Uniform Child Custody Jurisdiction and Enforcement Act (1997), the Parental 
Kidnapping Prevention Act, 28 U.S.C. § 1738A, and the Indian Child Welfare Act, 25 U.S.C. § 
1901 et seq.  For a discussion of the jurisdictional limitations, see David M. English, Minors’ 
Guardianship in an Age of Multiple Marriage, 29 INST. ON EST. PLAN. ¶¶ 500, 502 (1995). For 
more recent analyses of the Indian Child Welfare Act in relation to probate guardianships, see 
Amina McCoy, The Battle of Wills: The Impact of the Indian Child Welfare Act on Parents Who 

Make Testamentary Appointments of Guardianship for Their Indian Children, 28 J. JUV. L. 148 
(2007); Richard B. Maltby, The Indian Child Welfare Act of 1978 and the Missed Opportunity to 

Apply the Act in Guardianships, 46 St. LOUIS U.L.J. 213 (2002). 
 
This section, like the rest of Article 2, governs guardianship of an unemancipated minor.  If an 
individual is below the age of majority, but has been emancipated, any guardianship over the 
individual would be governed by Article 3.   The definition of “adult” (Section 102(1)) includes 
an emancipated minor.  
 

 SECTION 202.  PETITION FOR APPOINTMENT OF GUARDIAN FOR MINOR. 

 (a) A person interested in the welfare of a minor, including the minor, may petition for 

appointment of a guardian for the minor.  

 (b) A petition under subsection (a) must state the petitioner’s name, principal residence, 

current street address, if different, relationship to the minor, interest in the appointment, the name 

and address of any attorney representing the petitioner, and, to the extent known, the following: 

  (1) the minor’s name, age, principal residence, current street address, if different, 

and, if different, address of the dwelling in which it is proposed the minor will reside if the 

appointment is made; 

  (2) the name and current street address of the minor’s parents; 

  (3) the name and address, if known, of each person that had primary care or 

custody of the minor for at least 60 days during the two years immediately before the filing of 

the petition or for at least 730 days during the five years immediately before the filing of the 

petition; 

  (4) the name and address of any attorney for the minor and any attorney for each 
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parent of the minor; 

  (5) the reason guardianship is sought and would be in the best interest of the 

minor; 

  (6) the name and address of any proposed guardian and the reason the proposed 

guardian should be selected; 

  (7) if the minor has property other than personal effects, a general statement of the 

minor’s property with an estimate of its value;  

  (8) whether the minor needs an interpreter, translator, or other form of support to 

communicate effectively with the court or understand court proceedings;  

  (9) whether any parent of the minor needs an interpreter, translator, or other form 

of support to communicate effectively with the court or understand court proceedings; and 

  (10) whether any other proceeding concerning the care or custody of the minor is 

pending in any court in this state or another jurisdiction. 

Comment 

This section, which is new to the act, brings together the 1997 provisions governing who may 
petition the court for appointment of a guardian for a minor with new provisions setting forth 
what must be included in the petition.  The requirements in subsection (b) are designed to ensure 
that the court has the information necessary to adequately understand the needs and interests of 
the minor.  For example, subsection (b)(3) requires the petitioner to include the name of each 
person who had primary custody of the minor for at least 60 days during the two years 
immediately before the petition was filed, or for at least 730 days (i.e., two years’ worth of days) 
during the five years immediately before the filing.  This provision recognizes that the minor 
may have bounced among caregivers or parental figures, and may have been cared for by persons 
other than their parents or persons with whom they currently reside.  Those persons may be in a 
position to best inform the court as to the child’s needs and interests, and may, in some cases, be 
qualified to serve as a guardian for the minor. 
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SECTION 203.  NOTICE OF HEARING FOR APPOINTMENT OF GUARDIAN 

FOR MINOR. 

 (a) If a petition is filed under Section 202, the court shall schedule a hearing and the 

petitioner shall: 

 (1) serve notice of the date, time, and place of the hearing, together with a copy of 

the petition, personally on each of the following that is not the petitioner: 

   (A) the minor, if the minor will be 12 years of age or older at the time of 

the hearing; 

   (B) each parent of the minor or, if there is none, the adult nearest in 

kinship who can be found with reasonable diligence;  

   (C) any adult with whom the minor resides;  

   (D) each person that had primary care or custody of the minor for at least 

60 days during the two years immediately before the filing of the petition or for at least 730 days 

during the five years immediately before the filing of the petition; and 

   (E) any other person the court determines should receive personal service 

of notice; and 

 (2) give notice under Section 113 of the date, time, and place of the hearing, 

together with a copy of the petition, to: 

  (A) any person nominated as guardian by the minor, if the minor is 12 

years of age or older; 

   (B) any nominee of a parent;  

(C) each grandparent and adult sibling of the minor; 

   (D) any guardian or conservator acting for the minor in any jurisdiction; 
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and  

   (E) any other person the court determines. 

(b) Notice required by subsection (a) must include a statement of the right to request 

appointment of an attorney for the minor or object to appointment of a guardian and a description 

of the nature, purpose, and consequences of appointment of a guardian.   

 (c) The court may not grant a petition for guardianship of a minor if notice substantially 

complying with subsection (a)(1) is not served on: 

  (1) the minor, if the minor is 12 years of age or older; and 

  (2) each parent of the minor, unless the court finds by clear-and-convincing 

evidence that the parent cannot with due diligence be located and served or the parent waived, in 

a record, the right to notice.   

 (d) If a petitioner is unable to serve notice under subsection (a)(1) on a parent of a minor 

or alleges that the parent waived, in a record, the right to notice under this section, the court shall 

appoint a [visitor] who shall: 

  (1) interview the petitioner and the minor;  

  (2) if the petitioner alleges the parent cannot be located, ascertain whether the 

parent cannot be located with due diligence; and 

  (3) investigate any other matter relating to the petition the court directs.   

Legislative Note: The term “visitor” is bracketed because some states use a different term for 

the person appointed by the court to investigate and report on certain facts. 

 

Comment 

 

This section builds on the notice provisions found in Section 205(a) of the 1997 act.  It 
recognizes that families have grown more complex over the years and that the minor is more 
likely to be residing with individuals other than a parent or parents.  It also recognizes that the 
age at which a minor may participate in the proceeding, which has long been age 14, should be 
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revised in light of changes in other areas of child welfare law.  Under this section and under the 
act generally, a minor acquires significant rights at age 12. 
  
Paragraph (a)(1) lists the persons who must receive personal notice of a petition and hearing for 
guardianship of a minor.  Personal service must be given to: (1) the minor if the minor will be at 
least 12 years of age at the time of the hearing on the petition; (2) each parent of the minor 
(unless there is none, in which case notice is to be provided to the adult nearest in kinship who 
can be located with reasonable diligence); (3) any adult with whom the minor resides; (4) any 
person who had primary care or custody of the minor for at least 60 days during the two years 
immediately before the petition was filed; or at least 730 days (i.e., two years’ worth of days) 
during the 5 years immediately before the filing; and (5) any other person the court directs.  The 
petitioner may give personal notice to other persons, including a younger minor who is the 
subject of a proceeding, but is not required to do so.    
 
Paragraph (a)(2) lists the persons who must receive notice of the petition and hearing for 
guardianship of a minor, but for whom personal service is not required.  Persons in this category 
are:  (1) any person nominated to serve as guardian by a parent of the minor or by a minor who is 
at least 12 years old; (2) each grandparent of the minor; (3) each adult sibling of the minor; (4) 
any guardian or conservator already acting for the minor; and (5) any other person whom the 
court determines. 
 
Subsection (c) provides that failure to give notice to a minor who is at least 12 years of age is 
jurisdictional.  Likewise, failure to give notice to a parent of the minor is jurisdictional unless the 
court finds by clear-and-convincing evidence that the parent cannot be located and served even 
with due diligence, or that the parent waived the right to notice in a record.  By contrast, the 
other notice requirements in this section are not jurisdictional. 
 
Subsection (c) and subsection (d) taken together allow the court to grant a guardianship over a 
minor without notice to a parent of that minor if the parent waived the right to notice in a record.  
This is something a parent might do if the parent was fearful of being located, or anticipated that 
future events would make him or her difficult to locate.  For example, an undocumented parent 
might fear deportation, or a parent with an ongoing fear of domestic violence or other targeted 
victimization might fear being located by an aggressor.  Under subsection (d), if the petitioner is 
unable to serve notice on a parent or alleges the parent waived, in a record, the right to that 
notice, the court must appoint a visitor to investigate.  The visitor, at a minimum, must interview 
both the petitioner and the minor, and, if the petitioner alleges that the parent cannot be located, 
ascertain whether it is in fact true that the parent cannot be located with due diligence. 
 

 SECTION 204.  ATTORNEY FOR MINOR OR PARENT. 

(a) The court shall appoint an attorney to represent a minor who is the subject of a 

proceeding under Section 202 if: 

  (1) requested by the minor and the minor is 12 years of age or older; 
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  (2) recommended by a guardian ad litem; or 

  (3) the court determines the minor needs representation. 

(b) An attorney appointed under subsection (a) shall: 

 (1)  make a reasonable effort to ascertain the minor’s wishes;  

 (2) advocate for the minor’s wishes to the extent reasonably ascertainable; and  

  (3)  if the minor’s wishes are not reasonably ascertainable, advocate for the 

minor’s best interest.   

 (c) A minor who is the subject of a proceeding under Section 202 may retain an attorney 

to represent the minor in the proceeding. 

  (d) A parent of a minor who is the subject of a proceeding under Section 202 may retain 

an attorney to represent the parent in the proceeding.  

 [(e) The court shall appoint an attorney to represent a parent of a minor who is the subject 

of a proceeding under Section 202 if: 

  (1) the parent objects to appointment of a guardian for the minor; 

  (2) the court determines that counsel is needed to ensure that consent to 

appointment of a guardian is informed; or 

  (3) the court otherwise determines the parent needs representation.] 

Legislative Note: Subsection (e) is in brackets because states have different policies regarding 

rights of parents in these cases. 

 

Comment 

 

Section 204 covers both the right to retain an attorney and the right to have an attorney appointed 
by the court, as well as the role of the attorney for the minor.  The 1997 treatment of these issues 
was limited to a provision in Section 205(c) of that act permitting the court to appoint an attorney 
for a minor. 
 
As set forth in subsections (c) and (d), a minor who is the subject of a guardianship proceeding 
has a right to retain an attorney to represent the minor’s interest, and a parent of that minor has a 
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right to retain an attorney to represent the parent’s interest. 
 
Subsection (a) requires the court to appoint an attorney for a minor if the minor requests an 
attorney and the minor is at least 12 years old, appointment is recommended by the guardian ad 
litem, or the court determines that the minor needs representation.  The court is not required to 
appoint the particular attorney requested by the minor or suggested by the guardian ad litem.   
 
Subsection (b) provides that an attorney appointed for a minor under subsection (a) is to make a 
reasonable effort to determine the minor’s wishes with respect to the guardianship petition, and 
to advocate for those wishes.  The attorney may advocate for the minor’s best interest only if the 
minor’s wishes are not reasonably ascertainable, or if the minor’s wishes are the same as the 
minor’s best interest.  Thus, the role of the attorney for a minor is quite different than the role of 
a guardian ad litem.  The two serve different purposes and different masters.  The attorney for 
the minor serves as the minor’s representative.  As indicated in Section 115, by contrast, the 
guardian ad litem serves as an extension of the court.   
 
Subsection (e), which is in brackets, requires a court in certain situations to appoint an attorney 
to represent a parent of a minor who is the subject of a guardianship proceeding.  Specifically, 
appointment is required if (1) the parent objects to appointment of a guardian, (2) the parent is 
purporting to consent to the guardianship or is considering consenting to the guardianship and 
the court determines an appointment is needed to make sure that the consent is informed, or (3) 
the court determines that the parent needs representation for some other reason.  Including 
subsection (e) in the act provides greater protection for the rights of parents, and may also help 
parents protect the interests of their minor children.  The subsection is in brackets, however, in 
recognition that the provisions in subsection (e) have a fiscal cost and that states have different 
policies with regards to parents’ rights to representation.  In determining whether to enact 
subsection (e) states will likely wish to weigh the benefit of representation to protect parents’ 
fundamental rights and interests in parenting their children against fiscal constraints. 
 

 SECTION 205.  ATTENDANCE AND PARTICIPATION AT HEARING FOR 

APPOINTMENT OF GUARDIAN FOR MINOR. 

(a) The court shall require a minor who is the subject of a hearing under Section 203 to 

attend the hearing and allow the minor to participate in the hearing unless the court determines, 

by clear-and-convincing evidence presented at the hearing or a separate hearing, that: 

 (1) the minor consistently and repeatedly refused to attend the hearing after being 

fully informed of the right to attend and, if the minor is 12 years of age or older, the potential 

consequences of failing to do so;  

 (2) there is no practicable way for the minor to attend the hearing;  
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 (3) the minor lacks the ability or maturity to participate meaningfully in the 

hearing; or 

 (4) attendance would be harmful to the minor.   

(b) Unless excused by the court for good cause, the person proposed to be appointed as 

guardian for a minor shall attend a hearing under Section 203.   

(c) Each parent of a minor who is the subject of a hearing under Section 203 has the right 

to attend the hearing. 

 (d) A person may request permission to participate in a hearing under Section 203.  The 

court may grant the request, with or without hearing, on determining that it is in the best interest 

of the minor who is the subject of the hearing.  The court may impose appropriate conditions on 

the person’s participation. 

Comment 

Section 205 is new to the act as the 1997 act did not address the minor’s participation in the 
hearing. 
 
Subsection (a) requires the minor alleged to need a guardian to be present at the hearing on the 
guardianship petition with an opportunity to participate in that hearing unless the court finds by 
clear-and-convincing evidence that one of the four exceptions listed in subsection (a) exists.   
 
The first exception is that the minor consistently and repeatedly refused to attend after being 
informed of the right to attend.  If 12 years of age or older, the minor must also have been 
informed of the potential consequences of non-attendance.  This requirement recognizes that 
merely telling a minor he or she should attend a hearing may not be sufficient to protect the 
minor’s right to attend.  To make an informed decision, the minor needs to know why it might be 
in the minor’s interest to attend.   
 
The second exception applies when there is no practicable way for the minor to attend the 
hearing.  The fact that the minor may have a substantial disability that makes it impossible to 
access the location where hearings are traditionally held does not mean there is no practicable 
way for the minor to attend.  Hearing locations can be moved to accommodate the minor’s 
challenges.   
 
The third exception applies when the minor lacks the ability or maturity to participate 
meaningfully in the hearing.  This exception, for example, could excuse the participation of an 
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infant.  It should be used sparingly, however, as the best way for the court to determine whether 
the minor has the requisite ability and maturity is to have the minor present at the hearing on the 
guardianship. 
 
The fourth exception applies when attendance would be harmful to the minor.  This exception 
should also be used sparingly.  The fact that the hearing may be upsetting for the minor is not 
adequate justification for denying the minor the right to attend and participate.  In determining 
whether this exception applies, the court must consider not merely the potential harms to the 
minor, but also the potential benefits of attendance.  Benefits to the minor may include: (1) the 
opportunity to voice his or her preferences, (2) a more appropriate order because the court had 
the benefit of observing the minor and potentially hearing from the minor, (3) the minor gaining 
a better understanding of what is happening to him or her, and (4) the minor avoiding feelings of 
disempowerment.   
 
Subsection (b) requires a person proposed as guardian to attend the hearing unless the court 
excuses that attendance for good cause.  
 
Subsection (c) provides that each parent of the minor has the right to attend the hearing.  Under 
the act, this right is absolute. 
 
Subsection (d) allows any person to request permission to participate in a hearing for 
guardianship of a minor.  The request should be granted if the court finds that the person’s 
participation is in the best interest of the minor.  Even if the court grants the request, the court 
may impose conditions on the person’s participation.  For example, the court could limit the 
person’s participation to testimony on a particular issue. 
 

 SECTION 206.  ORDER OF APPOINTMENT; PRIORITY OF NOMINEE; 

LIMITED GUARDIANSHIP FOR MINOR. 

(a) After a hearing under Section 203, the court may appoint a guardian for a minor, if 

appointment is proper under Section 201, dismiss the proceeding, or take other appropriate 

action consistent with this [act] or law of this state other than this [act]. 

 (b) In appointing a guardian under subsection (a), the following rules apply: 

  (1) The court shall appoint a person nominated as guardian by a parent of the 

minor in a will or other record unless the court finds the appointment is contrary to the best 

interest of the minor.   

  (2) If multiple parents have nominated different persons to serve as guardian, the 
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court shall appoint the nominee whose appointment is in the best interest of the minor, unless the 

court finds that appointment of none of the nominees is in the best interest of the minor.   

  (3) If a guardian is not appointed under paragraph (1) or (2), the court shall 

appoint the person nominated by the minor if the minor is 12 years of age or older unless the 

court finds that appointment is contrary to the best interest of the minor.  In that case, the court 

shall appoint as guardian a person whose appointment is in the best interest of the minor.  

 (c) In the interest of maintaining or encouraging involvement by a minor’s parent in the 

minor’s life, developing self-reliance of the minor, or for other good cause, the court, at the time 

of appointment of a guardian for the minor or later, on its own or on motion of the minor or other 

interested person, may create a limited guardianship by limiting the powers otherwise granted by 

this [article] to the guardian.  Following the same procedure, the court may grant additional 

powers or withdraw powers previously granted. 

 (d) The court, as part of an order appointing a guardian for a minor, shall state rights 

retained by any parent of the minor, which may include contact or visitation with the minor, 

decision making regarding the minor’s health care, education, or other matter, or access to a 

record regarding the minor. 

 (e) An order granting a guardianship for a minor must state that each parent of the minor 

is entitled to notice that: 

  (1) the guardian has delegated custody of the minor subject to guardianship; 

  (2) the court has modified or limited the powers of the guardian; or 

  (3) the court has removed the guardian. 

 (f) An order granting a guardianship for a minor must identify any person in addition to a 

parent of the minor which is entitled to notice of the events listed in subsection (e). 
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Comment 

Subsection (a) sets forth the possible dispositions for a hearing under Section 203.  In addition to 
appointing a guardian or dismissing the proceeding, the court may take other appropriate action 
consistent with the law.  This could include, for example, a transfer to another court such as a 
juvenile or family court that may be better positioned to address the specific situation. 
 
Subsection (b) creates a limited list of people with priority for appointment.  Absent a 
nomination by a parent of the minor, the only person having preference for appointment as 
guardian under this section is the person nominated by a minor age 12 or older.  Regardless of 
the preference granted, the court may not appoint a person whose appointment the court finds 
would be contrary to the best interest of the minor. 
 
Subsection (c) applies the concept of limited guardianship to minors.  A court, whenever 
possible, should only grant to the guardian those powers actually needed.  A limited guardianship 
may be appropriate, for example, in situations where the minor’s parents are only unable or 
unwilling to exercise some rights.  For example, a parent may have an intellectual disability that 
significantly limits the parent’s ability to make certain types of informed decisions for the minor 
but does not prevent the parent from making other decisions for the minor, potentially with 
support.  The court should be specific about identifying the powers of the guardian regarding the 
minor’s education, care, health, safety, and welfare.  This section gives the court flexibility to 
design the guardianship in a way to preserve parental authority to make certain decisions 
regarding the minor or to empower the minor as much as possible to make the minor’s own 
decisions (either at the time of appointment or at a later date when the minor is more mature) 
when appropriate. Subsection (c) can be used by the court to either expand or limit the 
guardian’s powers.  Although the court can grant additional powers, the court cannot grant 
powers beyond those provided in Section 210.  
 
Subsection (d) requires the court to specify in the order which parental rights, if any, are to be 
retained by the parent as part of a limited guardianship.  Representative rights listed in subsection 
(d) include contact or visitation with the minor, decision making regarding the minor’s health 
care, education, or other matter, or access to a record concerning the minor. This listing is not 
exclusive.  
 
Subsection (e) requires orders granting guardianship of a minor give parents of the minor the 
right to notice of certain major changes:  (1) the guardian delegates custody of the minor, (2) the 
court modifies or limits the guardian’s powers, or (3) the court removes the guardian.  This 
provision is designed to protect the fundamental rights of parents, and to provide some additional 
degree of monitoring.  As set forth in subsection (f), the court may choose to grant the same right 
to notice to a person other than a parent who has an interest in the minor’s welfare. 
 
 SECTION 207.  STANDBY GUARDIAN FOR MINOR. 

 (a)  A standby guardian appointed under this section may act as guardian, with all duties 

and powers of a guardian under Sections 209 and 210, when no parent of the minor is willing or 
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able to exercise the duties and powers granted to the guardian. 

  (b) A parent of a minor, in a signed record, may nominate a person to be appointed by the 

court as standby guardian for the minor.  The parent, in a signed record, may state desired 

limitations on the powers to be granted the standby guardian. The parent, in a signed record, may 

revoke or amend the nomination at any time before the court appoints a standby guardian.    

 (c) The court may appoint a standby guardian for a minor on: 

  (1)  petition by a parent of the minor or a person nominated under subsection (b); 

and  

  (2) finding that no parent of the minor likely will be able or willing to care for or 

make decisions with respect to the minor not later than [two years] after the appointment. 

(d) A petition under subsection (c)(1) must include the same information required under 

Section 202 for the appointment of a guardian for a minor. 

(e) On filing a petition under subsection (c)(1), the petitioner shall: 

 (1) serve a copy of the petition personally on:   

   (A) the minor, if the minor is 12 years of age or older, and the minor’s 

attorney, if any; 

   (B) each parent of the minor;  

   (C) the person nominated as standby guardian; and 

   (D) any other person the court determines; and 

  (2) include with the copy of the petition served under paragraph (1) a statement of 

the right to request appointment of an attorney for the minor or to object to appointment of the 

standby guardian, and a description of the nature, purpose, and consequences of appointment of a 

standby guardian. 
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(f) A person entitled to notice under subsection (e), not later than 60 days after service of 

the petition and statement, may object to appointment of the standby guardian by filing an 

objection with the court and giving notice of the objection to each other person entitled to notice 

under subsection (e). 

(g) If an objection is filed under subsection (f), the court shall hold a hearing to determine 

whether a standby guardian should be appointed and, if so, the person that should be appointed. 

If no objection is filed, the court may make the appointment. 

(h) The court may not grant a petition for a standby guardian of the minor if notice 

substantially complying with subsection (e) is not served on: 

  (1) the minor, if the minor is 12 years of age or older; and 

  (2) each parent of the minor, unless the court finds by clear-and-convincing 

evidence that the parent, in a record, waived the right to notice or cannot be located and served 

with due diligence.   

 (i) If a petitioner is unable to serve notice under subsection (e) on a parent of the minor or 

alleges that a parent of the minor waived the right to notice under this section, the court shall 

appoint a [visitor] who shall: 

  (1) interview the petitioner and the minor;  

  (2) if the petitioner alleges the parent cannot be located and served, ascertain 

whether the parent cannot be located with due diligence; and 

  (3) investigate any other matter relating to the petition the court directs.   

 (j) If the court finds under subsection (c) that a standby guardian should be appointed, the 

following rules apply: 

  (1) The court shall appoint the person nominated under subsection (b) unless the 
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court finds the appointment is contrary to the best interest of the minor.   

  (2) If the parents have nominated different persons to serve as standby guardian, 

the court shall appoint the nominee whose appointment is in the best interest of the minor, unless 

the court finds that appointment of none of the nominees is in the best interest of the minor.   

 (k) An order appointing a standby guardian under this section must state that each parent 

of the minor is entitled to notice, and identify any other person entitled to notice, if: 

  (1) the standby guardian assumes the duties and powers of the guardian; 

  (2) the guardian delegates custody of the minor; 

  (3) the court modifies or limits the powers of the guardian; or 

  (4) the court removes the guardian. 

 (l) Before assuming the duties and powers of a guardian, a standby guardian must file 

with the court an acceptance of appointment as guardian and give notice of the acceptance to: 

   (1) each parent of the minor, unless the parent, in a record, waived the right to 

notice or cannot be located and served with due diligence; 

  (2) the minor, if the minor is 12 years of age or older; and  

  (3) any person, other than the parent, having care or custody of the minor. 

 (m) A person that receives notice under subsection (l) or any other person interested in 

the welfare of the minor may file with the court an objection to the standby guardian’s 

assumption of duties and powers of a guardian.  The court shall hold a hearing if the objection 

supports a reasonable belief that the conditions for assumption of duties and powers have not 

been satisfied.  

Comment 

Section 207 creates an option for a court to appoint a standby guardian for a minor.  This section 
is substantially different and hopefully much improved from the standby guardianship provisions 



58 
 

under the 1997 act, which were located in Sections 202 and 203. The standby guardian, as stated 
in subsection (a), becomes empowered to act as guardian when no parent of the minor is able and 
willing to exercise the duties granted to the guardian.  This provision is most likely to be used by 
parents who anticipate losing the ability to care for their children.  This includes parents facing a 
terminal illness, incarceration, or deportation.  While there are similarities in the process for 
appointing a guardian to act immediately and for appointing a standby guardian, a key difference 
is that—unless someone entitled to object does so—a court may appoint a standby guardian 
without holding a hearing.   
 
As set forth in subsections (b) and (c), for the court to appoint a standby guardian, a parent of the 
minor must nominate someone to serve as standby guardian, and either the nominee or a parent 
of the minor must petition the court to appoint the nominee.  Before appointing a standby 
guardian, the court must find it is likely that no parent of the minor will be able or willing to care 
for or make decisions for the minor within two years of the appointment (or, if the state selects a 
different period, within the applicable period).  The limited timeframe is designed to ensure the 
appointment is close enough in time to when the standby guardian would likely serve that the 
court has sufficient information to make an appointment that likely will be appropriate at the 
time needed.  If the timeframe were too long—say five or ten years—there would be a much 
greater risk of circumstances changing in a material way between the time of appointment and 
acceptance of that appointment by the standby guardian.    
 
Subsection (e) requires notice of the petition and hearing to be served personally on each parent 
of the minor, the person nominated as standby guardian, the minor if the minor is at least 12 
years old, and any other person the court determines. To ensure that those receiving notice 
understand what is being sought and the key rights at stake, subsection (e)(2) requires the notice 
to explain the role of a standby guardian and the consequences of an appointment, the right to 
object, and the right to a request that an attorney be appointed for the minor.   
 
As set forth in subsection (h), notice to a minor 12 years of age or older is jurisdictional.  Notice 
to a parent of the minor is also jurisdictional.  Failure to provide personal notice to each parent of 
the minor precludes the court from appointing the standby guardian unless the court finds by 
clear-and-convincing evidence that (1) the parent waived, in a record, the right to notice or (2) 
cannot be located and served with due diligence.   If a petitioner is unable to serve notice on a 
parent or alleges that the parent waived the right to notice, subsection (i) requires the court to 
appoint a visitor to investigate.  The visitor, at a minimum, must interview both the petitioner 
and the minor, and, if the petitioner alleges that the parent cannot be located, ascertain whether it 
is in fact true that the parent cannot be located with due diligence. 
 
Subsections (f) and (g) provide for objection to an appointment and require a court hearing if an 
objection is received.  Specifically, any person entitled to notice under subsection (e) has a right 
to object to the appointment of the nominee.  If an objection is filed in a timely manner, the court 
must then hold a hearing to determine whether a standby guardian should be appointed for the 
minor and, if so, who should be appointed as standby guardian.  If no timely objection is made, 
the court may make the appointment without any hearing.  The court may, of course, choose to 
hold a hearing even if no objection is filed.  
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Subsection (j) contains provisions governing priority for appointment.  It creates a limited list for 
priority.  The court must appoint the person nominated unless the court finds doing so to be 
contrary to the best interest of the minor.   Subsection (j) also recognizes that different parents 
may have nominated different people to serve as standby guardian.  In choosing between the 
nominees, the best interest of the minor governs. 
  
Subsection (k) requires that an order appointing a standby guardian state that each parent must be 
notified if and when the standby guardian assumes the duties and powers of the guardian.  In 
addition, the order must state that each parent is entitled to notice that the guardian has delegated 
custody of the minor, the court has modified or limited the guardian’s powers, or the court has 
removed the guardian.  This provision is designed to protect the fundamental rights of parents, 
and to provide some additional degree of monitoring.  Similar to Section 206(f) on the 
appointment of a regular guardian, the court may grant the same right of notice to a person other 
than a parent.  
 
Subsection (l) requires a standby guardian to file notice of acceptance of the appointment and 
give notice of that acceptance before assuming the duties and powers of a guardian.  Under 
subsection (m), persons who are entitled to notice under subsection (l), or any other person 
interested in the welfare of the minor, may file an objection to that assumption of duties.  The 
court then must hold a hearing if the objection supports a reasonable belief that the guardian is 
attempting to assume duties when assumption is not appropriate.  For example, a parent might 
object on the grounds that the parent is still able and willing to exercise their parental duties.   
 
Subsections (f) and (g) require that the court hold a hearing on an objection to the initial 
appointment of a standby guardian if the objection is filed not later than 60 days after service of 
the petition and statement. Subsection (m) grants an additional right to object upon the standby 
guardian’s assumption of duties and powers of a guardian. The court must hold a hearing on an 
objection filed under subsection (m) if the objection supports a reasonable belief that the 
conditions for assumption of duties and powers have not been satisfied. 
 

 SECTION 208.  EMERGENCY GUARDIAN FOR MINOR. 

 (a) On its own, or on petition by a person interested in a minor’s welfare, the court may 

appoint an emergency guardian for the minor if the court finds: 

  (1) appointment of an emergency guardian is likely to prevent substantial harm to 

the minor’s health, safety, or welfare; and  

  (2) no other person appears to have authority and willingness to act in the 

circumstances.  

 (b) The duration of authority of an emergency guardian for a minor may not exceed [60] 
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days and the emergency guardian may exercise only the powers specified in the order of 

appointment.  The emergency guardian’s authority may be extended once for not more than [60] 

days if the court finds that the conditions for appointment of an emergency guardian in 

subsection (a) continue. 

 (c) Except as otherwise provided in subsection (d), reasonable notice of the date, time, 

and place of a hearing on a petition for appointment of an emergency guardian for a minor must 

be given to: 

  (1) the minor, if the minor is 12 years of age or older;  

  (2) any attorney appointed under Section 204; 

  (3) each parent of the minor; 

  (4) any person, other than a parent, having care or custody of the minor; and 

  (5) any other person the court determines. 

 (d) The court may appoint an emergency guardian for a minor without notice under 

subsection (c) and a hearing only if the court finds from an affidavit or testimony that the 

minor’s health, safety, or welfare will be substantially harmed before a hearing with notice on 

the appointment can be held.  If the court appoints an emergency guardian without notice to an 

unrepresented minor or the attorney for a represented minor, notice of the appointment must be 

given not later than 48 hours after the appointment to the individuals listed in subsection (c).  Not 

later than [five] days after the appointment, the court shall hold a hearing on the appropriateness 

of the appointment. 

 (e) Appointment of an emergency guardian under this section, with or without notice, is 

not a determination that a basis exists for appointment of a guardian under Section 201. 

 (f) The court may remove an emergency guardian appointed under this section at any 
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time.  The emergency guardian shall make any report the court requires. 

Comment 

Section 208 governs emergency guardians for minors.  An emergency guardian is a person 
appointed for a limited period to address an urgent concern.  The emergency guardianship allows 
a court to make a time-limited appointment without the full process otherwise required to appoint 
a guardian.  Specifically, the court may appoint an emergency guardian only if the appointment 
is needed to prevent substantial harm to the minor’s health, safety, or welfare and there is no one 
with authority who is willing to act in the circumstances.  Thus, appointment is not permitted 
where the evidence indicates the minor’s needs can be adequately met without an appointment.  
Likewise, appointment is not permitted to address trifling or non-consequential harms.  
 
Any person interested in the welfare of a minor may petition for appointment of an emergency 
guardian.  The court may also appoint one on its own motion, without a petition, if a basis for 
appointment exists under subsection (a).  An emergency guardianship is intended to address 
urgent situations.  It can be an appropriate intervention when a minor is having a health care 
crisis or other urgent situation requiring decisions but one or both parents are temporarily absent, 
refusing to act, or unable to act. 
 
Prior notice is required before appointment of an emergency guardian unless the court finds from 
affidavit or testimony that the minor will be seriously harmed during the time needed to give 
notice.  Only then may the court act without notice.  Subsection (c) provides that unless an 
exception applies, notice of the hearing on a petition for an emergency guardian must be given to 
the minor if the minor is at least 12 years of age, to each parent of the minor, to any attorney 
appointed by the court for the minor or the minor’s parent, to any person other than a parent 
having care or custody of the minor, and to any other person the court directs.  Subsection (c) 
does not require personal service, but simply reasonable notice.  State law and state practice on 
expedited matters, particularly expedited matters involving minors, should be consulted to 
determine what constitutes reasonable notice in this context. 
 
Proceedings without prior notice should be the rare exception rather than the rule. A court should 
have a process established to provide notice on an emergency basis.  However, Section 208 
recognizes that occasionally there will be situations where giving prior notice on an emergency 
guardianship petition is simply not feasible.  Subsection (d), therefore, allows an appointment of 
an emergency guardian for a minor without notice if the court makes certain findings based on 
affidavit or testimony.  Specifically, the court must find that the minor’s health, safety, or 
welfare will be substantially harmed before a hearing with notice could be held.   Furthermore, 
when an emergency guardianship is established without prior notice, notice must be given within 
48 hours of the appointment and a return hearing held within five days of the appointment.  
Although the five days is bracketed, giving states the option of adopting a different time limit, 
five days is the minimum notice requirement in most states for an ex parte hearing.  If the 
enacting states chooses to enact a time limit other than five days, to adequately protect the minor 
the time chosen should be relatively short.   
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As set forth in subsection (b), the court must limit the duration of the emergency guardian’s 
authority to a set period of time, which may be extended only once.  The 60-day limit suggested 
in brackets is designed to strike a balance between creating a long enough appointment that the 
court can reasonably go through a full guardianship process during that period if necessary, and a 
short enough period that fundamental due process rights are not denied. 
 
Subsection (e) states that an emergency guardian appointment does not mean the court made the 
findings necessary to appoint a guardian for a period longer than the maximum duration of an 
emergency appointment.  Thus, the existence of an emergency guardianship should not be 
treated as evidence the requirements set forth in Section 201 have been satisfied. 
 
Finally, Subsection (f) allows the court to remove an emergency guardian at any time, and to 
require the guardian to report to the court.   
  
The procedures under this subsection are similar to the procedures for emergency appointments 
for adults, found in Section 312.  This section builds upon Section 204(e) of the 1997 act.  Key 
modifications from the 1997 version include a longer duration for an emergency appointment, 
the ability to extend the appointment once, and a clear statement that appointment of an 
emergency guardian is not a determination that a basis for appointment of a guardian exists 
under Section 201. 
 
 SECTION 209.  DUTIES OF GUARDIAN FOR MINOR. 

 (a) A guardian for a minor is a fiduciary.  Except as otherwise limited by the court, a 

guardian for a minor has the duties and responsibilities of a parent regarding the minor’s support, 

care, education, health, safety, and welfare. A guardian shall act in the minor’s best interest and 

exercise reasonable care, diligence, and prudence. 

 (b) A guardian for a minor shall: 

  (1) be personally acquainted with the minor and maintain sufficient contact with 

the minor to know the minor’s abilities, limitations, needs, opportunities, and physical and 

mental health; 

  (2) take reasonable care of the minor’s personal effects and bring a proceeding for 

a conservatorship or protective arrangement instead of conservatorship if necessary to protect 

other property of the minor; 

  (3) expend funds of the minor which have been received by the guardian for the 
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minor’s current needs for support, care, education, health, safety, and welfare; 

  (4) conserve any funds of the minor not expended under paragraph (3) for the 

minor’s future needs, but if a conservator is appointed for the minor, pay the funds at least 

quarterly to the conservator to be conserved for the minor’s future needs;  

  (5) report the condition of the minor and account for funds and other property of 

the minor in the guardian’s possession or subject to the guardian’s control, as required by court 

rule or ordered by the court on application of a person interested in the minor’s welfare;  

  (6) inform the court of any change in the minor’s dwelling or address; and 

  (7) in determining what is in the minor’s best interest, take into account the 

minor’s preferences to the extent actually known or reasonably ascertainable by the guardian.   

Comment 

Typically, a guardian of a minor functions as a substitute parent, but without the parents’ 
personal financial responsibility for the minor’s support.  As provided in subsection (a), the 
duties of a parent to which the guardian succeeds are those relating to the minor’s support, care, 
education, health, safety, and welfare.  A guardian is also a fiduciary with fiduciary 
responsibilities.  A guardian must always act in the minor’s best interest and exercise reasonable 
care, diligence, and prudence.  Subsection (b) of this section, and Section 210 are, in substantial 
part, expansions on the underlying responsibilities set forth in subsection (a). 
 
A guardian is more than a caretaker.  The guardian must, as required by subsection (b)(1), 
become or remain personally acquainted with the minor and maintain sufficient contact to know 
of the capacities, limitations, needs, opportunities, and physical and mental health of the minor.  
Such contact is also essential if the guardian is to act in the best interest of the minor.  To 
determine what is in the minor’s best interest, the guardian should engage with the minor to learn 
the minor’s preferences.  As provided in subsection (b)(7), the guardian must take these 
expressed preferences into account to the extent actually known or reasonably ascertainable.   
Engagement with the minor is also essential to involve the minor in decision making.  Such 
involvement is important to develop the minor’s own decision-making skills to prepare the minor 
for future independence.   
 
A guardian’s powers with respect to the property of the minor are very limited.  If the minor has 
significant property requiring management, the guardian should petition the court for the 
appointment of a conservator or other protective order as provided in subsection (b)(2).  
However, subsection (b)(3) requires that the guardian use the minor’s funds, including 
government benefits received for the minor, for the minor’s support, care, education, health, 
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safety and welfare. The guardian must conserve any funds not expended for the minor’s future 
needs, and periodically turn over the excess to the conservator, if one has been appointed. See 

subsection (b)(4).  A guardian may also be required to report the minor’s condition to the court 
as well as to account for money and other assets in the guardian’s possession or subject to the 
guardian’s control.  See subsection (b)(5).  Regardless of whether the court has specifically 
ordered it, a guardian must also always inform the court of any change in the minor’s dwelling or 
address.  See subsection (b)(6).  Temporary absences, such as for vacations, need not be reported.  
This required reporting to the court is consistent with the recommendation in National Probate 
Court Standards, Standard 3.3.16 “Reports by the Guardian” (2013).  Keeping the court informed 
of the minor’s location helps the court to exercise appropriate oversight of the guardianship.  If 
the minor is removed to another state, it will also prevent the court from losing jurisdiction over 
the case without the court’s knowledge.  See also Section 210(b)(2), which requires the 
permission of the court before the minor may be relocated to another state. 
 
This section is based on Section 207 of the 1997 act.  A key change from that version is the 
explicit instruction that the guardian must take into account the minor’s known or reasonably 
ascertainable preferences.  This requirement was only arguably implied by the 1997 act. 
 
 SECTION 210.  POWERS OF GUARDIAN FOR MINOR. 

 (a) Except as otherwise limited by court order, a guardian of a minor has the powers a 

parent otherwise would have regarding the minor’s support, care, education, health, safety, and 

welfare. 

 (b) Except as otherwise limited by court order, a guardian for a minor may: 

  (1) apply for and receive funds and benefits otherwise payable for the support of 

the minor to the minor’s parent, guardian, or custodian under a statutory system of benefits or 

insurance or any private contract, devise, trust, conservatorship, or custodianship; 

  (2) unless inconsistent with a court order entitled to recognition in this state, take 

custody of the minor and establish the minor’s place of dwelling and, on authorization of the 

court, establish or move the minor’s dwelling outside this state; 

  (3) if the minor is not subject to conservatorship, commence a proceeding, 

including an administrative proceeding, or take other appropriate action to compel a person to 

support the minor or make a payment for the benefit of the minor; 
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  (4) consent to health or other care, treatment, or service for the minor; or 

  (5) to the extent reasonable, delegate to the minor responsibility for a decision 

affecting the minor’s well-being. 

 (c) The court may authorize a guardian for a minor to consent to the adoption of the 

minor if the minor does not have a parent. 

 (d) A guardian for a minor may consent to the marriage of the minor [if authorized by the 

court].   

Legislative Note: An enacting state should consider its existing law governing consent to 

marriage by minors when determining whether to require specific authorization of consent to 

marriage.  

 

Comment 

 

This section should be read with Section 209.  Section 209 sets out the duties of the guardian for 
a minor: those responsibilities which a guardian may not ignore. Section 210 sets out the 
guardian’s powers, the grant of which are necessary in order for the guardian to carry out the 
duties specified in Section 209. 
 
Section 209(a) imposes on the guardian certain of the duties of a parent.  To enable the guardian 
to properly carry out those duties, subsection (a) of this section grants the guardian 
corresponding powers of a parent with regard to the support, care, education, health, safety, and 
welfare of the minor.  Subsection (b) of this section then lays out specific applications of the 
general powers granted in subsection (a). 
 
Subsections (b)(1) and (3) enable the guardian to carry out the guardian’s limited duties with 
respect to the management of the property of the minor. The powers of the guardian over the 
minor’s property are quite limited, recognizing that a conservator should be appointed or other 
protective order sought for the minor if the minor owns a significant amount of property. The 
guardian is authorized under subsection (b)(1) to apply for government benefits to which the 
minor is entitled.  Under Section 209(b)(3), the guardian must use those benefits for the minor’s 
support, care, education, health, safety, and welfare. Upon appointment, a guardian should also 
investigate whether proper application has been made for all governmental benefits to which the 
minor may be entitled.  It may also be necessary for the guardian to seek appointment as a 
representative payee, should the governmental agency in question use a representative payee 
mechanism for making payments on behalf of beneficiaries without legal capacity. 
 
Subsection (b)(2) recognizes that other courts may have a role in determining the custody of the 
minor.  While a guardian generally has a right to take custody of the minor, the guardian is 
denied this power if to assume custody would be inconsistent with the custody order of a court of 
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competent jurisdiction. Such an order may have been entered by a juvenile court, by a court 
responsible for making involuntary mental health commitments, or even by the court supervising 
the guardianship. 
  
Subsection (b)(2) also prevents the guardian from moving the minor out of state without the 
court’s prior approval.  The court must determine whether such a move would be in the best 
interest of the minor.  The court should make certain that this provision is not used to circumvent 
a custody order or to avoid a determination of custody by an appropriate court.  The court should 
also be aware that the move to another state with the court’s approval will eventually result in the 
loss of the court’s jurisdiction pursuant to the Parental Kidnapping Prevention Act, 28 U.S.C. § 
1738A, and the Uniform Child Custody Jurisdiction and Enforcement Act.   
 
If there is no conservator, subsection (b)(3) authorizes the guardian to file a proceeding to collect 
child support.  In implementing this power, the guardian should consult the state’s applicable 
child support statutes, which should be read as if incorporated into this section. 
 
Under subsection (b)(4), the guardian may consent to health care or other care, treatment, or 
service for the minor.  The guardian may ordinarily make health-care decisions for the minor 
without prior court authorization, but for certain types of health-care decisions, prior court 
approval may be required or at least be considered.  For example, a guardian may ordinarily 
consent to elective surgery for the minor, but the guardian is strongly advised to consider seeking 
prior court authorization before consenting to experimental medical treatment.  While this act 
does not specifically require that a guardian seek prior court approval before making a particular 
health-care decision, such prior court approval may be required by other statute, especially when 
the minor’s constitutional rights are in question.  For example, a guardian may not be able to 
place a minor in a mental health care facility or consent to electroconvulsive therapy (ECT) or 
other types of shock therapy without the court’s order.  State statutes may require that specific 
procedures be followed before a guardian can consent to an abortion or certain medical treatment 
for the minor.  Because of the important and competing interests at stake, a guardian should at 
least consult with, and may need to obtain an order from, the court if the guardian plans to refuse 
medical treatment on behalf of the minor on the grounds of the minor’s religious beliefs. 
 
Consistent with the act’s focus on recognizing the personhood and abilities of those subject to 
guardianship, subsection (b)(5) permits the guardian, if reasonable under all of the 
circumstances, to delegate to the minor certain responsibilities for decisions affecting the minor’s 
well-being.  Such delegation may help the minor to develop a sense of self and decision-making 
skills.  Notably, unlike the 1997 act, this act does not use the term “self-reliance.” This change 
reflects a modern understanding that one can be independent and in control of one’s own life and 
still receive support and assistance from others. 
 
Under subsection (c), the court may specifically authorize the guardian to consent to the minor’s 
adoption.  This provision was carried forward from Section 208(c) of the 1997 act, which was in 
turn carried forward from Section 2-109(c)(5) of the 1982 act.   This court is chosen because 
under Section 211 of this act the adoption of the minor will have the effect of terminating the 
guardianship.   An enacting jurisdiction should verify that subsection (c) is in harmony with the 
state’s existing adoption laws. 
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To the extent that the guardian’s consent may be necessary for the minor to marry, subsection (d) 
does allow a guardian to consent to the marriage of the minor. Whether such consent is relevant 
or required will depend on the state’s laws on the requirements of marriage.  This provision was 
included in order to create a workable provision for states that still recognize child marriage 
despite a strong movement to curtail this practice.  Recognizing that state law on this issue 
varies, the language requiring that the guardian’s consent to marriage be authorized by the court 
has been placed in brackets. 
  
This section is based on Section 208 of the 1997 act. However, the 1997 act did not address the 
issue of whether a guardian could consent to the minor’s marriage.  
 
 SECTION 211.  REMOVAL OF GUARDIAN FOR MINOR; TERMINATION OF 

GUARDIANSHIP; APPOINTMENT OF SUCCESSOR. 

 (a) Guardianship under this [act] for a minor terminates: 

  (1) on the minor’s death, adoption, emancipation, or attainment of majority; or  

  (2) when the court finds that the standard in Section 201 for appointment of a 

guardian is not satisfied, unless the court finds that: 

   (A) termination of the guardianship would be harmful to the minor; and 

   (B) the minor’s interest in the continuation of the guardianship outweighs 

the interest of any parent of the minor in restoration of the parent’s right to make decisions for 

the minor. 

 (b) A minor subject to guardianship or a person interested in the welfare of the minor 

may petition the court to terminate the guardianship, modify the guardianship, remove the 

guardian and appoint a successor guardian, or remove a standby guardian and appoint a different 

standby guardian.   

 (c) A petitioner under subsection (b) shall give notice of the hearing on the petition to the 

minor, if the minor is 12 years of age or older and is not the petitioner, the guardian, each parent 

of the minor, and any other person the court determines. 

 (d) The court shall follow the priorities in Section 206(b) when selecting a successor 
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guardian for a minor.   

 (e) Not later than 30 days after appointment of a successor guardian for a minor, the court 

shall give notice of the appointment to the minor subject to guardianship, if the minor is 12 years 

of age or older, each parent of the minor, and any other person the court determines.  

 (f) When terminating a guardianship for a minor under this section, the court may issue 

an order providing for transitional arrangements that will assist the minor with a transition of 

custody and is in the best interest of the minor.  

 (g) A guardian for a minor that is removed shall cooperate with a successor guardian to 

facilitate transition of the guardian’s responsibilities and protect the best interest of the minor.  

Comment 

Subsection (a) lists the grounds for terminating a guardianship for a minor.  It recognizes the 
traditional grounds for termination that were recognized in Section 210(a) of the 1997 act:  the 
minor’s death, adoption, emancipation, attainment of majority, or as ordered by the court.  While 
a guardianship terminates upon emancipation of a minor, the grounds of emancipation are left to 
the state’s law on the subject.  In many states a minor is emancipated by marriage, military 
service, or order of emancipation.   
 
Unlike the termination provisions in the 1997 act, this section requires the court to order 
termination where the court finds that that the original standard for appointing a guardian in 
Section 201 is not met.  The only exception to this requirement is if termination would be 
harmful to the minor and the minor’s interest in the guardianship continuing outweighs the 
interest of the minor’s parents in having their rights restored.  Thus, as a general matter, the fact 
that a guardian has been appointed in the past does not mean that the guardianship should 
continue.  By way of example, consider a situation in which a guardian is appointed because the 
minor’s only parent was incarcerated.   Upon release, the parent petitions for termination of the 
guardianship.  Upon review, the court should terminate the guardianship.  The guardianship may 
continue only if the court finds that some other basis for imposition of guardianship exists under 
Section 201, or that termination would result in harm to the minor and the minor’s interest in 
having a continued guardianship outweighs the parent’s interest in resuming parental powers. 
 
Termination of the guardianship does not relieve the guardian of all duties.  Even though the 
guardianship is terminated, the guardian is still liable for previous acts and has an obligation to 
account for any funds of the minor within the guardian’s possession or control.  See Section 
112(c).   
 
Subsection (b) authorizes the minor or any person interested in the minor’s welfare to seek 
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termination of the guardianship, an expansion of or restriction on the guardian’s powers, removal 
of the guardian or standby guardian, and appointment of a successor guardian or different 
standby guardian.  Pursuant to subsection (c), the petitioner must give notice of a petition under 
subsection (b) to the minor if the minor is at least 12 years old (and not the petitioner), the 
minor’s parents, and any other person the court determines.  
 
Subsection (d) requires the court to use the same priorities when selecting a successor guardian 
for a minor that it would use in appointing any other guardian for a minor. 
  
Subsection (e) governs notice of the appointment of a successor guardian.   
 
Subsections (f) and (g) address the transition to a new custodial or guardianship relationship.  
They authorize the court to order transitional arrangements to help the minor with a transition in 
custody.  Subsection (g) requires a guardian for a minor to cooperate with a successor guardian 
to facilitate transition of responsibilities and protect the minor’s interests.   
 

[ARTICLE] 3 

GUARDIANSHIP OF ADULT 

 SECTION 301.  BASIS FOR APPOINTMENT OF GUARDIAN FOR ADULT.   

 (a) On petition and after notice and hearing, the court may:  

  (1) appoint a guardian for an adult if the court finds by clear-and-convincing 

evidence that: 

   (A) the respondent lacks the ability to meet essential requirements for 

physical health, safety, or self-care because the respondent is unable to receive and evaluate 

information or make or communicate decisions, even with appropriate supportive services, 

technological assistance, or supported decision making; and 

   (B) the respondent’s identified needs cannot be met by a protective 

arrangement instead of guardianship or other less restrictive alternative; or 

  (2) with appropriate findings, treat the petition as one for a conservatorship under 

[Article] 4 or protective arrangement under [Article] 5, issue any appropriate order, or dismiss 

the proceeding. 
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(b) The court shall grant a guardian appointed under subsection (a) only those powers 

necessitated by the demonstrated needs and limitations of the respondent and issue orders that 

will encourage development of the respondent’s maximum self-determination and independence.  

The court may not establish a full guardianship if a limited guardianship, protective arrangement 

instead of guardianship, or other less restrictive alternatives would meet the needs of the 

respondent. 

Comment 

This section replaces Section 311(a) and (b) of the 1997 act.  Placement of the basis for 
appointment at the start of Article 3 is designed to signal that this is a threshold question and to 
alert all parties, and the public more generally, to the strict standard necessary to impose 
guardianship on an adult.  Unlike Section 311(a) and (b) of the 1997 act, this section does not 
speak of capacity and incapacity.  Rather than being asked to assign a status (e.g., 
“incapacitated” or “has capacity”) to the individual, the court is called upon to make 
particularized findings about the adult’s individual needs in light of what the adult can and 
cannot do.  This change is also consistent with the act’s avoidance of the term “incapacitated 
person,” which has been criticized as unnecessarily stigmatizing.  See Third National 

Guardianship Summit Standards & Recommendations, 2012 UTAH L. REV. 1191, 1199 (2012) 
(recommending, as part of Recommendation 1.7, that the term be avoided).  
 
Under subsection (a)(1) of this section, a  guardian may  be appointed for an adult only if the 
court finds by clear-and-convincing evidence that: (1) the adult cannot meet essential 
requirements for physical health, safety, or self-care; (2) guardianship is the least restrictive 
approach to meeting the adult’s identified need; and (3) the adult cannot receive and evaluate 
information or make or communicate decisions even with appropriate supportive services, 
technological assistance, or supported decision making.  Thus, if the adult’s needs could be met 
by providing the individual with support for decision making, adaptive devices, caregiving 
services, or a wide variety of other interventions that remove fewer rights than guardianship, the 
court may not impose a guardianship on an adult. 
 
Subsection (a)(2) allows the court, with appropriate findings, to treat a petition for guardianship 
for an adult under this section as a petition for a protective arrangement instead of guardianship 
or conservatorship under Article 5, or a petition for conservatorship under Article 4, or to dismiss 
the Article 3 proceeding.  To guarantee the respondent the maximum possible personal liberty, 
the court should treat the petition as one for a conservatorship or protective arrangement instead 
of conservatorship under this subsection whenever it concludes that court intervention is 
necessary and appropriate, but the respondent’s needs can be met by the entry of orders with 
respect to the respondent’s property without the need to limit the respondent’s personal freedom. 
 
As set forth under subsection (b), a guardian may never be granted powers that are not required 
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by the adult’s demonstrated limitations and needs.  Thus, most guardianships should be limited, 
not full, as almost all respondents possess some ability to act or make decisions on their own 
behalf. 
 
Notably, this section provides the only grounds for appointment of a guardian for an adult.  This 
is in contrast to Sections 301 through 303 of the 1997 act, which allowed for the appointment of 
a guardian of an adult by a will or other writing of the adult’s spouse or parent.  This act 
eliminates these alternative grounds, which are at odds with the act’s overall commitment to due 
process and least-restrictive alternatives.   
 
While the standard for appointment of a guardian for an adult under this section is similar to the 
standard for appointment of a conservator for an adult under Section 401, the two standards are 
distinct.  The fact that one is satisfied does not indicate that the other is satisfied. 
 
Overall, as in the 1997 act, the section’s emphasis on less restrictive alternatives, a high 
evidentiary standard, and the use of limited guardianship is consistent with the act’s philosophy 
that a guardian should be appointed only when necessary, only for as long as necessary, and with 
only the powers that are necessary.   

 
 SECTION 302.  PETITION FOR APPOINTMENT OF GUARDIAN FOR ADULT. 

 (a) A person interested in an adult’s welfare, including the adult for whom the order is 

sought, may petition for appointment of a guardian for the adult. 

 (b) A petition under subsection (a) must state the petitioner’s name, principal residence, 

current street address, if different, relationship to the respondent, interest in the appointment, the 

name and address of any attorney representing the petitioner, and, to the extent known, the 

following: 

  (1) the respondent’s name, age, principal residence, current street address, if 

different, and, if different, address of the dwelling in which it is proposed the respondent will 

reside if the petition is granted; 

  (2) the name and address of the respondent’s: 

   (A) spouse [or domestic partner] or, if the respondent has none, an adult 

with whom the respondent has shared household responsibilities for more than six months in the 

12-month period immediately before the filing of the petition;  
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   (B) adult children or, if none, each parent and adult sibling of the 

respondent, or, if none, at least one adult nearest in kinship to the respondent who can be found 

with reasonable diligence; and 

   (C) adult stepchildren whom the respondent actively parented during the 

stepchildren’s minor years and with whom the respondent had an ongoing relationship in the 

two-year period immediately before the filing of the petition; 

  (3) the name and current address of each of the following, if applicable:  

   (A) a person responsible for care of the respondent; 

   (B) any attorney currently representing the respondent; 

   (C) any representative payee appointed by the Social Security 

Administration for the respondent; 

   (D) a guardian or conservator acting for the respondent in this state or in 

another jurisdiction; 

   (E) a trustee or custodian of a trust or custodianship of which the 

respondent is a beneficiary;  

   (F) any fiduciary for the respondent appointed by the Department of 

Veterans Affairs; 

   (G) an agent designated under a [power of attorney for health care] in 

which the respondent is identified as the principal;  

   (H) an agent designated under a power of attorney for finances in which 

the respondent is identified as the principal;  

 (I) a person nominated as guardian by the respondent; 

 (J) a person nominated as guardian by the respondent’s parent or spouse 
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[or domestic partner] in a will or other signed record; 

   (K) a proposed guardian and the reason the proposed guardian should be 

selected; and 

   (L) a person known to have routinely assisted the respondent with decision 

making during the six months immediately before the filing of the petition; 

  (4) the reason a guardianship is necessary, including a brief description of: 

   (A) the nature and extent of the respondent’s alleged need; 

   (B) any protective arrangement instead of guardianship or other less 

restrictive alternatives for meeting the respondent’s alleged need which have been considered or 

implemented;  

   (C) if no protective arrangement instead of guardianship or other less 

restrictive alternatives have been considered or implemented, the reason they have not been 

considered or implemented; and 

   (D) the reason a protective arrangement instead of guardianship or other 

less restrictive alternative is insufficient to meet the respondent’s alleged need; 

  (5) whether the petitioner seeks a limited guardianship or full guardianship;  

  (6) if the petitioner seeks a full guardianship, the reason a limited guardianship or 

protective arrangement instead of guardianship is not appropriate;  

  (7) if a limited guardianship is requested, the powers to be granted to the 

guardian;  

  (8) the name and current address, if known, of any person with whom the 

petitioner seeks to limit the respondent’s contact; 

  (9) if the respondent has property other than personal effects, a general statement 
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of the respondent’s property, with an estimate of its value, including any insurance or pension, 

and the source and amount of other anticipated income or receipts; and 

  (10) whether the respondent needs an interpreter, translator, or other form of 

support to communicate effectively with the court or understand court proceedings. 

Comment 

This section lists the information that must be contained in the petition for appointment of a 
guardian.  The comparable provisions of the 1997 act were located in Section 304 although this 
section adds further detail. 
 
Although subsection (a) allows adults to petition for appointment of a guardian for themselves, 
the court should scrutinize such petitions closely to confirm that they are truly voluntary, and that 
petitioners fully understand the nature and consequences of petitioning.  Normally, where an 
adult seeks to obtain assistance, it is preferable for the adult to execute a durable power of 
attorney, engage in supported decision making, or both. 
 
Subsection (b)(1) requires the petitioner to state the address of the dwelling in which it is 
proposed that the respondent will reside if the appointment is made or a guardianship instead of 
protective arrangement is ordered. This provision is designed to alert the respondent, and others 
who receive notice of the petition, of potential consequences of the guardianship that are likely to 
raise concerns. Giving the respondent, and those entitled to a copy of the petition under Section 
303, full information will enable them to make more informed decisions about whether to oppose 
the petition, oppose appointment of the petitioner as guardian, or seek to limit the powers granted 
to the guardian. 
 
Subsections (b)(2)-(3) require that the petition list family members and others who may have 
information useful to the court and to whom notice of the proceeding must be given under 
Section 303. These persons will likely have the greatest interest in protecting the respondent and 
in making certain that the proposed guardianship is appropriate.   
 
Subsection (b)(2)(A) requires that the petition contain the name and address of the respondent’s 
spouse or domestic partner (if the enacting state uses the term) or, if none, then an adult with 
whom the respondent has shared household responsibilities for more than six months in the 12-
month period immediately before the filing of the petition.  This is a change from Section 304 of 
the 1997 act, which omitted the term domestic partner and required notice to a person with 
whom the respondent has resided for more than six months before the filing of the petition.  By 
requiring shared household responsibilities, and not simply co-residence, the new language better 
captures the underlying intent of the provision:  providing notice to individuals with whom the 
respondent has a close personal relationship.  
  
Subsection (b)(2)(B) also requires that the petition contain the names and addresses of the 
respondent’s adult children or, if none, parents and adult brothers and sisters or, if none, an adult 
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relative of the nearest degree in which a relation can be found.  If there are no adult children, 
parents, or adult siblings and there are several adults of equal degree of kinship to the 
respondent, the name and address of one is all that is required, not the names and addresses of 
the members of the entire class. 
 
Subsection (b)(2)(C) requires the petition to list adult stepchildren whom the respondent parented 
during their minority and with whom the respondent had an ongoing relationship in the two-year 
period immediately before the filing of the petition.  This is an expansion from Section 304 of 
the 1997 act, which did not require notice to adult stepchildren, and is designed to better reflect 
the diversity of family structures.   
 
Subsection (b)(3) requires the petition to list a series of other persons who must be provided 
notice, including existing agents, care providers, and decision-making supporters.  Notice to such 
individuals of the pending guardianship proceeding, as required by Section 303, is especially 
critical for ascertaining whether a guardianship is necessary.  For example, the court may 
conclude there is no need to appoint a guardian if a guardian has already been appointed in 
another jurisdiction, or if the respondent has executed a durable power of attorney for finances or 
health care.  
 
Subsection (b)(4) emphasizes that guardianship is a last resort and that less restrictive 
alternatives are to be preferred.  The petitioner is required to identify all less restrictive 
alternatives for meeting that respondent’s alleged needs that have been considered or 
implemented, to justify any failure to pursue less restrictive alternatives, and to explain why less 
restrictive alternatives would not meet the respondent’s alleged needs.  These requirements serve 
to provide the court with important information relevant to whether guardianship is appropriate.  
These also prompt would-be petitioners to explore less restrictive alternatives. 
 
Subsections (b)(5)-(7) encourage the petitioner to consider limited guardianship.  The petition 
must state whether the petitioner seeks a limited or full guardianship, or a protective arrangement 
instead of guardianship.  When requesting a full guardianship, the petition must state why a 
limited guardianship or protective arrangement instead of guardianship would not meet the 
respondent’s needs.  If a limited guardianship is requested, the petition must set out the 
recommended powers to be granted to the guardian. “If probate courts determine that a 
guardianship or conservatorship is necessary, the respondent’s self-reliance, autonomy, and 
independence should be promoted by restricting the authority of the guardian or conservator to 
the minimum required for the situation, rather than routinely granting full powers of 
guardianship/conservatorship in every case.” National Probate Court Standards 3.3.10 (2013). 
 
Section (b)(8) requires the petitioner to list any person with whom the petitioner seeks to limit 
the respondent’s contact.  Subsection (b)(1) requires the petitioner to state the address of the 
dwelling in which it is proposed that the respondent will reside if the appointment is made or the 
protective arrangement instead of guardianship is ordered.  These provisions are designed to alert 
the respondent, and others who receive notice of the petition, of potential consequences of the 
guardianship that are especially likely to raise concerns.  Giving the respondent, and those 
persons entitled to a copy of the petition under Section 303, full information will enable them to 
make more informed decisions about whether to support or oppose the petition for guardianship 
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or the appointment of the proposed guardian, and whether to seek to limit the powers granted to 
the guardian. 
 
Subsection (b)(9) requires the petitioner to include a general statement of the respondent’s 
property, including an estimated value, insurance and pension information, and information 
about other anticipated income or receipts.  This information should be detailed to enable the 
court visitor to expeditiously complete the report required by Section 304, and to enable the court 
to determine whether a conservatorship is needed.  An exception is made if the respondent’s only 
property is personal effects, in which case a conservator would usually not be needed regardless 
of the adult’s abilities and limitations. 
 
Finally, subsection (b)(10), requires the petitioner to set forth respondent’s need, if any, for an 
interpreter, translator, or other form of support to effectively communicate with the court or to 
understand court proceedings.  Thus, if the respondent uses another person to assist with 
communication or comprehension, the petitioner should include this information. 
 
To help petitioners satisfy the requirements of this section, Section 603 contains a sample 
petition form that petitioners may use. 
 
 SECTION 303.  NOTICE OF HEARING FOR APPOINTMENT OF GUARDIAN 

FOR ADULT. 

 (a) On filing of a petition under Section 302 for appointment of a guardian for an adult, 

the court shall set a date, time, and place for hearing the petition.  

 (b) A copy of a petition under Section 302 and notice of a hearing on the petition must be 

served personally on the respondent. The notice must inform the respondent of the respondent’s 

rights at the hearing, including the right to an attorney and to attend the hearing.  The notice must 

include a description of the nature, purpose, and consequences of granting the petition.  The 

court may not grant the petition if notice substantially complying with this subsection is not 

served on the respondent.   

 (c) In a proceeding on a petition under Section 302, the notice required under subsection 

(b) must be given to the persons required to be listed in the petition under Section 302(b)(1) 

through (3) and any other person interested in the respondent’s welfare the court determines.  

Failure to give notice under this subsection does not preclude the court from appointing a 
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guardian. 

 (d) After the appointment of a guardian, notice of a hearing on a petition for an order 

under this [article], together with a copy of the petition, must be given to: 

  (1) the adult subject to guardianship; 

  (2) the guardian; and  

  (3) any other person the court determines. 

Comment 

This section is similar to Section 309 of the 1997 act except that subsection (d) of this section 
also addresses notice requirements for hearings on petitions filed after the appointment of a 
guardian. 
 
On filing of the petition, subsection (a) requires that the court set a date, time, and place for the 
hearing. Subsection (b) requires that the respondent be personally served with the petition and 
notice of hearing.  Failure to personally serve the respondent is jurisdictional, as is notice that 
does not substantially comply with the requirements of subsection (b).  Notice of hearing must be 
given to the persons who are listed in the petition, but as provided in subsection (c) failing to 
give notice to those listed (other than the respondent) is not jurisdictional. The purpose of 
providing notice to the others listed in the petition is because they may have information that is 
useful to the court. They are not indispensable parties for the resolution of the case. If notice to 
them were made jurisdictional, the proceeding would have to be dismissed or continued if one of 
them could not be immediately located. This would delay and otherwise complicate the 
proceeding. The notice of hearing not only informs the respondent and others of the date of the 
hearing and the contents of the petition, but it must also include a statement of rights. Subsection 
(b) requires that the notice inform the respondent of the respondent’s rights at the hearing, 
including the right to an attorney and the right to attend the hearing. The notice must also include 
a description of the nature, purpose, and consequences of granting the petition.   
 
Subsection (d) addresses the notice requirements for hearings on petitions for orders subsequent 
to the appointment of a guardian for an adult. 
 
The adult subject to guardianship, the guardian, and anyone else the court directs, must be given 
copies of any notice of hearing and a copy of any petition. This provision helps ensure that the 
adult is kept informed of developments. In its original guardianship order, the court should direct 
notice of future hearings be given to any other party who, in the court’s view, will help to 
monitor the guardian and protect the interest of the person subject to guardianship.  Subsection 
(d) is closely related to Section 310(e), which provides that as part of an order establishing the 
guardianship, the court must identify persons subsequently entitled to notice of the various 
actions listed in Sections 310(e) and 311. 
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Notice under this section is also governed by the general notice requirements for hearings under 
Section 113, which requires that notice be given at least 14 days prior to the hearing. 
 

 SECTION 304.  APPOINTMENT AND ROLE OF [VISITOR]. 

(a) On receipt of a petition under Section 302 for appointment of a guardian for an adult, 

the court shall appoint a [visitor].  The [visitor] must be an individual with training or experience 

in the type of abilities, limitations, and needs alleged in the petition. 

(b) A [visitor] appointed under subsection (a) shall interview the respondent in person 

and, in a manner the respondent is best able to understand: 

  (1) explain to the respondent the substance of the petition, the nature, purpose, 

and effect of the proceeding, the respondent’s rights at the hearing on the petition, and the 

general powers and duties of a guardian; 

  (2) determine the respondent’s views about the appointment sought by the 

petitioner, including views about a proposed guardian, the guardian’s proposed powers and 

duties, and the scope and duration of the proposed guardianship; 

  (3) inform the respondent of the respondent’s right to employ and consult with an 

attorney at the respondent’s expense and the right to request a court-appointed attorney; and 

  (4) inform the respondent that all costs and expenses of the proceeding, including 

respondent’s attorney’s fees, may be paid from the respondent’s assets. 

(c) The [visitor] appointed under subsection (a) shall: 

  (1) interview the petitioner and proposed guardian, if any; 

  (2) visit the respondent’s present dwelling and any dwelling in which it is 

reasonably believed the respondent will live if the appointment is made; 

  (3) obtain information from any physician or other person known to have treated, 

advised, or assessed the respondent’s relevant physical or mental condition; and 
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  (4) investigate the allegations in the petition and any other matter relating to the 

petition the court directs. 

(d) A [visitor] appointed under subsection (a) promptly shall file a report in a record with 

the court, which must include: 

  (1) a recommendation whether an attorney should be appointed to represent the 

respondent; 

  (2) a summary of self-care and independent-living tasks the respondent can 

manage without assistance or with existing supports, could manage with the assistance of 

appropriate supportive services, technological assistance, or supported decision making, and 

cannot manage; 

  (3) a recommendation regarding the appropriateness of guardianship, including 

whether a protective arrangement instead of guardianship or other less restrictive alternative for 

meeting the respondent’s needs is available and: 

   (A) if a guardianship is recommended, whether it should be full or limited; 

and  

   (B) if a limited guardianship is recommended, the powers to be granted to 

the guardian; 

  (4) a statement of the qualifications of the proposed guardian and whether the 

respondent approves or disapproves of the proposed guardian; 

  (5) a statement whether the proposed dwelling meets the respondent’s needs and 

whether the respondent has expressed a preference as to residence; 

  (6) a recommendation whether a professional evaluation under Section 306 is 

necessary;  
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  (7) a statement whether the respondent is able to attend a hearing at the location 

court proceedings typically are held; 

  (8) a statement whether the respondent is able to participate in a hearing and 

which identifies any technology or other form of support that would enhance the respondent’s 

ability to participate; and  

(9) any other matter the court directs. 

Legislative Note: The term “visitor” is bracketed because some states use a different term for 

the person appointed by the court to investigate and report on certain facts.   

 

Comment 

 

Subsection (a) requires the court to appoint a visitor upon receipt of a petition under Section 302.  
“Visitor” is bracketed in recognition that states use, and may wish to substitute, different words 
to refer to this position. This section is similar to Section 305(c)-(e) of the 1997 act except that 
the responsibilities of the visitor have been adjusted to accommodate changes in the petition 
requirements and other changes in this act in the procedure for appointing a guardian. 
 
Visitors may be selected from a variety of professions.  Visitors may include, among others, 
physicians, psychologists, social workers, or nurses, among others.  Regardless of the visitor’s 
profession, subsection (a) requires that the visitor have training and experience in the type of 
abilities, limitations, and needs alleged in the petition. This training and experience should be 
sufficient so that the visitor may serve as the “eyes and ears” of the court.  Thus, for example, a 
visitor appointed for a respondent alleged to have Alzheimer’s disease must have training or 
experience in assessing the needs of those with Alzheimer’s disease.  As the appropriate 
disposition of the petition may well depend on what services are available to the respondent, the 
visitor should also be knowledgeable about less restrictive alternatives, including supportive 
services in the respondent’s community.  As the visitor’s role is to provide objective information 
to the court, it is essential that the visitor not have a conflict of interest.  For example, the visitor 
should not be an employee of an institution where the respondent resides.  Similarly, the 
petitioner should not nominate a visitor, and any such nomination should be disregarded by the 
court. 
 
Under subsection (b), the visitor is tasked with interviewing the respondent in person and 
explaining to the respondent the nature and potential consequences of the petition and the 
respondent’s rights.  The visitor must determine the respondent’s views about the appointment or 
order sought.  This includes the respondent’s views about any proposed guardian, as such views 
will help the court to determine who—if anyone—to appoint as guardian consistent with Section 
309(a)(2) and (b).  The visitor should communicate in plain language and in a language in which 
the respondent is proficient or be accompanied by a qualified and disinterested interpreter.  
While the visitor is not required to speak the respondent’s primary language, it is best practice to 
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use visitors who do.  Where this is not practicable, then both good practice and due process 
dictate the use of interpreters so the respondent can understand and communicate.  If assistive 
devices are needed for the visitor to explain to the respondent in a manner the respondent can 
understand, or for the respondent to communicate with the visitor, then the visitor should use 
those assistive devices.   
 
Under subsection (c), the visitor is also tasked with interviewing the petitioner and the proposed 
guardian, visiting the respondent’s present dwelling and any dwelling in which it is reasonably 
believed that the respondent will live if the appointment is made; obtaining information from any 
physician or other person who is known to have treated, advised, or assessed the respondent’s 
relevant physical or mental condition; and investigating the allegations in the petition and any 
other matter relating to the petition the court directs. 
 
As set forth in subsection (d), the visitor is responsible for reporting to the court on a variety of 
matters about which the court will need information to act on the petition.  The visitor’s report 
must be in a record and include a list of recommendations and statements.  Specifically, the 
visitor’s report must provide information and recommendations to the court regarding the 
respondent’s needs, the appropriateness of the guardianship, whether less restrictive alternatives 
might meet the respondent’s needs and what supports might be necessary to enhance the 
respondent’s abilities, recommendations about further evaluations, powers to be given the 
guardian, and the advisability of appointment of independent counsel for the respondent.  For 
states enacting Alternative A to Section 305(a), if the visitor does not recommend that an 
attorney be appointed, the visitor should include in the report the reasons why an attorney need 
not be appointed.  States enacting this act should consider developing a checklist for visitors 
containing the required items enumerated in subsection (d).   
 
The visitor should talk with the respondent’s physician or other person who is known to have 
assessed, treated, or advised about the respondent’s relevant physical or mental condition.  This 
information is crucial to the court in determining whether to grant the petition because a 
professional evaluation is not required in every case.  If the physician or other health-care or 
other treating professional refuses to talk to the visitor because of a concern that such a 
conversation would violate HIPAA or for other reason, the visitor may need to seek from the 
appointing court an order authorizing the release of information from that physician or 
professional.  
 
If the petition is withdrawn prior to the appointment of a visitor, no appointment of a visitor is 
necessary.   
 
While appointment of a visitor is not without financial cost, visitors may reduce the states’ 
overall costs by discovering information that avoids unnecessary guardianships.  Courts faced 
with limited resources may also wish to consider using volunteer visitor programs.  See 
Volunteer Guardianship Monitoring and Assistance: Serving the Court and the Community, 
which was published by the American Bar Association Commission on Law and Aging in 2011. 
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 SECTION 305.  APPOINTMENT AND ROLE OF ATTORNEY FOR ADULT. 

Alternative A 

(a) The court shall appoint an attorney to represent the respondent in a proceeding for 

appointment of a guardian for an adult if: 

  (1) the respondent requests an appointment; 

  (2) the [visitor] recommends an appointment; or 

  (3) the court determines the respondent needs representation. 

Alternative B 

(a) Unless the respondent in a proceeding for appointment of a guardian for an adult is 

represented by an attorney, the court shall appoint an attorney to represent the respondent, 

regardless of the respondent’s ability to pay. 

End of Alternatives 

(b) An attorney representing the respondent in a proceeding for appointment of a 

guardian for an adult shall: 

 (1) make reasonable efforts to ascertain the respondent’s wishes; 

 (2) advocate for the respondent’s wishes to the extent reasonably ascertainable; 

and   

 (3) if the respondent’s wishes are not reasonably ascertainable, advocate for the 

result that is the least restrictive in type, duration, and scope, consistent with the respondent’s 

interests.  

Legislative Note: A state that enacts Alternative B of subsection (a) should not enact Section 

304(d)(1). 

 

Comment 

 
Similar to Section 305(a) of the 1997 act, alternative provisions on the appointment of an 
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attorney for the respondent are offered in subsection (a).  Alternative A relies on the use of a 
“visitor,” who can be chosen or selected to provide the court with advice on a variety of matters 
other than legal issues.  Appointment of an attorney, nevertheless, is required under Alternative 
A when the court determines that the respondent needs representation, or counsel is requested by 
the respondent or recommended by the visitor.  Alternative A is in accord with the National 
Probate Court Standards, Standard 3.3.5 “Appointment of Counsel” (2013), which provides:  
 

(a) Counsel should be appointed by the probate court to represent the respondent when: 
(1) requested by an unrepresented respondent; 
(2) recommended by a court visitor; 
(3) the court, in the exercise of its discretion, determines that the respondent is in 

need of representation; or 
(4) otherwise required by law. 

(b) The role of counsel should be that of an advocate for the respondent. 
 
It is expected that courts in states enacting Alternative A of subsection (a), will appoint counsel 
in virtually all cases in which the respondent would otherwise be unrepresented.  In such 
jurisdictions, courts should err on the side of protecting the respondent’s rights by finding, absent 
a compelling reason otherwise, that the respondent needs representation.   A guardianship 
proceeding can involve complex legal issues and can strip the adult of many of the most basic 
rights.  It should be the rare case in which the court does not find that an unrepresented 
respondent is in need of representation.  Visitors in such jurisdictions should also be sensitive to 
the fact that the respondent may lack the ability to knowingly waive appointment of counsel.   
 
In light of these concerns and in the interest of providing full due process to respondents, states 
may wish instead to adopt Alternative B, which provides for mandatory appointment of counsel.  
Mandatory appointment has been strongly urged by the A.B.A. Commission on Law and Aging 
(formerly known as the A.B.A. Commission on Legal Problems of the Elderly) and helps ensure 
that the respondent’s rights are fully represented and protected in the proceeding.   
 
Subsection (b), which is new to the act, specifies the role of the attorney for the respondent, 
regardless of whether the state has chosen alternative A or B.  It specifies that the attorney must 
make reasonable efforts to ascertain what the respondent wishes and must advocate for those 
wishes.  This has the effect of directing the attorney to maintain a normal attorney-client 
relationship with the respondent. A.B.A. Model Rule of Professional Conduct 1.14, which is also 
applicable here, directs the attorney to maintain, as far as reasonably possible, a normal attorney-
client relationship with a client of diminished capacity, and provides guidance on what may be 
done if maintaining a normal attorney-client relationship becomes difficult. Subsection (b) is also 
in accord with National Probate Court Standards, Standard 3.3.5 “Appointment of Counsel” 
(2013) with respect to the role of counsel.   
 
 SECTION 306.  PROFESSIONAL EVALUATION.   

(a) At or before a hearing on a petition for a guardianship for an adult, the court shall 

order a professional evaluation of the respondent: 
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 (1) if the respondent requests the evaluation; or 

 (2) in other cases, unless the court finds that it has sufficient information to 

determine the respondent’s needs and abilities without the evaluation.  

(b) If the court orders an evaluation under subsection (a), the respondent must be 

examined by a licensed physician, psychologist, social worker, or other individual appointed by 

the court who is qualified to evaluate the respondent’s alleged cognitive and functional abilities 

and limitations and will not be advantaged or disadvantaged by a decision to grant the petition or 

otherwise have a conflict of interest.  The individual conducting the evaluation promptly shall 

file report in a record with the court.  Unless otherwise directed by the court, the report must 

contain: 

  (1) a description of the nature, type, and extent of the respondent’s cognitive and 

functional abilities and limitations; 

  (2) an evaluation of the respondent’s mental and physical condition and, if 

appropriate, educational potential, adaptive behavior, and social skills; 

  (3) a prognosis for improvement and recommendation for the appropriate 

treatment, support, or habilitation plan; and 

  (4) the date of the examination on which the report is based. 

 (c) The respondent may decline to participate in an evaluation ordered under subsection 

(a). 

Comment 

Like the 1997 act, this act does not require a professional evaluation in all cases before the court 
appoints a guardian.  It thus continues the 1997 act’s departure from the predecessor 1982 
Uniform Guardianship and Protective Proceedings Act (UGPPA), which mandated professional 
evaluations.  See UGPPA (1982) Section 2-203(b) (UPC Section 5-303(b) (1982)).   
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A professional evaluation is required in two circumstances.  First, as under Section 306 of the 
1997 act, subsection (a)(1) of this section mandates a professional evaluation when demanded by 
the respondent.  When represented by counsel, the respondent may demand the evaluation 
through counsel.  If the respondent is truly incapacitated and not represented by counsel, it is 
unlikely that the respondent will demand an evaluation.  However, the court still can order a 
professional evaluation either on the visitor’s recommendation or on its own motion.   
 
Second, subsection (a)(2) mandates a professional evaluation in other cases unless the court 
explicitly finds it has sufficient information to determine both the respondent’s needs and 
abilities without that evaluation.  This requirement was not in the 1997 act, but was consistent 
with instruction provided in the Comment to Section 306 of that act indicating that professional 
evaluations should be the default. 
   
Consistent with this new requirement, a court should order a professional evaluation any time the 
nature and scope of the respondent’s abilities, limitations, and needs are not absolutely clear 
based on its own assessment and on the visitor’s report.  By providing the court with an expert 
evaluation of the respondent’s abilities and limitations, the professional evaluation not only helps 
the court determine whether a guardianship is necessary, but also helps the court determine how 
to craft an appropriate limited guardianship.   
 
If an evaluation is ordered, subsection (b) requires it to be performed by a professional who is 
qualified to evaluate the respondent’s alleged cognitive and functional abilities and limitations.  
The act extends the list of examples of types of individuals who might reasonably conduct a 
professional evaluation beyond that listed in Section 306 of the 1997 act to include social 
workers; this expansion recognizes that, in some cases, a social worker may be well suited for 
this task.   
 
Unlike the 1997 act, this act requires the professional evaluation to do more than merely assess 
the individual’s deficits.  The evaluator must also assess the individual’s abilities.  This is 
important because an individual’s functional needs will likely reflect the interaction between 
abilities and limitations.  As part of the evaluation described in subsection (b), the professional 
evaluator should generally include a summary of the consultation with the respondent’s treating 
physician.   
 
Subsection (c) recognizes the right of the respondent to decline to participate in the evaluation.  
A respondent might so decline because of concern about undue invasion of privacy.  However, if 
the respondent refuses participation, the court will have less information on which to base its 
conclusion.  For respondents who wish to avoid imposition of a guardianship, this may be 
particularly problematic as the bulk of the court’s information may be supplied by the petitioner. 
 
 SECTION 307.  ATTENDANCE AND RIGHTS AT HEARING. 

(a) Except as otherwise provided in subsection (b), a hearing under Section 303 may not 

proceed unless the respondent attends the hearing.  If it is not reasonably feasible for the 
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respondent to attend a hearing at the location court proceedings typically are held, the court shall 

make reasonable efforts to hold the hearing at an alternative location convenient to the 

respondent or allow the respondent to attend the hearing using real-time audio-visual technology.   

 (b) A hearing under Section 303 may proceed without the respondent in attendance if the 

court finds by clear-and-convincing evidence that: 

 (1) the respondent consistently and repeatedly has refused to attend the hearing 

after having been fully informed of the right to attend and the potential consequences of failing 

to do so; or  

 (2) there is no practicable way for the respondent to attend and participate in the 

hearing even with appropriate supportive services and technological assistance.  

 (c) The respondent may be assisted in a hearing under Section 303 by a person or 

persons of the respondent’s choosing, assistive technology, or an interpreter or translator, or a 

combination of these supports.  If assistance would facilitate the respondent’s participation in the 

hearing, but is not otherwise available to the respondent, the court shall make reasonable efforts 

to provide it. 

 (d) The respondent has a right to choose an attorney to represent the respondent at a 

hearing under Section 303. 

(e) At a hearing held under Section 303, the respondent may: 

 (1) present evidence and subpoena witnesses and documents;  

 (2) examine witnesses, including any court-appointed evaluator and the [visitor]; 

and  

 (3) otherwise participate in the hearing.   

(f) Unless excused by the court for good cause, a proposed guardian shall attend a hearing 
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under Section 303. 

(g) A hearing under Section 303 must be closed on request of the respondent and a 

showing of good cause. 

(h) Any person may request to participate in a hearing under Section 303.  The court may 

grant the request, with or without a hearing, on determining that the best interest of the 

respondent will be served.  The court may impose appropriate conditions on the person’s 

participation. 

Comment 

Section 308 of the 1997 act required both the respondent and proposed guardian to attend the 
hearing unless attendance of either was excused for good cause. This section continues the good 
cause standard for excusing attendance by the proposed guardian. But due to the importance of 
attendance by the respondent and a concern that a good cause standard was open to abuse, the 
revised section spells out in greater detail the circumstances when attendance by the respondent 
will be excused. 
 
Subsection (a) provides that, except under the unusual circumstances set forth in subsection (b), 
no hearing on a petition for guardianship may proceed without the presence of the respondent.  
The fact that the respondent may not be able to attend the hearing at the location where the court 
normally conducts hearings does not justify holding the hearing without the respondent.  Rather, 
the court must try to hold the hearing at a location that the respondent can attend or by using 
real-time, audio-visual technology.  As a general matter, it is preferable to do the former, as in-
person interactions will allow the court to observe the respondent’s context, which can help the 
court to understand factors that may be influencing the respondent’s behavior and 
communications.  However, real-time, audio-visual technology can provide a reasonable 
alternative in appropriate situations if the technology allows both the court and respondent to 
communicate with one another to the best of their abilities. 
 
The exceptions in subsection (b) to the requirement that the respondent must attend the hearing 
are deliberately very narrow.  In order for the hearing to proceed without the respondent in 
attendance, the court must find at least one of two things by clear-and-convincing evidence.   
 
The first exception is that the respondent consistently and repeatedly refused to attend the 
hearing despite being fully informed of the right to attend and potential consequences of not 
doing so.  Thus, for example, a respondent who cannot physically access the courthouse where 
the hearing is scheduled must understand that she has a right to have the hearing held at an 
alternative location or by using real-time, audio-visual technology.  The respondent should also 
understand that a guardian could be appointed for her in her absence, and that this appointment 
could strip her of the right to make important, personal decisions for herself.  Among the 
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responsibilities of the visitor listed in Section 304(b) is a requirement that the visitor explain the 
effect of the proceeding, the respondent’s rights at the hearing, and general powers of a guardian. 
 
The second exception is that there is no practicable way for the respondent to attend and 
participate in the hearing even with appropriate supportive services and technological assistance.    
Both parts of this requirement—that the respondent cannot practically attend and that the 
respondent cannot participate even with support—must be fully satisfied for this exception to 
apply.  The exception should be used very sparingly as best practice is to hold the hearing in the 
presence of the respondent regardless of the respondent’s abilities.  Without the respondent’s 
presence the court is relying on third-party information to determine that it is in fact not feasible 
for the respondent to attend and that the respondent is not being prevented from attending for 
some other reason.  Especially where this information is presented by the petitioner, or does not 
include a professional evaluation, courts should be extremely hesitant to rely on it to excuse the 
respondent’s presence. 
 
The respondent has the right to take an active role in the hearing, as detailed in subsection (e). 
Subsection (c) recognizes that to exercise this right, the respondent may need assistance.  It 
therefore provides that the respondent has a right to assistance at the hearing and places an 
affirmative duty on the court to take reasonable measures to facilitate the respondent receiving 
that assistance.   
 
As indicated in subsection (d), the respondent has a right to choose an attorney to represent the 
respondent at the hearing.  The respondent is free to choose an attorney other than the one who 
would otherwise be appointed by the court.  This provision does not govern payment of the 
attorney.  That issue is addressed in Section 119. 
 
Subsection (f)  requires the proposed guardian to attend the hearing.  The court may excuse the 
proposed guardian’s attendance but this should be rare.  This provision is consistent with a 
recommendation from National Probate Court Standards, Standard 3.3.8(G), “Hearing” (2013).  
The proposed guardian’s presence at the hearing gives the court the opportunity to determine the 
person’s appropriateness for appointment and to make any other inquiry of the person that the 
court deems to be appropriate, as well as to emphasize to the proposed guardian the gravity of 
the guardian’s responsibilities. 
 
Under subsection (g), the respondent can request that the hearing be closed, but the court may 
grant the request only upon a showing of good cause.   
 
Under subsection (h), others may request to participate, which the court can approve without a 
hearing if the court finds the respondent’s best interest is served by the participation.  The court’s 
order granting the request to participate may include appropriate conditions or limitations. 
 

SECTION 308.  CONFIDENTIALITY OF RECORDS.   

(a) The existence of a proceeding for or the existence of a guardianship for an adult is a 

matter of public record unless the court seals the record after: 
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 (1) the respondent or individual subject to guardianship requests the record be 

sealed; and 

 (2) either: 

  (A) the petition for guardianship is dismissed; or 

  (B) the guardianship is terminated. 

 (b) An adult subject to a proceeding for a guardianship, whether or not a guardian is 

appointed, an attorney designated by the adult, and a person entitled to notice under Section 

310(e) or a subsequent order are entitled to access court records of the proceeding and resulting 

guardianship, including the guardian’s plan under Section 316 and report under Section 317.  A 

person not otherwise entitled to access court records under this subsection for good cause may 

petition the court for access to court records of the guardianship, including the guardian’s report 

and plan.  The court shall grant access if access is in the best interest of the respondent or adult 

subject to guardianship or furthers the public interest and does not endanger the welfare or 

financial interests of the adult.    

[(c) A report under Section 304 of a [visitor] or a professional evaluation under Section 

306 is confidential and must be sealed on filing, but is available to: 

  (1) the court; 

  (2) the individual who is the subject of the report or evaluation, without limitation 

as to use; 

  (3) the petitioner, [visitor], and petitioner’s and respondent’s attorneys, for 

purposes of the proceeding;  

  (4) unless the court orders otherwise, an agent appointed under a [power of 

attorney for health care] or power of attorney for finances in which the respondent is the 
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principal; and 

  (5) any other person if it is in the public interest or for a purpose the court orders 

for good cause.] 

Legislative Note: Subsection (c) is bracketed in recognition that states have different policies 

and procedures regarding the sealing of court records. 

 

Comment 

 

Guardianship involves highly personal and other data.  It is important that the respondent’s 
privacy be protected before and after the appointment.  Furthermore, data found in guardianship 
records, such as Social Security numbers and information concerning financial accounts, can be 
used to facilitate fraud.  Concern about access by the general public has increased as electronic 
filing of court records has made these records more accessible.  
 
On the other hand, public access is important.  One criticism of guardianship in some states is 
that too much happens behind closed doors.  The public, and “watch-dog” groups in particular, 
want to know how the guardianship system is functioning.  In addition, this act encourages 
family and others interested in the welfare of the respondent to participate in the proceeding, 
both before and after the appointment.  Sections 302 and 303 taken together require that notice of 
the proceeding be given to family and others whose participation might enhance the proceeding. 
Section 310(e) encourages the court to establish a list of family and other persons to receive 
notice of various actions following the appointment.  In order for these persons to effectively 
monitor the guardianship, they need access to records. However, with the move to electronic 
filing and increasing concerns about protecting sensitive information, more courts are limiting 
access to guardianship records to the immediate parties and their counsel. 
 
This section attempts to balance these conflicting policy concerns.  Subsection (a) provides that 
the existence of the guardianship case itself is a matter of public record.  But even then, similar 
to the expungement of criminal records, the court has the authority to seal even the existence of 
the guardianship if the subject of the proceeding so requests and either the petition for 
guardianship was dismissed or, if a guardian was appointed, the guardianship is terminated.  
 
Subsection (b) addresses access to the underlying records of the guardianship.  In addition to the 
adult and the adult’s attorney, access is granted to persons entitled to notice under Section 
310(e), including the guardian’s plan under Section 316 and report under Section 317.  Other 
persons must petition for access.  The court shall grant the petitioner access if access is in the 
best interest of the adult or is in furtherance of the public interest and does not endanger the 
welfare or financial interests of the adult.  
 
The documents most likely to contain highly sensitive information is the visitor report under 
Section 304 and professional evaluation under Section 306.  Consequently, access to these 
documents is more restricted than other documents filed, which are covered by subsection (b). 
Pursuant to subsection (c), access to the visitor or evaluation report is available only to the court, 
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the individual who is the subject of the proceeding and that individual’s attorney, the petitioner 
and petitioner’s attorney, and the visitor.  Access is also available to agents under powers of 
attorney for health care or finances unless the court orders otherwise, and to other persons if the 
court determines it is in the public interest or for other good cause.  A partial or complete 
redaction of sensitive personal or financial information may be a practical solution for courts in 
balancing the need for disclosure to the public and the interests of family and friends, with the 
need to protect the individual’s privacy and avoid misuse of sensitive data. 
 
Subsection (c) is similar to Section 307 of the 1997 act, but because states vary considerably on 
their policies with regard to confidentiality in guardianship cases, subsection (c) has been placed 
in brackets, signaling that states are free to modify the language to match their local practice.  
 

 SECTION 309.  WHO MAY BE GUARDIAN FOR ADULT; ORDER OF 

PRIORITY. 

 (a) Except as otherwise provided in subsection (c), the court in appointing a guardian for 

an adult shall consider persons qualified to be guardian in the following order of priority: 

  (1) a guardian, other than a temporary or emergency guardian, currently acting for 

the respondent in another jurisdiction; 

  (2) a person nominated as guardian by the respondent, including the respondent’s 

most recent nomination made in a power of attorney; 

  (3) an agent appointed by the respondent under [a power of attorney for health 

care];  

  (4) a spouse [or domestic partner] of the respondent; and 

  (5) a family member or other individual who has shown special care and concern 

for the respondent.  

 (b) If two or more persons have equal priority under subsection (a), the court shall select 

as guardian the person the court considers best qualified.  In determining the best qualified 

person, the court shall consider the person’s relationship with the respondent, the person’s skills, 

the expressed wishes of the respondent, the extent to which the person and the respondent have 
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similar values and preferences, and the likelihood the person will be able to perform the duties of 

a guardian successfully. 

(c) The court, acting in the best interest of the respondent, may decline to appoint as 

guardian a person having priority under subsection (a) and appoint a person having a lower 

priority or no priority. 

(d) A person that provides paid services to the respondent, or an individual who is 

employed by a person that provides paid services to the respondent or is the spouse, [domestic 

partner,] parent, or child of an individual who provides or is employed to provide paid services to 

the respondent, may not be appointed as guardian unless: 

(1) the individual is related to the respondent by blood, marriage, or adoption; or  

(2) the court finds by clear-and-convincing evidence that the person is the best 

qualified person available for appointment and the appointment is in the best interest of the 

respondent. 

(e) An owner, operator, or employee of [a long-term-care institution] at which the 

respondent is receiving care may not be appointed as guardian unless the owner, operator, or 

employee is related to the respondent by blood, marriage, or adoption. 

Legislative Note: Each state enacting the act needs to insert in subsection (e) the particular term 

or terms used in the state or statutory references for facilities considered long-term care 

institutions. 

 

Comment 

 

This section specifies who has priority for appointment as guardian (subsection (a)), specifies 
how to resolve a dispute if two or more persons have an equal priority (subsection (b)), 
empowers the court to select someone with lower priority in appropriate circumstances 
(subsection (c)), and specifies certain caregivers and others who are automatically disqualified 
from being appointed as guardian (subsections (d)-(e)). 
 
Subsection (a) of this section gives top priority for appointment as guardian to a guardian who 
has already been appointed for the adult by another court.  Existing guardians are granted first 
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priority for two reasons.  First, some cases will involve transfers of a guardianship from another 
state.  To assure a smooth transition, the currently appointed guardian, whether appointed in this 
state or another, should have priority for appointment at the new location.  Second, other cases 
will involve situations where a guardianship appointment is sought despite the appointment in 
another place.  Granting the existing guardian priority will deter such forum shopping.  If the 
existing guardian is inappropriate for some reason, subsection (c) permits the court to pass over 
the existing guardian and appoint another with or without priority.  This approach is consistent 
with the Uniform Adult Guardianship and Protective Proceeding Jurisdiction Act’s respect for 
out-of-state appointments  
 
While an existing guardian is generally granted a first priority for appointment, a temporary 
substitute guardian and an emergency guardian are excluded from priority because of the short-
term nature of their involvement and because their appointment may have been made with a less 
thorough and inclusive process than that required for a guardian appointed for an indefinite 
period.  
 
Subsection (a)(2) grants a second priority to a person nominated as guardian by the respondent.  
The nomination may include anyone nominated orally at the hearing or communicated to the 
visitor, if the respondent is able to express a preference.  The nomination may also be made by a 
separate document.  While it is generally good practice for an individual to nominate as the 
guardian the agent named in a power of attorney for health care, subsection (a)(3) grants such an 
agent a third priority for appointment even in the absence of a specific nomination.  The agent is 
granted priority on the theory that the agent is the person the respondent would most likely prefer 
to act. The nomination of the agent will also make it more difficult for someone to use a 
guardianship to thwart the authority of the agent.  To assure that the agent will be in a position to 
assert this priority, Section 302 and Section 303 work together to require that the agent receive 
notice of the proceeding.   
 
Subsection (a)(4) grants a fourth priority to the respondent’s spouse or domestic partner but the 
section does not otherwise grant a priority to specific relatives. Rather, subsection (a)(5) gives a 
final level of priority to any family member or other person who has shown special care and 
concern for the respondent.  This section represents a significant change from Section 310 of the 
1997 act, which also created a priority for an adult child followed by a parent.  The decision to 
collapse the strict kinship hierarchy into a single category other than for the spouse or domestic 
partner reflects a recognition that the court should favor those who have shown care for and 
about the respondent, an understanding that the act should be sensitive to respondents’ diverse 
family structures and systems, and a concern that a strict hierarchy based on kinship may result 
in appointments that are not in the best interest of respondents. 
 
Subsection (b) provides the court with a framework for selecting among persons with equal 
priority.  This framework is especially important given the collapse of the detailed family 
hierarchy into a single category in subsection (a)(4) for the spouse or domestic partner with all 
other family members and others who have shown special care and concern for the respondent 
having equal priority under subsection (a)(5).  Under subsection (b), a court shall choose the best 
qualified person when selecting among those with equal priority.  In determining who is best 
qualified, the court should consider the potential guardian’s relationship with the respondent, the 
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potential guardian’s skills, the expressed wishes of the respondent, the extent to which the 
potential guardian and the respondent have similar values and preferences, and the likelihood 
that the potential guardian will be able to successfully perform the duties of a guardian, including 
the ability to periodically visit the adult subject to guardianship.  Thus, whether a person is best 
qualified depends, in large part, on the quality of their relationship with the respondent.  Since 
surrogate decision makers typically make the decisions for others that they would want made for 
themselves, requiring the court to consider the extent to which the potential guardian and the 
respondent share values and preferences increases the likelihood that the selected guardian will 
make the decision the individual subject to guardianship would have made if able.  See Nina A. 
Kohn, Matched Values & Preferences: A New Approach to Selecting Legal Surrogates, 22 SAN 

DIEGO L. REV. 399 (2015). 
 
Consistent with respecting the wishes of the individual and appointing a person who understands 
the adult’s values and preferences, courts should resist the temptation to appoint a professional 
guardian simply because it is difficult to choose among family members and friends.  While a 
professional guardian avoids the need to select between family members who are feuding or who 
are otherwise in disagreement, appointment of a professional is likely not to be consistent with 
the adult’s wishes.  The extensive literature on surrogate decision-making shows that people 
typically prefer to have decisions made by close family members.  See id.  In addition, 
appointment of a professional guardian comes at significant financial cost to the adult. 
 
Subsection (d) prohibits the appointment as guardian of persons who provide paid services to 
respondents, as well as the affiliates of those who provide paid services, except in specific 
circumstances where such an appointment is appropriate. Subsection (e) more specifically 
prohibits appointment of an owner, operator, or employee of a long-term care institution at which 
the respondent is receiving care from being appointed as guardian unless related to the 
respondent by blood, marriage, or adoption. Strict application of these subsections is crucial to 
avoid a conflict of interest and to protect the individual subject to guardianship.    
 
 SECTION 310.  ORDER OF APPOINTMENT FOR GUARDIAN. 

 (a) A court order appointing a guardian for an adult must: 

  (1) include a specific finding that clear-and-convincing evidence established that 

the identified needs of the respondent cannot be met by a protective arrangement instead of 

guardianship or other less restrictive alternative, including use of appropriate supportive services, 

technological assistance, or supported decision making; 

  (2) include a specific finding that clear-and-convincing evidence established the 

respondent was given proper notice of the hearing on the petition;  

  (3) state whether the adult subject to guardianship retains the right to vote and, if 
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the adult does not retain the right to vote, include findings that support removing that right 

[which must include a finding that the adult cannot communicate, with or without support, a 

specific desire to participate in the voting process]; and 

  (4) state whether the adult subject to guardianship retains the right to marry and, if 

the adult does not retain the right to marry, include findings that support removing that right.   

 (b) An adult subject to guardianship retains the right to vote unless the order under 

subsection (a) includes the statement required by subsection (a)(3).  An adult subject to 

guardianship retains the right to marry unless the order under subsection (a) includes the findings 

required by subsection (a)(4). 

(c) A court order establishing a full guardianship for an adult must state the basis for 

granting a full guardianship and include specific findings that support the conclusion that a 

limited guardianship would not meet the functional needs of the adult subject to guardianship.  

 (d) A court order establishing a limited guardianship for an adult must state the specific 

powers granted to the guardian. 

 (e) The court, as part of an order establishing a guardianship for an adult, shall identify 

any person that subsequently is entitled to: 

  (1) notice of the rights of the adult under Section 311(b); 

  (2) notice of a change in the primary dwelling of the adult; 

  (3) notice that the guardian has delegated: 

   (A)  the power to manage the care of the adult;  

   (B)  the power to make decisions about where the adult lives; 

   (C)  the power to make major medical decisions on behalf of the adult;  

   (D)  a power that requires court approval under Section 315; or  
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   (E)  substantially all powers of the guardian; 

  (4) notice that the guardian will be unavailable to visit the adult for more than two 

months or unavailable to perform the guardian’s duties for more than one month; 

  (5) a copy of the guardian’s plan under Section 316 and the guardian’s report 

under Section 317; 

  (6) access to court records relating to the guardianship;  

  (7) notice of the death or significant change in the condition of the adult;  

  (8) notice that the court has limited or modified the powers of the guardian; and 

  (9) notice of the removal of the guardian.    

 (f) A spouse[, domestic partner,] and adult children of an adult subject to guardianship 

are entitled to notice under subsection (e) unless the court determines notice would be contrary to 

the preferences or prior directions of the adult subject to guardianship or not in the best interest 

of the adult. 

Legislative Note: The bracketed language in subsection (a)(3) may conflict with an enacting 

state’s existing law relating to voting rights and a state should consider whether the language is 

consistent with the state’s policy preference. 

 

Comment 

 

This section explains what must be included in a court’s order appointing a guardian, and the 
consequences of certain omissions in that order.  It contains provisions that are critical both to 
ensuring that guardianship orders are properly limited and that parties are aware of the 
consequences of an appointment.  In addition, it contains provisions that facilitate guardianship 
monitoring. The section is an update and considerable expansion of Section 311 of the 1997 act. 
 
Subsection (a) requires any court appointing a guardian for an adult to specifically state its 
finding that there is clear-and-convincing evidence that the respondent’s identified needs cannot 
be met by a protective arrangement or other less restrictive alternative.  The court must also 
include a specific finding that there was clear-and-convincing evidence the respondent was given 
proper notice.   
 
In addition, subsection (a) requires the court to state whether the adult retains the right to vote 
and to marry and, if not, findings that support removal these rights.  These provisions recognize 
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that the right to vote and the right to marry are fundamental rights and should not be removed 
without a compelling reason.  In the case of voting, the bracketed language in subsection (a)(3) 
requires that the court find that the adult “cannot communicate, with or without support, a 
specific desire to participate in the voting process.”  This standard is adapted from the standard 
for removal of voting rights recommended by an expert group assembled by the University of the 
Pacific, McGeorge School of Law, the Borchard Foundation Center on Law and Aging, and the 
American Bar Association Commission on Law and Aging as part of a 2006 symposium entitled 
“Facilitating Voting As People Age: Implications of Cognitive Impairment,” McGeorge Law 
Review, Vol. 38, Issue 4 (2006).  The American Bar Association subsequently adopted this 
standard as part of its policy on voting rights. Resolution 121, adopted at the 2007 American Bar 
Association Annual Meeting. 
 
Subsection (b) explains the consequences of the court not addressing voting rights, or the right to 
marry in the order, or of failing to do so in the way required by subsection (a).  If the court does 
not state whether the adult retains the right to vote or marry, or states that the adult does not 
retain the right to vote or marry but does not make the necessary findings to support that 
restriction, the adult retains that right. 
 
Subsection (c) requires a court creating a full guardianship for an adult to clearly state the reason 
for doing so, as well as to provide specific findings that support its conclusion that a limited 
guardianship would be inappropriate.  This provision is designed to ensure that courts engage in 
thorough fact-finding and consider less restrictive alternatives and approaches to tailor orders 
before appointing a full guardian.  It also recognizes that it has often been—as a practical 
matter—easier for courts to appoint a full guardian than a limited one because the former has 
often allowed the court to avoid the need to make a lengthy finding as to specific rights retained, 
and to secure additional assessments if needed.  Requiring additional fact finding for imposition 
of full guardianships helps counter such perverse incentives. 
 
Subsection (d) requires a court order establishing a limited guardianship for an adult to clearly 
state the powers that are being granted to the guardian.  This statement will then define the scope 
of the guardianship. It is important for third parties relying on the order to easily ascertain the 
guardian’s powers. In addition to a clear statement in the order, Section 108(c) requires that any 
limitations on the guardian’s powers must be stated on the letters of office.  
 
Subsection (e) requires the court appointing a guardian for an adult to identify any person 
entitled to notice of the rights of the adult, a copy of the guardian’s plan, access to records related 
to the guardianship, notice of changes in the appointment, and notice of certain important events 
that may occur in the life of the adult or in the course of the guardianship.  The events include a 
change in the adult’s primary dwelling, the guardian delegating certain important powers, and 
the guardian’s unavailability to perform key duties.   
 
Subsection (f) requires that the spouse, domestic partner, and adult children of the adult be 
included in the list of persons entitled to notice under subsection (e) unless the court makes an 
explicit finding that this would be inconsistent with the preferences or prior directions of the 
adult, or otherwise not in the adult’s best interest.  Thus, the default is that the spouse, domestic 
partner, and adult children are entitled to this notice.  It should only be the rare case in which the 
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court does not grant the right to such notice to all persons in these categories.  Moreover, where a 
court is concerned about a particular family member receiving particular information, the court 
should simply limit the right to that information—and not the right to all information identified 
in subsection (e).  
 
Subsection (e) represents an important innovation in this act.  It leverages the interest of private 
individuals to monitor guardianships at minimal cost to the public by requiring courts to—absent 
good cause—order that guardians give to the adult’s family or friends notice of certain suspect 
actions.  These individuals can then act as extra sets of eyes and ears for the court to prevent or 
remedy abuse. 
 

 SECTION 311.  NOTICE OF ORDER OF APPOINTMENT; RIGHTS. 

(a) A guardian appointed under Section 309 shall give the adult subject to guardianship 

and all other persons given notice under Section 303 a copy of the order of appointment, together 

with notice of the right to request termination or modification.  The order and notice must be 

given not later than 14 days after the appointment. 

(b) Not later than 30 days after appointment of a guardian under Section 309, the court 

shall give to the adult subject to guardianship, the guardian, and any other person entitled to 

notice under Section 310(e) or a subsequent order a statement of the rights of the adult subject to 

guardianship and procedures to seek relief if the adult is denied those rights.  The statement must 

be in at least 16-point font, in plain language, and, to the extent feasible, in a language in which 

the adult subject to guardianship is proficient.  The statement must notify the adult subject to 

guardianship of the right to: 

 (1) seek termination or modification of the guardianship, or removal of the 

guardian, and choose an attorney to represent the adult in these matters;  

 (2) be involved in decisions affecting the adult, including decisions about the 

adult’s care, dwelling, activities, or social interactions, to the extent reasonably feasible; 

 (3) be involved in health-care decision making to the extent reasonably feasible 

and supported in understanding the risks and benefits of health-care options to the extent 
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reasonably feasible; 

 (4) be notified at least 14 days before a change in the adult’s primary dwelling or 

permanent move to a nursing home, mental-health facility, or other facility that places 

restrictions on the individual’s ability to leave or have visitors unless the change or move is 

proposed in the guardian’s plan under Section 316 or authorized by the court by specific order; 

 (5) object to a change or move described in paragraph (4) and the process for 

objecting; 

 (6) communicate, visit, or interact with others, including receiving visitors, and 

making or receiving telephone calls, personal mail, or electronic communications, including 

through social media, unless: 

   (A) the guardian has been authorized by the court by specific order to 

restrict communications, visits, or interactions;  

   (B) a protective order or protective arrangement instead of guardianship is 

in effect that limits contact between the adult and a person; or 

   (C) the guardian has good cause to believe restriction is necessary because 

interaction with a specified person poses a risk of significant physical, psychological, or financial 

harm to the adult, and the restriction is: 

    (i) for a period of not more than seven business days if the person 

has a family or pre-existing social relationship with the adult; or  

 (ii) for a period of not more than 60 days if the person does not 

have a family or pre-existing social relationship with the adult;  

  (7) receive a copy of the guardian’s plan under Section 316 and the guardian’s 

report under Section 317; and  
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  (8) object to the guardian’s plan or report. 

Comment 

This section, which is new to the act, is designed to ensure that the guardian, the adult subject to 
guardianship, and family members and friends identified by the court understand the 
appointment and the most important rights of the adult subject to guardianship.  The provisions 
help guardians to better understand their roles, thus reducing the risk of guardians acting 
inappropriately.  They also increase transparency, help set reasonable expectations, and facilitate 
monitoring of the guardianship by the adult, to the extent he or she is able, and by the adult’s 
family and friends.   
 
Subsection (a) requires a guardian to give to the adult subject to guardianship and to all persons 
entitled to notice of the original petition, a copy of the order of appointment as well as notice of 
the right to request termination or modification of the guardianship.  This notice must be given 
within 14 days after the appointment. 
 
Subsection (b) requires the court not later than 30 days after the appointment to give notice of 
key rights to the adult subject to guardianship, to the guardian, and to other persons whom the 
court stated in its order of appointment were entitled to notice under Section 310(e).  Providing 
notice of key rights is new to the act. It was added so that individuals subject to guardianship and 
their families are in a better position to act on their rights. Among the key rights are the right to 
seek termination or modification of the guardianship (Section 319); the right to petition for the 
guardian’s removal (Section 318); the right to be involved in decision-making; the right to be 
notified of a change in the primary dwelling or permanent move to an institutional facility; and 
the right to communicate, visit, and interact with others (Section 315). 
 

 SECTION 312.  EMERGENCY GUARDIAN FOR ADULT. 

 (a) On its own after a petition has been filed under Section 302, or on petition by a person 

interested in an adult’s welfare, the court may appoint an emergency guardian for the adult if the 

court finds:  

  (1) appointment of an emergency guardian is likely to prevent substantial harm to 

the adult’s physical health, safety, or welfare;  

  (2) no other person appears to have authority and willingness to act in the 

circumstances; and 

  (3) there is reason to believe that a basis for appointment of a guardian under 

Section 301exists.  
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 (b) The duration of authority of an emergency guardian for an adult may not exceed [60] 

days, and the emergency guardian may exercise only the powers specified in the order of 

appointment.  The emergency guardian’s authority may be extended once for not more than [60 

days] if the court finds that the conditions for appointment of an emergency guardian in 

subsection (a) continue. 

 (c) Immediately on filing of a petition for appointment of an emergency guardian for an 

adult, the court shall appoint an attorney to represent the respondent in the proceeding.  Except as 

otherwise provided in subsection (d), reasonable notice of the date, time, and place of a hearing 

on the petition must be given to the respondent, the respondent’s attorney, and any other person 

the court determines. 

 (d) The court may appoint an emergency guardian for an adult without notice to the adult 

and any attorney for the adult only if the court finds from an affidavit or testimony that the 

respondent’s physical health, safety, or welfare will be substantially harmed before a hearing 

with notice on the appointment can be held.  If the court appoints an emergency guardian without 

giving notice under subsection (c), the court must: 

  (1) give notice of the appointment not later than 48 hours after the appointment to: 

   (A) the respondent; 

   (B) the respondent’s attorney; and  

   (C) any other person the court determines; and   

  (2) hold a hearing on the appropriateness of the appointment not later than [five] 

days after the appointment. 

 (e) Appointment of an emergency guardian under this section is not a determination that a 

basis exists for appointment of a guardian under Section 301. 
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 (f) The court may remove an emergency guardian appointed under this section at any 

time.  The emergency guardian shall make any report the court requires.   

Comment 

This section provides for the short-term appointment of an emergency guardian.  The purpose of 
the section is to provide an expeditious means for the court to immediately protect an individual 
in urgent need of such protection.   
 
Appointment of an emergency guardian is in order only when three conditions are met.  First, the 
court must find that appointment of an emergency guardian is likely to prevent substantial harm 
to the respondent’s health, safety or welfare.  Second, there needs to be no one else willing and 
with authority to act to meet the adult’s need.  The effect of these first two requirements is that 
appointment of an emergency guardian is not proper where there is not an urgent need for such 
an appointment.  Third, the court must have reason to believe that there is a basis to appoint a 
guardian under Section 301.  Thus, an emergency guardian cannot be appointed for an individual 
where all indications are that the individual has the ability to receive and evaluate information, 
and make and communicate decisions.  In such circumstances, the court would not have reason 
to believe that the basis for appointment under Section 301 exists.   
 
Appointment of an emergency guardian represents a significant deprivation of liberty.  As such, 
subsection (c) requires appointment of counsel for the respondent.  Counsel for the respondent, 
consistent with the provisions of Section 305, should advocate for the respondent’s wishes to the 
extent reasonably ascertainable.  If counsel cannot reasonably ascertain those wishes, then 
counsel should advocate for a result that is least restrictive in type, duration, and scope, 
consistent with the respondent’s interests.  In some cases, this might mean advocating for a 
protective arrangement instead of guardianship under Article 5. 
 
Emergency guardians may only be empowered to act for a limited time.  Subsection (b) specifies 
a maximum duration of 60 days although this time limit is placed in brackets to signal that 
enacting jurisdictions are free to adjust the period. This 60-day limit is designed to protect the 
due process rights of the respondent, as this section allows appointment of an emergency 
guardian without the full process otherwise required.   
 
Subsection (d) authorizes the appointment of an emergency guardian without notice to the 
respondent only under compelling circumstances.  Appointment of an emergency guardian 
without notice to the respondent should be a very rare occurrence.  An emergency guardian may 
only be appointed without prior notice when there is testimony that the respondent’s physical 
health, safety, or welfare would be substantially harmed before the hearing on the appointment 
with notice could be held.  In such case, notice must be given within 48 hours after the 
appointment.  A hearing must then be held within five days after the appointment, or such 
number of days selected by the enacting state.  States enacting this act should look at their 
requirements for an ex parte hearing and determine whether to adopt the time limit contained in 
this subsection or whether to impose different time limits.  Five days appears to be the most 
common time period for a return hearing following an ex parte appointment.  If the enacting 
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state uses a different time period for a hearing following an ex parte appointment of a guardian, 
the time period used should be relatively short. 
Unless stated to the contrary in this section, other sections of this act applicable to guardians 
generally apply to an emergency guardian appointed under this section, including the provisions 
relating to the duties of guardians. 
 
This section revises Section 312 of the 1997 act.  A key difference from the 1997 act is that this 
act only permits appointment of an emergency guardian in situations in which the court has 
reason to believe that a basis exists for appointing a guardian under Section 301.  However, the 
appointment of an emergency guardian under this section is not a determination that such a basis 
in fact exists. 
 

 SECTION 313.  DUTIES OF GUARDIAN FOR ADULT. 

 (a) A guardian for an adult is a fiduciary.  Except as otherwise limited by the court, a 

guardian for an adult shall make decisions regarding the support, care, education, health, and 

welfare of the adult subject to guardianship to the extent necessitated by the adult’s limitations.   

(b) A guardian for an adult shall promote the self-determination of the adult and, to the 

extent reasonably feasible, encourage the adult to participate in decisions, act on the adult’s own 

behalf, and develop or regain the capacity to manage the adult’s personal affairs.  In furtherance 

of this duty, the guardian shall: 

  (1) become or remain personally acquainted with the adult and maintain sufficient 

contact with the adult, including through regular visitation, to know the adult’s abilities, 

limitations, needs, opportunities, and physical and mental health; 

  (2) to the extent reasonably feasible, identify the values and preferences of the 

adult and involve the adult in decisions affecting the adult, including decisions about the adult’s 

care, dwelling, activities, or social interactions; and 

  (3) make reasonable efforts to identify and facilitate supportive relationships and 

services for the adult. 

(c) A guardian for an adult at all times shall exercise reasonable care, diligence, and 
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prudence when acting on behalf of or making decisions for the adult.  In furtherance of this duty, 

the guardian shall: 

  (1) take reasonable care of the personal effects, pets, and service or support 

animals of the adult and bring a proceeding for a conservatorship or protective arrangement 

instead of conservatorship if necessary to protect the adult’s property; 

  (2) expend funds and other property of the adult received by the guardian for the 

adult’s current needs for support, care, education, health, and welfare; 

  (3) conserve any funds and other property of the adult not expended under 

paragraph (2) for the adult’s future needs, but if a conservator has been appointed for the adult, 

pay the funds and other property at least quarterly to the conservator to be conserved for the 

adult’s future needs; and 

  (4) monitor the quality of services, including long-term care services, provided to 

the adult. 

(d) In making a decision for an adult subject to guardianship, the guardian shall make the 

decision the guardian reasonably believes the adult would make if the adult were able unless 

doing so would unreasonably harm or endanger the welfare or personal or financial interests of 

the adult.  To determine the decision the adult subject to guardianship would make if able, the 

guardian shall consider the adult’s previous or current directions, preferences, opinions, values, 

and actions, to the extent actually known or reasonably ascertainable by the guardian.   

(e) If a guardian for an adult cannot make a decision under subsection (d) because the 

guardian does not know and cannot reasonably determine the decision the adult probably would 

make if able, or the guardian reasonably believes the decision the adult would make would 

unreasonably harm or endanger the welfare or personal or financial interests of the adult, the 
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guardian shall act in accordance with the best interest of the adult.  In determining the best 

interest of the adult, the guardian shall consider:  

 (1) information received from professionals and persons that demonstrate 

sufficient interest in the welfare of the adult;  

 (2) other information the guardian believes the adult would have considered if the 

adult were able to act; and  

(3) other factors a reasonable person in the circumstances of the adult would 

consider, including consequences for others.  

(f) A guardian for an adult immediately shall notify the court if the condition of the adult 

has changed so that the adult is capable of exercising rights previously removed. 

Comment 

Section 313 lays out the duties of a guardian for an adult.  It is a major expansion and revision of 
Section 314 of the 1997 act. As a threshold matter, subsection (a) unequivocally states that the 
guardian is a fiduciary.  This basic principle should guide the guardian throughout the course of 
his or her activities. Subsection (a) further emphasizes that regardless of the breadth of the 
guardian’s appointment, the guardian may only exercise this authority to the extent necessitated 
by the adult’s limitations.  This limitation on exercise of the guardian’s powers applies whether 
or not a limited guardian is formally appointed. In a limited guardianship, the court formally sets 
limits on what decisions the guardian can make. The guardian cannot make decisions outside 
those formal limitations. Subsection (a) makes clear that even though a full guardian may 
potentially exercise all powers, the guardian may actually exercise only powers that are 
consistent with the adult’s limitations. 
 
Subsection (b) outlines the guardian’s basic duty to promote the adult’s self-determination and to 
involve the adult in decision-making.  The guardian is instructed to encourage the adult’s 
participation in decisions and in developing or regaining capacity to act without a guardian. The 
adult’s personal values and preferences, whether past or present, are to be considered when 
making decisions. Unlike Section 314(a) of the 1997 act, which required the guardian to consider 
the adult’s values and preferences “to the extent known to the guardian,” subsection (b) imposes 
a duty on the guardian to ascertain those preferences and values to the extent reasonably 
ascertainable.   
 
Subsection (c) elaborates on the guardian’s fiduciary duty by clearly stating the guardian must 
exercise reasonable care, diligence, and prudence in acting on behalf of the adult.  It then 
provides a non-exclusive list of duties that flow from this standard of care. 
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Subsections (d) and (e) provide a clear decision-making standard for guardians for adults.  
Subsection (d) instructs the guardian to use what is frequently referred to as “substituted 
judgment”—that is, to make the decision the adult would make if able.  The guardian, however, 
is authorized to deviate from using substituted judgment where doing so would unreasonably 
harm or endanger the welfare or interests of the adult.  
  
Subsection (e) provides a decision-making standard for guardians who are unable to use the 
substituted judgment standard outlined in subsection (d).  In such situations, the guardian is 
instructed to act in the adult’s best interest and is given direction on what must be considered in 
order to determine the adult’s best interest. The decision-making standards in subsections (d) and 
(e) are similar to National Guardianship Association Standard No. 7 and follow in broad outline 
the recommendations of the Third National Guardianship Summit. See David M. English, 
Amending the Uniform Guardianship and Protective Proceedings Act to Implement the 

Standards and Recommendations of the Third National Guardianship Summit, 12 NAELA J. 33, 
41-43 (2016). 
 
Finally, in furtherance of the concepts of limited guardianship and least restrictive alternatives, 
subsection (f) obligates the guardian to immediately notify the court when an adult becomes 
capable of exercising rights previously removed.  The guardian is not to wait until the next 
reporting period. 
 
Section 313 represents a substantial revision to the 1997 act’s Section 314, which likewise 
described the duties of a guardian.  The revised section is designed to more clearly spell out the 
guardian’s duties and provide clear standards for making decisions in conjunction with or on 
behalf of the adult, thus reducing confusion for all involved.  Notably, unlike Section 314 of the 
1997 act, this section does not instruct the guardian to act in the adult’s best interest.  There was 
concern that this language could lead a guardian to act in an overly paternalistic manner.  
Specifically, it might lead the guardian to think that he or she must make the decision that is 
objectively “best” or “safest” for the individual even if that decision was not necessary to protect 
the adult from substantial harm and would not be consistent with what the adult would decide if 
able.  Instead, the guardian is to use the substituted judgment standard unless substantial harm 
would result. 
 

 SECTION 314.  POWERS OF GUARDIAN FOR ADULT. 

 (a) Except as limited by court order, a guardian for an adult may: 

  (1) apply for and receive funds and benefits for the support of the adult, unless a 

conservator is appointed for the adult and the application or receipt is within the powers of the 

conservator; 

  (2) unless inconsistent with a court order, establish the adult’s place of dwelling; 
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  (3) consent to health or other care, treatment, or service for the adult;   

  (4) if a conservator for the adult has not been appointed, commence a proceeding, 

including an administrative proceeding, or take other appropriate action to compel another 

person to support the adult or pay funds for the adult’s benefit; 

  (5) to the extent reasonable, delegate to the adult responsibility for a decision 

affecting the adult’s well-being; and 

  (6) receive personally identifiable health-care information regarding the adult. 

 (b) The court by specific order may authorize a guardian for an adult to consent to the 

adoption of the adult. 

 [(c) The court by specific order may authorize a guardian for an adult to: 

  (1) consent or withhold consent to the marriage of the adult if the adult’s right to 

marry has been removed under Section 310;   

  (2) petition for divorce, dissolution, or annulment of marriage of the adult or a 

declaration of invalidity of the adult’s marriage; or  

  (3) support or oppose a petition for divorce, dissolution, or annulment of marriage 

of the adult or a declaration of invalidity of the adult’s marriage.]  

 (d) In determining whether to authorize a power under subsection (b) [or (c)], the court 

shall consider whether the underlying act would be in accordance with the adult’s preferences, 

values, and prior directions and whether the underlying act would be in the adult’s best interest.  

 (e) In exercising a guardian’s power under subsection (a)(2) to establish the adult’s place 

of dwelling, the guardian shall: 

  (1) select a residential setting the guardian believes the adult would select if the 

adult were able, in accordance with the decision-making standard in Section 313(d) and (e).  If 
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the guardian does not know and cannot reasonably determine what setting the adult subject to 

guardianship probably would choose if able, or the guardian reasonably believes the decision the 

adult would make would unreasonably harm or endanger the welfare or personal or financial 

interests of the adult, the guardian shall choose in accordance with Section 313(e) a residential 

setting that is consistent with the adult’s best interest; 

  (2) in selecting among residential settings, give priority to a residential setting in a 

location that will allow the adult to interact with persons important to the adult and meet the 

adult’s needs in the least restrictive manner reasonably feasible unless to do so would be 

inconsistent with the decision-making standard in Section 313(d) and (e);  

  (3) not later than 30 days after a change in the dwelling of the adult: 

   (A) give notice of the change to the court, the adult, and any person 

identified as entitled to the notice in the court order appointing the guardian or a subsequent 

order; and  

   (B) include in the notice the address and nature of the new dwelling and 

state whether the adult received advance notice of the change and whether the adult objected to 

the change; 

 (4) establish or move the permanent place of dwelling of the adult to a nursing 

home, mental-health facility, or other facility that places restrictions on the adult’s ability to 

leave or have visitors only if: 

  (A) the establishment or move is in the guardian’s plan under Section 316; 

  (B) the court authorizes the establishment or move; or  

  (C) the guardian gives notice of the establishment or move at least 14 days 

before the establishment or move to the adult and all persons entitled to notice under Section 
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310(e)(2) or a subsequent order, and no objection is filed; 

 (5) establish or move the place of dwelling of the adult outside this state only if 

consistent with the guardian’s plan and authorized by the court by specific order; and  

  (6) take action that would result in the sale of or surrender of the lease to the 

primary dwelling of the adult only if:  

   (A) the action is specifically included in the guardian’s plan under Section 

316; 

   (B) the court authorizes the action by specific order; or  

   (C) notice of the action was given at least 14 days before the action to the 

adult and all persons entitled to the notice under Section 310(e)(2) or a subsequent order and no 

objection has been filed. 

 (f) In exercising a guardian’s power under subsection (a)(3) to make health-care 

decisions, the guardian shall: 

  (1) involve the adult in decision making to the extent reasonably feasible, 

including, when practicable, by encouraging and supporting the adult in understanding the risks 

and benefits of health-care options; 

  (2) defer to a decision by an agent under a [power of attorney for health care] 

executed by the adult and cooperate to the extent feasible with the agent making the decision; 

and 

  (3) take into account: 

   (A) the risks and benefits of treatment options; and 

   (B) the current and previous wishes and values of the adult, if known or 

reasonably ascertainable by the guardian. 
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Legislative Note:  Subsection (c) is bracketed because states have different policies with respect 

to a guardian’s authority as to marriage and divorce. 

 
Comment 

 

This section is a substantial expansion and revision of Section 315 of the 1997 act. 
 
Subsection (a) lists default powers that all guardians have unless those powers are limited or 
otherwise inconsistent with the underlying court order.  Thus, a guardian who is appointed   
under a limited guardianship order may only have a subset of the powers in subsection (a).  
These powers include the authority to apply for and receive benefits for the adult, including 
government benefits, unless doing so would usurp the powers of a conservator appointed for the 
adult. 
 
Subsection (a) is similar to Section 315(a) of the 1997 act although subsection (a) of this act 
clarifies that a guardian has authority to receive personally identifiable health-care information 
regarding the adult. The remaining subsections of this section are a substantial expansion of the 
previous version. 
 
Subsections (b) and (c) list powers that guardians have only if the court entered an order 
specifically granting the power.  The court must clearly name the particular power and grant it to 
the guardian.  Thus, a guardian would not have any of the powers under these subsections if a 
court order simply granted the guardian “all powers available under state law.”  The powers in 
these subsections are sometimes referred to as “hot powers” and implicate some of the most 
fundamental and politically sensitive rights of adults.  
 
The powers in subsection (c) are placed in brackets in recognition of the split in opinion as to 
whether guardians should ever have such powers.  For example, jurisdictions are split on whether 
a guardian has power to initiate a divorce for an adult.  See Matthew Branson, Guardian-

Initiated Divorces: A Survey, 29 J. AM. ACAD. MATRIM. L. 171 (2016) (surveying case law on the 
subject); Bella Feinstein, A New Solution to an Age-Old Problem: Statutory Authorization for 

Guardian-Initiated Divorces, 10 NAELA J. 203 (2014) (discussing statutory approaches).  
Jurisdictions that do not allow the guardian to initiate a divorce generally base that policy on the 
very personal nature of marriage.  Jurisdictions that allow the guardian to initiate a divorce have 
cited, among other reasons, the potential need to protect the adult from an abusive spouse.  See, 
e.g., Karbin v. Karbin, 977 N.E.2d 154 (Ill. 2012).  Enacting states that have not yet addressed 
this issue should decide whether to give the guardian this power.  Statutes dealing with the 
dissolution of marriage should be reviewed to determine whether this issue is already addressed.   
 
Subsection (d) provides guidance to courts considering whether to grant guardians the hot 
powers listed in subsections (b) and (c). Courts are to consider whether such grants would be 
consistent with the adult’s preferences, values, directions, and best interests.   
 
Subsection (e) provides the guardian with substantial direction as to how to exercise the power to 
establish the adult’s place of dwelling.  This subsection recognizes that the decision where to live 
is among the most consequential decisions in an adult’s life.  An adult’s dwelling impacts quality 
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of life, availability of important services, and connectivity to family and friends.  As such, the 
decision of where the adult will live is critical.  As a general matter, subsection (e) instructs 
guardians to use a decision-making approach consistent with the guardian’s general duties under 
Section 313(d) and (e).  In addition, the guardian is instructed to give priority to living situations 
located in a place that will allow the adult to continue important social relationships, and that 
meet the adult’s needs without unnecessary restrictions.  
 
In order to keep better track of where the individual subject to guardianship is located, to ensure 
that the individual’s residential placement is appropriate, and to ensure the adult has a voice in 
the process where feasible, subsection (e)(3) requires the guardian to provide notice of a change 
in dwelling within 30 days after the change to the court, the adult, and other persons the court 
ordered were entitled to such notice when appointing the guardian.  In addition, pursuant to 
subsection (e)(4), the guardian may permanently place the adult in certain particularly restrictive 
settings (e.g., a nursing home) only if the move was in the guardian’s plan (Section 316), 
specifically authorized by the court, or the adult and other persons so entitled received advance 
notice.  Similar process is required under subsection (e)(6) before the guardian may take any 
action that would result in the sale of or surrender of the lease to the adult’s primary dwelling.  In 
addition, if the move is to a location outside of the state, mere prior notice is insufficient.  Rather, 
subsection (e)(5) requires that all moves outside of the state be expressly authorized by the court 
and set forth in the guardian’s plan.  This limitation helps not only to protect the adult but 
discourages forum shopping. Subsection (e) is based in substantial part on Third National 
Guardianship Summit Standard 6.1 et seq.  See Third National Guardianship Summit Standards 

& Recommendations, 2012 UTAH L. REV. 1191, 1197-98 (2012).   
  
Subsection (f) provides the guardian with substantial direction as to how to exercise the power to 
make health-care decisions on behalf of the adult, and draws from Third National Guardianship 
Summit Standard 5.1 et seq.  See Third National Guardianship Summit Standards & 

Recommendations, 2012 UTAH L. REV. 1191, 1196-98 (2012).  As health-care decisions are 
among the most intimate of all decisions, the guardian is required to involve the adult to the 
extent reasonably feasible, and is reminded that doing so may require helping the adult to 
understand risks and benefits associated with different options.  As a threshold matter, a guardian 
must also ascertain whether a power of attorney for health care is in effect.  If there is a valid 
power of attorney for health care, the decision of the health-care agent takes precedence over that 
of the guardian, absent a court order to the contrary.  Further, the guardian may not revoke a 
health-care power of attorney except by court order.  If the individual has not appointed a health-
care agent, the guardian may proceed to make a health-care decision. In making a decision, the 
guardian must ascertain and take into account the adult’s current and previous wishes and values, 
whether written or oral.  Like all decisions by a guardian, in making health-care decisions, the 
guardian must follow the general decision-making standards in Section 313(d)-(e). Also, Section 
315(b) limits a guardian’s ability to commit the individual subject to guardianship to a mental-
health institution.  There may be similar restrictions under other law governing a guardian’s 
power to consent to electroconvulsive therapy (ECT) or other shock treatment, experimental 
treatment, sterilization, forced medication with psychotropic drugs, or abortion. 
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 SECTION 315.  SPECIAL LIMITATIONS ON GUARDIAN’S POWER. 

 (a) Unless authorized by the court by specific order, a guardian for an adult does not have 

the power to revoke or amend a [power of attorney for health care] or power of attorney for 

finances executed by the adult.  If a [power of attorney for health care] is in effect, unless there is 

a court order to the contrary, a health-care decision of an agent takes precedence over that of the 

guardian and the guardian shall cooperate with the agent to the extent feasible.  If a power of 

attorney for finances is in effect, unless there is a court order to the contrary, a decision by the 

agent which the agent is authorized to make under the power of attorney for finances takes 

precedence over that of the guardian and the guardian shall cooperate with the agent to the extent 

feasible. 

 (b) A guardian for an adult may not initiate the commitment of the adult to a [mental 

health] facility except in accordance with the state’s procedure for involuntary civil commitment. 

 (c) A guardian for an adult may not restrict the ability of the adult to communicate, visit, 

or interact with others, including receiving visitors and making or receiving telephone calls, 

personal mail, or electronic communications, including through social media, or participating in 

social activities, unless: 

  (1) authorized by the court by specific order;  

  (2) a protective order or a protective arrangement instead of guardianship is in 

effect that limits contact between the adult and a person; or 

  (3) the guardian has good cause to believe restriction is necessary because 

interaction with a specified person poses a risk of significant physical, psychological, or financial 

harm to the adult and the restriction is: 

   (A) for a period of not more than seven business days if the person has a 
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family or pre-existing social relationship with the adult; or 

   (B) for a period of not more than 60 days if the person does not have a 

family or pre-existing social relationship with the adult.   

Comment 

Section 315 address three important limitations on a guardian’s powers:  (1) limitations related to 
advance-planning documents in existence at the time of the guardian’s appointment, (2) 
limitations related to commitment of the adult to a mental health facility, and (3) limitations on 
the guardian’s ability to restrict the adult’s interactions with others.  The provisions relating to 
the adult’s interactions are new to the act. The other provisions of this section are found in 
Section 316 of the 1997 act although the provisions relating to advanced-planning documents 
have been revised.  
 
Subsection (a) provides that if the adult subject to guardianship has executed a power of attorney 
for health care or finances, the guardian cannot revoke it without a court order.  Further, the 
agent’s decision takes priority over that of the guardian unless the power of attorney has been 
revoked, and the guardian has a duty to cooperate with the agent to the extent feasible. Requiring 
deference to the agent appointed by the adult subject to guardianship helps ensure that the adult’s 
wishes are respected.  In addition, it discourages petitioners from seeking a guardianship for the 
sole purpose of displacing an agent who is acting in a manner consistent with the agent’s 
fiduciary duties.  Subsection (a) is an expansion of Section 316(c) of the 1997 act. Under the 
1997 act, the guardian did not have authority to revoke a power of attorney for finances even 
with court approval. That power was reserved to the conservator.  See Section 411(d) of the 1997 
act. 
 
Subsection (b) precludes commitment of an adult subject to guardianship to a mental health 
facility without following the state’s procedures for civil commitment.  Although a guardian may 
not commit an adult to a mental health facility, the guardian may initiate proceedings in 
accordance with the state’s applicable mental health care statutes for civil commitment, 
outpatient treatment, or involuntary medication for mental health treatment. Subsection (b) is 
identical to Section 316(d) of the 1997 act. 
 
Subsection (c), which is new, limits the ability of the guardian to restrict the adult’s interactions 
with others.  The guardian is only empowered to restrict the adult’s ability to communicate, visit, 
or interact with others for an extended period of time if required by a separate court order or 
specifically authorized by the court.  Thus, for example, a court order granting the guardian “all 
powers available under state law” would not authorize such a restriction.  Rather, the guardian 
should be considered to be so empowered only if the court has expressly authorized restricting 
interaction with a particular person or a very specific category of persons.  The section includes a 
non-exhaustive list of types of interactions to which it applies—including in-person visits, 
telephone conversations, personal mail, and social media use.   
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Subsection (c)(3) permits a short-term restriction on the adult’s right to interact with others 
where the guardian has good cause to believe the restriction is necessary because a specific 
person poses significant risk of harm to the adult.  The restriction may not last more than seven 
business days if the adult has a familial or pre-existing social relationship with the other person, 
and otherwise may not last more than 60 days.  For longer restrictions, the guardian would need 
to petition the court under this section for express authorization. 
 
Subsection (c)(3) responds to growing concerns about guardians improperly isolating adults 
subject to guardianship and estranging them from family members or friends who are important 
to them.  It recognizes that adults subject to guardianship have a right to interactions with family 
and friends, and severely limits the circumstances under which this important right may be 
curtailed.  While the act is sensitive to the interests of family members and friends, it situates the 
right to choose whether or not to interact with the adult subject to guardianship, not with the 
would-be visitor. Locating the right with a visitor, by contrast, would be an affront to the rights 
of the adult subject to guardianship as it would limit the adult’s ability to make choices for 
himself or herself as to with whom to interact.   
 
 SECTION 316.  GUARDIAN’S PLAN.  

 (a) A guardian for an adult, not later than 60 days after appointment and when there is a 

significant change in circumstances, or the guardian seeks to deviate significantly from the 

guardian’s plan, shall file with the court a plan for the care of the adult.  The plan must be based 

on the needs of the adult and take into account the best interest of the adult as well as the adult’s 

preferences, values, and prior directions, to the extent known to or reasonably ascertainable by 

the guardian.  The guardian shall include in the plan: 

  (1) the living arrangement, services, and supports the guardian expects to arrange, 

facilitate, or continue for the adult; 

  (2) social and educational activities the guardian expects to facilitate on behalf of 

the adult;  

  (3) any person with whom the adult has a close personal relationship or 

relationship involving regular visitation and any plan the guardian has for facilitating visits with 

the person; 

  (4) the anticipated nature and frequency of the guardian’s visits and 
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communication with the adult;  

  (5) goals for the adult, including any goal related to the restoration of the adult’s 

rights, and how the guardian anticipates achieving the goals;  

  (6) whether the adult has an existing plan and, if so, whether the guardian’s plan 

is consistent with the adult’s plan; and 

  (7) a statement or list of the amount the guardian proposes to charge for each 

service the guardian anticipates providing to the adult. 

(b) A guardian shall give notice of the filing of the guardian’s plan under subsection (a), 

together with a copy of the plan, to the adult subject to guardianship, a person entitled to notice 

under Section 310(e) or a subsequent order, and any other person the court determines.  The 

notice must include a statement of the right to object to the plan and be given not later than 14 

days after the filing. 

 (c) An adult subject to guardianship and any person entitled under subsection (b) to 

receive notice and a copy of the guardian’s plan may object to the plan. 

 (d) The court shall review the guardian’s plan filed under subsection (a) and determine 

whether to approve the plan or require a new plan.  In deciding whether to approve the plan, the 

court shall consider an objection under subsection (c) and whether the plan is consistent with the 

guardian’s duties and powers under Sections 313 and 314.  The court may not approve the plan 

until [30] days after its filing. 

 (e) After the guardian’s plan filed under this section is approved by the court, the 

guardian shall provide a copy of the plan to the adult subject to guardianship, a person entitled to 

notice under Section 310(e) or a subsequent order, and any other person the court determines.  
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Comment 

Section 316, which is new to the act, requires a guardian to create an individualized plan for the 
adult subject to guardianship.  The requirement that the guardian file a plan is consistent with 
National Probate Court Standard 3.3.16 (2013), and with Third Summit Guardianship Summit 
Recommendation 1.1.  The plan serves as a tool for the guardian to identify the adult’s needs and 
desires, and as a guide for the guardian to meet those needs and respect those desires consistent 
with the guardian’s duties and powers.  The planning process creates an opportunity for 
guardians to consider and develop an approach to their role that is transparent and consistent 
with the requirements of this act.  The existence of the plan also allows for more meaningful 
monitoring of guardians as the court and others can hold a guardian accountable for compliance 
with the plan.   
 
In addition, the guardian’s plan plays an important role in avoiding subsequent problems.  It 
alerts the court, the adult, and others entitled to a copy of the plan of the guardian’s plans.  This 
allows the court, adult, and such other persons to identify potential problems before they occur.  
From the guardian’s perspective, this can be advantageous as well, creating a mechanism to alert 
the guardian to objections in advance of action, at a time when the guardian can still change 
course.  Thus, the filing of the plan may assist the guardian in avoiding future conflicts and other 
problems.   
 
The inclusion of Section 316 is consistent with the standards adopted by the Third National 
Guardianship Summit.  In particular, it aligns with Standard 1.1, which calls on each guardian to 
“develop and implement a plan setting forth short-term and long-term goals for meeting the 
needs of the person” and explains that such plans must “emphasize a ‘person-centered 
philosophy.’”  See Third National Guardianship Summit Standards & Recommendations, 2012 
UTAH L. REV. 1191, 1192 (2012).  The inclusion thus represents an advance over the 1997 act, 
which did not require guardianship plans although Section 418 of the earlier act did require that 
conservators file plans.    
 
Subsection (a) establishes when the guardian must file a plan with the court.  A new or revised 
plan is required not later than 60 days after the guardian is appointed, anytime there is a 
significant change in the adult’s circumstances, and anytime the guardian seeks to deviate from 
the guardian’s previously filed plan.  Thus, for example, a new plan is in order when the adult 
loses or regains significant abilities, important supporters leave or enter the adult’s life, or the 
guardian determines what was previously planned is no longer appropriate. 
 
Subsection (a) further provides for the plan to be a person-centered plan, and lists the topics it 
must cover.  The plan must be based on the adult’s needs and best interests, as well as the adult’s 
preferences, values, and prior directions, to the extent known to or reasonably ascertainable by 
the guardian.  In crafting a plan, guardians should strive to produce a plan that is not only person-
centered and reflects a robust understanding of the resources potentially available to the adult, 
but also one that is clear, organized, and detailed. 
 
Under subsection (a)(7), one topic that must be addressed in the plan is the amount of any fees 
the guardian proposes to charge for each anticipated service.  While earlier disclosure of the 
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proposed fees is not required, best practice will typically be to disclose fees even before crafting 
the plan.  It is helpful, for example, for the court to have a sense of the likely fees in determining 
whether or not to make the appointment. 
 
Subsection (b) requires the guardian to provide a copy of the plan and notice of its filing to the 
adult subject to guardianship, to persons entitled to notice under the terms of the order appointing 
the guardian, and to anyone else the court has determined is entitled to notice, including persons 
entitled to notice under Section 310(e).  The notice must be given no later than 14 days after the 
filing of the plan and must explain that the person receiving the notice has a right to object to the 
plan, as established in subsection (c). 
 
Subsection (d) requires the court to review the guardian’s plan, whether it be a new plan or a 
revision, and to determine whether or not to approve it.  In order to ensure that those receiving 
copies of the plan have sufficient time to object to it, the court may not approve the plan until 30 
days after it was filed.  The court is not required to approve the plan but implementing a system 
for monitoring the plan, similar to the system required by Section 317(e) for monitoring the 
annual report, will help make certain that the guardian is properly discharging the guardian’s 
duties. The court may decide to approve the plan or direct the guardian to revise the plan. Section 
317(c) authorizes a court to appoint a visitor to review not only a report filed under that section 
but also a plan filed under this section. A court should not approve a plan if it is inconsistent with 
the guardian’s duties or powers, or without seriously considering any objections made to it.   
 
Finally, subsection (e) requires the guardian to provide any plan approved by the court to the 
adult subject to guardianship, to persons entitled to notice under the terms of the order appointing 
the guardian, and to anyone else the court has determined is entitled to notice.   
 

SECTION 317.  GUARDIAN’S REPORT; MONITORING OF GUARDIANSHIP. 

 (a) A guardian for an adult, not later than 60 days after appointment and at least annually 

thereafter, shall file with the court a report in a record regarding the condition of the adult and 

accounting for funds and other property in the guardian’s possession or subject to the guardian’s 

control.  

 (b) A report under subsection (a) must state or contain: 

  (1) the mental, physical, and social condition of the adult; 

  (2) the living arrangements of the adult during the reporting period; 

  (3) a summary of the supported decision making, technological assistance, 

medical services, educational and vocational services, and other supports and services provided 



118 
 

to the adult and the guardian’s opinion as to the adequacy of the adult’s care; 

  (4) a summary of the guardian’s visits with the adult, including the dates of the 

visits; 

  (5) action taken on behalf of the adult;  

  (6) the extent to which the adult has participated in decision making; 

  (7) if the adult is living in a [mental health] facility or living in a facility that 

provides the adult with health-care or other personal services, whether the guardian considers the 

facility’s current plan for support, care, treatment, or habilitation consistent with the adult’s 

preferences, values, prior directions, and best interest; 

  (8) anything of more than de minimis value which the guardian, any individual 

who resides with the guardian, or the spouse, [domestic partner,] parent, child, or sibling of the 

guardian has received from an individual providing goods or services to the adult; 

  (9) if the guardian delegated a power to an agent, the power delegated and the 

reason for the delegation; 

  (10) any business relation the guardian has with a person the guardian has paid or 

that has benefited from the property of the adult; 

  (11) a copy of the guardian’s most recently approved plan under Section 316 and 

a statement whether the guardian has deviated from the plan and, if so, how the guardian has 

deviated and why;  

(12) plans for future care and support of the adult;  

  (13) a recommendation as to the need for continued guardianship and any 

recommended change in the scope of the guardianship; and 

(14) whether any co-guardian or successor guardian appointed to serve when a 
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designated event occurs is alive and able to serve. 

 (c) The court may appoint a [visitor] to review a report submitted under this section or a 

guardian’s plan submitted under Section 316, interview the guardian or adult subject to 

guardianship, or investigate any other matter involving the guardianship. 

 (d) Notice of the filing under this section of a guardian’s report, together with a copy of 

the report, must be given to the adult subject to guardianship, a person entitled to notice under 

Section 310(e) or a subsequent order, and any other person the court determines.  The notice and 

report must be given not later than 14 days after the filing. 

 (e) The court shall establish procedures for monitoring a report submitted under this 

section and review each report at least annually to determine whether: 

  (1) the report provides sufficient information to establish the guardian has 

complied with the guardian’s duties; 

  (2) the guardianship should continue; and 

  (3) the guardian’s requested fees, if any, should be approved. 

(f) If the court determines there is reason to believe a guardian for an adult has not 

complied with the guardian’s duties or the guardianship should be modified or terminated, the 

court: 

(1) shall notify the adult, the guardian, and any other person entitled to notice 

under Section 310(e) or a subsequent order; 

(2) may require additional information from the guardian;  

  (3) may appoint a [visitor] to interview the adult or guardian or investigate any 

matter involving the guardianship; and 

  (4) consistent with Sections 318 and 319, may hold a hearing to consider removal 
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of the guardian, termination of the guardianship, or a change in the powers granted to the 

guardian or terms of the guardianship. 

(g) If the court has reason to believe fees requested by a guardian for an adult are not 

reasonable, the court shall hold a hearing to determine whether to adjust the requested fees. 

(h) A guardian for an adult may petition the court for approval of a report filed under this 

section.  The court after review may approve the report.  If the court approves the report, there is 

a rebuttable presumption the report is accurate as to a matter adequately disclosed in the report. 

Legislative Note: The term “visitor” is bracketed because some states use a different term for 

the person appointed by the court to investigate and report on certain facts.  

 

Comment 

 

This section is an expansion of Section 317 of the 1997 act. This section requires that a guardian 
regularly file a report detailing the care and needs of the adult, describing the guardian’s actions 
since the last report, and accounting for funds or other property under the guardian’s control.  As 
set forth in subsection (a), the first report must be filed within 60 days of the guardian’s 
appointment.  A new report is required at least annually.  Subsection (a) gives the guardian 30 
more days to file a report than did Section 317 of the 1997 act.  This extension of time reflects 
the fact that the guardian is now also required to create a person-centered plan for the adult, and 
this extension gives the guardian the time to do so in a considered manner. 
 
Subsection (b) describes the required contents of the report.  The list has been expanded from 
that in Section 317(a) of the 1997 act to provide the court with more comprehensive and useful 
information about the needs of the adult subject to guardianship and the guardian’s performance.   
Key changes include required reporting on support and assistance provided by the guardian to 
the adult; a requirement that the guardian report on whether care in an institution is consistent 
with the adult’s preferences, values, and directions (not just the adult’s best interest); and a 
requirement that the guardian include information related to delegation of duties, deviations from 
the guardian’s plan, and potential conflicts of interest.  Similar to Section (a)(6)-(7) of  the 1997 
act, subsections (b)(12)-(13) emphasize the importance of limited guardianship by  requiring the 
guardian to report information relevant to determining  whether the guardianship should be 
modified or terminated.  Compliance with subsection (b)(13) should not be read as relieving the 
guardian of the duty under Section 313(f) to immediately notify the court that the adult’s 
condition has changed such that the adult is capable of exercising rights previously removed. 
 
The guardian should provide supporting documentation to assist the court’s review of the report 
where practicable.  For example, to support the guardian’s description of the adult’s mental, 
physical and social condition, it may be helpful to provide a copy of the adult’s current treatment 
plan.   
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Subsection (c) authorizes the court to appoint a visitor to review a report submitted under this 
section or the guardian’s plan, interview the guardian or the adult, and investigate any other 
matter involving the guardianship.  The visitor can provide the court with additional information 
and context to understand the guardian’s report and potential omissions in that report. The 
appointment of a visitor can form a vital part of the monitoring procedures required under 
subsection (e).  
 
Subsection (d) requires the report, and notice of its filing, be given in a timely manner to the 
adult subject to guardianship, any person entitled to such notice of the report by the terms of the 
original order appointing the guardian or a subsequent court order, and any other person the court 
determines.  It thus works in tandem with Section 310(e) to increase the ability of interested 
individuals to monitor guardianships at minimal cost to the public.  As explained in the 
comments to Section 310, such persons can act as extra sets of eyes and ears for the court to 
prevent or remedy abuse. 
 
Subsection (e) requires the court to establish procedures for monitoring guardians’ reports.  
Under this subsection, the court is required to review such reports at least annually to determine 
whether the guardian has complied with the guardian’s duties, whether the guardianship should 
continue, and whether any fees requested by the guardian should be approved.  In performing 
this review, the court should carefully consider not only the report, but the supporting 
documentation and the adequacy of such supporting documentation.  The establishment of a 
monitoring system was also required by Section 317(c) of the 1997 act although that provision 
lacked the depth of subsection (e) of this act. 
 
An independent monitoring system is crucial for a court to adequately safeguard against abuses 
in guardianship cases.  Monitors can be paid court personnel, court appointees, or volunteers. 
Subsection (e) does not specify the procedures the court must use.  The key is to develop an 
independent monitoring system that can not only safeguard against obvious abuse and neglect, 
but also hold guardians accountable for their fiduciary duties.  For guidance, courts are directed 
to National Probate Court Standards 3.3.17 (2013).  Monitoring systems are also discussed in the 
National Association of Court Management Adult Guardianship Guide (2014), and the 
handbook, Volunteer Guardianship Monitoring and Assistance: Serving the Court and the 
Community, which was published by the American Bar Association Commission on Law and 
Aging in 2011. 
 
Subsection (f) sets forth the next steps for courts that determine there is reason to believe the 
guardian has not complied with the duties imposed by this act, or that the guardianship should be 
modified or terminated.  The court is required to act in response to this finding, but is given 
significant discretion in how to proceed.  In some cases, the best practice will be to move directly 
to holding a hearing.  In others, the court may simply request additional information or appoint a 
visitor.  Regardless of which approach it takes, however, the court must notify the adult subject 
to guardianship, the guardian, and any other person entitled to notice under Section 310(e) of the 
court’s action or proposed action. 
 
Subsection (g) requires a court with reason to believe the guardian’s fees are unreasonable to 
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hold a hearing to determine whether to adjust those fees.  In considering the reasonableness of 
proposed fees, the court should consult Section 120 of this act, which lists factors the court is to 
consider in setting the guardian’s compensation. 
 
Finally, subsection (h) permits a guardian for an adult to petition the court to approve a report 
filed under this section.  A court must review the report before approval.  If the court approves 
the report following a review, it creates a rebuttable presumption that the report is accurate as to 
any matter that was adequately disclosed.   
 

SECTION 318.  REMOVAL OF GUARDIAN FOR ADULT; APPOINTMENT OF 

SUCCESSOR. 

 (a) The court may remove a guardian for an adult for failure to perform the guardian’s 

duties or for other good cause and appoint a successor guardian to assume the duties of guardian. 

(b) The court shall hold a hearing to determine whether to remove a guardian for an adult 

and appoint a successor guardian on: 

  (1) petition of the adult, guardian, or person interested in the welfare of the adult, 

which contains allegations that, if true, would support a reasonable belief that removal of the 

guardian and appointment of a successor guardian may be appropriate, but the court may decline 

to hold a hearing if a petition based on the same or substantially similar facts was filed during the 

preceding six months;  

  (2) communication from the adult, guardian, or person interested in the welfare of 

the adult which supports a reasonable belief that removal of the guardian and appointment of a 

successor guardian may be appropriate; or   

  (3) determination by the court that a hearing would be in the best interest of the 

adult. 

 (c) Notice of a petition under subsection (b)(1) must be given to the adult subject to 

guardianship, the guardian, and any other person the court determines. 

 (d) An adult subject to guardianship who seeks to remove the guardian and have a 
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successor guardian appointed has the right to choose an attorney to represent the adult in this 

matter.  [If the adult is not represented by an attorney, the court shall appoint an attorney under 

the same conditions as in Section 305.]  The court shall award reasonable attorney’s fees to the 

attorney for the adult as provided in Section 119.  

 (e) In selecting a successor guardian for an adult, the court shall follow the priorities 

under Section 309.   

 (f) Not later than 30 days after appointing a successor guardian, the court shall give 

notice of the appointment to the adult subject to guardianship and any person entitled to notice 

under Section 310(e) or a subsequent order.  

Legislative Note: A state may make the policy decision to include the bracketed language in 

subsection (d).  This policy decision parallels Alternative A in Section 305. 

 
Comment 

 

This section is based in part on Section 112 of the 1997 act, which covered both termination of 
guardianship or conservatorship as well as changes in a guardian’s or conservator’s appointment. 
This act, by comparison, divides the issue of removal of an appointee (which focuses on the 
appointee’s abilities and actions), which is addressed here, from the issue of termination or 
modification of an appointment (which focuses on the needs, abilities, and limitations of the 
individual subject to the appointment), which is addressed in Section 319.  The section mirrors 
Section 430, which governs removal of a conservator and appointment of a successor 
conservator. 
 
Subsection (a) empowers the court to remove a guardian for failure to perform duties or for other 
good cause.  Removal for failure to perform duties includes situations in which the guardian is 
not performing the guardian’s duties either because the guardian is failing to act or because the 
guardian is otherwise acting in a manner inconsistent with the requirements of this act.  Good 
cause may exist even if the guardian is not at fault.  Similar to Section 706(b) of the Uniform 
Trust Code, which includes a request by the qualified beneficiaries as one factor the court may 
consider in deciding whether to remove a trustee, a guardianship court may similarly consider a 
request of the individual under guardianship as a factor in deciding whether good cause exists to 
remove a guardian.  In determining whether to remove the guardian, every effort should be made 
to determine the wishes of the individual subject to guardianship with regard to the proposed 
removal. Courts seeking examples of good cause for removal may wish to consult their state’s 
law on removal of a trustee.  See generally Uniform Trust Code §706 and comment; Restatement 
(Third) of Trusts §37 (2003).  
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Section 112(b) of the 1997 act authorized the court to remove a guardian if removal was in the 
best interest of the individual subject to guardianship or for other good cause. In light of this 
act’s emphasis on substituted judgment as the standard for a guardian’s decisions, subsection (a) 
removes “best interest” as an independent basis for removal. The drafting committee concluded 
that the reference to “best interest” might unnecessarily restrict the court’s ability to apply the 
more flexible “good cause” standard.      
 
Subsection (b)(1) authorizes a petition for removal of the guardian to be filed by the adult subject 
to guardianship, the guardian, or any person interested in the adult’s welfare.  Thus, the fact that 
the adult is subject to guardianship in no way limits the adult’s right to seek removal. 
 
Subsection (b) requires the court to hold a hearing on whether the guardian should be removed 
under three specified circumstances: (1) if the court determines a hearing would be in the best 
interest of the adult subject to guardianship; (2) if the adult, guardian, or another person 
interested in the welfare of the adult petitions for removal and the petition contains allegations 
that—if true—would support a reasonable belief that removal is in order; and (3) if the court 
receives a communication from any such person that supports a reasonable belief that removal  
may be appropriate.  The form that the communication takes is not determinative, and could 
include a grievance filed under Section 127.  The fact that the court has reason to believe that the 
allegations are not true is not a sufficient reason to refuse to hold a hearing.  It is important that 
the court hear the evidence as to whether removal is appropriate, and not reach conclusions 
without a considered process.  To avoid excessive drain on judicial resources, however, the court 
may decline to hold a hearing if a petition based on the same or substantially similar facts was 
filed within the preceding six months.  
 
Subsection (c) requires that notice of a petition to remove the guardian that is filed by the adult, 
guardian, or person interested in the adult’s welfare under subsection (b)(1) must be given to the 
adult, the guardian, and any other person the court determines. Subsection (c) does not expressly 
require that notice be given if a hearing is held pursuant to an informal communication under 
subsection (b)(2) or independent determination by the court under subsection (b)(3), but it would 
appear that the notice given would as a practical matter be the same. For a hearing on the 
guardian’s removal, notice should always be given to the individual under guardianship and to 
the guardian, and the court always has authority to order notice to other persons.   
 
Subsection (d) provides the adult subject to guardianship seeking to have the guardian removed 
with the right to choose an attorney to represent him or her in the matter.  Such representation is 
essential to protecting the adult’s due process rights.  To ensure the availability of such 
representation, the court is required to award reasonable attorney fees to such an attorney in 
accordance with Section 119 of this act.  Subsection (d) includes bracketed language that an 
enacting jurisdiction may adapt to indicate its preferences on when to require a court to appoint 
an attorney for the adult. 
 
If the court removes a guardian, the court must then appoint a successor guardian.  This is 
because removal simply ends the particular appointment, it does not terminate the guardianship 
or modify other terms of the guardianship.  Subsection (e) instructs the court to use the same 
priorities it uses in appointing a guardian in the first place when appointing a successor guardian.   
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Subsection (f) requires timely notice of the appointment of the successor guardian to the adult, 
and other persons entitled to such notice.   
 

 SECTION 319.  TERMINATION OR MODIFICATION OF GUARDIANSHIP 

FOR ADULT. 

 (a) An adult subject to guardianship, the guardian for the adult, or a person interested in 

the welfare of the adult may petition for: 

(1) termination of the guardianship on the ground that a basis for appointment 

under Section 301 does not exist or termination would be in the best interest of the adult or for 

other good cause; or 

(2) modification of the guardianship on the ground that the extent of protection or 

assistance granted is not appropriate or for other good cause. 

(b) The court shall hold a hearing to determine whether termination or modification of a 

guardianship for an adult is appropriate on: 

  (1) petition under subsection (a) which contains allegations that, if true, would 

support a reasonable belief that termination or modification of the guardianship may be 

appropriate, but the court may decline to hold a hearing if a petition based on the same or 

substantially similar facts was filed during the preceding six months;  

  (2) communication from the adult, guardian, or person interested in the welfare of 

the adult which supports a reasonable belief that termination or modification of the guardianship 

may be appropriate, including because the functional needs of the adult or supports or services 

available to the adult have changed;    

  (3) a report from a guardian or conservator which indicates that termination or 

modification may be appropriate because the functional needs of the adult or supports or services 
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available to the adult have changed or a protective arrangement instead of guardianship or other 

less restrictive alternative for meeting the adult’s needs is available; or  

  (4) a determination by the court that a hearing would be in the best interest of the 

adult. 

 (c)  Notice of a petition under subsection (b)(1) must be given to the adult subject to 

guardianship, the guardian, and any other person the court determines. 

(d) On presentation of prima facie evidence for termination of a guardianship for an 

adult, the court shall order termination unless it is proven that a basis for appointment of a 

guardian under Section 301 exists. 

(e) The court shall modify the powers granted to a guardian for an adult if the powers are 

excessive or inadequate due to a change in the abilities or limitations of the adult, the adult’s 

supports, or other circumstances.   

 (f) Unless the court otherwise orders for good cause, before terminating or modifying a 

guardianship for an adult, the court shall follow the same procedures to safeguard the rights of 

the adult which apply to a petition for guardianship.   

 (g) An adult subject to guardianship who seeks to terminate or modify the terms of the 

guardianship has the right to choose an attorney to represent the adult in the matter.  [If the adult 

is not represented by an attorney, the court shall appoint an attorney under the same conditions as 

in Section 305.] The court shall award reasonable attorney’s fees to the attorney for the adult as 

provided in Section 119. 

Legislative Note: A state may make the policy decision to include the bracketed language in 

subsection (g).  This policy decision parallels Alternative A in Section 305. 

 

Comment 

 

Section 319 governs termination and modification of a guardianship.  This topic was addressed 
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in Section 112 of the 1997 act, which also covered changes in the guardian’s appointment, which 
is now addressed in Section 318. 
 
Termination occurs when the guardianship and the authority of the guardian is terminated and all 
powers granted to the guardian are restored to the individual who was formerly subject to 
guardianship.  Termination also occurs upon the individual’s death.  Modification occurs when 
the court changes the powers granted to the guardian under a continuing guardianship.  
Modification can expand or contract the guardian’s powers.   
 
Subsection (a) provides that the adult subject to guardianship, the guardian, or any person 
interested in the adult’s welfare may petition for termination or modification of the guardianship.  
Thus, the fact that the adult is subject to guardianship in no way limits the adult’s right to seek 
court review.   
 
Pursuant to subsection (b), the court must hold a hearing to determine whether termination or 
modification is appropriate under four circumstances: (1) if the court concludes that such a 
hearing would be in the best interest of the adult subject to guardianship; (2) if a report from 
either a guardian or conservator indicated that termination or modification may be appropriate 
because the needs of the adult have changed or a less restrictive alternative may be available; (3)  
if the adult, guardian, or another person interested in the welfare of the adult petitions for 
termination or removal and the petition contains allegations that—if true—would support a 
reasonable belief that termination or modification is in order; and (4) if the court receives a 
communication from the adult, guardian, or person interested in the adult’s welfare that supports 
a reasonable belief that termination or modification  may be appropriate.  The form that the 
communication takes is not determinative, and could include a grievance filed under Section 
127. 
 
The fact that the court has reason to believe that the allegations are not true is not a sufficient 
reason to refuse to hold a hearing.  It is important that the court hear the evidence as to whether 
modification or termination is appropriate, and not reach conclusions without a considered 
process.  To avoid excessive drain on judicial resources, however, the court may decline to hold 
a hearing if a petition based on the same or substantially similar facts was filed within the 
preceding six months.  Permitting a communication that falls short of a petition to trigger 
reconsideration of the guardianship is necessary to make restoration a practical possibility for 
adults subject to guardianship.  See Erica Wood, Pamela Teaster, and Jenica Cassidy, 
Restoration of Rights in Adult Guardianship (American Bar Association Commission on Law 
and Aging with the Virginia Tech Center for Gerontology, 2017) (reporting that “[t]he filing of a 
formal petition requesting restoration is burdensome or impossible for many individuals subject 
to guardianship”). 
 
Subsection (c) requires that notice of a petition to terminate or modify the guardianship that is 
filed by the adult, guardian, or person interested in the adult’s welfare under subsection (b)(1) 
must be given to the adult, the guardian, and any other person the court determines.  Subsection 
(c) does not expressly require that notice be given if a hearing is held pursuant to an informal 
communication under subsection (b)(2) or independent determination by the court under 
subsection (b)(3), but it would appear that the notice given would as a practical matter be the 
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same.  For a hearing on the guardian’s removal, notice should always be given to the individual 
under guardianship and to the guardian, and the court always has authority to order notice to 
other persons.   
 
Subsection (d) requires a court to terminate a guardianship on presentation of prima facie 
evidence that supports termination unless it is proven that it would be proper to impose a 
guardianship if a petition for guardianship were brought at the current time.  That is, if there is no 
basis for imposing a guardianship under Section 301, then the court may not continue the 
guardianship.  
 
Subsection (e) requires the court to modify the guardian’s powers if they are excessive or 
inadequate due to a change in the abilities or limitations of the adult, the adult’s supports, or 
other circumstances.  Thus, even if the adult’s abilities have not improved, the court might be 
required to reduce the powers granted to the guardian if new, less restrictive alternatives become 
available (for example, the individual now has access to greater decision-making support, or 
technological assistance).  Similarly, the court might be required to increase the powers granted 
the guardian if the adult’s abilities have deteriorated creating an unmet need, and no less 
restrictive alternatives are available.   
 
Subsection (f) requires that unless the court otherwise orders for good cause, before terminating 
or modifying a guardianship for an adult under this section, the court must follow the same 
procedures to safeguard the rights of the respondent as apply at a hearing on a petition for an 
original appointment.  These procedures include appointment of a visitor and may also include 
appointment of counsel.  This subsection is intended to ensure that the due process rights of the 
adult subject to guardianship are fully respected, and that the court is using a process that will 
provide the court with the evidence needed to make an appropriate and considered decision. 
 
Finally, subsection (g) recognizes the right of an adult subject to guardianship who seeks to 
terminate or modify that guardianship to be represented by counsel.  Such representation is 
essential to protect the individual’s due process rights.  To ensure the availability of such 
representation, the court is required to award reasonable attorney fees to such an attorney in 
accordance with Section 119 of this act.  As noted in the comments to Section 119, such 
compensation is important to ensure access to counsel for those seeking to restore rights.  See 

Nina A. Kohn & Catheryn Koss, Lawyers for Legal Ghosts: The Ethics and Legality of 

Representing Persons Subject to Guardianship, 91 WASH. L. REV. 581, 603 (2016) (“having the 
right to directly challenge the continued necessity or terms of the guardianship, including who 
serves as guardian, is virtually meaningless without the accompanying right to legal 
representation.”).  Attorneys’ concerns about payment for their services are a significant barrier 
to attorneys accepting representation of individuals subject to guardianship or conservatorship.  
See Jenica Cassidy, Restoration of Rights in the Termination of Adult Guardianship, 23 ELDER L. 
J. 83, 102 (2015).  Subsection (g) includes bracketed language that an enacting jurisdiction may 
adapt to indicate its preferences on when to require a court to appoint an attorney for the adult. 
 
As a general matter, Section 319 is responsive to concerns that adults subject to guardianship 
have historically faced often insurmountable barriers to restoration of rights.  See generally Erica 
Wood, Pamela Teaster, and Jenica Cassidy, Restoration of Rights in Adult Guardianship 
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(American Bar Association Commission on Law and Aging with the Virginia Tech Center for 
Gerontology, 2017).  Section 319, together with other provisions in this act, is designed to reduce 
those barriers so that individuals’ whose needs could be met by less restrictive means do not face 
unnecessary deprivations of liberty. 
On the extent to which a guardian may be compensated for opposing a petition to modify or 
terminate the guardianship or remove the guardian, see Section 120(e). 
 

[ARTICLE] 4 

CONSERVATORSHIP 

 SECTION 401.  BASIS FOR APPOINTMENT OF CONSERVATOR.   

(a) On petition and after notice and hearing, the court may appoint a conservator for the 

property or financial affairs of a minor if the court finds by a preponderance of evidence that 

appointment of a conservator is in the minor’s best interest, and: 

  (1) if the minor has a parent, the court gives weight to any recommendation of the 

parent whether an appointment is in the minor’s best interest; and 

  (2) either: 

   (A) the minor owns funds or other property requiring management or 

protection that otherwise cannot be provided;  

   (B) the minor has or may have financial affairs that may be put at 

unreasonable risk or hindered because of the minor’s age; or  

   (C) appointment is necessary or desirable to obtain or provide funds or 

other property needed for the support, care, education, health, or welfare of the minor. 

 (b) On petition and after notice and hearing, the court may appoint a conservator for the 

property or financial affairs of an adult if the court finds by clear-and-convincing evidence that: 

  (1) the adult is unable to manage property or financial affairs because: 

   (A) of a limitation in the adult’s ability to receive and evaluate information 

or make or communicate decisions, even with the use of appropriate supportive services, 
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technological assistance, or supported decision making; or  

   (B) the adult is missing, detained, or unable to return to the United States; 

  (2) appointment is necessary to: 

   (A) avoid harm to the adult or significant dissipation of the property of the 

adult; or  

   (B) obtain or provide funds or other property needed for the support, care, 

education, health, or welfare of the adult or of an individual entitled to the adult’s support; and 

  (3) the respondent’s identified needs cannot be met by a protective arrangement 

instead of conservatorship or other less restrictive alternative. 

(c) The court shall grant a conservator only those powers necessitated by demonstrated 

limitations and needs of the respondent and issue orders that will encourage development of the 

respondent’s maximum self-determination and independence.  The court may not establish a full 

conservatorship if a limited conservatorship, protective arrangement instead of conservatorship, 

or other less restrictive alternative would meet the needs of the respondent. 

Comment 

Section 401, which replaces a section with the same number in the 1997 act, covers the standard 
for appointment of a conservator for both minors and adults.  The standard for minors, however, 
differs from that for adults.  This reflects a recognition that adults have rights that children do not 
have.  It also reflects a recognition that a conservatorship for a minor is necessarily time-limited, 
whereas a conservatorship for an adult can continue indefinitely.  
 
Under subsection (a)(1) of this section, a conservator may be appointed for a minor only if the 
court finds by a preponderance of evidence that appointment is in the minor’s best interest.  In 
determining whether the appointment is in the minor’s best interest, the court must give weight 
to any relevant recommendation of the parent of the minor.  This requirement is designed both to 
protect the minor and to provide adequate deference to parental rights, in accordance with the 
U.S. Supreme Court’s ruling in Troxel v. Granville, 530 U.S. 57 (2000).   
 
Subsection 401(a) further limits appointment of conservators for minors to situations where there 
is a sufficient need for a conservator.  Subsection (a)(2) creates an exclusive list of circumstances 
for which a sufficient need can be found.   
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Under subsection (b), a conservator may be appointed for an adult only if the court makes three 
findings by clear-and-convincing evidence.  First, the court must find that the adult cannot 
manage property or financial affairs either because (1) of a limitation in the adult’s ability to 
receive or evaluate information or make or communicate decisions even with appropriate 
supportive services, technological assistance, or supported decision making, or (2) the adult is 
missing, detained, or unable to return to the United States.  Thus, if the adult’s needs could be 
met by providing the individual with support for decision making, adaptive devices, caregiving 
services, or a wide variety of other interventions that remove fewer rights than conservatorship, 
the court may not impose a conservatorship.  Second, the court must find that appointment is 
necessary to either (1) avoid harm to the adult or significant dissipation of the adult’s property; 
or (2) to provide support for the adult or for an individual entitled to such support from the adult. 
Third, the court must find that the adult’s needs cannot be met by a less restrictive alternative.  
Notably, the mere fact that the adult is making financial choices that are objectively imprudent, 
or seem wasteful to others, is not a sufficient reason to impose a conservatorship.  
 
As set forth under subsection (c), a conservator may never be granted powers that are not in fact 
required by the individuals’ demonstrated limitations and needs.  Thus, most conservatorships 
should be limited, not full, as almost all respondents possess some ability to act or make 
decisions on their own behalf.  For example, an adult might have the ability to manage small 
amounts of discretionary spending money even if not the ability to manage his or her full 
financial affairs.   
 
Overall, as in the Article 3 provisions on guardianship of adults, the section’s emphasis on less 
restrictive alternatives, a high evidentiary standard, and the use of limited conservatorship is 
consistent with the act’s philosophy that a conservator should be appointed only when necessary, 
only for as long as necessary, and with only those powers as are necessary.  While the standard 
for appointment of a conservator for an adult under this section is similar to the standard for 
appointment of a guardian for an adult under Section 301, the two standards are distinct.  The 
fact that one is satisfied does not indicate that the other is satisfied. 
 

 SECTION 402.  PETITION FOR APPOINTMENT OF CONSERVATOR. 

 (a) The following may petition for the appointment of a conservator: 

  (1) the individual for whom the order is sought; 

  (2) a person interested in the estate, financial affairs, or welfare of the individual, 

including a person that would be adversely affected by lack of effective management of property 

or financial affairs of the individual; or 

  (3) the guardian for the individual. 

 (b) A petition under subsection (a) must state the petitioner’s name, principal residence, 
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current street address, if different, relationship to the respondent, interest in the appointment, the 

name and address of any attorney representing the petitioner, and, to the extent known, the 

following: 

  (1) the respondent’s name, age, principal residence, current street address, if 

different, and, if different, address of the dwelling in which it is proposed the respondent will 

reside if the petition is granted; 

  (2) the name and address of the respondent’s: 

   (A) spouse [or domestic partner] or, if the respondent has none, an adult 

with whom the respondent has shared household responsibilities for more than six months in the 

12-month period before the filing of the petition;  

   (B) adult children or, if none, each parent and adult sibling of the 

respondent, or, if none, at least one adult nearest in kinship to the respondent who can be found 

with reasonable diligence; and 

   (C) adult stepchildren whom the respondent actively parented during the 

stepchildren’s minor years and with whom the respondent had an ongoing relationship during the 

two years immediately before the filing of the petition; 

  (3) the name and current address of each of the following, if applicable: 

   (A) a person responsible for the care or custody of the respondent;  

   (B) any attorney currently representing the respondent; 

   (C) the representative payee appointed by the Social Security 

Administration for the respondent;  

   (D) a guardian or conservator acting for the respondent in this state or 

another jurisdiction; 
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   (E) a trustee or custodian of a trust or custodianship of which the 

respondent is a beneficiary; 

   (F) the fiduciary appointed for the respondent by the Department of 

Veterans Affairs;  

   (G) an agent designated under a [power of attorney for health care] in 

which the respondent is identified as the principal; 

   (H) an agent designated under a power of attorney for finances in which 

the respondent is identified as the principal;  

   (I) a person known to have routinely assisted the respondent with decision 

making in the six-month period immediately before the filing of the petition; 

   (J) any proposed conservator, including a person nominated by the 

respondent, if the respondent is 12 years of age or older; and 

   (K) if the individual for whom a conservator is sought is a minor: 

    (i) an adult not otherwise listed with whom the minor resides; and  

    (ii) each person not otherwise listed that had primary care or 

custody of the minor for at least 60 days during the two years immediately before the filing of 

the petition or for at least 730 days during the five years immediately before the filing of the 

petition;  

  (4) a general statement of the respondent’s property with an estimate of its value, 

including any insurance or pension, and the source and amount of other anticipated income or 

receipts;  

  (5) the reason conservatorship is necessary, including a brief description of: 

   (A) the nature and extent of the respondent’s alleged need; 
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   (B) if the petition alleges the respondent is missing, detained, or unable to 

return to the United States, the relevant circumstances, including the time and nature of the 

disappearance or detention and any search or inquiry concerning the respondent’s whereabouts; 

   (C) any protective arrangement instead of conservatorship or other less 

restrictive alternative for meeting the respondent’s alleged need which has been considered or 

implemented; 

   (D) if no protective arrangement or other less restrictive alternatives have 

been considered or implemented, the reason it has not been considered or implemented; and 

   (E) the reason a protective arrangement or other less restrictive alternative 

is insufficient to meet the respondent’s need; 

   (6) whether the petitioner seeks a limited conservatorship or a full 

conservatorship; 

  (7) if the petitioner seeks a full conservatorship, the reason a limited 

conservatorship or protective arrangement instead of conservatorship is not appropriate;  

  (8) if the petition includes the name of a proposed conservator, the reason the 

proposed conservator should be appointed; 

  (9) if the petition is for a limited conservatorship, a description of the property to 

be placed under the conservator’s control and any requested limitation on the authority of the 

conservator;  

  (10) whether the respondent needs an interpreter, translator, or other form of 

support to communicate effectively with the court or understand court proceedings; and 

  (11) the name and address of an attorney representing the petitioner, if any. 
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Comment 

This section lists the information that must be contained in the petition for appointment of a 
conservator. This section represents a substantial revision of Section 403 of the 1997 act.  The 
title of the section has been changed from “Original Petition for Appointment or Protective 
Order” to “Petition for Appointment of Conservator.”  In the 1997 act, the term “protective 
order” referred to both conservatorships and court orders instead of conservatorship.  This act 
makes two advancements.  First, it reflects the move away from using the term “protective 
order.”  This terminology was found to be confusing by many, in part because the term 
“protective order” is frequently used in the context of domestic violence to refer to restraining 
orders.   Second, it reflects the fact that court orders instead of conservatorship are now 
controlled by provisions in Article 5. 
 
Although subsection (a)(1) of this section allows adults to petition for appointment of a 
conservator for themselves, the court should scrutinize such petitions closely to confirm that they 
are truly voluntary, and that petitioners fully understand the nature and consequences of 
petitioning.  Normally, where an adult seeks to obtain assistance, it is preferable for the adult to 
execute a durable power of attorney, engage in supported decision making, or both. 
 
Subsection (b)(1) requires the petitioner to state the address of the dwelling in which it is 
proposed that the respondent will reside if the appointment is made or the protective arrangement 
instead of conservatorship is ordered.  This provision is designed to alert the respondent, and 
others who receive notice of the petition, of potential consequences of the conservatorship that 
are likely to raise concerns.  Giving the respondent, and those entitled to a copy of the petition 
under Section 403, full information will enable them to make more informed decisions about 
whether to oppose the petition, oppose appointment of the petitioner as conservator, or seek to 
limit the powers granted to the conservator. 
 
Subsections (b)(2)-(3) require that the petition list family members and others who may have 
information useful to the court and to whom notice of the proceeding must be given under 
Section 403. These persons will likely have the greatest interest in protecting the respondent and 
in making certain that the proposed conservatorship is appropriate.   
 
Subsection (b)(2)(A) requires that the petition contain the name and address of the respondent’s 
spouse or domestic partner (if the enacting state uses the term) or, if none, then an adult with 
whom the respondent has shared household responsibilities for more than six months in the 12-
month period immediately before the filing of the petition.   This is a change from Section 403 of 
the 1997 act, which omitted the term “domestic partner,” and required notice to a person with 
whom the respondent has resided for more than six months before the filing of the petition.  By 
requiring shared household responsibilities, and not simply co-residence, the new language better 
captures the underlying intent of the provision: providing notice to individuals with whom the 
respondent has a close personal relationship.   
 
Subsection (b)(2)(B) also requires that the petition contain the names and addresses of the 
respondent’s adult children or, if none, parents and adult brothers and sisters or, if none, an adult 
relative of the nearest degree in which a relation can be found.  If there are no adult children, 
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parents, or adult siblings and there are several adults of equal degree of kinship to the 
respondent, the name and address of one is all that is required, not the names and addresses of 
the members of the entire class. 
 
Subsection (b)(2)(C) requires the petition to list adult stepchildren whom the respondent parented 
during their minority and with whom the respondent had an ongoing relationship in the two-year 
period immediately before the filing of the petition.  This is an expansion from Section 403 of 
the 1997 act, which did not require notice to adult stepchildren, and is designed to better reflect 
the diversity of family structures.   
 
Subsection (b)(3) requires the petition to list a series of other persons who must be provided 
notice, including existing agents and decision-making supporters.  Notice to such individuals, as 
required by Section 403, is especially critical for ascertaining whether a conservatorship is 
necessary.  For example, the court may conclude that there is no need to appoint a conservator if 
a conservator has already been appointed elsewhere, or the respondent has executed a durable 
power of attorney for finances.   
 
In addition, if the respondent is a minor, subsection (b)(3)(K) requires the petitioner to list an 
adult not otherwise listed with whom the minor resides.  If the minor resides with more than one 
other such adult, the petitioner can choose to only list one.  In addition, if the respondent is a 
minor, the petitioner is to list persons not otherwise listed who had primary care or custody for a 
certain period of time.  These time periods roughly equate to the equivalent of at least two 
months in the two years immediately before the filing of the petition, or the equivalent of two 
years out of the five years immediately before the filing of the petition.   
 
While the list of persons who must be included in subsection (b)(3) appears quite lengthy, in 
reality the number of persons listed is likely to be rather small as the roles listed typically 
overlap. 
 
Subsection (b)(4) requires a general statement regarding the respondent’s property, anticipated 
income, and other financial affairs.  This information should be as detailed as possible to enable 
the visitor to better complete the report required by Section 405, and to enable the court to 
determine whether a conservatorship or other protective arrangement is necessary. 
 
Subsection (b)(5) emphasizes that conservatorship is a last resort and that less restrictive 
alternatives are to be preferred.  The petitioner is required to identify all less restrictive 
alternatives for meeting that respondent’s alleged needs that have been considered or 
implemented, to justify any failure to pursue less restrictive alternatives, and to explain why less 
restrictive alternatives would not meet the respondent’s alleged needs.  These requirements serve 
to provide the court with important information relevant to whether conservatorship is 
appropriate.  These also prompt would-be petitioners to explore less restrictive alternatives. 
 
Subsection (b)(6) requires that the petition state whether a limited or full conservatorship is being 
sought. Subsections (b)(7) and (b)(9) emphasize the importance of limited conservatorship, the 
encouragement of which is a major theme of this act.  When requesting a full conservatorship, 
the petition must state why a limited conservatorship or protective arrangement instead of 
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conservatorship would not meet the respondent’s needs.  If a limited conservatorship is 
requested, the petition must set out a description of the property to be placed under the 
conservator’s control and any requested limitation on the authority of the conservator. 
 
Subsection (b)(8) requires the petition to justify the nomination of any proposed appointee.  
Notably, the petition need not include a proposed conservator.  If it does, however, the petitioner 
must explain why the petitioner believes the proposed conservator should be appointed. 
 
Finally, subsection (b)(10), requires the petitioner to set forth respondent’s need, if any, for an 
interpreter, translator, or other form of support to effectively communicate with the court or 
understand court proceedings.  Thus, if the respondent uses another person to help the respondent 
communicate or understand, the petitioner should include this information. 
 
To help petitioners satisfy the requirements of this section, Section 603 contains a sample 
petition form which petitioners may use. 

 

 SECTION 403.  NOTICE AND HEARING FOR APPOINTMENT OF 

CONSERVATOR. 

 (a) On filing of a petition under Section 402 for appointment of a conservator, the court 

shall set a date, time, and place for a hearing on the petition. 

 (b) A copy of a petition under Section 402 and notice of a hearing on the petition must be 

served personally on the respondent.  If the respondent’s whereabouts are unknown or personal 

service cannot be made, service on the respondent must be made by [substituted service] [or] 

[publication].  The notice must inform the respondent of the respondent’s rights at the hearing, 

including the right to an attorney and to attend the hearing.  The notice must include a 

description of the nature, purpose, and consequences of granting the petition.  The court may not 

grant a petition for appointment of a conservator if notice substantially complying with this 

subsection is not served on the respondent. 

 (c) In a proceeding on a petition under Section 402, the notice required under subsection 

(b) must be given to the persons required to be listed in the petition under Section 402(b)(1) 

through (3) and any other person interested in the respondent’s welfare the court determines.  
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Failure to give notice under this subsection does not preclude the court from appointing a 

conservator. 

 (d) After the appointment of a conservator, notice of a hearing on a petition for an order 

under this [article], together with a copy of the petition, must be given to: 

(1) the individual subject to conservatorship, if the individual is 12 years of age or 

older and not missing, detained, or unable to return to the United States; 

(2) the conservator; and  

  (3) any other person the court determines. 

Comment 

This section is similar to Section 404 of the 1997 act except that subsection (d) of this section 
also addresses notice requirements for hearings on petitions filed after the appointment of a 
conservator. 
 
On filing of the petition, subsection (a) requires that the court set a date, time, and place for the 
hearing.  Subsection (b) requires that the respondent be personally served with the petition and 
notice of hearing unless the respondent is missing or personal service cannot be made, in which 
event the state’s method for substituted service must be used.  A failure to serve the respondent is 
jurisdictional, as is notice that does not substantially comply with the requirements of subsection 
(b).  Notice of hearing must be given to the persons who are listed in the petition, but as provided 
in subsection (c) failing to give notice to those listed (other than the respondent) is not 
jurisdictional. The purpose of providing notice to the others listed in the petition is because they 
may have information that is useful to the court. They are not indispensable parties for the 
resolution of the case. If notice to them were made jurisdictional, the proceeding would have to 
be dismissed or continued if one of them could not be immediately located. This would delay 
and otherwise complicate the proceeding. 
 
The notice of hearing not only informs the respondent and others of the date of the hearing and 
the contents of the petition, but it must also include a statement of rights. Subsection (b) requires 
the notice to inform the respondent of the respondent’s rights at the hearing, including the right 
to be represented by an attorney and the right to attend the hearing. The notice must also include 
a description of the nature and purpose of the hearing, and the consequences of granting the 
petition. 
 
Subsection (d) addresses the notice requirements for hearings on petitions for orders subsequent 
to the appointment of a conservator.  The individual subject to conservatorship (unless missing, 
detained, unable to return to the United States, or under the age of 12), the conservator, and 
anyone else the court directs, must be given copies of any notice of hearing and a copy of any 
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petition.  This provision helps ensure that the individual is kept informed of developments. In its 
original conservatorship order, the court should direct that notice of future hearings be given to 
any other party who, in the court’s view, will help to monitor the conservator and protect the 
interest of the person subject to conservatorship.   
 
Notice under this section is also governed by the general notice requirements for hearings under 
Section 113, which requires that notice be given at least 14 days prior to the hearing. 
 

 SECTION 404.  ORDER TO PRESERVE OR APPLY PROPERTY WHILE 

PROCEEDING PENDING.  While a petition under Section 402 is pending, after preliminary 

hearing and without notice to others, the court may issue an order to preserve and apply property 

of the respondent as required for the support of the respondent or an individual who is in fact 

dependent on the respondent.  The court may appoint a [master] to assist in implementing the 

order. 

Legislative Note:  The term “master” is bracketed in recognition that states have different terms 

for this role. 

 

Comment 

 

This section parallels language that was in Section 406(g) of the 1997 act.  It allows the court to 
enter an order to protect the property of the respondent while the petition for conservatorship is 
pending.  It also allows the court to enter an order to provide for the support of the respondent, or 
someone who is in fact dependent on the respondent, while the petition is pending.  The 
descriptor “in fact dependent” refers to an individual who is in fact receiving support from the 
respondent.  Whether the individual is a “dependent” for income tax purposes is not 
determinative. 
 
 SECTION 405.  APPOINTMENT AND ROLE OF [VISITOR]. 

 (a) If the respondent in a proceeding to appoint a conservator is a minor, the court may 

appoint a [visitor] to investigate a matter related to the petition or inform the minor or a parent of 

the minor about the petition or a related matter. 

 (b) If the respondent in a proceeding to appoint a conservator is an adult, the court shall 

appoint a [visitor] [unless the adult is represented by an attorney appointed by the court].  The 

duties and reporting requirements of the [visitor] are limited to the relief requested in the 
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petition.  The [visitor] must be an individual with training or experience in the type of abilities, 

limitations, and needs alleged in the petition. 

(c) A [visitor] appointed under subsection (b) for an adult shall interview the respondent 

in person and in a manner the respondent is best able to understand: 

  (1) explain to the respondent the substance of the petition, the nature, purpose, 

and effect of the proceeding, the respondent’s rights at the hearing on the petition, and the 

general powers and duties of a conservator; 

  (2) determine the respondent’s views about the appointment sought by the 

petitioner, including views about a proposed conservator, the conservator’s proposed powers and 

duties, and the scope and duration of the proposed conservatorship; 

  (3) inform the respondent of the respondent’s right to employ and consult with an 

attorney at the respondent’s expense and the right to request a court-appointed attorney; and 

  (4) inform the respondent that all costs and expenses of the proceeding, including 

respondent’s attorney’s fees, may be paid from the respondent’s assets. 

 (d) A [visitor] appointed under subsection (b) for an adult shall: 

  (1) interview the petitioner and proposed conservator, if any;  

  (2) review financial records of the respondent, if relevant to the [visitor’s] 

recommendation under subsection (e)(2);  

  (3) investigate whether the respondent’s needs could be met by a protective 

arrangement instead of conservatorship or other less restrictive alternative and, if so, identify the 

arrangement or other less restrictive alternative; and 

  (4) investigate the allegations in the petition and any other matter relating to the 

petition the court directs.  
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 (e) A [visitor] appointed under subsection (b) for an adult promptly shall file a report in a 

record with the court, which must include: 

  (1) a recommendation whether an attorney should be appointed to represent the 

respondent; 

  (2) a recommendation: 

   (A) regarding the appropriateness of conservatorship, or whether a 

protective arrangement instead of conservatorship or other less restrictive alternative for meeting 

the respondent’s needs is available; 

   (B) if a conservatorship is recommended, whether it should be full or 

limited; and  

   (C) if a limited conservatorship is recommended, the powers to be granted 

to the conservator, and the property that should be placed under the conservator’s control; 

  (3) a statement of the qualifications of the proposed conservator and whether the 

respondent approves or disapproves of the proposed conservator; 

  (4) a recommendation whether a professional evaluation under Section 407 is 

necessary;  

  (5) a statement whether the respondent is able to attend a hearing at the location 

court proceedings typically are held; 

  (6) a statement whether the respondent is able to participate in a hearing and 

which identifies any technology or other form of support that would enhance the respondent’s 

ability to participate; and  

  (7) any other matter the court directs. 

Legislative Note: The term “visitor” is bracketed because some states use a different term for 

the person appointed by the court to investigate and report on certain facts.   
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Comment 

  

Subsections (a) and (b) govern when a court may and must appoint a visitor.  A court may 
appoint a visitor upon receipt of a petition for conservatorship of a minor under Section 402.  A 
court must appoint a visitor upon receipt of a petition for conservatorship of an adult under 
Section 402 unless: (1) the enacting state has included the bracketed language that no such 
appointment is required if the adult is represented by an attorney appointed by the court; and (2) 
the court has in fact appointed an attorney to represent the adult.  Notably, if the adult is 
represented by an attorney appointed by the court, the court may still appoint a visitor if it so 
chooses.  “Visitor” is bracketed in recognition that states use, and may wish to substitute, 
different words to refer to this position.   
 
Subsection (b) differs from Section 406(a) of the 1997 act in that it includes bracketed language 
to give states the option of not appointing a visitor where the court has appointed counsel for the 
adult.  The decision to limit the exception to situations where the adult is represented by court-
appointed counsel, as opposed to all situations where the adult is represented by counsel, reflects 
concerns that the attorney purporting to represent a respondent in such proceedings may have a 
conflict of interest or be influenced by others.   
 
Visitors may be selected from a variety of professions, including physicians, psychologists, 
social workers, or nurses, among others.  Regardless of the visitor’s profession, subsection (b) 
requires the visitor to have training and experience in the type of abilities, limitations, and needs 
alleged in the petition.  This training and experience should be sufficient so that the visitor may 
serve as the “eyes and ears” of the court.  Thus, for example, a visitor appointed for a respondent 
alleged to have Alzheimer’s disease must have training or experience in assessing the needs of 
those with Alzheimer’s disease.  As the appropriate disposition of the petition may well depend 
on what services are available to the respondent, the visitor should also be knowledgeable about 
less restrictive alternatives, including supportive services in the respondent’s community.  As the 
visitor’s role is to provide objective information to the court, it is essential that the visitor not 
have a conflict of interest.  For example, the visitor should not be an employee of an institution 
where the respondent resides.  Similarly, the petitioner should not nominate a visitor, and any 
such nomination should be disregarded by the court. 
 
Under subsection (c), the visitor is tasked with interviewing the respondent in person and 
explaining to the respondent the nature and potential consequences of the petition and the 
respondent’s rights.  The visitor must determine the respondent’s views about the appointment or 
order sought.  This includes the respondent’s views about any proposed conservator, as such 
views will help the court to determine who—if anyone—to appoint as conservator consistent 
with Section 410(a)(2) and (b).  The visitor should communicate in plain language and in a 
language in which the respondent is proficient, accompanied by a qualified and disinterested 
interpreter if an interpreter is needed to communicate successfully with the respondent.  While 
the visitor is not required to speak the respondent’s primary language, it is best practice to use 
visitors who do.  Where this is not practicable, then both good practice and due process dictate 
the use of interpreters so the respondent can understand and communicate.  If assistive devices 
are needed for the visitor to explain to the respondent in a manner the respondent can understand, 
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or for the respondent to communicate with the visitor, then the visitor should use those assistive 
devices.   
 
Under subsection (d), the visitor is also tasked with interviewing the petitioner and the proposed 
conservator, reviewing the financial records of the respondent if relevant to the visitor’s 
recommendation, investigating whether the respondent’s needs could be met by a less restrictive 
alternative, and investigating the allegations in the petition and any other matter relating to the 
petition the court directs.  Unlike a visitor appointed for a respondent in a guardianship 
proceeding under Article 3, the visitor is not necessarily required to obtain information from a 
physician or other persons who have treated, advised, or assessed the respondent’s physical and 
mental condition.  However, the visitor may need to do so in order to sufficiently investigate the 
allegations contained in the petition and less restrictive alternatives.   
 
As set forth in subsection (e), the visitor is responsible for reporting to the court on a variety of 
matters about which the court will need information to act on the petition.  The visitor’s report 
must be in a record and include a list of recommendations or statements.  Specifically, the 
visitor’s report must contain information and recommendations to the court regarding the 
appropriateness of the conservatorship, whether lesser restrictive alternatives might meet the 
respondent’s needs, recommendations about further evaluations, powers to be given the 
conservator, if a limited conservatorship is requested, the property to be placed under the 
conservator’s control, and the appointment of counsel.  The visitor’s report also might 
appropriately include a recommendation concerning bond under Section 416 and whether an 
alternate asset-protection arrangement should be considered.  States enacting this act should 
consider developing a visitor’s checklist for the items enumerated in subsection (e). 
 
If the petition is withdrawn prior to the appointment of a visitor, no appointment of a visitor is 
necessary.   
 
While appointment of a visitor is not without financial cost, appointment of visitors may reduce 
the states’ overall costs by avoiding unnecessary conservatorships.  Courts faced with limited 
resources may also wish to consider using volunteer visitor programs.  See American Bar 
Association Commission on Law and Aging, Volunteer Guardianship Monitoring and 

Assistance: Serving the Court and the Community (2011).  
 
 SECTION 406.  APPOINTMENT AND ROLE OF ATTORNEY. 

Alternative A 

 (a) The court shall appoint an attorney to represent the respondent in a proceeding to 

appoint a conservator if: 

  (1) the respondent requests an appointment; 

  (2) the [visitor] recommends an appointment; or 
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  (3) the court determines the respondent needs representation. 

Alternative B 

 (a) Unless the respondent in a proceeding for appointment of a conservator is represented 

by an attorney, the court shall appoint an attorney to represent the respondent, regardless of the 

respondent’s ability to pay. 

End of Alternatives 

(b) An attorney representing the respondent in a proceeding for appointment of a 

conservator shall: 

 (1) make reasonable efforts to ascertain the respondent’s wishes; 

 (2) advocate for the respondent’s wishes to the extent reasonably ascertainable; 

and    

 (3) if the respondent’s wishes are not reasonably ascertainable, advocate for the 

result that is the least-restrictive in type, duration, and scope, consistent with the respondent’s 

interests.  

 [(c) The court shall appoint an attorney to represent a parent of a minor who is the subject 

of a proceeding under Section 402 if: 

  (1) the parent objects to appointment of a conservator; 

  (2) the court determines that counsel is needed to ensure that consent to 

appointment of a conservator is informed; or 

  (3) the court otherwise determines the parent needs representation.] 

Legislative Note: A state that enacts Alternative B should not enact Section 405(e)(1).  

 

Subsection (c) is in brackets because states have differing policies regarding the rights of 

parents in these cases.    
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Comment 

 

Similar to Section 406(b) of the 1997 act, alternative provisions on the appointment of an 
attorney are offered in subsection (a).  Alternative A relies on the use of a “visitor,” who can be 
chosen or selected to provide the court with advice on a variety of matters other than legal issues.  
Appointment of an attorney, nevertheless, is required under Alternative A when the court 
determines that the respondent needs representation, or counsel is requested by the respondent or 
recommended by the visitor.  Alternative A is in accord with the National Probate Court 
Standards.   National Probate Court Standards, Standard 3.3.5 “Appointment of Counsel” (2013) 
provides:  
 

(a) Counsel should be appointed by the probate court to represent the respondent when: 
(1) requested by an unrepresented respondent; 
(2) recommended by a court visitor; 
(3) the court, in the exercise of its discretion, determines that the respondent is in 
need of representation; or 
(4) otherwise required by law. 

(b) The role of counsel should be that of an advocate for the respondent. 
 
It is expected that courts in states enacting Alternative A of subsection (b), will appoint counsel 
in virtually all cases in which the respondent would otherwise be unrepresented.  In such 
jurisdictions, courts should err on the side of protecting the respondent’s rights by finding, absent 
a compelling reason otherwise, that the respondent needs representation. It should be the rare 
case in which the court does not find that an unrepresented respondent is in need of 
representation. Visitors in such jurisdictions should also be sensitive to the fact that the 
respondent may lack the ability to knowingly waive appointment of counsel. 
 
In light of these concerns and in the interest of providing full due process to respondents, states 
may wish instead to adopt Alternative B, which provides for mandatory appointment of counsel. 
Mandatory appointment has been strongly urged by the American Bar Association (A.B.A.) 
Commission on Law and Aging and helps ensure the respondent’s rights are fully represented 
and protected in the proceeding.    
 
Subsection (b), which is new to the act, specifies the role of the attorney for the respondent, 
regardless of whether the state has chosen alternative A or B.  It specifies that the attorney must 
make reasonable efforts to ascertain what the respondent wishes and must advocate for those 
wishes.  This has the effect of directing the attorney to maintain a normal attorney-client 
relationship with the respondent.  A.B.A. Model Rule of Professional Conduct 1.14, which is 
also applicable here, directs the attorney to maintain, as far as reasonably possible, a normal 
attorney-client relationship with a client of diminished capacity, and provides guidance on what 
may be done if maintaining a normal attorney-client relationship becomes difficult.  Subsection 
(b) is in accord with National Probate Court Standards, Standard 3.3.5 “Appointment of 
Counsel” (2013), which provides that “[t]he role of counsel should be that of an advocate for the 
respondent.”   
 
Subsection (c), which is in brackets, gives states the option of creating a limited right to 
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appointed counsel for parents whose minor children are the subject of a proceeding under 
Section 402.  Subsection (c), if enacted, would require the court to appoint an attorney to 
represent such a parent if the parent objected to appointment of a conservator, the parent 
appeared to be consenting to appointment of a conservator but the court determined that counsel 
was needed to make sure that consent was informed, or the court otherwise determined that the 
parent needed counsel.  Subsection (c) is designed not only to protect the interests of parents, but 
also to potentially empower parents to better protect the rights of their minor children.  In 
determining whether to enact subsection (c), states should consider the substantial benefit of 
representation in protecting parents’ fundamental rights and the important interest in parenting 
their own children. 
 

 SECTION 407.  PROFESSIONAL EVALUATION.   

 (a) At or before a hearing on a petition for conservatorship for an adult, the court shall 

order a professional evaluation of the respondent:  

  (1) if the respondent requests the evaluation; or 

  (2) in other cases, unless the court finds it has sufficient information to determine 

the respondent’s needs and abilities without the evaluation. 

 (b) If the court orders an evaluation under subsection (a), the respondent must be 

examined by a licensed physician, psychologist, social worker, or other individual appointed by 

the court who is qualified to evaluate the respondent’s alleged cognitive and functional abilities 

and limitations and will not be advantaged or disadvantaged by a decision to grant the petition or 

otherwise have a conflict of interest.  The individual conducting the evaluation promptly shall 

file a report in a record with the court.  Unless otherwise directed by the court, the report must 

contain: 

  (1) a description of the nature, type, and extent of the respondent’s cognitive and 

functional abilities and limitations with regard to the management of the respondent’s property 

and financial affairs; 

 (2) an evaluation of the respondent’s mental and physical condition and, if 

appropriate, educational potential, adaptive behavior, and social skills; 
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 (3) a prognosis for improvement with regard to the ability to manage the 

respondent’s property and financial affairs; and 

 (4) the date of the examination on which the report is based. 

 (c) A respondent may decline to participate in an evaluation ordered under subsection (a). 

Comment 

Section 407 requires a court to order a professional evaluation of the respondent in a 
conservatorship proceeding in two circumstances, which parallel the circumstances under which 
a professional evaluation of an adult respondent in a guardianship proceeding is required under 
Section 306.  Section 407 of this act is a departure from Section 406(f) of the 1997 act, which 
left the decision of whether and when to order a professional evaluation of a respondent in a 
conservatorship proceeding to the discretion of the court.  This departure reflects a recognition of 
the profound implications of imposition of a conservatorship on the rights and well-being of the 
individual subject to conservatorship, and the importance of limiting appointments to situations 
where there is a need which cannot be satisfied by a less restrictive alternative.   
 
First, under subsection (a)(1), the court must order a professional evaluation when such an 
evaluation is demanded by the respondent.  When represented by counsel, the respondent may 
demand the evaluation through counsel.  If the respondent is truly incapacitated and not 
represented by counsel, it is unlikely that the respondent will demand an evaluation.  However, 
the court still can order a professional evaluation either on the visitor’s recommendation or on its 
own motion.   
 
Second, under subsection (a)(2), the court must order a professional evaluation of the respondent 
unless the court explicitly finds it has sufficient information to determine both the respondent’s 
needs and abilities without that evaluation.  Consistent with this requirement, a court should 
order a professional evaluation any time that the nature and scope of the respondent’s abilities, 
limitations, and needs are not absolutely clear based on its own assessment and on the visitor’s 
report.  By providing the court with an expert evaluation of the respondent’s abilities and 
limitations, the professional evaluation not only helps the court determine whether a 
guardianship is necessary, but also helps the court determine how to craft an appropriate limited 
guardianship.   
 
If an evaluation is ordered, subsection (b) requires it to be performed by a professional who is 
qualified to evaluate the respondent’s alleged cognitive and functional abilities and limitations.  
Subsection (b) lists examples of types of individuals who might reasonably conduct a 
professional evaluation.  The list parallels that in Section 306.   
 
Subsection (b) requires the professional to evaluate the individual’s abilities and limitations 
regarding the management of the respondent’s property and financial affairs. This is important 
because an individual’s functional needs will likely reflect the interaction between abilities and 
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limitations.  As part of the evaluation described in subsection (b), the professional evaluator 
should generally include a summary of the consultation with the respondent’s treating physician.   
 
Subsection (c) recognizes the right of the respondent to decline to participate in the evaluation.  
A respondent might so decline because of concern about undue invasion of privacy.  However, if 
the respondent refuses participation, the court will have less information on which to base its 
conclusion.  For those respondents who wish to avoid imposition of a conservatorship, this may 
be particularly problematic as the bulk of the court’s information may thus end up being supplied 
by the petitioner. 
 

 SECTION 408.  ATTENDENCE AND RIGHTS AT HEARING.  

 (a) Except as otherwise provided in subsection (b), a hearing under Section 403 may not 

proceed unless the respondent attends the hearing.  If it is not reasonably feasible for the 

respondent to attend a hearing at the location court proceedings typically are held, the court shall 

make reasonable efforts to hold the hearing at an alternative location convenient to the 

respondent or allow the respondent to attend the hearing using real-time audio-visual technology.   

 (b) A hearing under Section 403 may proceed without the respondent in attendance if the 

court finds by clear-and-convincing evidence that: 

 (1) the respondent consistently and repeatedly has refused to attend the hearing 

after having been fully informed of the right to attend and the potential consequences of failing 

to do so;  

 (2) there is no practicable way for the respondent to attend and participate in the 

hearing even with appropriate supportive services or technological assistance; or  

 (3) the respondent is a minor who has received proper notice and attendance 

would be harmful to the minor.   

(c) The respondent may be assisted in a hearing under Section 403 by a person or persons 

of the respondent’s choosing, assistive technology, or an interpreter or translator, or a 

combination of these supports.  If assistance would facilitate the respondent’s participation in the 
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hearing, but is not otherwise available to the respondent, the court shall make reasonable efforts 

to provide it. 

 (d) The respondent has a right to choose an attorney to represent the respondent at a 

hearing under Section 403. 

(e) At a hearing under Section 403, the respondent may: 

 (1) present evidence and subpoena witnesses and documents;  

 (2) examine witnesses, including any court-appointed evaluator and the [visitor]; 

and  

 (3) otherwise participate in the hearing.   

(f) Unless excused by the court for good cause, a proposed conservator shall attend a 

hearing under Section 403. 

(g) A hearing under Section 403 must be closed on request of the respondent and a 

showing of good cause. 

 (h) Any person may request to participate in a hearing under Section 403.  The court may 

grant the request, with or without a hearing, on determining that the best interest of the 

respondent will be served.  The court may impose appropriate conditions on the person’s 

participation. 

Comment 

Section 408 of the 1997 act required that both the respondent and proposed conservator attend 
the hearing unless attendance for either was excused for good cause. This section continues the 
good cause standard for excusing attendance by the proposed conservator.  But due to the 
importance of attendance by the respondent and a concern that a good cause standard was open 
to abuse, the revised section spells out in greater detail the circumstances when attendance by the 
respondent will be excused. 
 
Subsection (a) provides that, except under the unusual circumstances set forth in subsection (b), 
no hearing on a petition for conservatorship may proceed without the presence of the respondent.  
The fact that the respondent may not be able to attend the hearing at the location where the court 
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normally conducts hearings does not justify holding the hearing without the respondent.  Rather, 
the court must try to hold the hearing at a location that the respondent can attend or by using 
real-time, audio-visual technology.  As a general matter, it is preferable to do the former, as in-
person interactions will allow the court to observe the respondent’s context, which can help the 
court to understand factors that may be influencing the respondent’s behavior and 
communications.  However, real-time, audio-visual technology can provide a reasonable 
alternative in appropriate situations if the technology allows both the court and respondent to 
communicate with one another to the best of their abilities. 
 
The exceptions in subsection (b) to the requirement that the respondent must attend the hearing 
are deliberately very narrow.  For the hearing to proceed without the respondent in attendance, 
the court must find at least one of three things by clear-and-convincing evidence.   
 
The first exception is that the respondent consistently and repeatedly refused to attend the 
hearing despite being fully informed of the right to attend and potential consequences of not 
doing so.  Thus, for example, a respondent who cannot physically access the courthouse where 
the hearing is scheduled must understand that she has a right to have the hearing held at an 
alternative location or by using real-time, audio-visual technology.  The respondent should also 
understand that a conservator could be appointed for her in her absence, and that this 
appointment could strip her of the right to make important, financial decisions for herself.   
 
The second exception is that there is no practicable way for the respondent to attend and 
participate in the hearing even with appropriate supportive services and technological assistance.    
Both parts of this requirement—that the respondent cannot practically attend and that the 
respondent cannot participate even with support—must be fully satisfied for this exception to 
apply.  The exception should be used very sparingly as best practice is to hold the hearing in the 
presence of the respondent regardless of the respondent’s abilities.  Without the respondent’s 
presence the court is relying on third-party information to determine that it is in fact not feasible 
for the respondent to attend and that the respondent is not being prevented from attending for 
some other reason.  Especially where this information is presented by the petitioner, or does not 
include a professional evaluation, courts should be extremely hesitant to rely on it to excuse the 
respondent’s presence. 
 
The third exception is that the respondent is a minor who has received proper notice and 
attendance by the minor would be harmful to the minor.  This third exception is the only part of 
Section 408 which does not mirror Section 307, which governs the attendance and rights at 
hearings for guardianships for adults. A similar exception does not exist in Section 307 because 
that section does not apply to minors. 
 
The respondent has the right to take an active role in the hearing, as detailed in subsection (e). 
Subsection (c) recognizes that to exercise this right, the respondent may need assistance.  It 
therefore provides that the respondent has a right to assistance at the hearing and places an 
affirmative duty on the court to take reasonable measures to facilitate the respondent receiving 
that assistance.   
 
As indicated in subsection (d), the respondent has a right to choose an attorney to represent the 
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respondent at the hearing.  The respondent is free to choose an attorney other than the one who 
would otherwise be appointed by the court.  This provision does not govern payment of the 
attorney.  That issue is addressed in Section 119. 
 
Subsection (f)  requires the proposed conservator to attend the hearing. The court may excuse the 
proposed conservator’s attendance but this should be rare.  This provision is consistent with a 
recommendation from National Probate Court Standards, Standard 3.3.8(G), “Hearing” (2013).  
The proposed conservator’s presence at the hearing gives the court the opportunity to determine 
the person’s appropriateness for appointment and to make any other inquiry of the person the 
court deems appropriate as well as to emphasize to the person the gravity of the conservator’s 
responsibilities. 
 
Under subsection (g), the respondent can request that the hearing be closed, but the court may 
grant the request only upon a showing of good cause.   
 
Under subsection (h), others may make a request to participate, which can be granted by the 
court without a hearing, if the court finds that the respondent’s best interest is served by the 
participation.  The court’s order granting the request to participate may include appropriate 
conditions or limitations. 
 

SECTION 409.  CONFIDENTIALITY OF RECORDS.   

(a) The existence of a proceeding for or the existence of conservatorship is a matter of 

public record unless the court seals the record after: 

 (1) the respondent, the individual subject to conservatorship, or the parent of a 

minor subject to conservatorship requests the record be sealed; and 

 (2) either: 

  (A) the petition for conservatorship is dismissed; or 

  (B) the conservatorship is terminated. 

 (b) An individual subject to a proceeding for a conservatorship, whether or not a 

conservator is appointed, an attorney designated by the individual, and a person entitled to notice 

under Section 411(e) or a subsequent order may access court records of the proceeding and 

resulting conservatorship, including the conservator’s plan under Section 419 and the 

conservator’s report under Section 423.  A person not otherwise entitled to access to court 
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records under this section for good cause may petition the court for access to court records of the 

conservatorship, including the conservator’s plan and report.  The court shall grant access if 

access is in the best interest of the respondent or individual subject to conservatorship or furthers 

the public interest and does not endanger the welfare or financial interests of the respondent or 

individual. 

[(c) A report under Section 405 of a [visitor] or professional evaluation under Section 407 

is confidential and must be sealed on filing, but is available to: 

  (1) the court; 

  (2) the individual who is the subject of the report or evaluation, without limitation 

as to use; 

  (3) the petitioner, [visitor], and petitioner’s and respondent’s attorneys, for 

purposes of the proceeding;  

  (4) unless the court directs otherwise, an agent appointed under a power of 

attorney for finances in which the respondent is identified as the principal; and 

  (5) any other person if it is in the public interest or for a purpose the court orders 

for good cause.] 

Legislative Note: Subsection (c) is bracketed in recognition that states have different policies 

and procedures regarding the sealing of court records. 

 

Comment 

 

Conservatorship involves highly personal and other data.  It is important that the respondent’s 
privacy be protected before and after the appointment. Furthermore, data found in 
conservatorship records, such as Social Security numbers and information concerning financial 
accounts, can be used to facilitate fraud.  Concern about access by the general public has 
increased as electronic filing of court records has made these records more accessible.  
 
On the other hand, public access is important.  One criticism of conservatorship in some states is 
that too much happens behind closed doors.  The public, and “watch-dog” groups in particular, 
want to know how the conservatorship system is functioning. In addition, this act encourages 
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family and others interested in the welfare of the respondent to participate in the proceeding, 
both before and after the appointment.  Sections 402 and 403 working together require that 
notice of the proceeding be given to family and others whose participation might enhance the 
proceeding.  Section 411(e) encourages the court to establish a list of family and other persons to 
receive notice of various actions following the appointment.  In order for these persons to 
effectively monitor the conservatorship, they need access to records.  However, with the move to 
electronic filing and increasing concerns about protecting sensitive information, more courts are 
limiting access to conservatorship records to the immediate parties and their counsel. 
 
This section attempts to balance these conflicting policy concerns.  Subsection (a) provides that 
the existence of the conservatorship case itself is a matter of public record.  But even then, 
similar to the expungement of criminal records, the court has the authority to seal even the 
existence of the conservatorship if the subject of the proceeding so requests and either the 
petition for conservatorship was dismissed or, if a conservator was appointed, the 
conservatorship is terminated.  
 
Subsection (b) addresses access to the underlying records of the conservatorship.  In addition to 
the adult and the adult’s attorney, access is granted to persons entitled to notice under Section 
411(e), including the guardian’s plan under Section 419 and report under Section 423.  Other 
persons must petition for access.  The court shall grant the petitioner access if access is in the 
best interest of the adult or is in furtherance of the public interest and does not endanger the 
welfare or financial interests of the adult. 
  
The documents most likely to contain highly sensitive information is the visitor report under 
Section 405 and professional evaluation under Section 407.  Consequently, access to these 
documents is more restricted than other documents filed, which are covered by subsection (b). 
Pursuant to subsection (c), access to the visitor or evaluation report is available only to the court, 
the individual who is the subject of the proceeding and that individual’s attorney, the petitioner 
and petitioner’s attorney, and the visitor.  Access is also available to agents under powers of 
attorney for health care or finances unless the court orders otherwise, and to other persons if the 
court determines it is in the public interest or for other good cause.  A partial or complete 
redaction of sensitive personal or financial information may be a practical solution for courts in 
balancing the need for disclosure to the public and the interests of family and friends, with the 
need to protect the individual’s privacy and avoid misuse of sensitive data. 
 
Subsection (c) is similar to Section 407 of the 1997 act, but because states vary considerably on 
their policies with regard to confidentiality in guardianship cases, subsection (c) has been placed 
in brackets, signaling that states are free to modify the language to match their local practice.  
 

 SECTION 410.  WHO MAY BE CONSERVATOR; ORDER OF PRIORITY. 

 (a) Except as otherwise provided in subsection (c), the court in appointing a conservator 

shall consider persons qualified to be a conservator in the following order of priority: 

  (1) a conservator, other than a temporary or emergency conservator, currently 
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acting for the respondent in another jurisdiction; 

  (2) a person nominated as conservator by the respondent, including the 

respondent’s most recent nomination made in a power of attorney for finances; 

  (3) an agent appointed by the respondent to manage the respondent’s property 

under a power of attorney for finances;  

  (4) a spouse [or domestic partner] of the respondent; and   

  (5) a family member or other individual who has shown special care and concern 

for the respondent.   

 (b) If two or more persons have equal priority under subsection (a), the court shall select 

as conservator the person the court considers best qualified.  In determining the best qualified 

person, the court shall consider the person’s relationship with the respondent, the person’s skills, 

the expressed wishes of the respondent, the extent to which the person and the respondent have 

similar values and preferences, and the likelihood the person will be able to perform the duties of 

a conservator successfully. 

(c) The court, acting in the best interest of the respondent, may decline to appoint as 

conservator a person having priority under subsection (a) and appoint a person having a lower 

priority or no priority. 

(d) A person that provides paid services to the respondent, or an individual who is 

employed by a person that provides paid services to the respondent or is the spouse, [domestic 

partner,] parent, or child of an individual who provides or is employed to provide paid services to 

the respondent, may not be appointed as conservator unless: 

(1) the individual is related to the respondent by blood, marriage, or adoption; or  

(2) the court finds by clear-and-convincing evidence that the person is the best 
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qualified person available for appointment and the appointment is in the best interest of the 

respondent. 

 (e) An owner, operator, or employee of [a long-term-care institution] at which the 

respondent is receiving care may not be appointed as conservator unless the owner, operator, or 

employee is related to the respondent by blood, marriage, or adoption. 

Legislative Note: Each state enacting the act needs to insert in subsection (e) the particular term 

or terms used in the state or statutory references for facilities considered long-term care 

institutions. 

 

Comment 

 

This section specifies who has priority for appointment as conservator (subsection (a)), specifies 
how to resolve a dispute if two or more persons have an equal priority (subsection (b)), 
empowers the court to select someone with lower priority in appropriate circumstances 
(subsection (c)), and specifies certain caregivers and others who are automatically disqualified 
from being appointed as conservator (subsections (d)-(e)). 
 
Subsection (a) of this section gives top priority for appointment as conservator to a conservator 
who has already been appointed for the respondent by another court.  Existing conservators are 
granted first priority for two reasons.  First, some cases will involve transfers of a 
conservatorship from another state.  To assure a smooth transition, the currently appointed 
conservator, whether appointed in this state or another, should have priority for appointment at 
the new location.  Second, other cases will involve situations where a conservatorship 
appointment is sought despite the appointment in another place.  Granting the existing 
conservator priority will deter such forum shopping.  If the existing conservator is inappropriate 
for some reason, subsection (c) permits the court to pass over the existing conservator and 
appoint another with or without priority.  This approach is consistent with Uniform Adult 
Guardianship and Protective Proceeding Jurisdiction Act’s respect for out-of-state appointments  
 
While an existing conservator is generally granted first priority for appointment, a temporary 
substitute conservator and an emergency conservator are excluded from priority because of the 
short-term nature of their involvement and because their appointment may have been made with 
a less thorough and inclusive process than that required for a conservator appointed for an 
indefinite period.  
 
Subsection (a)(2) grants second priority to a person nominated as conservator by the respondent.  
The nomination may include anyone nominated orally at the hearing or communicated to the 
visitor, if the respondent is able to express a preference.  The nomination may also be made in a 
separate document.  While it is generally good practice for an individual to nominate as the 
conservator the agent named in a power of attorney for finances, subsection (a)(3) grants such an 
agent third priority for appointment even in the absence of a specific nomination.  The agent is 
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granted priority on the theory that the agent is the person the respondent would most likely prefer 
to act with respect to the respondent’s finances. The nomination of the agent will also make it 
more difficult for someone to use a conservatorship to thwart the authority of the agent.  To 
assure the agent will be in a position to assert this priority, Section 402 and Section 403 work 
together to require the agent to receive notice of the proceeding.   
 
Subsection (a)(4) grants fourth priority to the respondent’s spouse or domestic partner but the 
section does not otherwise grant a priority to specific relatives. Rather, subsection (a)(5) gives a 
final level of priority to any family member or other person who has shown special care and 
concern for the respondent.  This section represents a significant change from Section 413 of the 
1997 act, which also created a priority for an adult child followed by a parent.  The decision to 
collapse the strict kinship hierarchy into a single category other than for the spouse or domestic 
partner reflects a recognition that the court should favor those who have shown care for and 
about the respondent, an understanding that the act should be sensitive to respondents’ diverse 
family structures and systems, and a concern that a strict hierarchy based on kinship may result 
in appointments that are not in the best interest of respondents. 
 
Subsection (b) provides the court with a framework for selecting among persons with equal 
priority.  This framework is especially important given the collapse of the detailed family 
hierarchy into a single category in subsection (a)(4) for the spouse or domestic partner with all 
other family members and others who have shown special care and concern for the respondent 
having equal priority under subsection (a)(5).  Under subsection (b), a court shall choose the best 
qualified person when selecting among those with equal priority.  In determining who is best 
qualified, the court should consider the potential conservator’s relationship with the respondent, 
the potential conservator’s skills, the expressed wishes of the respondent, the extent to which the 
potential conservator and the respondent have similar values and preferences, and the likelihood 
that the potential conservator will be able to successfully perform the duties of a conservator.  
Thus, whether a person is best qualified depends, in large part, on the quality of their relationship 
with the respondent.  Since surrogate decision makers typically make the decisions for others 
that they would want made for themselves, requiring the court to consider the extent to which the 
potential conservator and the respondent share values and preferences increases the likelihood 
that the selected conservator will make the decision the individual subject to conservatorship 
would have made if able.  See Nina A. Kohn, Matched Values & Preferences: A New Approach 

to Selecting Legal Surrogates, 22 SAN DIEGO L. REV. 399 (2015).   
 
Consistent with respecting the wishes of the individual and appointing a person who understands 
the respondent’s values and preferences, courts should resist the temptation to appoint a 
professional conservator simply because it is difficult to choose among family members and 
friends.  While a professional conservator avoids the need to select between family members 
who are feuding or who are otherwise in disagreement, appointment of a professional is likely 
not to be consistent with the respondent’s wishes.  The extensive literature on surrogate decision-
making shows that people typically prefer to have decisions made by close family members.  See 
Nina A. Kohn, Matched Values & Preferences: A New Approach to Selecting Legal Surrogates, 
22 SAN DIEGO L. REV. 399 (2015).  In addition, appointment of a professional conservator comes 
at significant financial cost to the respondent.   
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Subsection (d) limits appointment as conservator of persons who provide paid services to 
respondents, as well as the affiliates of those who provide paid services. Subsection (e) more 
specifically prohibits an owner, operator, or employee of a long-term care institution at which the 
respondent is receiving care from being appointed as conservator unless related to the respondent 
by blood, marriage, or adoption. Strict application of these subsections is crucial to avoid a 
conflict of interest and to protect the individual subject to conservatorship.    
 

 SECTION 411.  ORDER OF APPOINTMENT OF CONSERVATOR. 

 (a) A court order appointing a conservator for a minor must include findings to support 

appointment of a conservator and, if a full conservatorship is granted, the reason a limited 

conservatorship would not meet the identified needs of the minor.  

 (b) A court order appointing a conservator for an adult must: 

  (1) include a specific finding that clear-and-convincing evidence has established 

that the identified needs of the respondent cannot be met by a protective arrangement instead of 

conservatorship or other less restrictive alternative, including use of appropriate supportive 

services, technological assistance, or supported decision making; and 

  (2) include a specific finding that clear-and-convincing evidence established the 

respondent was given proper notice of the hearing on the petition.  

(c) A court order establishing a full conservatorship for an adult must state the basis for 

granting a full conservatorship and include specific findings to support the conclusion that a 

limited conservatorship would not meet the functional needs of the adult.  

 (d) A court order establishing a limited conservatorship must state the specific property 

placed under the control of the conservator and the powers granted to the conservator. 

 (e) The court, as part of an order establishing a conservatorship, shall identify any person 

that subsequently is entitled to: 

  (1) notice of the rights of the individual subject to conservatorship under Section 

412(b);  
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  (2) notice of a sale of or surrender of a lease to the primary dwelling of the 

individual; 

  (3) notice that the conservator has delegated a power that requires court approval 

under Section 414 or substantially all powers of the conservator; 

  (4) notice that the conservator will be unavailable to perform the conservator’s 

duties for more than one month;   

  (5) a copy of the conservator’s plan under Section 419 and the conservator’s 

report under Section 423;  

  (6) access to court records relating to the conservatorship;  

  (7) notice of a transaction involving a substantial conflict between the 

conservator’s fiduciary duties and personal interests;   

  (8) notice of the death or significant change in the condition of the individual;   

  (9) notice that the court has limited or modified the powers of the conservator; 

and 

  (10) notice of the removal of the conservator.   

(f) If an individual subject to conservatorship is an adult, the spouse[, domestic partner,] 

and adult children of the adult subject to conservatorship are entitled under subsection (e) to 

notice unless the court determines notice would be contrary to the preferences or prior directions 

of the adult subject to conservatorship or not in the best interest of the adult.  

(g) If an individual subject to conservatorship is a minor, each parent and adult sibling of 

the minor is entitled under subsection (e) to notice unless the court determines notice would not 

be in the best interest of the minor. 
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Comment 

This section explains what must be included in a court’s order appointing a conservator, and the 
consequences of certain omissions in that order.  It contains provisions that are critical both to 
ensuring that conservatorship orders are properly limited and that parties are aware of the 
consequences of an appointment.  In addition, it contains provisions that facilitate 
conservatorship monitoring. The section is an update and considerable expansion of Section 409 
of the 1997 act. 
 
Subsection (a) requires any court appointing a conservator for a minor to include findings that 
support that appointment.  If the court is establishing a full conservatorship, the order must also 
explain why a limited conservatorship would not meet the minor’s identified needs. 
 
Subsection (b) requires any court appointing a conservator for an adult to specifically state its 
finding that there is clear-and-convincing evidence that the respondent’s identified needs cannot 
be met by a protective arrangement or other less restrictive alternative.  The court must also 
include a specific finding that there was clear-and-convincing evidence that the respondent was 
given proper notice.   
 
Subsection (c) requires a court that is creating a full conservatorship for an adult to state the 
reason for doing so, as well as to provide specific findings that support its conclusion that a 
limited conservatorship would be inappropriate.  This provision is designed to ensure that courts 
engage in thorough fact-finding and consider less restrictive alternatives and approaches to tailor 
orders before appointing a full conservator.  It also recognizes that it has often been—as a 
practical matter—easier for courts to appoint a full conservator than a limited one because the 
former has often allowed the court to avoid the need to make a lengthy finding as to specific 
rights retained, and to secure additional assessments if needed.  Requiring additional fact finding 
for imposition of full conservatorships helps counter such perverse incentives. 
 
Subsection (d) requires a court order establishing a limited conservatorship for an adult to clearly 
state the specific property being placed under the conservator’s control and the powers that are 
being granted to the conservator.  This statement will then define the scope of the 
conservatorship. It is important for third parties relying on the order to easily ascertain the 
conservator’s powers. In addition to a clear statement in the order, Section 108(c) requires that 
the letters of office state any limitations on the conservator’s powers or on the property subject to 
conservatorship. 
 
Subsection (e) requires the court appointing a conservator for an adult to identify any person 
entitled to notice of the rights of the adult, a copy of the conservator’s plan, access to records 
related to the conservatorship, notice of changes in the appointment, notice of a sale of the 
adult’s primary dwelling or the surrender of the lease to that dwelling, and notice of certain other 
important events that may occur in the life of the adult or in the course of the conservatorship.  
The events include a change in the adult’s condition, the conservator delegating certain important 
powers, and the conservator’s unavailability to perform key duties.   
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Subsection (f) requires that the spouse, domestic partner, and adult children of an adult subject to 
conservatorship be included in the list of persons so entitled to notice under subsection (e) unless 
the court makes an explicit finding that this would be inconsistent with the preferences or prior 
directions of the adult, or otherwise not in the adult’s best interest.  Thus, the default is that the 
spouse, domestic partner, and adult children are entitled to this notice.  It should only be the rare 
case in which the court does not grant the right to such notice to all persons in these categories.  
Moreover, where a court is concerned about a particular family member receiving particular 
information, the court should simply limit the right to that information—and not the right to all 
information identified in subsection (e).  
 
Subsection (g) sets forth who is to be included in the list of persons entitled to notice under 
subsection (e) if the individual subject to conservatorship is a minor.  Under subsection (g), each 
parent and adult sibling of a minor subject to conservatorship is entitled to notice under 
subsection (e) unless the court makes an explicit finding that this would not be in the minor’s 
best interest.  Thus, the default is that the parents and adult siblings are entitled to this notice.  It 
should only be the rare case in which the court does not grant the right to such notice to all 
persons in these categories.  Moreover, where a court is concerned about a particular parent or 
adult sibling receiving particular information, the court should simply limit the right to that 
information—and not the right to all information identified in subsection (e).  
 
Subsection (e) represents an important innovation in this act.  It leverages the interest of private 
individuals to monitor conservatorships at minimal cost to the public by requiring courts to—
absent good cause—order that conservator give to the adult’s family or friends notice of certain 
suspect actions.  These individuals on notice can then act as an extra set of eyes and ears for the 
court to prevent or remedy abuse. 
 
 SECTION 412.  NOTICE OF ORDER OF APPOINTMENT; RIGHTS. 

 (a) A conservator appointed under Section 411 shall give to the individual subject to 

conservatorship and to all other persons given notice under Section 403 a copy of the order of 

appointment, together with notice of the right to request termination or modification.  The order 

and notice must be given not later than 14 days after the appointment. 

(b) Not later than 30 days after appointment of a conservator under Section 411, the court 

shall give to the individual subject to conservatorship, the conservator, and any other person 

entitled to notice under Section 411(e) a statement of the rights of the individual subject to 

conservatorship and procedures to seek relief if the individual is denied those rights.  The 

statement must be in plain language, in at least 16-point font, and to the extent feasible, in a 
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language in which the individual subject to conservatorship is proficient.   The statement must 

notify the individual subject to conservatorship of the right to: 

 (1) seek termination or modification of the conservatorship, or removal of the 

conservator, and choose an attorney to represent the individual in these matters;  

 (2) participate in decision making to the extent reasonably feasible; 

 (3) receive a copy of the conservator’s plan under Section 419, the conservator’s 

inventory under Section 420, and the conservator’s report under Section 423; and  

 (4) object to the conservator’s inventory, plan, or report. 

(c) If a conservator is appointed for the reasons stated in Section 401(b)(1)(B) and the 

individual subject to conservatorship is missing, notice under this section to the individual is not 

required. 

Comment 

This section, which is new to the act, is designed to ensure that the conservator, the individual 
subject to conservatorship, and family members and friends identified by the court, understand 
the appointment and the most important rights of the individual subject to conservatorship.  The 
provisions help conservators to better understand their roles, thus reducing the risk of 
conservators acting inappropriately.  They also increase transparency, help set reasonable 
expectations, and facilitate monitoring of the conservatorship by the individual, to the extent he 
or she is able, and by family and friends.   
 
Subsection (a) requires a conservator to give to the individual subject to conservatorship and all 
persons entitled to notice of the original petition, a copy of the order of appointment as well as 
notice of the right to request termination or modification of the conservatorship.  This notice 
must be given within 14 days after the appointment. 
 
Subsection (b) requires the court not later than 30 days after the appointment to give notice of 
key rights to the individual subject to conservatorship, to the conservator, and to other persons 
whom the court stated in its order of appointment were entitled to notice under Section 411(e).  
Providing notice of key rights is new to the act. It was added so that individuals subject to 
guardianship and their families are in a better position to act on their rights. Among the key 
rights are the right to seek termination or modification of the conservatorship (Section 431); the 
right to petition for the conservator’s removal (Section 430); the right to participate in decision 
making to the extent reasonably feasible (Section 418); and the right to receive and object to a 
conservator’s plan (Section 419), inventory (Section 420), and report (Section 423).  
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Subsection (c) excuses notice to the individual subject to conservatorship in cases in which the 
individual is missing and a conservator was appointed because the adult was missing, detained, 
or unable to return to the United States.   
 

 SECTION 413.  EMERGENCY CONSERVATOR. 

 (a) On its own or on petition by a person interested in an individual’s welfare after a 

petition has been filed under Section 402, the court may appoint an emergency conservator for 

the individual if the court finds:  

  (1) appointment of an emergency conservator is likely to prevent substantial and 

irreparable harm to the individual’s property or financial interests;  

  (2) no other person appears to have authority and willingness to act in the 

circumstances; and 

  (3) there is reason to believe that a basis for appointment of a conservator under 

Section 401 exists. 

 (b) The duration of authority of an emergency conservator may not exceed [60] days and 

the emergency conservator may exercise only the powers specified in the order of appointment.  

The emergency conservator’s authority may be extended once for not more than [60] days if the 

court finds that the conditions for appointment of an emergency conservator under subsection (a) 

continue. 

 (c) Immediately on filing of a petition for an emergency conservator, the court shall 

appoint an attorney to represent the respondent in the proceeding.  Except as otherwise provided 

in subsection (d), reasonable notice of the date, time, and place of a hearing on the petition must 

be given to the respondent, the respondent’s attorney, and any other person the court determines. 

 (d) The court may appoint an emergency conservator without notice to the respondent 

and any attorney for the respondent only if the court finds from an affidavit or testimony that the 
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respondent’s property or financial interests will be substantially and irreparably harmed before a 

hearing with notice on the appointment can be held.  If the court appoints an emergency 

conservator without giving notice under subsection (c), the court must give notice of the 

appointment not later than 48 hours after the appointment to: 

  (1) the respondent; 

  (2) the respondent’s attorney; and 

  (3) any other person the court determines.   

 (e) Not later than [five] days after the appointment, the court shall hold a hearing on the 

appropriateness of the appointment.  

 (f) Appointment of an emergency conservator under this section is not a determination 

that a basis exists for appointment of a conservator under Section 401. 

 (g) The court may remove an emergency conservator appointed under this section at any 

time.  The emergency conservator shall make any report the court requires.   

Comment 

This section provides for the short-term appointment of an emergency conservator.  The purpose 
of the section is to provide an expeditious means for the court to immediately protect an 
individual in urgent need of such protection.  This section is new to this act.  The 1997 act made 
no provision for the appointment of an emergency conservator.   
 
Appointment of an emergency conservator is in order only when three conditions are met.  First, 
there needs to be no one else willing or with authority to act to meet the individual’s need.  
Second, the court must find that appointment of an emergency conservator is likely to prevent 
substantial and irreparable harm to the individual’s property or financial interests.  Thus, 
appointment of an emergency conservator is not proper where there is not an urgent need for 
such an appointment.  Third, the court must have reason to believe that there is a basis to appoint 
a conservator under Section 401.  Thus, the circumstances under which an emergency 
conservator can be appointed for a minor differ from those in which one can be appointed for an 
adult because Section 401 contains separate standards for appointment of a conservator for a 
minor and for an adult.  In the case of an adult, an emergency conservator cannot be appointed 
where all indications are that the adult has the ability to receive and evaluate information and 
make and communicate decisions.  In such circumstances, the court would not have reason to 
believe that the basis for appointment of a conservator for the adult under Section 401 exists.   
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Appointment of an emergency conservator represents a significant deprivation of liberty.  As 
such, subsection (c) requires appointment of counsel for the respondent.  Counsel for the 
respondent, consistent with the provisions of Section 406, should advocate for the respondent’s 
wishes to the extent reasonably ascertainable.  If counsel cannot reasonably ascertain those 
wishes, then counsel should advocate for a result that is least restrictive in type, duration, and 
scope, consistent with the respondent’s interests.  In some cases, this might mean advocating for 
a protective arrangement instead of conservatorship under Article 5. 
 
Emergency conservators may only be empowered to act for a limited time. Subsection (b) 
specifies a maximum duration of 60 days although this time limit is placed in brackets to signal 
that enacting jurisdictions are free to adjust the period. This 60-day limit is designed to protect 
the due process rights of the respondent, as this section allows appointment of an emergency 
conservator without the full process otherwise required.   
 
Subsection (d) authorizes the appointment of an emergency conservator without notice to the 
respondent only under compelling circumstances. Appointment of an emergency conservator 
without notice to the respondent should be a very rare occurrence.  An emergency conservator 
may only be appointed without prior notice when there is testimony that the respondent’s 
property or financial interests would be substantially and irreparably harmed before the hearing 
on the appointment with notice could be held.  In such case, notice must be given within 48 
hours.  A hearing must then be held within five days after the appointment, or such number of 
days selected by the enacting state that the enacting state selects.  States enacting this act should 
look at their requirements for an ex parte hearing and determine whether to adopt the time limit 
contained in this subsection or whether to impose different time limits.  Five days appears to be 
the most common time period for a return hearing following an ex parte appointment.  If the 
enacting state uses a different time period for a hearing following an ex parte appointment of a 
conservator, the time period used should be relatively short. 
 
Unless stated to the contrary in this section, other sections of this act applicable to conservators 
generally apply to an emergency conservator appointed under this section, including the 
provisions relating to the duties of conservators. 
 

 SECTION 414.  POWERS OF CONSERVATOR REQUIRING COURT 

APPROVAL. 

 (a) Except as otherwise ordered by the court, a conservator must give notice to persons 

entitled to notice under Section 403(d) and receive specific authorization by the court before the 

conservator may exercise with respect to the conservatorship the power to: 

  (1) make a gift, except a gift of de minimis value; 

  (2) sell, encumber an interest in, or surrender a lease to the primary dwelling of 



165 
 

the individual subject to conservatorship; 

  (3) convey, release, or disclaim a contingent or expectant interest in property, 

including marital property and any right of survivorship incident to joint tenancy or tenancy by 

the entireties; 

(4) exercise or release a power of appointment; 

  (5) create a revocable or irrevocable trust of property of the conservatorship 

estate, whether or not the trust extends beyond the duration of the conservatorship, or revoke or 

amend a trust revocable by the individual subject to conservatorship; 

  (6) exercise a right to elect an option or change a beneficiary under an insurance 

policy or annuity or surrender the policy or annuity for its cash value; 

  (7) exercise a right to an elective share in the estate of a deceased spouse [or 

domestic partner] of the individual subject to conservatorship or renounce or disclaim a property 

interest; [and] 

  (8) grant a creditor priority for payment over creditors of the same or higher class 

if the creditor is providing property or services used to meet the basic living and care needs of 

the individual subject to conservatorship and preferential treatment otherwise would be 

impermissible under Section 428(e)[; and 

  (9) make, modify, amend, or revoke the will of the individual subject to 

conservatorship in compliance with [the state’s statute for executing a will]].  

 (b) In approving a conservator’s exercise of a power listed in subsection (a), the court 

shall consider primarily the decision the individual subject to conservatorship would make if 

able, to the extent the decision can be ascertained.   

 (c) To determine under subsection (b) the decision the individual subject to 
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conservatorship would make if able, the court shall consider the individual’s prior or current 

directions, preferences, opinions, values, and actions, to the extent actually known or reasonably 

ascertainable by the conservator.  The court also shall consider: 

  (1) the financial needs of the individual subject to conservatorship and individuals 

who are in fact dependent on the individual subject to conservatorship for support, and the 

interests of creditors of the individual; 

  (2) possible reduction of income, estate, inheritance, or other tax liabilities; 

  (3) eligibility for governmental assistance; 

  (4) the previous pattern of giving or level of support provided by the individual;  

  (5) any existing estate plan or lack of estate plan of the individual;  

  (6) the life expectancy of the individual and the probability the conservatorship 

will terminate before the individual’s death; and 

  (7) any other relevant factor. 

 (d) A conservator may not revoke or amend a power of attorney for finances executed by 

the individual subject to conservatorship.  If a power of attorney for finances is in effect, a 

decision of the agent takes precedence over that of the conservator, unless the court orders 

otherwise. 

Legislative Note:  Language in subsection (a)(9) is bracketed to allow an enacting state to 

reference its statute on will execution. 

 

Comment 

 

This section, which is similar to Section 411 of the 1997 act lists actions for which a conservator 
must obtain prior court approval. The actions listed in the comparable provision of the 1997 act 
all related to the individual’s estate plan.  
 
This section adds two non-estate planning actions requiring court approval that were not part of 
the 1997 act. First, subsection (a)(2) requires court approval to “sell, encumber an interest in, or 
surrender a lease to the primary dwelling of the individual subject to conservatorship.” This 
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provision is a corollary to Section 314(e)(6), which prohibits a guardian from surrendering a 
lease to or selling the individual’s primary residence unless the proposed action was included in 
the guardian’s plan; the court authorized the action by specific order; or at least 14 days advance 
notice was given to the persons listed under Section 310(e) and no objection has been filed. 
 
Second, subsection (a)(8) permits a court to grant a creditor who has provided basic living 
expenses a higher priority for payment from an insolvent estate than would otherwise apply.  
Under Section 428(d), such a creditor would ordinarily have a fifth priority claim. Before paying 
such a higher priority claim, however, the conservator should be cautioned that the higher 
priority provided does not alter creditor priority stated in federal bankruptcy law or the Internal 
Revenue Code. 
 
The estate planning powers listed in subsection (a) are all carried over from Section 411 of the 
1997 act. However, under subsection (a)(1) of this section, court approval is not required for a 
gift of de minimis value, only for larger gifts. The act does not try to draw the line on what is and 
what is not a “de minimis” gift. Under Sections 411(a) and 427(b) of the 1997 act the line had 
been drawn at 20% of the estate income.  
 
Subsection (a)(9), which provides that a conservator with court approval may make, modify, 
amend, or revoke the individual’s will, is copied from Section 411(a)(7) and (b) of the 1997 act, 
which had in turn been taken from the California and South Dakota statutes. See Cal. Prob. Code 
Sections 2580, 6100.5(c), 6110(b); S.D. Codified Laws Ann. Section 29A-2-420(8). A place is 
provided in subsection (a)(9) for the enacting jurisdiction to insert the citation for its statute on 
the execution requirements for ordinary attested wills. Subsection (a)(9) follows the approach 
taken by the South Dakota statute, which is to contain the needed will execution authority within 
the conservatorship statutes. The other approach, followed by California, is to amend the statute 
on execution of wills to specifically allow execution by a conservator. 
 
Pursuant to subsection (b), decisions by the conservator under this section must be based 
primarily on the decision that the individual subject to conservatorship would have made if able. 
Subsection (c) lists other factors the court is to consider with primacy given to the individual’s 
personal values and expressed desires, past and present.  In this regard, the act confirms what is 
likely already the law with respect to many of the transactions listed in this section.  Even in the 
absence of a statute, the conservator should consider the individual’s probable wishes when 
making decisions, particularly with respect to gifts and other estate planning related transactions. 
For the history of the judicially-created doctrine of substituted judgment and a sampling of 
representative cases, see Restatement (Third) of the Law of Trusts, § 11, Reporter’s note to cmt. 
f (2003).  The authority of a court to authorize a conservator to engage in estate planning related 
transactions with approval of the court is also expressly confirmed by statute in numerous states. 
 
While not so limited, the authority confirmed by this section will often be used to minimize tax 
liabilities.  For example, by making annual exclusion gifts, the federal estate tax liability at the 
protected person’s death may be substantially reduced.  Also quite valuable is the ability to seek 
court approval to amend the protected person’s estate planning documents.  For example, failures 
to meet the technical requirements for the federal estate tax marital or charitable deduction 
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sometimes may be corrected through a judicially-approved amendment of the relevant will or 
trust document. 
 
This section can also be used for a non-tax transaction to qualify for governmental benefits, or 
the court may authorize the conservator to continue the individual’s prior pattern of giving to 
charities and others.  For smaller donors, such gifts would typically fit within the exception for 
“de minimis” gifts in subsection (a)(1) which do not require court approval.  
 
Under subsection (d), a conservator may not revoke or amend the individual’s power of attorney 
for finances.  Furthermore, if a durable power of attorney is in effect, the decision of the agent 
takes precedence over that of the conservator, absent a court order to the contrary.  However, the 
court always has authority to revoke the power of attorney in an appropriate case.  The purpose 
of this provision is to make certain that the court is aware of the power of attorney and only the 
court has determined that it is appropriate to revoke or amend the power.  To make certain that 
the court is aware of the power of attorney, Section 402(b)(3)(H) requires that the petition for the 
appointment of a conservatorship list the name and address of any agent, if known.  Also, 
Section 403(c) includes the agent among the persons who must be given notice of the petition.  
 
The persons who must be given notice of hearing on a petition under this section are as 
determined under Section 403(d), which prescribes the notice requirements for petitions for 
orders subsequent to the appointment of a conservator.  Notice of the hearing, together with a 
copy of the petition, must be given to the individual subject to conservatorship, if the individual 
has attained 12 years of age and is not missing, detained, or unable to return to the United States.  
Notice must also be given to the conservator and to any other person the court determines.  
 

 SECTION 415.  PETITION FOR ORDER AFTER APPOINTMENT.  An individual 

subject to conservatorship or a person interested in the welfare of the individual may petition for 

an order: 

 (1) requiring the conservator to furnish a bond or collateral or additional bond or 

collateral or allowing a reduction in a bond or collateral previously furnished; 

 (2) requiring an accounting for the administration of the conservatorship estate; 

 (3) directing distribution; 

 (4) removing the conservator and appointing a temporary or successor conservator; 

 (5) modifying the type of appointment or powers granted to the conservator, if the extent 

of protection or management previously granted is excessive or insufficient to meet the 

individual’s needs, including because the individual’s abilities or supports have changed;  
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 (6) rejecting or modifying the conservator’s plan under Section 419, the conservator’s 

inventory under Section 420, or the conservator’s report under Section 423; or 

 (7) granting other appropriate relief. 

Comment 

Once a conservator has been appointed, the court supervising the conservatorship will ordinarily 
act only following the request of some moving party. This section, which is similar to Section 
414 of the 1997 act, lists six of the more common types of petitions, and then adds a paragraph 
(7), which allows for petitions for “other appropriate relief”.  The six common petitions are 
requests relating to bond, a demand for an accounting, a request for distribution, a petition to 
remove the conservator, a request to modify the type of appointment and give the conservator 
less or more powers, and a request for an order rejecting or modifying the conservator’s plan, 
inventory, or report.  
 
It is essential that the individual subject to conservatorship have the right to petition for 
appropriate relief, and this section so provides. It is also important that other persons with an 
interest in the individual’s welfare have access to the courts, which this provision also provides.  
 
While a limited conservatorship should be ordered at the time of the original appointment 
whenever feasible, limited appointments may also be made at a later date.  Perhaps the 
possibility of a limited conservatorship was not adequately considered, or perhaps the 
individual’s situation has improved to the point that a limited conservatorship is now realistic.  
Also, when a limited conservatorship is ordered in the first instance, it is sometimes necessary to 
grant the conservator additional powers or control over additional property.  Paragraph (5) 
therefore authorizes petitions to increase or decrease the powers granted to the conservator or 
property subject to the conservatorship.  Section 401(b) requires that a need for increased powers 
in an adult proceeding be proven by clear-and-convincing evidence. 
 
 SECTION 416.  BOND; ALTERNATIVE ASSET-PROTECTION 

ARRANGEMENT.   

 (a) Except as otherwise provided in subsection (c), the court shall require a conservator to 

furnish a bond with a surety the court specifies, or require an alternative asset-protection 

arrangement, conditioned on faithful discharge of all duties of the conservator.  The court may 

waive the requirement only if the court finds that a bond or other asset-protection arrangement is 

not necessary to protect the interests of the individual subject to conservatorship.  Except as 

otherwise provided in subsection (c), the court may not waive the requirement if the conservator 
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is in the business of serving as a conservator and is being paid for the conservator’s service.  

(b) Unless the court directs otherwise, the bond required under this section must be in the 

amount of the aggregate capital value of the conservatorship estate, plus one year’s estimated 

income, less the value of property deposited under an arrangement requiring a court order for its 

removal and real property the conservator lacks power to sell or convey without specific court 

authorization.  The court, in place of surety on a bond, may accept collateral for the performance 

of the bond, including a pledge of securities or a mortgage of real property. 

(c) [A regulated financial-service institution qualified to do trust business] in this state is 

not required to give a bond under this section. 

Legislative Note: Each state enacting the act can insert in subsection (c) the particular term or 

terms used in the state or statutory reference for such an institution or, alternatively, use the 

language provided. 

 

Comment 

 

Bond for a conservator is nearly always required under this act.  The bond may be waived only if 
(1) the conservator is a financial institution with trust powers, (2) the court finds that a bond is 
not necessary to protect the interests of the individual, or (3) the court orders an alternate asset 
arrangement.  This approach is a significant shift from Section 415 of the 1997 act under which 
bond was discretionary with the court.  This change parallels a similar significant shift in the 
National Probate Court Standards.  In Standard 3.3.14 of the 1993 edition, bond was 
discretionary with the court.  By contrast, Standard 3.3.15 of the 2013 edition requires that a 
conservator post bond except in unusual circumstances.  
 
One possible way to avoid bond is for the court to order the placement of the conservatorship 
estate into an asset protection arrangement.  Subsection (b) provides examples, but not a 
complete list, of asset protection arrangements.  Mentioned are the deposit of the estate assets in 
a financial institution requiring a court order for their removal and prohibiting the sale of the 
individual’s real property without order of court.  Such asset protection arrangements may be 
reasonable alternatives to bond where the expense associated with the bond is not justified in 
light of the circumstances of the case.  This may include a situation where the conservator is an 
individual who is unable to economically obtain bond due to the individual’s credit rating or 
other factors but who the court nevertheless believes is best suited to serve as conservator. 
 
Subsection (b) specifies that bond, where required, must be in the amount of the capital value of 
the conservatorship estate plus one year’s income, although the court can adjust the amount. 
“One year’s income” refers to the anticipated income of the conservatorship estate.  Ideally, the 
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bond should be in an amount adequate to guard against financial exploitation of the assets of the 
individual subject to conservatorship by the conservator, even in cases where a relative or friend 
is appointed as conservator.  National Probate Court Standard 3.3.15 (2013) contains a useful list 
of factors that the court may wish to consult when setting bond.  Factors mentioned are (1) the 
value of the estate and annual gross income and other receipts; (2) the extent to which the estate 
has been deposited under an asset protection arrangement, including requiring a court order for 
the sale of real estate and placement of estate funds in a restricted account with proof that the 
bank will enforce the restrictions; (3) the frequency of the conservator’s required reporting; (4) 
the extent to which the income and receipts are payable directly to a facility responsible for the 
individual’s care; (5) whether the conservator was appointed pursuant to a nomination that 
requested that bond be waived; (6) any information received through a background check; and 
(7) the financial responsibility of the proposed conservator. 
 
Bond may be ordered either at the time of the original appointment or at any later time.  The 
court may also increase or decrease bond at any time. 
 

 SECTION 417.  TERMS AND REQUIREMENTS OF BOND. 

 (a) The following rules apply to the bond required under Section 416: 

  (1) Except as otherwise provided by the bond, the surety and the conservator are 

jointly and severally liable. 

  (2) By executing a bond provided by a conservator, the surety submits to the 

personal jurisdiction of the court that issued letters of office to the conservator in a proceeding 

relating to the duties of the conservator in which the surety is named as a party.  Notice of the 

proceeding must be given to the surety at the address shown in the records of the court in which 

the bond is filed and any other address of the surety then known to the person required to provide 

the notice. 

  (3) On petition of a successor conservator or person affected by a breach of the 

obligation of the bond, a proceeding may be brought against the surety for breach of the 

obligation of the bond. 

  (4) A proceeding against the bond may be brought until liability under the bond is 

exhausted. 
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 (b) A proceeding may not be brought under this section against a surety of a bond on a 

matter as to which a proceeding against the conservator is barred.  

 (c) If a bond under Section 416 is not renewed by the conservator, the surety or sureties 

immediately shall give notice to the court and the individual subject to conservatorship. 

Comment 

This section specifies various technical requirements that apply when bond is required. 
The cost of the bond is payable from the conservatorship estate.  Subsection (c), which is new to 
the act, was copied from S.D. Codified Laws Ann. § 29A-5-111 (2017). 
 
 SECTION 418.  DUTIES OF CONSERVATOR. 

 (a) A conservator is a fiduciary and has duties of prudence and loyalty to the individual 

subject to conservatorship.   

(b) A conservator shall promote the self-determination of the individual subject to 

conservatorship and, to the extent feasible, encourage the individual to participate in decisions, 

act on the individual’s own behalf, and develop or regain the capacity to manage the individual’s 

personal affairs.   

(c) In making a decision for an individual subject to conservatorship, the conservator 

shall make the decision the conservator reasonably believes the individual would make if able, 

unless doing so would fail to preserve the resources needed to maintain the individual’s well-

being and lifestyle or otherwise unreasonably harm or endanger the welfare or personal or 

financial interests of the individual. To determine the decision the individual would make if able, 

the conservator shall consider the individual’s prior or current directions, preferences, opinions, 

values, and actions, to the extent actually known or reasonably ascertainable by the conservator.   

(d) If a conservator cannot make a decision under subsection (c) because the conservator 

does not know and cannot reasonably determine the decision the individual subject to 
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conservatorship probably would make if able, or the conservator reasonably believes the decision 

the individual would make would fail to preserve resources needed to maintain the individual’s 

well-being and lifestyle or otherwise unreasonably harm or endanger the welfare or personal or 

financial interests of the individual, the conservator shall act in accordance with the best interest 

of the individual.  In determining the best interest of the individual, the conservator shall 

consider: 

  (1) information received from professionals and persons that demonstrate 

sufficient interest in the welfare of the individual;   

  (2) other information the conservator believes the individual would have 

considered if the individual were able to act; and  

  (3) other factors a reasonable person in the circumstances of the individual would 

consider, including consequences for others.  

 (e) Except when inconsistent with the conservator’s duties under subsections (a) through 

(d), a conservator shall invest and manage the conservatorship estate as a prudent investor would, 

by considering: 

  (1) the circumstances of the individual subject to conservatorship and the 

conservatorship estate; 

  (2) general economic conditions; 

  (3) the possible effect of inflation or deflation; 

  (4) the expected tax consequences of an investment decision or strategy; 

  (5) the role of each investment or course of action in relation to the 

conservatorship estate as a whole; 

  (6) the expected total return from income and appreciation of capital; 
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  (7) the need for liquidity, regularity of income, and preservation or appreciation of 

capital; and 

  (8) the special relationship or value, if any, of specific property to the individual 

subject to conservatorship. 

 (f) The propriety of a conservator’s investment and management of the conservatorship 

estate is determined in light of the facts and circumstances existing when the conservator decides 

or acts and not by hindsight. 

 (g) A conservator shall make a reasonable effort to verify facts relevant to the investment 

and management of the conservatorship estate. 

 (h) A conservator that has special skills or expertise, or is named conservator in reliance 

on the conservator’s representation of special skills or expertise, has a duty to use the special 

skills or expertise in carrying out the conservator’s duties. 

 (i) In investing, selecting specific property for distribution, and invoking a power of 

revocation or withdrawal for the use or benefit of the individual subject to conservatorship, a 

conservator shall consider any estate plan of the individual known or reasonably ascertainable to 

the conservator and may examine the will or other donative, nominative, or appointive 

instrument of the individual. 

(j) A conservator shall maintain insurance on the insurable real and personal property of 

the individual subject to conservatorship, unless the conservatorship estate lacks sufficient funds 

to pay for insurance or the court finds: 

  (1) the property lacks sufficient equity; or 

  (2) insuring the property would unreasonably dissipate the conservatorship estate 

or otherwise not be in the best interest of the individual.  
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(k) If a power of attorney for finances is in effect, a conservator shall cooperate with the 

agent to the extent feasible. 

(l) A conservator has access to and authority over a digital asset of the individual subject 

to conservatorship to the extent provided by [the Revised Uniform Fiduciary Access to Digital 

Assets Act] or court order. 

(m) A conservator for an adult shall notify the court if the condition of the adult has 

changed so that the adult is capable of exercising rights previously removed.  The notice must be 

given immediately on learning of the change. 

Comment 

This section is a greatly expanded version of Section 418 of the 1997 act.  
 
Notably, subsection (a) makes a significant change in the basic responsibilities of the 
conservator.  Instead of providing that a conservator shall observe the standards of care 
applicable to trustees, as was the case under Section 418(a) of the 1997 act, subsection (a) makes 
clear that the conservator’s obligations are not owed to the estate but are owed directly to the 
individual subject to conservatorship.  Subsection (a), after reciting that a conservator is a 
fiduciary, continues by stating that the conservator has duties of prudence and loyalty running 
directly to the individual under conservatorship.  
 
This emphasis on the individual under conservatorship is also evident in subsection (b). The role 
of the conservator is not merely to conserve assets.  The conservator is also required to reach out 
to the individual subject to conservatorship and to make the individual a partner in decision 
making where feasible.  To the extent feasible, the conservator is to encourage the individual to 
participate in decisions, act on the individual’s own behalf, and develop or regain the capacity to 
manage the individual’s own affairs.  This is consistent with the act’s philosophy that 
guardianship and conservatorship should be as unobtrusive as possible.  Intrusion is minimized 
when the views of the individual subject to conservatorship are respected by the conservator.  
 
Subsections (c) and (d) provide a clear decision-making standard for conservators and are 
broadly similar to the decision-making standard for guardians for adults in Section 313(d) and 
(e).  Subsection (c) of this section instructs the conservator to use what is frequently referred to 
as “substituted judgment” – that is, to make the decision the individual subject to conservatorship 
would make if able.  But the conservator may diverge from substituted judgment when necessary 
to preserve assets to assure the individual’s well-being or where using substituted judgment 
would unreasonably harm or endanger the individual’s welfare or personal or financial interests.  
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Subsection (d) provides a decision-making standard for conservators who lack sufficient 
information to use the substituted judgment standard in subsection (c).  In such situations, the 
conservator is instructed to act in the individual’s best interest and is given direction on what 
must be considered in order to determine the individual’s best interest.  The decision-making 
standards in subsections (c) and (d) follow in broad outline the recommendations of the Third 
National Guardianship Summit.  See David M. English, Amending the Uniform Guardianship 

and Protective Proceedings Act to Implement the Standards and Recommendations of the Third 

National Guardianship Summit, 12 NAELA J. 33, 45-47 (2016). 
 
While a conservator’s role is not identical to that of a trustee, many principles of trust law are 
relevant to conservators.  Section 418(a) of the 1997 act provided that a conservator must 
observe the standards of care applicable to trustees but this simple statement left open the issue 
whether that standard of care included only the basic obligation of prudence or whether it also 
included the many other duties of a trustee such as the duties listed in Article 8 of the Uniform 
Trust Code.  This act is more selective, incorporating only those powers and duties that the 
drafting committee concluded were clearly applicable to conservators.  
 
Subsections (e)-(h) list a number of duties based on trust law concepts, all of which are drawn 
from the widely enacted Uniform Prudent Investor Act, which was approved by the Uniform 
Law Commission in 1994.  Subsection (e), which is copied from Section 2(c) of the Prudent 
Investor Act, requires the conservator to invest as a prudent investor and incorporates seven of 
the factors from the other act that are used to judge the investment decisions of a trustee. 
Subsection (e) also adds a requirement that the conservator consider the circumstances of the 
individual subject to conservatorship and the conservatorship estate.   
 
Subsection (f) is copied from Section 8 of the Uniform Prudent Investor Act.  It emphasizes that 
a conservator’s actions as a prudent investor are to be judged at the time of the decision and not 
by hindsight.  
 
Subsection (g) is copied from Section 2(d) of the Uniform Prudent Investor Act.  One aspect of a 
conservator’s obligation to invest with prudence is a requirement that the conservator use 
reasonable efforts to verify facts relevant to the investment and management of the 
conservatorship estate. 
 
Subsection (h) is copied from Section 2(f) of the Uniform Prudent Investor Act.  It restates the 
well-known doctrine, based on trust law principles, that a conservator who either has special 
skills or expertise, or represents that he or she has special skills or expertise, has a duty to use 
those special skills or expertise.  Such a conservator is therefore held to a higher standard but 
only for those tasks for which the conservator has special skills or expertise.  As stated in the 
comment to Section 2 of the Uniform Prudent Investor Act: 
 

The prudent investor standard applies to a range of fiduciaries, from the most 
sophisticated professional investment management firms and corporate fiduciaries, to 
family members of minimal experience. Because the standard of prudence is relational, it 
follows that the standard for professional trustees is the standard of prudent professionals; 
for amateurs, it is the standard of prudent amateurs. 
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Subsection (i), which was copied from Section 418(d) of the 1997 act, but which is contrary to at 
least some case law, allows a conservator access to and the right to examine the will of the 
individual subject to conservatorship and other documents comprising the individual’s estate 
plan.  Such access is essential for the conservator to carry out the obligation, stated in subsection 
(c), to give substantial weight to the preferences of the individual under conservatorship when 
making decisions.  For example, by allowing the conservator access to the estate plan, the risk of 
inadvertent sales of specifically devised property and the difficult ademption problems such sales 
often create may be avoided.  Access to the estate plan also facilitates, where appropriate, the 
filing of a petition with respect to the individual’s estate plan as authorized by Section 414. 
 
Although one might assume that the obligation to carry adequate insurance is fundamental to 
acting as a prudent conservator, the drafting committee concluded that some clarification would 
be helpful.  Subsection (j) requires that a conservator maintain insurance on the insurable real 
and personal property unless the conservatorship estate lacks sufficient funds or the court 
concludes that the property lacks sufficient equity or insuring the property would unreasonably 
dissipate the estate or otherwise not be in the individual’s best interest. 
 
Subsection (k) requires a conservator to cooperate with the agent under any power of attorney for 
finances that may be in effect.  Pursuant to Section 414, however, the decision of the agent takes 
precedence over that of the conservator unless the court orders otherwise.  If the power of 
attorney is brought to the court’s attention during the appointment process and the court 
concludes that the power of attorney is valid and the agent is acting appropriately under it, the 
court should not normally appoint a conservator unless the agent’s authority is inadequate for 
some reason.  If the court concludes that the agent under the power of attorney is unable to 
satisfactorily perform the agent’s functions due to abuse by the agent or for other reason, an 
appropriate course of action is for the court to terminate the power of attorney. 
       
While the appointment of a conservator normally gives the conservator the automatic rights to 
take control of the assets under conservatorship, access to digital assets such as social media 
accounts, is often restricted by terms-of-service agreements (TOSA).  Typically, TOSA will 
deny access to anyone other the owner, even a conservator or personal representative acting for 
the owner.  The Revised Uniform Fiduciary Access to Digital Assets Act (RUFADAA), which 
was approved by the Uniform Law Commission in 2015 and has been enacted in over 40 states 
as of June 2018, grants a conservator access to such assets.  Under Section 14 of that other act, 
which this act incorporates by reference in subsection (l), a conservator may access digital assets 
if expressly authorized by the court.  Obtaining such specific orders upon opening of a 
conservatorship should become standard practice.  
 
Finally, in furtherance of the concepts of limited conservatorship and least restrictive 
alternatives, subsection (m) obligates the conservator to immediately notify the court when the 
condition of an adult subject to conservatorship has sufficiently changed so that the adult is 
capable of exercising rights previously removed.  The conservator should not wait until the next 
reporting period to inform the court. 
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 SECTION 419.  CONSERVATOR’S PLAN. 

(a) A conservator, not later than 60 days after appointment and when there is a significant 

change in circumstances or the conservator seeks to deviate significantly from the conservator’s 

plan, shall file with the court a plan for protecting, managing, expending, and distributing the 

assets of the conservatorship estate.  The plan must be based on the needs of the individual 

subject to conservatorship and take into account the best interest of the individual as well as the 

individual’s preferences, values, and prior directions, to the extent known to or reasonably 

ascertainable by the conservator.  The conservator shall include in the plan: 

 (1) a budget containing projected expenses and resources, including an estimate of 

the total amount of fees the conservator anticipates charging per year and a statement or list of 

the amount the conservator proposes to charge for each service the conservator anticipates 

providing to the individual;  

 (2) how the conservator will involve the individual in decisions about 

management of the conservatorship estate;  

 (3) any step the conservator plans to take to develop or restore the ability of the 

individual to manage the conservatorship estate; and 

 (4) an estimate of the duration of the conservatorship.  

(b) A conservator shall give notice of the filing of the conservator’s plan under subsection 

(a), together with a copy of the plan, to the individual subject to conservatorship, a person 

entitled to notice under Section 411(e) or a subsequent order, and any other person the court 

determines.  The notice must include a statement of the right to object to the plan and be given 

not later than 14 days after the filing. 

 (c) An individual subject to conservatorship and any person entitled under subsection (b) 
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to receive notice and a copy of the conservator’s plan may object to the plan. 

 (d) The court shall review the conservator’s plan filed under subsection (a) and determine 

whether to approve the plan or require a new plan.  In deciding whether to approve the plan, the 

court shall consider an objection under subsection (c) and whether the plan is consistent with the 

conservator’s duties and powers.  The court may not approve the plan until [30] days after its 

filing. 

 (e) After a conservator’s plan under this section is approved by the court, the conservator 

shall provide a copy of the plan to the individual subject to conservatorship, a person entitled to 

notice under Section 411(e) or a subsequent order, and any other person the court determines.   

Comment 

This section is an expansion of Section 418(c) of the 1997 act, which required that the 
conservator file a plan but did not provide much detail on what the plan should contain.  The 
requirement that the conservator file a plan is consistent with National Probate Court Standard 
3.3.16 (2013), and with Third Summit Guardianship Summit Recommendation 1.1.  See Third 

National Guardianship Summit Standards & Recommendations, 2012 UTAH L. REV. 1191, 1192 
(2012).   
 
The plan serves as a tool for the conservator to manage the estate in accordance with the 
conservator’s duties under the act.  The existence of the plan also allows for more meaningful 
monitoring of the conservator as the court and others can hold a conservator accountable for 
compliance with the plan.  The conservator’s plan also plays an important role in avoiding 
subsequent problems.  It allows the court, the individuals subject to conservatorship, and other 
persons who have received the plan to identify potential problems.  From the conservator’s 
perspective, this can be advantageous as well, creating a mechanism to alert the conservator to 
objections in advance of action, at a time when the conservator can still change course.   
 
Subsection (a) requires that the conservator file a plan with the court within 60 days after 
appointment, whenever there is a significant change of circumstances, or if the conservator seeks 
to deviate significantly from the plan currently on file. In addition to plans for expenditures, 
investments, and distributions, the plan must list the steps that will be taken to develop or restore 
the individual’s ability to manage the person’s property and an estimate of the duration of the 
conservatorship. The plan must take into account the individual’s preferences, values, and prior 
directions to the extent known to or reasonably ascertainable to the conservator in addition to the 
individual’s best interest.  
 
Under subsection (a)(1), one topic that must be addressed in the plan is the amount the 
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conservator proposes to charge for each service the conservator anticipates providing to the 
adult.  While earlier disclosure of the proposed fees is not required, best practice will typically be 
to disclose fees even before crafting the plan.  For example, it is helpful for the court to have a 
sense of the likely fees in determining whether or not to make the appointment. 
While a conservator need not request a hearing on the plan, subsection (b) requires that the 
conservator, within 14 days after its filing, give notice of the filing of the plan to the individual 
subject to conservatorship, to a person entitled to notice under Section 411(e), and to any other 
person the court directs. The notice must include a statement of the right to object to the plan, a 
right which is granted in subsection (c). Should those notified object or have other concerns 
about the plan, a hearing on the plan may be requested pursuant to Section 415. 
 
Subsection (d) requires the court to review the conservator’s plan, whether it is a new plan or a 
revision, and to determine whether or not to approve it.  In order to ensure that those receiving 
copies of the plan have sufficient time to object, the court may not approve the plan until 30 days 
after it was filed.  The court is not required to approve the plan but implementing a system for 
monitoring the plan, similar to the system for monitoring the annual report required by Section 
423(e), will help assure that the conservator is properly discharging the conservator’s duties. If 
there are concerns, the court can direct the conservator to revise the plan or take other 
appropriate action, including appointing a visitor under Section 423(c) to review the plan.  A 
court should not approve a plan if it is inconsistent with the conservator’s duties or powers, or 
without seriously considering any objections made to it.   
 
Finally, subsection (e) requires the conservator to provide any plan approved by the court to the 
adult subject to guardianship, to persons entitled to notice under the terms of the order appointing 
the guardian, and to anyone else the court has determined is entitled to notice.   
 

 SECTION 420.  INVENTORY; RECORDS. 

 (a) Not later than 60 days after appointment, a conservator shall prepare and file with the 

appointing court a detailed inventory of the conservatorship estate, together with an oath or 

affirmation that the inventory is believed to be complete and accurate as far as information 

permits. 

 (b) A conservator shall give notice of the filing of an inventory to the individual subject 

to conservatorship, a person entitled to notice under Section 411(e) or a subsequent order, and 

any other person the court determines.  The notice must be given not later than 14 days after the 

filing. 

 (c) A conservator shall keep records of the administration of the conservatorship estate 
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and make them available for examination on reasonable request of the individual subject to 

conservatorship, a guardian for the individual, or any other person the conservator or the court 

determines. 

Comment 

This section is similar to Section 419 of the 1997 act except that the notice provisions now found 
in this section were formerly included in a different section of that act. Subsection (b) of this 
section requires that the conservator give notice of the filing of the inventory to the individual 
subject to conservatorship, to persons entitled to notice under Section 411(e), and to any other 
person the court determines.  The 60-day filing deadline for the inventory is the same as for the 
filing of the conservatorship plan required by Section 419.  While technically separate 
documents, the conservatorship plan and inventory should ideally be prepared in tandem, with 
the inventory providing backup data for the course of action recommended in the 
conservatorship plan. 
 
An inventory should list the complete assets of the conservatorship estate, not merely those with 
significant monetary value.  Documenting tangible personal property included in the 
conservatorship estate, especially items of particular sentimental value to the individual subject 
to conservatorship or the individual’s family, helps ensure that personal items of importance to 
the individual are properly managed. 
 
 SECTION 421.  ADMINISTRATIVE POWERS OF CONSERVATOR NOT 

REQUIRING COURT APPROVAL. 

 (a) Except as otherwise provided in Section 414 or qualified or limited in the court’s 

order of appointment and stated in the letters of office, a conservator has all powers granted in 

this section and any additional power granted to a trustee by law of this state other than this [act]. 

 (b) A conservator, acting reasonably and consistent with the fiduciary duties of the 

conservator to accomplish the purpose of the conservatorship, without specific court 

authorization or confirmation, may with respect to the conservatorship estate: 

  (1) collect, hold, and retain property, including property in which the conservator 

has a personal interest and real property in another state, until the conservator determines 

disposition of the property should be made; 
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  (2) receive additions to the conservatorship estate; 

  (3) continue or participate in the operation of a business or other enterprise; 

  (4) acquire an undivided interest in property in which the conservator, in a 

fiduciary capacity, holds an undivided interest; 

  (5) invest assets; 

  (6) deposit funds or other property in a financial institution, including one 

operated by the conservator; 

  (7) acquire or dispose of property, including real property in another state, for 

cash or on credit, at public or private sale, and manage, develop, improve, exchange, partition, 

change the character of, or abandon property; 

  (8) make ordinary or extraordinary repairs or alterations in a building or other 

structure, demolish any improvement, or raze an existing or erect a new party wall or building; 

  (9) subdivide or develop land, dedicate land to public use, make or obtain the 

vacation of a plat and adjust a boundary, adjust a difference in valuation of land, exchange or 

partition land by giving or receiving consideration, and dedicate an easement to public use 

without consideration; 

  (10) enter for any purpose into a lease of property as lessor or lessee, with or 

without an option to purchase or renew, for a term within or extending beyond the term of the 

conservatorship; 

  (11) enter into a lease or arrangement for exploration and removal of minerals or 

other natural resources or a pooling or unitization agreement; 

  (12) grant an option involving disposition of property or accept or exercise an 

option for the acquisition of property; 
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  (13) vote a security, in person or by general or limited proxy; 

  (14) pay a call, assessment, or other sum chargeable or accruing against or on 

account of a security; 

  (15) sell or exercise a stock subscription or conversion right; 

  (16) consent, directly or through a committee or agent, to the reorganization, 

consolidation, merger, dissolution, or liquidation of a corporation or other business enterprise; 

  (17) hold a security in the name of a nominee or in other form without disclosure 

of the conservatorship so that title to the security may pass by delivery; 

  (18) insure:  

   (A) the conservatorship estate, in whole or in part, against damage or loss 

in accordance with Section 418(j); and  

   (B) the conservator against liability with respect to a third person; 

  (19) borrow funds, with or without security, to be repaid from the conservatorship 

estate or otherwise; 

  (20) advance funds for the protection of the conservatorship estate or the 

individual subject to conservatorship and all expenses, losses, and liability sustained in the 

administration of the conservatorship estate or because of holding any property for which the 

conservator has a lien on the conservatorship estate; 

  (21) pay or contest a claim, settle a claim by or against the conservatorship estate 

or the individual subject to conservatorship by compromise, arbitration, or otherwise, or release, 

in whole or in part, a claim belonging to the conservatorship estate to the extent the claim is 

uncollectible; 

  (22) pay a tax, assessment, compensation of the conservator or any guardian, and 
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other expense incurred in the collection, care, administration, and protection of the 

conservatorship estate; 

  (23) pay a sum distributable to the individual subject to conservatorship or an 

individual who is in fact dependent on the individual subject to conservatorship by paying the 

sum to the distributee or for the use of the distributee: 

   (A) to the guardian for the distributee; 

   (B) to the custodian of the distributee under [the Uniform Transfers to 

Minors Act] or custodial trustee under [the Uniform Custodial Trust Act]; or 

   (C) if there is no guardian, custodian, or custodial trustee, to a relative or 

other person having physical custody of the distributee; 

  (24) bring or defend an action, claim, or proceeding in any jurisdiction for the 

protection of the conservatorship estate or the conservator in the performance of the 

conservator’s duties;  

  (25) structure the finances of the individual subject to conservatorship to establish 

eligibility for a public benefit, including by making gifts consistent with the individual’s 

preferences, values, and prior directions, if the conservator’s action does not jeopardize the 

individual’s welfare and otherwise is consistent with the conservator’s duties; and 

  (26) execute and deliver any instrument that will accomplish or facilitate the 

exercise of a power of the conservator. 

Comment 

This section is similar to Section 425 of the 1997 act.  One significant addition is subsection 
(b)(25) which grants the conservator authority to structure the finances of the individual subject 
to conservatorship in order to establish eligibility for a public benefit.  Another significant 
change was the revision of subsection (a) to clarify that the specific powers listed in subsection 
(b) are subject to the requirement that certain actions must be approved by the court as provided 
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in Section 414 and the authority of the conservator may be limited as stated in the order of 
appointment or letters of office. 
 
This section lists administrative powers that a conservator may exercise.  Because of the 
reluctance of some third parties to accept the authority of a fiduciary without evidence that the 
fiduciary has authority to exercise the specific power in question, it is customary for a fiduciary 
powers list to be lengthy in an effort to catalog every type of transaction the fiduciary might need 
to carry out. 
 
While this section is primarily based on Section 425 of the 1997 act, the specific wording of that 
section was strongly influenced by Section 3-715 of the Uniform Probate Code, which lists the 
powers of a personal representative of a decedent’s estate.  In drafting this section, Section 816 
of the 2000 Uniform Trust Code (UTC) was also consulted.  The comments to UTC Section 816 
contain detailed explanations of the specific administrative powers of a trustee.  Because many 
of the powers listed in UTC Section 816 are identical to the powers listed in this section, the 
comments to UTC Section 816 are a useful resource for understanding the powers listed in this 
section.  
 
Certain of the powers listed in subsection (b) can only be fully understood by reference to other 
parts of the act.  Subsection (b)(5), which authorizes the conservator to invest assets, must be 
read in conjunction with the specific duties relating to investment that are listed in Section 418. 
In addition, subsection (b)(18) requires that the conservator insure the conservatorship estate 
against damage or loss in accordance with Section 418(j).  More broadly, and as specified in the 
lead-in language to subsection (b), all of the powers listed in this section must be exercised in a 
manner consistent with the conservator’s fiduciary duties and the purpose of the conservatorship.  
 
This section lists the administrative powers of a conservator.  The powers of a conservator with 
respect to distribution are listed in Section 422.  The power of a conservator to deal with digital 
property is controlled by the Revised Uniform Fiduciary Access to Digital Assets Act, which 
requires that the conservator obtain specific court authorization.  See Section 418(l) and 
accompanying comment. 
 
 SECTION 422.  DISTRIBUTION FROM CONSERVATORSHIP ESTATE.  Except 

as otherwise provided in Section 414 or qualified or limited in the court’s order of appointment 

and stated in the letters of office, and unless contrary to a conservator’s plan under Section 419, 

the conservator may expend or distribute income or principal of the conservatorship estate 

without specific court authorization or confirmation for the support, care, education, health, or 

welfare of the individual subject to conservatorship or an individual who is in fact dependent on 

the individual subject to conservatorship, including the payment of child or spousal support, in 
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accordance with the following rules: 

 (1) The conservator shall consider a recommendation relating to the appropriate standard 

of support, care, education, health, or welfare for the individual subject to conservatorship or 

individual who is dependent on the individual subject to conservatorship, made by a guardian for 

the individual subject to conservatorship, if any, and, if the individual subject to conservatorship 

is a minor, a recommendation made by a parent of the minor. 

 (2) The conservator acting in compliance with the conservator’s duties under Section 418 

is not liable for an expenditure or distribution made based on a recommendation under paragraph 

(1) unless the conservator knows the expenditure or distribution is not in the best interest of the 

individual subject to conservatorship. 

 (3) In making an expenditure or distribution under this section, the conservator shall 

consider: 

  (A) the size of the conservatorship estate, the estimated duration of the 

conservatorship, and the likelihood the individual subject to conservatorship, at some future 

time, may be fully self-sufficient and able to manage the individual’s financial affairs and the 

conservatorship estate; 

  (B) the accustomed standard of living of the individual subject to conservatorship 

and individual who is dependent on the individual subject to conservatorship;  

  (C) other funds or source used for the support of the individual subject to 

conservatorship; and 

  (D) the preferences, values, and prior directions of the individual subject to 

conservatorship. 

 (4) Funds expended or distributed under this section may be paid by the conservator to 
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any person, including the individual subject to conservatorship, as reimbursement for 

expenditures the conservator might have made, or in advance for services to be provided to the 

individual subject to conservatorship or individual who is dependent on the individual subject to 

conservatorship if it is reasonable to expect the services will be performed and advance payment 

is customary or reasonably necessary under the circumstances. 

Comment 

This section, which sets forth a conservator’s specific duties and powers with respect to ongoing 
distributions, is a revision of Section 427 of the 1997 act.  Distributions upon termination of the 
conservatorship are addressed in Section 431.  Additional rules with respect to a termination due 
to the death of the individual subject to conservatorship are covered in Section 427 of this act.  
 
Distributions under this section may be made without court authorization or confirmation.  The 
principal change from the 1997 act is to eliminate the provision authorizing a conservator to 
make gifts from the individual’s estate of up to 20 percent of the estate’s annual income without 
prior approval of the court.  Under Section 414(a)(1) of this act, the 20 percent limit has been 
changed to an authority to make “de minimis” gifts.  
 
This section authorizes the conservator to make distributions for the support of the individual 
subject to conservatorship or any other individual who is in fact dependent on the individual 
subject to conservatorship. “Dependents” within the meaning of this section and elsewhere in the 
act includes individuals who are in fact dependent on the individual subject to conservatorship, 
as is common with children in college and adult children with developmental disabilities. The 
conservator is also expressly authorized to pay child or spousal support.  
 
The four numbered paragraphs in the section establish certain standards for the making of 
distributions.  Paragraph (1) requires that the conservator consider recommendations from the 
guardian, if any and, in the case of a minor, a recommendation by a parent.  Under paragraph (2), 
a conservator may rely on such a recommendation without liability unless the conservator knows 
the expenditure or distribution is not in the best interest of the individual subject to 
conservatorship.  Paragraph (3) specifies various factors that the conservator must consider when 
making expenditures or distributions.  These include not only traditional factors such as the size 
of the conservatorship estate, the expected duration of the conservatorship, and other resources, 
such as government benefits, which may be available for support, but also the preferences, 
values, and prior directions of the individual subject to conservatorship.  Paragraph (4) provides 
that the conservator may make payments in advance for services to be provided to the individual 
and can also reimburse for expenditures already made, including reimbursement of the individual 
subject to conservatorship. 
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 SECTION 423.  CONSERVATOR’S REPORT AND ACCOUNTING; 

MONITORING. 

 (a) A conservator shall file with the court a report in a record regarding the administration 

of the conservatorship estate annually unless the court otherwise directs, on resignation or 

removal, on termination of the conservatorship, and at any other time the court directs.   

 (b) A report under subsection (a) must state or contain: 

  (1) an accounting that lists property included in the conservatorship estate and the 

receipts, disbursements, liabilities, and distributions during the period for which the report is 

made; 

  (2) a list of the services provided to the individual subject to conservatorship; 

  (3) a copy of the conservator’s most recently approved plan and a statement 

whether the conservator has deviated from the plan and, if so, how the conservator has deviated 

and why; 

  (4) a recommendation as to the need for continued conservatorship and any 

recommended change in the scope of the conservatorship;  

  (5) to the extent feasible, a copy of the most recent reasonably available financial 

statements evidencing the status of bank accounts, investment accounts, and mortgages or other 

debts of the individual subject to conservatorship with [all but the last four digits of the] account 

numbers and Social Security number redacted; 

  (6) anything of more than de minimis value which the conservator, any individual 

who resides with the conservator, or the spouse, [domestic partner,] parent, child, or sibling of 

the conservator has received from a person providing goods or services to the individual subject 

to conservatorship;  
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  (7) any business relation the conservator has with a person the conservator has 

paid or that has benefited from the property of the individual subject to conservatorship; and 

(8) whether any co-conservator or successor conservator appointed to serve when 

a designated event occurs is alive and able to serve. 

 (c) The court may appoint a [visitor] to review a report under this section or conservator’s 

plan under Section 419, interview the individual subject to conservatorship or conservator, or 

investigate any other matter involving the conservatorship.  In connection with the report, the 

court may order the conservator to submit the conservatorship estate to appropriate examination 

in a manner the court directs. 

 (d) Notice of the filing under this section of a conservator’s report, together with a copy 

of the report, must be provided to the individual subject to conservatorship, a person entitled to 

notice under Section 411(e) or a subsequent order, and other persons the court determines.  The 

notice and report must be given not later than 14 days after filing. 

 (e) The court shall establish procedures for monitoring a report submitted under this 

section and review each report at least annually to determine whether: 

  (1) the reports provide sufficient information to establish the conservator has 

complied with the conservator’s duties; 

  (2) the conservatorship should continue; and 

  (3) the conservator’s requested fees, if any, should be approved. 

(f) If the court determines there is reason to believe a conservator has not complied with 

the conservator’s duties or the conservatorship should not continue, the court: 

(1) shall notify the individual subject to conservatorship, the conservator, and any 

other person entitled to notice under Section 411(e) or a subsequent order;  
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(2) may require additional information from the conservator;  

 (3) may appoint a [visitor] to interview the individual subject to conservatorship 

or conservator or investigate any matter involving the conservatorship; and  

(4) consistent with Sections 430 and 431, may hold a hearing to consider removal 

of the conservator, termination of the conservatorship, or a change in the powers granted to the 

conservator or terms of the conservatorship. 

(g) If the court has reason to believe fees requested by a conservator are not reasonable, 

the court shall hold a hearing to determine whether to adjust the requested fees. 

 (h) A conservator may petition the court for approval of a report filed under this section.  

The court after review may approve the report.  If the court approves the report, there is a 

rebuttable presumption the report is accurate as to a matter adequately disclosed in the report.   

 (i)  An order, after notice and hearing, approving an interim report of a conservator filed 

under this Section adjudicates liabilities concerning a matter adequately disclosed in the report, 

as to a person given notice of the report or accounting.   

 (j) An order, after notice and hearing, approving a final report filed under this Section 

discharges the conservator from all liabilities, claims, and causes of action by a person given 

notice of the report and the hearing as to a matter adequately disclosed in the report. 

Legislative Note: The brackets in subsection (b) are included so that an enacting state may make 

a policy choice as to whether to require full or partial redaction of Social Security numbers and 

account numbers.   

 

The term “visitor” is bracketed because some states use a different term for the person 

appointed by the court to investigate and report on certain facts.    

 

Comment 

 

This section is an expansion of Section 420 of the 1997 act.  This section requires a conservator 
to periodically file a report regarding the administration of the conservatorship.  As set forth in 
subsection (a), the report must be filed on or about the anniversary of the conservator’s 
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appointment, with subsequent reports due annually thereafter.  Reports must also be filed on the 
conservator’s resignation or removal and upon termination of the conservatorship.  
 
Subsection (b) lists the required contents of the report.  The list has been expanded from that in 
Section 420(b) of the 1997 act to provide the court with more comprehensive and useful 
information about the needs of the individual subject to conservatorship and the conservator’s 
performance.  The 1997 act required that the conservator file an accounting listing the assets 
under the conservator’s control and the receipts, disbursements, and distributions made during 
the reporting period.  The report was also required to include a list of the services provided to the 
individual and any recommended changes in the conservatorship plan, the scope of the 
conservatorship, as well as a recommendation on the continued need for conservatorship.  
 
In addition to continuing the requirements in the 1997 act, this act adds several additional 
requirements.  First, to verify that the conservator has followed the conservatorship plan, 
subsection (b)(3) requires that the conservator, in addition to including a copy of the most 
recently approved conservator plan, state whether the conservator has deviated from the plan 
and, if so, why.  Second, to enable the court to verify the financial data included in the report, 
subsection (b)(5) requires the conservator file copies of relevant financial statements supporting 
the entries in the account.  The filing of such supporting documentation is already required in 
many jurisdictions as a matter of probate rule or local probate practice.  Third, to allow the court 
to address any issues involving conflict of interest, subsection (b)(6) requires that the report state 
whether the conservator or a member of the conservator’s family has received anything of more 
than de minimis value from a person providing goods or services to the individual subject to 
conservatorship.  In addition, pursuant to subsection (b)(7), the conservator must disclose any 
business relation the conservator has with a person the conservator has paid or who has 
benefitted from property of the individual subject to conservatorship.  Finally, to facilitate the 
advance appointment of co-conservators or successor conservators as authorized by Sections 110 
and 111, subsection (b)(8) requires that the report state whether any co-conservator or successor 
conservator appointed to take office when a designated event occurs is still alive and able to 
serve.  
 
Subsection (c) authorizes the court to appoint a visitor to review a report submitted under this 
section or the conservatorship plan filed under Section 419, interview the conservator or the 
individual, and investigate any other matter involving the conservatorship.  The visitor can 
provide the court with additional information and context to understand the conservator’s report 
and potential omissions in that report. The appointment of a visitor can form a vital part of the 
monitoring procedures required under subsection (e).  
 
Subsection (d) requires the report, and notice of its filing, be given in a timely manner to the 
individual subject to conservatorship, any person entitled to such notice of the report by the 
terms of the original order appointing the guardian or a subsequent court order, and any other 
person the court determines.  It thus works in tandem with Section 411(e) to increase the ability 
of interested individuals to monitor guardianships at minimal cost to the public.  As explained in 
the comments to Section 411(e), such persons can act as extra sets of eyes and ears for the court 
to prevent or remedy abuse. 
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Subsection (e) requires the court to establish procedures for monitoring conservator’s reports.  
Under this subsection, the court is required to review such reports at least annually to determine 
whether the conservator has complied with the conservator’s duties, whether the conservatorship 
should continue, and whether any fees requested by the conservator should be approved.  In 
performing this review, the court should carefully consider not only the report, but the supporting 
documentation and the adequacy of such supporting documentation.  The establishment of a 
monitoring system was also required by Section 420(d) of the 1997 act although that provision 
lacked the depth of subsection (e) of this act. 
 
An independent monitoring system is crucial for a court to adequately safeguard against abuses 
in conservatorship cases. Monitors can be paid court personnel, court appointees, or volunteers. 
Subsection (e) does not specify the procedures the court must use. The key is to develop an 
independent monitoring system that cannot only safeguard against obvious abuse and neglect, 
but also hold conservators accountable for their fiduciary duties. For guidance, courts are 
directed to National Probate Court Standards 3.3.17 (2013).  Monitoring systems are also 
discussed in the National Association of Court Management Adult Guardianship Guide (2014), 
and the handbook, Volunteer Guardianship Monitoring and Assistance: Serving the Court and 

the Community, published by the American Bar Association Commission on Law and Aging in 
2011. 
 
Subsection (f) sets forth the next steps for courts that determine that there is reason to believe the 
conservator has not complied with the duties imposed by this act, or that the conservatorship 
should be modified or terminated.  The court is required to act in response to this finding but is 
given significant discretion on how to proceed.  In some cases, the best practice will be to move 
directly to holding a hearing.  In others, the court may simply request additional information or 
appoint a visitor.  Regardless of which approach it takes, however, the court must notify the 
individual subject to guardianship, the conservator, and any other person entitled to notice under 
Section 411(e) of the court’s action or proposed action. 
 
Subsection (g) requires a court with reason to believe the conservator’s fees are unreasonable to 
hold a hearing to determine whether to adjust those fees.  In considering the reasonableness of 
proposed fees, the court should consult Section 120 of this act, which lists factors the court is to 
consider in setting the conservator’s compensation. 
 
Subsection (h) permits a conservator for an adult to petition the court to approve a report filed 
under this section.  A court must review the report before approval.  If the court approves the 
report following a review, it creates a rebuttable presumption that the report is accurate as to any 
matter that was adequately disclosed.   
 
Subsections (i) and (j) are new to the act but confirm the well-established doctrine that court 
approval of the conservator’s interim and final reports is binding on persons given notice of the 
report as to all matters adequately disclosed in the report.   
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 SECTION 424.  ATTEMPTED TRANSFER OF PROPERTY BY INDIVIDUAL 

SUBJECT TO CONSERVATORSHIP. 

 (a) The interest of an individual subject to conservatorship in property included in the 

conservatorship estate is not transferrable or assignable by the individual and is not subject to 

levy, garnishment, or similar process for claims against the individual unless allowed under 

Section 428. 

 (b) If an individual subject to conservatorship enters into a contract after having the right 

to enter the contract removed by the court, the contract is void against the individual and the 

individual’s property but is enforceable against the person that contracted with the individual. 

 (c) A person other than the conservator that deals with an individual subject to 

conservatorship with respect to property included in the conservatorship estate is entitled to 

protection provided by law of this state other than this [act]. 

Comment 

This section is a partial enactment and revision of Section 422 of the 1997 act.  This section 
creates a “spendthrift effect” for property included in the conservatorship estate.  That is, the 
conservatorship property is neither transferable nor assignable by the individual subject to 
conservatorship and is not subject to levy, garnishment, or similar process for claims against the 
individual.  
 
Subsection (b) addresses the enforcement of contracts entered into by the individual subject to 
conservatorship.  If the ability of the individual to enter into a contract has been removed by the 
court, any contract entered into by the individual is void as against the individual and the 
individual’s property but is enforceable against the other party at the election of the conservator. 
Subsection (c) makes clear, however, that the inability of the contracting party to enforce the 
contract against the individual or conservatorship estate does not preclude resort to other 
remedies that may be available such as a right to restitution or remedies under the statutes 
regulating commercial transactions. 
 
 SECTION 425.  TRANSACTION INVOLVING CONFLICT OF INTEREST.  A 

transaction involving a conservatorship estate which is affected by a substantial conflict between 

the conservator’s fiduciary duties and personal interests is voidable unless the transaction is 
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authorized by court order after notice to persons entitled to notice under Section 411(e) or a 

subsequent order.  A transaction affected by a substantial conflict includes a sale, encumbrance, 

or other transaction involving the conservatorship estate entered into by the conservator, an 

individual with whom the conservator resides, the spouse, [domestic partner,] descendant, 

sibling, agent, or attorney of the conservator, or a corporation or other enterprise in which the 

conservator has a substantial beneficial interest. 

Comment 

This section is similar to Section 423 of the 1997 act. 
 
Transactions involving conservatorship assets entered into by the conservator or by persons with 
close business or personal ties to the conservator have the potential to be tainted by conflict of 
interest.  Because of this serious risk, a transaction involving the conservatorship property 
entered into by the conservator or with persons having close ties to the conservator is voidable 
under this section without further proof.  However, transactions involving conservatorship 
property with parties not on the list are not necessarily valid.  A transaction involving other 
parties may still be voided if it is proven that a substantial conflict between personal and 
fiduciary interests exists and that the transaction was affected by the conflict.  
 
The fact that the transaction is voidable does not extinguish any action for breach of fiduciary 
duty or for damages, separate and apart from voiding the transaction.  The section intentionally 
does not provide any specific limitation of time on when an action to void the transaction must 
be brought.  Rather, the limitations period for challenging the conservator’s report on which the 
transaction was disclosed might apply.   
 
Per Section 415, a petition to void a transaction may be filed either by the individual subject to 
conservatorship or by any person interested in the individual’s welfare.  Whether the court 
should grant or deny the petition will often depend on the financial impact on the 
conservatorship estate.  Should the transaction have proven unprofitable to the conservator or 
related party, the court is more likely allow the transaction to stand. 
 
Conservators considering entering into transactions that might implicate this section should 
consider obtaining prior court approval.  Under this section, a transaction is not voidable if 
approved by the court following notice to interested persons. 
 
Reference is made to Section 802 of the Uniform Trust Code (UTC) and related comments for 
additional information on conflicts of interest.  However, under the UTC, a transaction entered 
into by the trustee with specified family members or business associates is only presumed to be 
tainted by a conflict of interest.  Under this section, such a transaction that is entered into by a 
conservator is voidable without further proof.   
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 SECTION 426.  PROTECTION OF PERSON DEALING WITH CONSERVATOR. 

 (a) A person that assists or deals with a conservator in good faith and for value in any 

transaction, other than a transaction requiring a court order under Section 414, is protected as 

though the conservator properly exercised any power in question.  Knowledge by a person that 

the person is dealing with a conservator alone does not require the person to inquire into the 

existence of authority of the conservator or the propriety of the conservator’s exercise of 

authority, but restrictions on authority stated in letters of office, or otherwise provided by law, 

are effective as to the person.  A person that pays or delivers property to a conservator is not 

responsible for proper application of the property. 

 (b) Protection under subsection (a) extends to a procedural irregularity or jurisdictional 

defect in the proceeding leading to the issuance of letters of office and does not substitute for 

protection for a person that assists or deals with a conservator provided by comparable 

provisions in law of this state other than this [act] relating to a commercial transaction or 

simplifying a transfer of securities by a fiduciary. 

Comment 

This section is similar to Section 424 of the 1997 act.  The purpose of this section is to facilitate 
commercial transactions by negating the traditional duty of inquiry found under the common law 
of trusts.  Even the third party’s actual knowledge that the third party is dealing with a 
conservator does not require that the third party inquire into the possession of or propriety of the 
conservator’s exercise of a power.  Nor is the third party, contrary to the common law, 
responsible for the proper application of funds or property delivered to the conservator.  But 
consistent with the emphasis of this act on limited conservatorship, the protection under this 
section that is extended to third parties is not unlimited.  Third parties are charged with 
knowledge of restrictions on the authority of a conservator whether the restriction is specified in 
the letters of office or the restriction is one to which all conservators are subject under the law of 
the state.  Pursuant to Section 108(c), any limitation on the assets subject to a conservatorship 
must be endorsed on the conservator’s letters. 
 
The protections provided by this section are of limited application.  As provided in subsection 
(b), for many transactions, this section will be superseded by statutes relating to commercial 
transactions or transfers of securities by fiduciaries. 
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For background on Section 7 of the Uniform Trustees’ Powers Act, upon which this section is 
ultimately based, see Jerome H. Curtis, Jr., Transmogrification of the American Trust, 
31 REAL PROP. PROB. & TR. J. 251 (1996).  See also Section 1012 of the Uniform Trust Code and 
comment. 
 

 SECTION 427.  DEATH OF INDIVIDUAL SUBJECT TO CONSERVATORSHIP. 

 (a) If an individual subject to conservatorship dies, the conservator shall deliver to the 

court for safekeeping any will of the individual in the conservator’s possession and inform the 

personal representative named in the will if feasible, or if not feasible, a beneficiary named in the 

will, of the delivery. 

 [(b) If 40 days after the death of an individual subject to conservatorship no personal 

representative has been appointed and no application or petition for appointment is before the 

court, the conservator may apply to exercise the powers and duties of a personal representative to 

administer and distribute the decedent’s estate.  The conservator shall give notice to a person 

nominated as personal representative by a will of the decedent of which the conservator is aware.  

The court may grant the application if there is no objection and endorse the letters of office to 

note that the individual formerly subject to conservatorship is deceased and the conservator has 

acquired the powers and duties of a personal representative. 

 (c) Issuance of an order under this section has the effect of an order of appointment of a 

personal representative under [Section 3-308 and Parts 6 through 10 of Article III of the Uniform 

Probate Code]].   

 (d) On the death of an individual subject to conservatorship, the conservator shall 

conclude the administration of the conservatorship estate as provided in Section 431.  

Legislative Note: Subsections (b) and (c) are bracketed for several reasons.  First, the enacting 

jurisdiction’s probate code already may address the right of the conservator to petition for 

appointment as personal representative or the right of the conservator to distribute the 

conservatorship assets directly to the estate beneficiaries. Second, subsections (b) and (c) are 
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not essential and may be omitted if the enacting jurisdiction chooses.  Finally, subsection (b) is 

specifically tailored for a state, such as one that has enacted the Uniform Probate Code, which 

allows appointment of a personal representative without prior notice to estate beneficiaries.  A 

state that requires notice to interested persons before appointment of a personal representative 

should modify subsection (b) accordingly. 

 

Comment 

 

This section, which is a revision of Section 428 of the 1997 act, supplements Section 431 on 
termination of conservatorships.  Unlike Section 431, which addresses termination generally, this 
section only addresses responsibilities incurred by reason of the death of the individual subject to 
conservatorship.  
The general rule is stated in subsection (d), which provides that upon the death of the individual 
subject to conservatorship, the conservator shall conclude the administration of the 
conservatorship estate as provided in Section 431.  Subsection (a) addresses the conservator’s 
obligation to deliver the will.  Subsections (b) and (c), which are both optional for enacting 
states, authorize a conservator to open a decedent’s estate if no one else with authority takes 
action within 40 days after the death. 
 
Pursuant to subsection (a), the conservator must deliver to the court for safekeeping any will of 
the individual subject to conservatorship which may have come into the conservator’s 
possession, must inform the personal representative named in the will if feasible, or if not, a 
beneficiary, that the will has been delivered, and must retain the conservatorship estate for 
delivery to the personal representative or to another person entitled to it. 
 
Subsections (b) and (c) address the particular problems that can arise if the estate beneficiaries 
fail to take action to appoint a personal representative for the individual’s estate.  The 
conservator will then be unable to close the estate because there is no “successor” to whom to 
deliver the individual’s assets.  To enable the conservator to expeditiously close the 
conservatorship estate, this section specifies a streamlined process whereby the conservator can 
secure appointment as personal representative. These subsections are bracketed and made 
optional for enacting states for several reasons.  First, the enacting jurisdiction’s probate code 
may already specifically address the right of the conservator to petition for appointment as 
personal representative or the right of the conservator to distribute the conservatorship assets 
directly to the estate beneficiaries.  Second, subsections (b) and (c) are not essential and may be 
omitted if the enacting jurisdiction so chooses.  Even though the state’s statute may not 
specifically authorize a conservator to petition for appointment as personal representative, a 
conservator, like any other holder of a decedent’s assets, may eventually take action to effect a 
distribution.  Finally, subsection (b) is specifically tailored for states, such as states which have 
enacted the Uniform Probate Code, that allow the appointment of a personal representative 
without prior notice to the estate beneficiaries.  For example, should the state enacting this act 
have also enacted the UPC, Section 3-705 of that Code would not require the conservator-
personal representative to give notice until after the appointment.  States which require notice to 
interested persons prior to the appointment of a personal representative would need to modify 
this section accordingly. 
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 SECTION 428.  PRESENTATION AND ALLOWANCE OF CLAIM. 

 (a) A conservator may pay, or secure by encumbering property included in the 

conservatorship estate, a claim against the conservatorship estate or the individual subject to 

conservatorship arising before or during the conservatorship, on presentation and allowance in 

accordance with the priorities under subsection (d).  A claimant may present a claim by: 

  (1) sending or delivering to the conservator a statement in a record of the claim, 

indicating its basis, the name and address of the claimant, and the amount claimed; or 

  (2) filing the claim with the court, in a form acceptable to the court, and sending 

or delivering a copy of the claim to the conservator. 

 (b) A claim under subsection (a) is presented on receipt by the conservator of the 

statement of the claim or the filing with the court of the claim, whichever first occurs.  A 

presented claim is allowed if it is not disallowed in whole or in part by the conservator in a 

record sent or delivered to the claimant not later than 60 days after its presentation.  Before 

payment, the conservator may change an allowance of the claim to a disallowance in whole or in 

part, but not after allowance under a court order or order directing payment of the claim.  

Presentation of a claim tolls until 30 days after disallowance of the claim the running of a statute 

of limitations that has not expired relating to the claim. 

 (c) A claimant whose claim under subsection (a) has not been paid may petition the court 

to determine the claim at any time before it is barred by a statute of limitations, and the court 

may order its allowance, payment, or security by encumbering property included in the 

conservatorship estate.  If a proceeding is pending against the individual subject to 

conservatorship at the time of appointment of the conservator or is initiated thereafter, the 

moving party shall give the conservator notice of the proceeding if it could result in creating a 
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claim against the conservatorship estate. 

 (d) If a conservatorship estate is likely to be exhausted before all existing claims are paid, 

the conservator shall distribute the estate in money or in kind in payment of claims in the 

following order: 

  (1) costs and expenses of administration; 

  (2) a claim of the federal or state government having priority under law other than 

this [act]; 

  (3) a claim incurred by the conservator for support, care, education, health, or 

welfare previously provided to the individual subject to conservatorship or an individual who is 

in fact dependent on the individual subject to conservatorship; 

  (4) a claim arising before the conservatorship; and 

  (5) all other claims. 

 (e) Preference may not be given in the payment of a claim under subsection (d) over 

another claim of the same class.  A claim due and payable may not be preferred over a claim not 

due unless: 

  (1) doing so would leave the conservatorship estate without sufficient funds to 

pay the basic living and health-care expenses of the individual subject to conservatorship; and  

(2) the court authorizes the preference under Section 414(a)(8). 

 (f) If assets of a conservatorship estate are adequate to meet all existing claims, the court, 

acting in the best interest of the individual subject to conservatorship, may order the conservator 

to grant a security interest in the conservatorship estate for payment of a claim at a future date. 

Comment 

This section is similar to Section 429 of the 1997 act.  
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Subsection (a) provides for the conservator’s payment of appropriate claims and sets forth the 
methods by which claims can be presented.  Subsection (b) addresses when claims are deemed 
presented.  Subsection (c) authorizes a claimant whose claim has not been paid to petition the 
court.  Should the estate be insufficient to satisfy all claims, payment will then be made in 
accordance with the priorities specified in subsection (d).  Subsection (e) addresses the conflict 
that can sometimes arise between claims that are due and payable versus claims that are valid but 
for which payment is not yet due.  Subsection (f) permits a conservator, with court approval, to 
grant a creditor a security interest in the conservatorship for payment of a claim at a future date.  
The granting of such a security interest is sometimes done so that the estate may be closed even 
though some claims are still outstanding.  
 
This section should be read in conjunction with Section 414(a)(8), which permits a court to grant 
a creditor who has provided basic living expenses a higher priority for payment from an 
insolvent estate than would otherwise apply under this section.  But as stated in the comment to 
Section 414, the higher priority provided in this act does not alter creditor priority stated in 
federal bankruptcy law or the Internal Revenue Code.  Nor does subsection (d), which addresses 
creditor priority in insolvent estates, preclude the filing of a petition for bankruptcy if the 
individual subject to conservatorship is otherwise eligible. 
 
This section is in essence an abbreviated version of the claims procedure for decedent’s estates 
found in Article III, Part 8 of the Uniform Probate Code (UPC) but is modified for purposes of 
conservatorship.  For additional background on claims procedure, reference is made to UPC 
Article III, Part 8. 
 
 SECTION 429.  PERSONAL LIABILITY OF CONSERVATOR. 

 (a) Except as otherwise agreed by a conservator, the conservator is not personally liable 

on a contract properly entered into in a fiduciary capacity in the course of administration of the 

conservatorship estate unless the conservator fails to reveal the conservator’s representative 

capacity in the contract or before entering into the contract. 

 (b) A conservator is personally liable for an obligation arising from control of property of 

the conservatorship estate or an act or omission occurring in the course of administration of the 

conservatorship estate only if the conservator is personally at fault. 

 (c) A claim based on a contract entered into by a conservator in a fiduciary capacity, an 

obligation arising from control of property included in the conservatorship estate, or a tort 

committed in the course of administration of the conservatorship estate may be asserted against 
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the conservatorship estate in a proceeding against the conservator in a fiduciary capacity, 

whether or not the conservator is personally liable for the claim. 

 (d) A question of liability between a conservatorship estate and the conservator 

personally may be determined in a proceeding for accounting, surcharge, or indemnification or 

another appropriate proceeding or action. 

Comment 

This section is similar to Section 430 of the 1997 act with modest revisions.  
 
At common law, a fiduciary was personally liable on contracts entered into in a fiduciary 
capacity.  If the contract was proper, the fiduciary could be reimbursed from the fiduciary assets 
but was personally liable for the deficiency if the assets were insufficient.  Modern fiduciary 
statutes, such as Section 1010 of the Uniform Trust Code (UTC) and Section 3-808 of the 
Uniform Probate Code (UPC), limit the fiduciary’s liability as long as the fiduciary relationship 
is properly disclosed.   
 
This section is consistent with the provisions of the UTC and UPC although it varies in some 
details.  Subsection (a) generally provides that the conservator is not personally liable for 
contracts entered into by the conservator as long as the conservator discloses the representative 
capacity in the contract and identifies the estate.  But subsection (a) then goes beyond the UTC 
and the UPC by also limiting liability if the representative capacity was revealed prior to the 
contract even though not stated in the contract itself.  The effect of subsection (a) is to limit the 
contracting party’s recovery to the estate assets if the contracting party was aware of the 
fiduciary capacity at the time of the contract whether or not expressly stated in the contract.  But 
even if the representative capacity is disclosed, the conservator will be personally liable if the 
contract expressly so provides.   
 
Subsection (b) reverses the ordinary common law rule that a conservator, as a fiduciary, is liable 
for torts committed in the course of administering the conservatorship property regardless of the 
conservator’s personal fault.  The protection from liability provided by this subsection does not 
apply, however, if the conservator is “personally at fault,” meaning that the conservator 
committed the tort either intentionally or negligently. 
 
At common law, the claimant seeking to enforce a contract with the conservator would first sue 
the conservator personally and then the conservator would file a second action seeking 
reimbursement.  Subsection (c) simplifies this process by providing that a conservator may be 
sued in a fiduciary capacity, whether or not the conservator is personally liable on the claim.  As 
subsection (d) indicates, the types of proceedings in which the respective liabilities of the 
conservatorship estate and conservator can be determined include a proceeding for an 
accounting, surcharge, or indemnification.  
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 SECTION 430.  REMOVAL OF CONSERVATOR; APPOINTMENT OF 

SUCCESSOR. 

(a) The court may remove a conservator for failure to perform the conservator’s duties or 

other good cause and appoint a successor conservator to assume the duties of the conservator. 

(b) The court shall hold a hearing to determine whether to remove a conservator and 

appoint a successor on: 

  (1) petition of the individual subject to conservatorship, conservator, or person 

interested in the welfare of the individual which contains allegations that, if true, would support a 

reasonable belief that removal of the conservator and appointment of a successor may be 

appropriate, but the court may decline to hold a hearing if a petition based on the same or 

substantially similar facts was filed during the preceding six months;    

  (2) communication from the individual subject to conservatorship, conservator, or 

person interested in the welfare of the individual which supports a reasonable belief that removal 

of the conservator and appointment of a successor may be appropriate; or   

  (3) determination by the court that a hearing would be in the best interest of the 

individual subject to conservatorship. 

 (c) Notice of a petition under subsection (b)(1) must be given to the individual subject to 

conservatorship, the conservator, and any other person the court determines. 

 (d) An individual subject to conservatorship who seeks to remove the conservator and 

have a successor appointed has the right to choose an attorney to represent the individual in this 

matter.  [If the individual is not represented by an attorney, the court shall appoint an attorney 

under the same conditions as in Section 406.] The court shall award reasonable attorney’s fees to 

the attorney as provided in Section 119. 
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 (e) In selecting a successor conservator, the court shall follow the priorities under Section 

410. 

 (f) Not later than 30 days after appointing a successor conservator, the court shall give 

notice of the appointment to the individual subject to conservatorship and any person entitled to 

notice under Section 411(e) or a subsequent order.   

Legislative Note:  A state may make the policy decision to include the bracketed language in 

subsection (d).  This policy decision parallels Alternative A in Section 405. 

 

Comment 

 

This section is based in part on Section 112 of the 1997 act, which covered termination of the 
guardianship or conservatorship as well as changes in a guardian’s or conservator’s appointment.  
This act, by comparison, divides the issue of removal of an appointee (which focuses on the 
appointee’s abilities and actions), which is addressed here, from the issue of termination or 
modification of an appointment (which focuses on the needs, abilities, and limitations of the 
individual subject to appointment), which is addressed in Section 431.  This section mirrors 
Section 318, which governs removal of a guardian and appointment of a successor guardian.  
 
Subsection (a) empowers the court to remove a conservator for failure to perform duties or for 
other good cause.  Removal for failure to perform duties includes situations in which the 
conservator is not performing the conservator’s duties either because the conservator is failing to 
act or because the conservator is acting in a manner inconsistent with the requirements of this 
act.  Good cause sometimes may be found to exist even if the conservator is not personally at 
fault.  Similar to the grounds set forth in Section 706(b) of the Uniform Trust Code, which 
include a request by qualified beneficiaries as a factor the court may consider in deciding 
whether to remove a trustee, a court may similarly consider a request of the individual under 
conservatorship, or a parent of a minor subject to conservatorship, as a factor in deciding 
whether good cause exists to remove a conservator.   In determining whether to remove the 
conservator, every effort should be made to determine the wishes of the individual subject to 
conservatorship with regard to the proposed removal.  Courts seeking examples of reasons why 
removal might be in order may wish to consult their state’s law on removal of a trustee.  See 

generally Uniform Trust Code §706 and comment; Restatement (Third) of Trusts §37 (2003).  
 
Section 112(b) of the 1997 act authorized the court to remove a conservator if removal was in the 
best interest of the individual subject to conservatorship or for other good cause.  In light of this 
act’s emphasis on substituted judgment as the standard for conservator decisions, subsection (a) 
of removes “best interest” as an independent basis for removal.  The drafting committee 
concluded that the reference to “best interest” might unnecessarily restrict the court’s ability to 
apply the more flexible “good cause” standard.      
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Subsection (b)(1) authorizes a petition for removal of the conservator to be filed by the 
individual subject to conservatorship, the conservator, or any person interested in the individual’s 
welfare.  Thus, the fact that the individual is subject to conservatorship in no way limits the 
individual’s right to seek removal. 
 
Subsection (b) requires the court to hold a hearing on whether the conservator should be 
removed under three specified circumstances: (1) if the court determines a hearing would be in 
the best interest of the individual subject to conservatorship; (2) if the individual, conservator, or 
another person interested in the welfare of the individual petitions for removal and the petition 
contains allegations that—if true—would support a reasonable belief that removal is in order; 
and (3) if the court receives a communication from any such person that supports a reasonable 
belief that removal  may be appropriate.  The form that the communication takes is not 
determinative, and includes a grievance filed under Section 127.  The fact that the court has 
reason to believe that the allegations are not true is not a sufficient reason to refuse to hold a 
hearing.   It is important that the court hear the evidence as to whether removal is appropriate, 
and not reach conclusions without a considered process.  To avoid excessive drain on judicial 
resources, however, the court may decline to hold a hearing if a petition based on the same or 
substantially similar facts was filed within the preceding six months.  
 
Subsection (c) requires that notice of a petition to remove the conservator filed by the individual 
subject to conservatorship, conservator, or person interested in the individual’s welfare under 
subsection (b)(1) be given to the individual, the conservator, and any other person the court 
determines.  Subsection (c) does not expressly require notice be given if a hearing is held 
pursuant to an informal communication under subsection (b)(2) or independent determination by 
the court under subsection (b)(3), but it would appear that the notice given would, as a practical 
matter, be the same.  For a hearing on the guardian’s removal, notice should always be given to 
the individual under guardianship and to the guardian, and the court always has authority to order 
notice to other persons. 
 
Subsection (d) provides that an individual subject to conservatorship seeking to have the 
conservator removed has the right to choose an attorney to represent him or her in the matter.  
Such representation is essential to protecting the individual’s due process rights.  To ensure the 
availability of such representation, the court is required to award reasonable attorney fees to such 
an attorney in accordance with Section 119 of this act.  Subsection (d) includes bracketed 
language that an enacting jurisdiction may adapt to indicate its preferences on when to require a 
court to appoint an attorney for the individual subject to conservatorship. 
 
If the court removes a conservator, the court must then appoint a successor conservator.  This is 
because removal simply ends the particular appointment, it does not terminate the 
conservatorship or modify other terms of the conservatorship.  Subsection (e) instructs the court 
to use the same priorities it uses in appointing a conservator in the first place when appointing a 
successor conservator.   
 
Subsection (f) requires timely notice of the appointment of the successor conservator to the 
individual subject to conservatorship and other persons entitled to such notice.  
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 SECTION 431.  TERMINATION OR MODIFICATION OF 

CONSERVATORSHIP. 

 (a) A conservatorship for a minor terminates on the earliest of: 

  (1) a court order terminating the conservatorship; 

  (2) the minor becoming an adult or, if the minor consents or the court finds by 

clear-and-convincing evidence that substantial harm to the minor’s interests is otherwise likely, 

attaining 21 years of age; 

  (3) emancipation of the minor; or  

  (4) death of the minor.    

 (b) A conservatorship for an adult terminates on order of the court or when the adult dies. 

 (c) An individual subject to conservatorship, the conservator, or a person interested in the 

welfare of the individual may petition for: 

  (1) termination of the conservatorship on the ground that a basis for appointment 

under Section 401 does not exist or termination would be in the best interest of the individual or 

for other good cause; or 

 (2) modification of the conservatorship on the ground that the extent of protection 

or assistance granted is not appropriate or for other good cause.  

 (d) The court shall hold a hearing to determine whether termination or modification of a 

conservatorship is appropriate on: 

  (1) petition under subsection (c) which contains allegations that, if true, would 

support a reasonable belief that termination or modification of the conservatorship may be 

appropriate, but the court may decline to hold a hearing if a petition based on the same or 

substantially similar facts was filed within the preceding six months;  
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  (2) a communication from the individual subject to conservatorship, conservator, 

or person interested in the welfare of the individual which supports a reasonable belief that 

termination or modification of the conservatorship may be appropriate, including because the 

functional needs of the individual or supports or services available to the individual have 

changed;    

  (3) a report from a guardian or conservator which indicates that termination or 

modification may be appropriate because the functional needs or supports or services available to 

the individual have changed or a protective arrangement instead of conservatorship or other less 

restrictive alternative is available; or 

  (4) a determination by the court that a hearing would be in the best interest of the 

individual. 

(e) Notice of a petition under subsection (c) must be given to the individual subject to 

conservatorship, the conservator, and any such other person the court determines. 

(f) On presentation of prima facie evidence for termination of a conservatorship, the court 

shall order termination unless it is proven that a basis for appointment of a conservator under 

Section 401 exists.   

(g) The court shall modify the powers granted to a conservator if the powers are 

excessive or inadequate due to a change in the abilities or limitations of the individual subject to 

conservatorship, the individual’s supports, or other circumstances. 

(h) Unless the court otherwise orders for good cause, before terminating a 

conservatorship, the court shall follow the same procedures to safeguard the rights of the 

individual subject to conservatorship which apply to a petition for conservatorship.  

 (i) An individual subject to conservatorship who seeks to terminate or modify the terms 
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of the conservatorship has the right to choose an attorney to represent the individual in this 

matter.  [If the individual is not represented by an attorney, the court shall appoint an attorney 

under the same conditions as in Section 406.] The court shall award reasonable attorney’s fees to 

the attorney as provided in Section 119.  

(j) On termination of a conservatorship other than by reason of the death of the individual 

subject to conservatorship, property of the conservatorship estate passes to the individual.  The 

order of termination must direct the conservator to file a final report and petition for discharge on 

approval by the court of the final report. 

 (k) On termination of a conservatorship by reason of the death of the individual subject to 

conservatorship, the conservator promptly shall file a final report and petition for discharge on 

approval by the court of the final report.  On approval of the final report, the conservator shall 

proceed expeditiously to distribute the conservatorship estate to the individual’s estate or as 

otherwise ordered by the court.  The conservator may take reasonable measures necessary to 

preserve the conservatorship estate until distribution can be made.  

 (l) The court shall issue a final order of discharge on the approval by the court of the final 

report and satisfaction by the conservator of any other condition the court imposed on the 

conservator’s discharge.   

Legislative Note:   A state may make the policy decision to include the bracketed language in 

subsection (i).  This policy decision parallels Alternative A in Section 305. 

 

Comment 

 

Section 431 governs termination and modification of a conservatorship.  This topic was 
addressed in Section 112 of the 1997 act, which also covered changes in the conservator’s 
appointment, which are now addressed in Section 430.  When a conservatorship is terminated, 
the authority of the conservator ends and all powers granted to the conservator are restored to the 
individual who was formerly subject to conservatorship if that individual is still living.  
Modification occurs when the court changes the powers granted to the conservator under a 
continuing conservatorship.  Modification can expand or contract the conservator’s powers.   
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Subsection (a) provides that a conservatorship for a minor terminates when terminated by a court 
order, the minor is emancipated, or the minor dies.  Subsection (a) further provides that a 
conservatorship for a minor terminates when the minor reaches adulthood unless either (1) the 
minor consents to the conservatorship continuing to the age of 21, or (2) the court finds by clear-
and-convincing evidence that the minor’s interests would be substantially harmed if the 
conservatorship did not continue to the age of 21.  If either of these two conditions are met, the 
conservatorship may continue until the minor obtains 21 years of age.  In no event may a 
conservatorship imposed on a minor continue after the age of 21.  If the minor continues to need 
a conservator after the age of 21, a new proceeding must be instituted and the court must find 
that a basis exists for imposing a conservatorship on an adult under Section 401(b).   
 
By allowing a conservatorship to continue after the age of majority up to age 21 in limited 
circumstances, subsection (a) is designed to support transition planning for persons with 
intellectual disabilities and developmental disabilities as they transition from childhood to 
adulthood.  Extending the conservatorship in this manner may help avoid imposition of an 
Article 3 guardianship or a conservatorship that extends indefinitely in adulthood. 
 
Subsection (b) states that a conservatorship for an adult terminates on court order or when the 
adult dies. 
 
Subsection (c) provides that the individual subject to conservatorship, the conservator, or any 
person interested in the individual’s welfare may petition for termination or modification of the 
conservatorship.  Thus, the fact that the individual is subject to conservatorship in no way limits 
the individual’s right to seek court review.   
 
Pursuant to subsection (d), the court must hold a hearing to determine whether termination or 
modification is appropriate under four circumstances: (1) if the court concludes that such a 
hearing would be in the best interest of the individual subject to conservatorship; (2) if a report 
from either a guardian or conservator indicates that termination or modification may be 
appropriate because the needs of the individual have changed or a less restrictive alternative may 
be available; (3) if the individual, conservator, or another person interested in the welfare of the 
individual petitions for termination or removal and the petition contains allegations that—if 
true—would support a reasonable belief that termination or modification is in order; and (4) if 
the court receives a communication from the individual, conservator, or person interested in the 
individual’s welfare that supports a reasonable belief that termination or modification  may be 
appropriate.   The form that the communication takes is not determinative, and could include a 
grievance filed under Section 127.  The fact that the court has reason to believe that the 
allegations are not true is not a sufficient reason to refuse to hold a hearing.   It is important that 
the court hear the evidence as to whether modification or termination is appropriate, and not 
reach conclusions without a considered process.  To avoid excessive drain on judicial resources, 
however, the court may decline to hold a hearing if a petition based on the same or substantially 
similar facts was filed within the preceding six months.  Permitting a communication that falls 
short of a petition to trigger reconsideration of the conservatorship is necessary to make 
restoration a practical possibility for individuals subject to conservatorship.  See Erica Wood, 
Pamela Teaster, and Jenica Cassidy, Restoration of Rights in Adult Guardianship 42 (American 
Bar Association Commission on Law and Aging with the Virginia Tech Center for Gerontology, 
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2017) (reporting that “[t]he filing of a formal petition requesting restoration is burdensome or 
impossible for many individuals subject to guardianship”). 
 
Subsection (e) requires notice of a petition to terminate or modify the conservatorship filed by 
the individual, conservator, or person interested in the individual’s welfare under subsection (c) 
be given to the individual, the conservator, and any other person the court determines. 
Subsection (e) does not expressly require that notice be given if a hearing is held pursuant to an 
informal communication under subsection (d)(2) or independent determination by the court 
under subsection (d)(3), but it would appear that the notice given would, as a practical matter, be 
the same. For a hearing on the conservator’s removal, notice should always be given to the 
individual under conservatorship and to the conservator, and the court always has authority to 
order notice to other persons.  
 
Subsection (f) requires a court to terminate a conservatorship on presentation of prima facie 
evidence that supports termination unless it is proven that it would be proper to impose a 
conservatorship if a petition for conservatorship were brought at the current time.  That is, if 
there is no basis for imposing a conservatorship under Section 401, then the court may not 
continue the conservatorship.   
 
Subsection (g) requires the court to modify the conservator’s powers if they are excessive or 
inadequate due to a change in the abilities or limitations of the individual, the individual’s 
supports, or other circumstances.  Thus, even if the individual’s abilities have not improved, the 
court might be required to reduce the powers granted to the conservator if new, less restrictive 
alternatives become available (for example, the individual now has access to greater decision-
making support, or technological assistance).  Similarly, the court might be required to increase 
the powers granted the conservator if the individual’s abilities have deteriorated creating an 
unmet need, and no less restrictive alternatives are available.   
 
Subsection (h) requires that unless the court otherwise orders for good cause, before terminating 
or modifying a conservatorship for an individual under this section, the court must follow the 
same procedures to safeguard the rights of the respondent that apply at a hearing on a petition for 
an original appointment.  These procedures include appointment of a visitor and may also 
include appointment of counsel.  This subsection is intended to ensure the due process rights of 
the individual subject to conservatorship are fully respected, and the court is using a process that 
will provide the court with the evidence needed to make an appropriate and considered decision. 
 
Subsection (i) recognizes the right of an individual subject to conservatorship who seeks to 
terminate or modify that conservatorship to be represented by counsel. Such representation is 
essential to protect the individual’s due process rights.  To ensure the availability of such 
representation, the court is required to award reasonable attorney fees to such an attorney in 
accordance with Section 119 of this act.  As noted in the comments to Section 119, such 
compensation is important to ensure access to counsel for those seeking to restore rights.  See 

Nina A. Kohn & Catheryn Koss, Lawyers for Legal Ghosts: The Ethics and Legality of 

Representing Persons Subject to Guardianship, 91 WASH. L. REV. 581, 603 (2016) (“having the 
right to directly challenge the continued necessity or terms of the guardianship, including who 
serves as guardian, is virtually meaningless without the accompanying right to legal 
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representation.”).  Attorneys’ concerns about payment for their services are a significant barrier 
to attorneys accepting representation of individuals subject to guardianship or conservatorship.  
See Jenica Cassidy, Restoration of Rights in the Termination of Adult Guardianship, 23 ELDER L. 
J. 83, 102 (2015).   Subsection (g) includes bracketed language that an enacting jurisdiction may 
adapt to indicate its preferences on when to require a court to appoint an attorney for the 
individual. 
 
Subsections (j) and (k) specify the effect of termination on property that is part of the 
conservatorship estate.  If the conservatorship terminated for a reason other than the individual’s 
death, the property passes to the individual.  If the conservatorship terminated because the 
individual died, the property passes to the individual’s estate or as otherwise ordered by the 
court.  Distribution of the conservatorship estate upon the death of the individual is also 
addressed in Section 427, “Death of Individual Subject to Conservatorship.” 
 
Subsections (j), (k), and (l) govern discharge of the conservator.  Upon termination of a 
conservatorship, a conservator is not entitled to an order of discharge until the court approves the 
conservator’s final report and the conservator satisfies any other condition the court imposes for 
the conservator’s discharge.  A “report” refers to a full and detailed accounting of monies 
received and expended, as well as other matters, including a description of the conservator’s 
activities.  See Section 423 for the required contents.  A report lacking sufficient detail will 
preclude entry of the final order of discharge.  Until the final order of discharge is entered, a 
conservator remains liable for previous acts as well as the obligation to account for the assets and 
funds of the individual subject to conservatorship as provided in Section 423, “Conservator’s 
Report and Accounting; Monitoring.” 
 
Prior to entering a final order of discharge, the court should confirm that the conservator has 
accounted sufficiently for the assets and other property and has executed the appropriate 
documents and delivered the property under the conservator’s control. 
 
As a general matter, this section is responsive to concerns that individuals subject to 
conservatorship have historically faced often insurmountable barriers to restoration of rights.  
See generally Erica Wood, Pamela Teaster, and Jenica Cassidy, Restoration of Rights in Adult 
Guardianship (American Bar Association Commission on Law and Aging with the Virginia Tech 
Center for Gerontology, 2017).  Subsection 431, together with other provisions in this act, is 
designed to reduce those barriers so that individuals’ whose needs could be met by less 
restrictive means do not face unnecessary deprivations of liberty. 
 
 SECTION 432.  TRANSFER FOR BENEFIT OF MINOR WITHOUT 

APPOINTMENT OF CONSERVATOR. 

 (a) Unless a person required to transfer funds or other property to a minor knows that a 

conservator for the minor has been appointed or a proceeding is pending for conservatorship, the 

person may transfer an amount or value not exceeding $[15,000] in a 12-month period to: 
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  (1) a person that has care or custody of the minor and with whom the minor 

resides; 

  (2) a guardian for the minor; 

  (3) a custodian under [the Uniform Transfers to Minors Act or Uniform Gifts to 

Minors Act]; or 

  (4) a financial institution as a deposit in an interest-bearing account or certificate 

solely in the name of the minor and shall give notice to the minor of the deposit. 

 (b) A person that transfers funds or other property under this section is not responsible for 

its proper application. 

 (c) A person that receives funds or other property for a minor under subsection (a)(1) or 

(2) may apply it only to the support, care, education, health, or welfare of the minor, and may not 

derive a personal financial benefit from it, except for reimbursement for necessary expenses.  

Funds not applied for these purposes must be preserved for the future support, care, education, 

health, or welfare of the minor, and the balance, if any, transferred to the minor when the minor 

becomes an adult or otherwise is emancipated.  

Comment 

This section is similar to Section 104 of the 1997 act except that the suggested amount in 
subsection (a) that may be disbursed has been increased to $15,000 on account of inflation.  By 
contrast, the amount specified in the 1997 act was originally set at $5,000 and was increased to 
$10,000 in 2010.   
 
The section is designed primarily to facilitate required transfers of funds such as child support.  
When a minor annually receives from a specific payor property or cash of $15,000 or less over a 
12-month period, it often would be cumbersome and unnecessarily expensive to require the 
establishment of a conservatorship to handle the payments. This section allows the person 
transferring the property to do so in a more expeditious way.   
 
Subsection (a) provides several payment options to the person transferring the property. The 
person may make the transfer to the person having care and custody of the minor when the minor 
resides with that person, or may instead make payments to the minor’s guardian, a custodian 
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under the Uniform Transfers to Minors Act or custodial trustee under the Uniform Custodial 
Trust Act, or to a financial institution as a deposit in an interest-bearing account in the sole name 
of the minor if notice of the deposit is given to the minor.   
 
To encourage payors to make distributions under this section, subsection (b) provides that a 
person transferring money or property under this section is not responsible for its proper 
application.  However, the protection does not apply if the person required to make the transfer 
knows that a conservator has been appointed or that there is a proceeding pending for the 
appointment of a conservator.  Consequently, the fact that a guardian has been appointed does 
not require that payment be made to that guardian.  Should a guardian desire such authority, the 
appropriate course is for the guardian to petition the court to be appointed as conservator. 
 
Although the person making the transfer has no duty or obligation to see that the money or 
property is properly applied, this section is a default statute and does not override any specific 
provisions in a will or trust instrument relating to monies to be paid to a minor.  In those cases, 
the duty of the person making the transfer would be dictated by the terms of the will or trust 
instrument.  This section also does not override the provisions of other statutes in the enacting 
jurisdiction such as the Uniform Transfers to Minors Act, which allow payment by alternative 
means based on the size of the minor’s total estate, as opposed to this section, which allows 
payment based on the annual payment obligation of the person making the payment. 
 
Subsection (c) limits the use of the money or property to the minor’s support, care, education, 
health or welfare.  Only necessary expenses may be reimbursed from this money or property, 
with the balance being preserved for the minor’s future education, health, support, care or 
welfare.  This section does not apply to child support payments made pursuant to a court order 
because child support payments are made to another for the minor’s benefit. 
 
While a recipient of funds is not a fiduciary in the normally understood sense of a person 
appointed by the court or by written instrument, a recipient under this section is subject to 
fiduciary obligations.  Under subsection (c), the recipient may not derive any personal benefit 
from the transfer and must preserve funds not used for the minor’s benefit and transfer any 
balance to the minor upon emancipation or attainment of majority.  Should the recipient 
misapply the funds or property transferred, the recipient, given this fiduciary role, could be liable 
for breach of trust. 
 
The person receiving the monies may in appropriate cases consider the purchase of an annuity or 
some other financial arrangement whereby payout occurs at a time subsequent to the minor’s 
attainment of majority.  But to provide more certainty for the transaction the recipient should 
consider petitioning the court under Article 5 for approval of the purchase as a protective 
arrangement. 
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[ARTICLE] 5  

OTHER PROTECTIVE ARRANGEMENTS 

 SECTION 501.  AUTHORITY FOR PROTECTIVE ARRANGEMENT.  

 (a) Under this [article], a court: 

  (1) on receiving a petition for a guardianship for an adult may order a protective 

arrangement instead of guardianship as a less restrictive alternative to guardianship; and 

  (2) on receiving a petition for a conservatorship for an individual may order a 

protective arrangement instead of conservatorship as a less restrictive alternative to 

conservatorship.  

 (b) A person interested in an adult’s welfare, including the adult or a conservator for the 

adult, may petition under this [article] for a protective arrangement instead of guardianship.  

 (c) The following persons may petition under this [article] for a protective arrangement 

instead of conservatorship: 

  (1) the individual for whom the protective arrangement is sought; 

  (2) a person interested in the property, financial affairs, or welfare of the 

individual, including a person that would be affected adversely by lack of effective management 

of property or financial affairs of the individual; and 

  (3) the guardian for the individual. 

Comment 

Section 501, together with the subsequent sections of Article 5, create an alternative to 
guardianship and conservatorship for individuals whose needs can be met without the imposition 
of such a restrictive arrangement.  Specifically, these sections allow the court to enter an order 
that is precisely tailored to the individual’s circumstances and needs, and that is limited in scope 
and, potentially, duration.  By allowing the court to craft a simpler and less intrusive protective 
arrangement, Article 5 is responsive to the Third National Guardianship Summit’s call to 
embrace such less restrictive alternatives.  See generally Third National Guardianship Summit 

Standards & Recommendations, 2012 UTAH L. REV. 1191 (2012).  In addition, such limited 
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orders may reduce the costs to the individual (e.g., by avoiding the expense of a paying a 
conservator) and costs to the court system (e.g., by avoiding the costs associated with monitoring 
a conservator). 
 
Subsection (a)(1) allows a court to proceed with the process for ordering a protective 
arrangement instead of guardianship for an adult either upon a petition for such an arrangement 
or upon a petition for a guardianship of an adult.  Subsection (a)(2) allows a court to proceed 
with the process for ordering a protective arrangement instead of conservatorship for either an 
adult or minor upon a petition for such an arrangement or upon a petition for conservatorship for 
the adult or minor.   
 
Subsections (b) and (c) state who may petition for a protective arrangement instead of 
guardianship or conservatorship.  It grants standing to petition to the persons who would have 
standing to petition for guardianship under Section 302 or conservatorship under Section 402.  It 
also gives standing to the guardian for the respondent to petition for a protective arrangement 
instead of conservatorship.  This additional standing to petition is designed to allow the guardian 
to protect the financial interests of the respondent without taking the more intrusive step of 
petitioning for conservatorship.   
 

SECTION 502.  BASIS FOR PROTECTIVE ARRANGEMENT INSTEAD OF 

GUARDIANSHIP FOR ADULT. 

 (a) After the hearing on a petition under Section 302 for a guardianship or under Section 

501(b) for a protective arrangement instead of guardianship, the court may issue an order under 

subsection (b) for a protective arrangement instead of guardianship if the court finds by clear-

and-convincing evidence that: 

  (1) the respondent lacks the ability to meet essential requirements for physical 

health, safety, or self-care because the respondent is unable to receive and evaluate information 

or make or communicate decisions, even with appropriate supportive services, technological 

assistance, or supported decision making; and 

  (2)  the respondent’s identified needs cannot be met by a less restrictive 

alternative. 

 (b) If the court makes the findings under subsection (a), the court, instead of appointing a 

guardian, may: 
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  (1) authorize or direct a transaction necessary to meet the respondent’s need for 

health, safety, or care, including: 

  (A) a particular medical treatment or refusal of a particular medical 

treatment; 

   (B) a move to a specified place of dwelling; or 

   (C) visitation or supervised visitation between the respondent and another 

person;  

(2) restrict access to the respondent by a specified person whose access places the 

respondent at serious risk of physical, psychological, or financial harm; and  

(3) order other arrangements on a limited basis that are appropriate. 

(c) In deciding whether to issue an order under this section, the court shall consider the 

factors under Sections 313 and 314 which a guardian must consider when making a decision on 

behalf of an adult subject to guardianship. 

Comment 

Subsection (a) allows the court to order a protective arrangement instead of guardianship for an 
adult if the court makes the findings required to appoint a guardian for that respondent and, as is 
required for appointment of a guardian, does so based on clear-and-convincing evidence.  Thus, 
subsection (a) does not lower the standard for court-based intervention.  Rather, it provides the 
court with the ability to order an arrangement that is less restrictive than guardianship where 
such an order would meet the adult’s need. 

 
As set forth in subsection (b), after making the findings required by subsection (a), the court may 
authorize or direct any transaction necessary to meet the adult’s need for health, safety, or care.  
The list of transactions in subsection (b) is non-exclusive.  Listed are (1) a particular medical 
treatment or refusal of a particular medical treatment, (2) a move to a specified place of dwelling, 
and (3) visitation or supervised visitation between the respondent and another person.  An order 
requiring a third party to permit visitation with the respondent, and potentially setting forth a 
schedule for such visitation, may be appropriate where the respondent has been wrongfully 
denied the right to engage with others.  The court may also order an arrangement that restricts 
access “to the respondent by a specified person whose access places the respondent at serious 
risk of physical, psychological, or financial harm.”  
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When making an order under this section, the court is acting much like a guardian would in 
making a decision for an individual subject to guardianship.  Accordingly, subsection (c) 
requires the court to consider factors a guardian must consider when making decisions for an 
adult.  The result is that the court may not make an order simply because the court believes the 
order would be in the best interest of the adult.  The court must enter an order consistent with 
what the court determines the adult would decide if the adult were able to make the decision.  
This standard will therefore require the court, for example, to consider the adult’s wishes and 
values. 
 
Deliberately not included in this section is a provision allowing for a protective order instead of 
guardianship for a minor.  The possibility of such an order was considered as part of the drafting 
process, but was rejected amid concerns that it would provide inadequate protection for minors 
and could impinge on other areas of child welfare law. 
 
 SECTION 503.  BASIS FOR PROTECTIVE ARRANGEMENT INSTEAD OF 

CONSERVATORSHIP FOR ADULT OR MINOR. 

(a) After the hearing on a petition under Section 402 for conservatorship for an adult or 

under Section 501(c) for a protective arrangement instead of conservatorship for an adult, the 

court may issue an order under subsection (c) for a protective arrangement instead of 

conservatorship for the adult if the court finds by clear-and-convincing evidence that: 

 (1) the adult is unable to manage property or financial affairs because:  

  (A) of a limitation in the ability to receive and evaluate information or 

make or communicate decisions, even with appropriate supportive services, technological 

assistance, or supported decision making; or  

  (B) the adult is missing, detained, or unable to return to the United States; 

  (2) an order under subsection (c) is necessary to: 

   (A) avoid harm to the adult or significant dissipation of the property of the 

adult; or  

   (B) obtain or provide funds or other property needed for the support, care, 

education, health, or welfare of the adult or an individual entitled to the adult’s support; and  
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  (3) the respondent’s identified needs cannot be met by a less restrictive 

alternative. 

  (b) After the hearing on a petition under Section 402 for conservatorship for a minor or 

under Section 501(c) for a protective arrangement instead of conservatorship for a minor, the 

court may issue an order under subsection (c) for a protective arrangement instead of 

conservatorship for the respondent if the court finds by a preponderance of the evidence that the 

arrangement is in the minor’s best interest, and: 

  (1) if the minor has a parent, the court gives weight to any recommendation of the 

parent whether an arrangement is in the minor’s best interest;  

  (2) either: 

   (A) the minor owns money or property requiring management or 

protection that otherwise cannot be provided; 

   (B) the minor has or may have financial affairs that may be put at 

unreasonable risk or hindered because of the minor’s age; or  

   (C) the arrangement is necessary or desirable to obtain or provide funds or 

other property needed for the support, care, education, health, or welfare of the minor; and 

  (3) the order under subsection (c) is necessary or desirable to obtain or provide 

money needed for the support, care, education, health, or welfare of the minor. 

 (c) If the court makes the findings under subsection (a) or (b), the court, instead of 

appointing a conservator, may:  

(1) authorize or direct a transaction necessary to protect the financial interest or 

property of the respondent, including: 

(A) an action to establish eligibility for benefits;  
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(B) payment, delivery, deposit, or retention of funds or property; 

   (C) sale, mortgage, lease, or other transfer of property; 

   (D) purchase of an annuity; 

   (E) entry into a contractual relationship, including a contract to provide for 

personal care, supportive services, education, training, or employment;  

   (F) addition to or establishment of a trust;  

   (G) ratification or invalidation of a contract, trust, will, or other 

transaction, including a transaction related to the property or business affairs of the respondent; 

or  

   (H) settlement of a claim; or 

(2) restrict access to the respondent’s property by a specified person whose access 

to the property places the respondent at serious risk of financial harm. 

 (d) After the hearing on a petition under Section 501(a)(2) or (c), whether or not the 

court makes the findings under subsection (a) or (b), the court may issue an order to restrict 

access to the respondent or the respondent’s property by a specified person that the court finds by 

clear-and-convincing evidence: 

 (1) through fraud, coercion, duress, or the use of deception and control caused or 

attempted to cause an action that would have resulted in financial harm to the respondent or the 

respondent’s property; and  

 (2) poses a serious risk of substantial financial harm to the respondent or the 

respondent’s property. 

 (e) Before issuing an order under subsection (c) or (d), the court shall consider the 

factors under Section 418 a conservator must consider when making a decision on behalf of an 
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individual subject to conservatorship.   

(f) Before issuing an order under subsection (c) or (d) for a respondent who is a minor, 

the court also shall consider the best interest of the minor, the preference of the parents of the 

minor, and the preference of the minor, if the minor is 12 years of age or older.   

Comment 

Subsections (a) and (b) allow the court to order a protective arrangement instead of 
conservatorship for an adult or minor respondent if the court makes the findings required to 
appoint a conservator for that respondent.  Thus, subsection (a), which applies to adults, does not 
lower the standard for court-based intervention.  Rather, it provides the court with the ability to 
order an arrangement that is less restrictive than conservatorship (including a limited 
conservatorship) where such an order would meet the individual’s need.  Similarly, subsection 
(b) authorizes the court to order a protective arrangement instead of conservatorship for a minor 
if such an arrangement is in the minor’s best interest.  However, before ordering a protective 
arrangement for a minor, the court must give weight to the recommendation of a parent. 

 
As set forth in subsection (c), after making the findings required by subsection (a) or (b), the 
court may authorize or direct any transaction necessary to protect the financial interest or 
property of the individual about whom the findings were made.  The transactions listed in 
subsection (c) comprise a non-exclusive list.  The list is similar to the list of transactions in 
Section 412(a) of the 1997 act except that this act expressly authorizes an action to establish 
eligibility for benefits.  

 
Unlike subsections (a) and (b), subsection (d) creates a basis for court intervention that does not 
exist in Article 4.  It allows a court to restrict access to the respondent or the respondent’s 
property by another person who has already engaged in certain types of bad acts.  In order to 
impose the restriction, the court must find by clear-and-convincing evidence that the person 
being restricted has used fraud, coercion, duress, or deception and control to either cause or 
attempt to cause some act that did or would have financially harmed the respondent or the 
respondent’s property.  The court must also find by clear-and-convincing evidence that the 
person currently poses a serious risk of substantial financial harm to the respondent or the 
respondent’s property. 
 
Subsection (d) is designed to provide protection for individuals who are at serious risk of 
substantial financial harm as a result of the types of behaviors frequently referred to as “undue 
influence.”  Such behaviors constitute a pernicious, and particularly common, form of financial 
exploitation.  See generally Stacey Wood and Pi-Ju Li, Undue Influence and Financial Capacity: 

A Clinical Perspective, 36 GENERATIONS 53 (2012) (discussing the phenomenon of undue 
influence from a psychological perspective); Mary Joy Quinn, Friendly Persuasion, Good 

Salesmanship, or Undue Influence, 2 MARQUETTE ELDER’S ADVISOR 49 (2001) (describing 
undue influence and ways in which it can occur). 
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The relief provided by subsection (d) should be used sparingly and only if no less restrictive 
alternative is possible.  While the restriction on access is placed on the third party who has 
engaged in bad acts, it also restricts the respondent’s freedom of association and choices.  
Moreover, as the court does not need to find that the respondent’s ability to reason or make 
choices is otherwise impaired before restricting access, subsection (d) can be used to restrict the 
liberty of an individual who would otherwise be considered fully able and entitled to make 
decisions for himself or herself. 
 
While subsection (d) was drafted with situations often referred to as “undue influence” in mind, 
the term “undue influence” was deliberately not used.  The decision not to use this term was 
made in part because the term has been used in so many diverse, and at times inconsistent ways, 
across a variety of contexts.  See Mary Joy Quinn et. al, Undue Influence: Definitions and 

Applications (Report to the Borchard Center Foundation on Law and Aging, 2010) (describing 
the various ways states have defined undue influence and reporting that definitions are typically 
unclear or incomplete); Stacey Wood and Pi-Ju Li, Undue Influence and Financial Capacity: A 

Clinical Perspective, 36 GENERATIONS 53 (2012) (describing different ways undue influence has 
been defined in the psychology literature).  In addition, the concept of undue influence developed 
in the in the context of testamentary challenges and, in that context, the “unnaturalness” of a 
disposition can be evidence of undue influence.  See Carla Spivack, Why the Testamentary 

Doctrine of Undue Influence Should Be Abolished, 58 KAN. L. REV. 245, 264–67 (2010).  The 
drafting committee did not want to suggest that whether the conditions of this section are met 
depends on the perceived “naturalness” of the respondent’s behavior as such perceptions are 
easily influenced by the cultural perspectives and biases of the perceiver.  
 
Taken together, subsections (c) and (d) provide a concrete mechanism for protecting an 
individual from financial exploitation, without the more significant liberty restriction associated 
with imposition of a conservatorship.  Under subsections (c) and (d), rather than imposing a 
conservatorship, a court may craft a remedy specifically targeted to the individual’s 
circumstances and the threat.  For example, a court might authorize a designated individual to 
apply for Veteran’s, social security disability or Medicaid benefits on behalf of the individual; 
limit access to the adult’s property by another person; order the creation and funding of a trust; 
change title to an account that was compromised by another; or order online automatic payment 
of a specified bill. These limited remedies can solve a specific problem without imposing a 
conservatorship with the accompanying management costs to both the individual and the court 
system.  This is important because financial exploitation of older adults is a significant problem 
around the country, and exploitation is often perpetuated by individuals with whom the victim 
has an ongoing relationship and thus from whom they may need ongoing protection.  See RON 

ACIERNO ET AL., NATIONAL ELDER MISTREATMENT STUDY (2009) (in a national telephone survey 
of non-institutionalized persons aged sixty and older in the continental United States, finding that 
more than 5% had experienced financial exploitation by a family member in the past year alone).  
Such financial exploitation not only has profound implications for the well-being of its victims, it 
can also have a negative impact on public resources as states may be called on to provide 
assistance to its victims.  
 
When making an order under this section, the court is acting much like a conservator would in 
making a decision for an individual subject to guardianship.  Accordingly, subsection (e) 
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requires the court to consider factors a conservator must consider when making decisions for the 
individual.  The result is that the court may not make an order simply because the court believes 
the order would be in the best interest of the individual.  The court must enter an order consistent 
with what the court determines the individual would decide if the individual were able to make 
the decision.  This standard will therefore require the court to consider the individual’s wishes 
and values, among other factors. 

 
Finally, subsection (f) requires a court considering entering an order for a minor under this 
section to take into account the best interest of the minor, the preference of the parents of the 
minor, and the preference of the minor, if the minor is 12 years of age or older.   This 
requirement is designed both to protect the minor and to provide adequate deference to parental 
rights in accordance with the U.S. Supreme Court’s ruling in Troxel v. Granville, 530 U.S. 57 
(2000).   
 

 SECTION 504.  PETITION FOR PROTECTIVE ARRANGEMENT.  A petition for 

a protective arrangement instead of guardianship or conservatorship must state the petitioner’s 

name, principal residence, current street address, if different, relationship to the respondent, 

interest in the protective arrangement, the name and address of any attorney representing the 

petitioner, and, to the extent known, the following:  

  (1) the respondent’s name, age, principal residence, current street address, if 

different, and, if different, address of the dwelling in which it is proposed the respondent will 

reside if the petition is granted; 

  (2) the name and address of the respondent’s: 

   (A) spouse [or domestic partner] or, if the respondent has none, an adult 

with whom the respondent has shared household responsibilities for more than six months in the 

12-month period before the filing of the petition;  

   (B) adult children or, if none, each parent and adult sibling of the 

respondent, or, if none, at least one adult nearest in kinship to the respondent who can be found 

with reasonable diligence; and 

   (C) adult stepchildren whom the respondent actively parented during the 
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stepchildren’s minor years and with whom the respondent had an ongoing relationship in the two 

year period immediately before the filing of the petition; 

  (3) the name and current address of each of the following, if applicable:  

   (A) a person responsible for the care or custody of the respondent; 

   (B) any attorney currently representing the respondent; 

   (C) the representative payee appointed by the Social Security 

Administration for the respondent; 

   (D) a guardian or conservator acting for the respondent in this state or 

another jurisdiction; 

   (E) a trustee or custodian of a trust or custodianship of which the 

respondent is a beneficiary;  

   (F) the fiduciary appointed for the respondent by the Department of 

Veterans Affairs; 

   (G) an agent designated under a [power of attorney for health care] in 

which the respondent is identified as the principal;  

   (H) an agent designated under a power of attorney for finances in which 

the respondent is identified as the principal;  

 (I) a person nominated as guardian or conservator by the respondent if the 

respondent is 12 years of age or older; 

 (J) a person nominated as guardian by the respondent’s parent[,] [or] 

spouse [, or domestic partner ]in a will or other signed record; 

   (K) a person known to have routinely assisted the respondent with 

decision making in the six-month period immediately before the filing of the petition; and 
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   (L) if the respondent is a minor: 

    (i) an adult not otherwise listed with whom the respondent resides; 

and 

    (ii) each person not otherwise listed that had primary care or 

custody of the respondent for at least 60 days during the two years immediately before the filing 

of the petition or for at least 730 days during the five years immediately before the filing of the 

petition;  

  (4) the nature of the protective arrangement sought;  

  (5) the reason the protective arrangement sought is necessary, including a brief 

description of: 

   (A) the nature and extent of the respondent’s alleged need; 

   (B) any less restrictive alternative for meeting the respondent’s alleged 

need which has been considered or implemented;  

                         (C) if no less restrictive alternative has been considered or implemented, 

the reason less restrictive alternatives have not been considered or implemented; and 

   (D) the reason other less restrictive alternatives are insufficient to meet the 

respondent’s alleged need; 

  (6) the name and current address, if known, of any person with whom the 

petitioner seeks to limit the respondent’s contact; 

  (7) whether the respondent needs an interpreter, translator, or other form of 

support to communicate effectively with the court or understand court proceedings;  

  (8) if a protective arrangement instead of guardianship is sought and the 

respondent has property other than personal effects, a general statement of the respondent’s 
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property with an estimate of its value, including any insurance or pension, and the source and 

amount of any other anticipated income or receipts; and 

  (9) if a protective arrangement instead of conservatorship is sought, a general 

statement of the respondent’s property with an estimate of its value, including any insurance or 

pension, and the source and amount of other anticipated income or receipts. 

Comment 

This section lists the information that must be contained in the petition for a protective 
arrangement instead of guardianship for an adult under Section 502 or a protective arrangement 
instead of conservatorship for a minor or adult under Section 503.  The requirements for a 
petition for a protective arrangement instead of guardianship for an adult largely mirror those for 
a petition for a guardianship of an adult under Section 302.  Likewise, the requirements for a 
petition for a protective arrangement instead of conservatorship largely mirror those for a 
petition for a conservatorship under Section 402.   
 
Paragraph (1) requires the petitioner to provide basic information about the respondent.  If the 
petitioner is proposing a change in the respondent’s place of dwelling, the petition must contain 
the address of the proposed new dwelling.  
 
Paragraphs (2) and (3) require that the petition list family members and others who may have 
information useful to the court and to whom notice of the proceeding must be given under 
Section 505.  These persons will likely have the greatest interest in protecting the respondent and 
in making certain that the proposed arrangement is appropriate.   
 
Paragraph (4) requires the petition to state the type of protective arrangement sought.  As a wide 
range of arrangements can be ordered under Article 5, this statement will be critical to helping 
the court understand what the petitioner is requesting.   
 
Paragraph (5) emphasizes the importance of least restrictive alternatives.  The petitioner is 
required to state the nature and extent of the need alleged.  The petitioner must also identify all 
less restrictive alternatives for meeting that respondent’s alleged needs that have been considered 
or implemented, to justify any failure to pursue less restrictive alternatives, and to explain why 
less restrictive alternatives would not meet the respondent’s alleged needs.  These requirements 
serve to provide the court with important information relevant to whether an order under Article 
5 is appropriate.  These requirements also prompt would-be petitioners to explore less restrictive 
alternatives. 
 
Paragraph (6) requires the petitioner to state any person with whom the petitioner seeks to limit 
the respondent’s contact.  This provision is designed to alert the respondent, and others who 
receive notice of the petition, of a potential consequence of the order that may raise significant 
concerns.  Giving the respondent, and those entitled to a copy of the petition under Section 504, 
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full information will enable them to make more informed decisions about whether to oppose the 
petition. 
 
Paragraph (7) requires the petitioner to set forth respondent’s need, if any, for an interpreter, 
translator, or other form of support to effectively communicate with the court or understand court 
proceedings.  Thus, if the respondent uses another person to help the respondent communicate or 
understand, the petitioner should include this information. 
 
Finally, paragraphs (8) and (9) require the petitioner to include a general statement of the 
respondent’s property, including an estimated value, insurance and pension information, and 
information about other anticipated income or receipts.  This information should be detailed to 
enable the visitor to expeditiously complete the report required by Section 506, and to enable the 
court to determine whether a protective arrangement is needed.  An exception is made if the only 
property is personal effects and the petitioner is seeking a protective arrangement instead of 
guardianship; if the petitioner seeks a protective arrangement instead of conservatorship, 
personal effects must also be included in the general statement. 
 
To help petitioners satisfy the requirements of this section, Section 603 contains a sample 
petition form that petitioners may use. 
 
 SECTION 505.  NOTICE AND HEARING. 

 (a) On filing of a petition under Section 501, the court shall set a date, time, and place for 

a hearing on the petition.  

 (b) A copy of a petition under Section 501 and notice of a hearing on the petition must be 

served personally on the respondent. The notice must inform the respondent of the respondent’s 

rights at the hearing, including the right to an attorney and to attend the hearing.  The notice must 

include a description of the nature, purpose, and consequences of granting the petition.  The 

court may not grant the petition if notice substantially complying with this subsection is not 

served on the respondent.    

 (c) In a proceeding on a petition under Section 501, the notice required under subsection 

(b) must be given to the persons required to be listed in the petition under Section 504(1) through 

(3) and any other person interested in the respondent’s welfare the court determines.  Failure to 

give notice under this subsection does not preclude the court from granting the petition. 
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 (d) After the court has ordered a protective arrangement under this [article], notice of a 

hearing on a petition filed under this [act], together with a copy of the petition, must be given to 

the respondent and any other person the court determines. 

Comment 

The notice and hearing requirements of this section largely mirror those of Section 303 and 
Section 403.  This reflects the fact that a proceeding under this article should provide the 
respondent with the same high level of due process as proceedings under Article 3 and Article 4. 
 
Personal service of the petition and notice of hearing on the respondent is required.  Failure to 
personally serve the respondent is jurisdictional, as is notice that does not substantially comply 
with the requirements of subsection (b).  Notice of hearing must be given to the persons who are 
listed in the petition, but as provided in subsection (c) failing to give notice to those listed (other 
than the respondent) is not jurisdictional. For an explanation of why such notice is not 
jurisdictional, see the comments to Sections 303 and 403. 
 
Subsection (d) addresses the notice requirements for hearings on petitions for orders subsequent 
to the entry of an order under Article 5.  The individual subject to the order, and anyone else the 
court directs, must be given copies of any notice of hearing and a copy of any petition. This 
provision helps ensure that the individual subject to the order is kept informed of developments. 
 
Notice under this section is also governed by the general notice requirements for hearings under 
Section 113, which requires that notice be given at least 14 days prior to the hearing. 
 
 SECTION 506.  APPOINTMENT AND ROLE OF [VISITOR]. 

(a) On filing of a petition under Section 501 for a protective arrangement instead of 

guardianship, the court shall appoint a [visitor].  The [visitor] must be an individual with training 

or experience in the type of abilities, limitations, and needs alleged in the petition. 

 (b) On filing of a petition under Section 501 for a protective arrangement instead of 

conservatorship for a minor, the court may appoint a [visitor] to investigate a matter related to 

the petition or inform the minor or a parent of the minor about the petition or a related matter. 

 (c) On filing of a petition under Section 501 for a protective arrangement instead of 

conservatorship for an adult, the court shall appoint a [visitor][ unless the respondent is 

represented by an attorney appointed by the court]. The [visitor] must be an individual with 
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training or experience in the types of abilities, limitations, and needs alleged in the petition.  

 (d) A [visitor] appointed under subsection (a) or (c) shall interview the respondent in 

person and in a manner the respondent is best able to understand: 

  (1) explain to the respondent the substance of the petition, the nature, purpose, 

and effect of the proceeding, and the respondent’s rights at the hearing on the petition; 

  (2) determine the respondent’s views with respect to the order sought; 

  (3) inform the respondent of the respondent’s right to employ and consult with an 

attorney at the respondent’s expense and the right to request a court-appointed attorney;  

  (4) inform the respondent that all costs and expenses of the proceeding, including 

respondent’s attorney’s fees, may be paid from the respondent’s assets;  

  (5) if the petitioner seeks an order related to the dwelling of the respondent, visit 

the respondent’s present dwelling and any dwelling in which it is reasonably believed the 

respondent will live if the order is granted; 

  (6) if a protective arrangement instead of guardianship is sought, obtain 

information from any physician or other person known to have treated, advised, or assessed the 

respondent’s relevant physical or mental condition;  

  (7) if a protective arrangement instead of conservatorship is sought, review 

financial records of the respondent, if relevant to the [visitor’s] recommendation under 

subsection (e)(3); and 

  (8) investigate the allegations in the petition and any other matter relating to the 

petition the court directs. 

(e) A [visitor] under this section promptly shall file a report in a record with the court, 

which must include: 



228 
 

  (1) a recommendation whether an attorney should be appointed to represent the 

respondent; 

  (2) to the extent relevant to the order sought, a summary of self-care, 

independent-living tasks, and financial-management tasks the respondent:  

   (A) can manage without assistance or with existing supports;  

   (B) could manage with the assistance of appropriate supportive services, 

technological assistance, or supported decision making; and  

   (C) cannot manage; 

  (3) a recommendation regarding the appropriateness of the protective arrangement 

sought and whether a less restrictive alternative for meeting the respondent’s needs is available;  

  (4) if the petition seeks to change the physical location of the dwelling of the 

respondent, a statement whether the proposed dwelling meets the respondent’s needs and 

whether the respondent has expressed a preference as to the respondent’s dwelling; 

  (5) a recommendation whether a professional evaluation under Section 508 is 

necessary;  

  (6) a statement whether the respondent is able to attend a hearing at the location 

court proceedings typically are held; 

  (7) a statement whether the respondent is able to participate in a hearing and 

which identifies any technology or other form of support that would enhance the respondent’s 

ability to participate; and  

(8) any other matter the court directs. 

Legislative Note: The term “visitor” is bracketed because some states use a different term for 

the person appointed by the court to investigate and report on certain facts.  
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Comment 

 

Subsections (a) through (c) govern when a court may and must appoint a visitor.   
 
Subsection (a) requires the court to appoint a visitor upon receipt of a petition for a protective 
arrangement instead of guardianship under Section 501.  This provision mirrors the requirement 
in Section 304(a). 
 
Subsection (b) gives the court discretion to appoint a visitor upon receipt of a petition for a 
protective arrangement instead of conservatorship for a minor under Section 501.  Appointment 
is not required, but may be very helpful in assisting the court to determine whether a protective 
arrangement is appropriate and, if so, what form the protective arrangement should take. This 
provision mirrors the requirement in Section 405(a). 
 
Subsection (c) requires the court to appoint a visitor upon receipt of a petition for a protective 
arrangement instead of a conservatorship for an adult under Section 501 unless:  (1) the enacting 
state has included the bracketed language that no such appointment is required if the adult is 
represented by an attorney appointed by the court; and (2) the court has in fact appointed an 
attorney to represent the adult.  Notably, if the adult is represented by an attorney appointed by 
the court, the court may still appoint a visitor if it so chooses.  “Visitor” is bracketed in 
recognition that states use, and may wish to substitute, different words to refer to this position.  
This provision mirrors the requirement in Section 405(b). 
 
Visitors may be selected from a variety of professions, and may include physicians, 
psychologists, social workers, or nurses, among others.  Regardless of the visitor’s profession, 
subsections (a) and (c) require the visitor for an adult to have training and experience in the type 
of abilities, limitations, and needs the adult is alleged to have.  This training and experience 
should be sufficient so that the visitor may serve as the “eyes and ears” of the court.  Thus, for 
example, a visitor appointed for a respondent alleged to have Alzheimer’s disease must have 
training or experience in assessing the needs of those with Alzheimer’s disease.  As the 
appropriate disposition of the petition may well depend on what services are available to the 
respondent, the visitor should also be knowledgeable about less restrictive alternatives, including 
supportive services available in the respondent’s community.  As the visitor’s role is to provide 
objective information to the court, it is essential that the visitor not have a conflict of interest.  
For example, the visitor should not be an employee of an institution where the respondent 
resides.  Similarly, the petitioner should not nominate a visitor, and any such nomination should 
be disregarded by the court. 
 
Under subsection (d), the visitor is tasked with interviewing the respondent in person and 
explaining to the respondent the nature and potential consequences of the petition and the 
respondent’s rights.  The visitor must determine the respondent’s views about the order sought.  
The visitor should communicate in a language in which the respondent is proficient, 
accompanied by a qualified and disinterested interpreter as necessary.  While the visitor is not 
required to speak the respondent’s primary language, it is best practice to use visitors who do.  
Where this is not practicable, both good practice and due process dictate the use of interpreters 
so the respondent can understand and communicate.  If assistive devices are needed in order for 
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the visitor to explain to the respondent in a manner the respondent can understand, or for the 
respondent to communicate with the visitor, the visitor should use those assistive devices.     
 
The visitor, as set forth in subsection (e), is responsible for reporting to the court about a variety 
of matters about which the court will need information to act on the petition.  The visitor’s report 
must be in a record and include a list of recommendations or statements.  The particular 
statements or recommendation required depend, in part, on the type of protective arrangement 
sought and the type of needs alleged.  States enacting this act should consider developing a 
checklist for the items enumerated in subsection (e). 
 
If the petition is withdrawn prior to the appointment of a visitor, no appointment of a visitor is 
necessary.   
 
While appointment of a visitor is not without financial cost, appointment of visitors may reduce 
the states’ overall costs by avoiding unnecessary guardianships and conservatorships.  Courts 
faced with limited resources may also wish to consider using volunteer visitor programs.  See 
Volunteer Guardianship Monitoring and Assistance: Serving the Court and the Community, 
which was published by the American Bar Association Commission on Law and Aging in 2011.  
 
 SECTION 507.  APPOINTMENT AND ROLE OF ATTORNEY. 

Alternative A 

(a) The court shall appoint an attorney to represent the respondent in a proceeding under 

this [article] if: 

  (1) the respondent requests the appointment; 

  (2) the [visitor] recommends the appointment; or 

  (3) the court determines the respondent needs representation. 

Alternative B 

(a) Unless the respondent in a proceeding under this [article] is represented by an 

attorney, the court shall appoint an attorney to represent the respondent, regardless of the 

respondent’s ability to pay. 

End of Alternatives 

(b) An attorney representing the respondent in a proceeding under this [article] shall: 

 (1) make reasonable efforts to ascertain the respondent’s wishes; 
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 (2) advocate for the respondent’s wishes to the extent reasonably ascertainable; 

and   

 (3) if the respondent’s wishes are not reasonably ascertainable, advocate for the 

result that is the least restrictive alternative in type, duration, and scope, consistent with the 

respondent’s interests.  

[(c) The court shall appoint an attorney to represent a parent of a minor who is the subject 

of a proceeding under this [article] if: 

  (1) the parent objects to the entry of an order for a protective arrangement instead 

of guardianship or conservatorship; 

  (2) the court determines that counsel is needed to ensure that consent to the entry 

of an order for a protective arrangement is informed; or 

  (3) the court otherwise determines the parent needs representation.] 
 

Legislative Note: Subsection (c) is in brackets because some states have different policies 

regarding rights of parents in these cases. 

 

Comment 

 

Alternative provisions are offered in subsection (a).  Alternative A relies on the use of a 
“visitor,” who can be chosen or selected to provide the court with advice on a variety of matters 
other than legal issues.  Appointment of an attorney, nevertheless, is required under Alternative 
A when the court determines that the respondent needs representation, or counsel is requested by 
the respondent or recommended by the visitor.  Alternative A is in accord with the National 
Probate Court Standards.   National Probate Court Standards, Standard 3.3.5 “Appointment of 
Counsel” (2013) provides:  
 

(a) Counsel should be appointed by the probate court to represent the respondent when: 
(1) requested by an unrepresented respondent; 
(2) recommended by a court visitor; 
(3) the court, in the exercise of its discretion, determines that the respondent is in 

need of representation; or 
(4) otherwise required by law. 

(b) The role of counsel should be that of an advocate for the respondent. 
 
It is expected that courts in states enacting Alternative A of subsection (a), will appoint counsel 
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in virtually all cases in which the respondent would otherwise be unrepresented.  In such 
jurisdictions, courts should err on the side of protecting the respondent’s rights and find, absent a 
compelling reason otherwise, that the respondent needs representation.  Visitors in such 
jurisdictions also need to be sensitive to the fact that the respondent may lack the ability to 
knowingly waive appointment of counsel.   
 
In light of these concerns and in the interest of providing full due process to respondents, states 
may wish to adopt Alternative B, which provides for mandatory appointment of counsel.  
Mandatory appointment has been strongly urged by the American Bar Association (A.B.A.) 
Commission on Law and Aging and helps ensure that the respondent’s rights are fully 
represented and protected in the proceeding.  
 
Subsection (b), which is new to the act, specifies the role of the attorney for the respondent, 
regardless of whether the state has chosen alternative A or B.  It specifies that the attorney must 
make reasonable efforts to ascertain what the respondent wishes and must advocate for those 
wishes.  This has the effect of directing the attorney to maintain a normal attorney-client 
relationship with the respondent. A.B.A. Model Rule of Professional Conduct 1.14, which is also 
applicable here, directs the attorney to maintain, as far as reasonably possible, a normal attorney-
client relationship with a client of diminished capacity, and provides guidance on what may be 
done if maintaining a normal attorney-client relationship becomes difficult. Subsection (b) is also 
in accord with National Probate Court Standards, Standard 3.3.5 “Appointment of Counsel” 
(2013) with respect to the role of counsel.  
 
Subsection (c), which is in brackets, gives states the option of creating a limited right to 
appointed counsel for parents whose minor children are the subject of a proceeding under 
Section 501.  Subsection (c), if enacted, would require the court to appoint an attorney to 
represent such a parent if the parent objected to a protective arrangement instead of 
conservatorship, the parent appeared to be consenting to entry of an order for a protective 
arrangement instead of conservatorship but the court determined that counsel was needed to 
make sure that consent was informed, or the court otherwise determined that the parent needed 
counsel.  Subsection (c) is designed not only to protect the interests of parents, but also to 
potentially empower parents to better protect the rights of their minor children.  In determining 
whether to enact subsection (c), enacting jurisdictions should consider the substantial benefit of 
representation in protecting parents’ fundamental rights and the important interest in parenting 
their own children. 
 
Subsections (a) and (b) of this section mirror Section 305(a) and (b) and Section 406(a) and (b).  
Subsection (c) of this section mirrors Section 406(c).  

 
 SECTION 508.  PROFESSIONAL EVALUATION.   

(a) At or before a hearing on a petition under this [article] for a protective arrangement, 

the court shall order a professional evaluation of the respondent: 

 (1) if the respondent requests the evaluation; or 
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 (2) or in other cases, unless the court finds that it has sufficient information to 

determine the respondent’s needs and abilities without the evaluation.  

(b) If the court orders an evaluation under subsection (a), the respondent must be 

examined by a licensed physician, psychologist, social worker, or other individual appointed by 

the court who is qualified to evaluate the respondent’s alleged cognitive and functional abilities 

and limitations and will not be advantaged or disadvantaged by a decision to grant the petition or 

otherwise have a conflict of interest.  The individual conducting the evaluation promptly shall 

file a report in a record with the court.  Unless otherwise directed by the court, the report must 

contain: 

  (1) a description of the nature, type, and extent of the respondent’s cognitive and 

functional abilities and limitations; 

  (2) an evaluation of the respondent’s mental and physical condition and, if 

appropriate, educational potential, adaptive behavior, and social skills; 

  (3) a prognosis for improvement, including with regard to the ability to manage 

the respondent’s property and financial affairs if a limitation in that ability is alleged, and 

recommendation for the appropriate treatment, support, or habilitation plan; and 

  (4) the date of the examination on which the report is based. 

 (c) The respondent may decline to participate in an evaluation ordered under subsection 

(a). 

Comment 

A professional evaluation of the respondent is required in two circumstances.  First, subsection 
(a)(1) mandates a professional evaluation when demanded by the respondent.  When represented 
by counsel, the respondent may demand the evaluation through counsel.  If the respondent is 
truly incapacitated and not represented by counsel, it is unlikely that the respondent will demand 
an evaluation.  However, the court still can order a professional evaluation either on the visitor’s 
recommendation or on its own motion.   
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Second, subsection (a)(2) mandates a professional evaluation in other cases unless the court 
explicitly finds it has sufficient information to determine both the respondent’s needs and 
abilities without that evaluation.  Consistent with this requirement, a court should order a 
professional evaluation any time the nature and scope of the respondent’s abilities, limitations, 
and needs are not absolutely clear based on its own assessment and on the visitor’s report.  By 
providing the court with an expert evaluation of the respondent’s abilities and limitations, the 
professional evaluation not only helps the court determine whether a protective arrangement is 
necessary, but also helps the court determine how to craft an appropriate order. 
 
If an evaluation is ordered, subsection (b) requires that it be performed by a professional who is 
qualified to evaluate the respondent’s alleged cognitive and functional abilities and limitations.  
Assessing both abilities and limitations is important because an individual’s functional needs will 
likely reflect the interaction between abilities and limitations.  As part of the evaluation 
described in subsection (b), the professional evaluator should generally include a summary of 
any consultation with the respondent’s treating physician.   
 
Subsection (c) recognizes the right of the respondent to decline to participate in the evaluation.  
A respondent might so decline because of concern about undue invasion of privacy.  However, if 
the respondent refuses participation, the court will have less information on which to base its 
conclusion.  For respondents who oppose the proposed protective arrangement, this may be 
particularly problematic as the bulk of the court’s information may end up being supplied by the 
petitioner. 
 
Section 508 largely mirrors Sections 306 and 407. 
 
 SECTION 509.  ATTENDENCE AND RIGHTS AT HEARING. 

(a) Except as otherwise provided in subsection (b), a hearing under this [article] may not 

proceed unless the respondent attends the hearing.  If it is not reasonably feasible for the 

respondent to attend a hearing at the location court proceedings typically are held, the court shall 

make reasonable efforts to hold the hearing at an alternative location convenient to the 

respondent or allow the respondent to attend the hearing using real-time audio-visual technology.  

(b) A hearing under this [article] may proceed without the respondent in attendance if the 

court finds by clear-and-convincing evidence that: 

 (1) the respondent consistently and repeatedly has refused to attend the hearing 

after having been fully informed of the right to attend and the potential consequences of failing 
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to do so;   

 (2) there is no practicable way for the respondent to attend and participate in the 

hearing even with appropriate supportive services and technological assistance; or  

 (3) the respondent is a minor who has received proper notice and attendance 

would be harmful to the minor.    

 (c) The respondent may be assisted in a hearing under this [article] by a person or 

persons of the respondent’s choosing, assistive technology, or an interpreter or translator, or a 

combination of these supports.  If assistance would facilitate the respondent’s participation in the 

hearing, but is not otherwise available to the respondent, the court shall make reasonable efforts 

to provide it. 

 (d) The respondent has a right to choose an attorney to represent the respondent at a 

hearing under this [article]. 

(e) At a hearing under this [article], the respondent may: 

 (1) present evidence and subpoena witnesses and documents;  

 (2) examine witnesses, including any court-appointed evaluator and the [visitor]; 

and  

 (3) otherwise participate in the hearing.   

(f) A hearing under this [article] must be closed on request of the respondent and a 

showing of good cause. 

(g) Any person may request to participate in a hearing under this [article].  The court may 

grant the request, with or without a hearing, on determining that the best interest of the 

respondent will be served.  The court may impose appropriate conditions on the person’s 

participation. 
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Comment 

Subsection (a) provides that, except under the unusual circumstances set forth in subsection (b), 
no hearing on a petition for a protective arrangement instead of guardianship or conservatorship 
may proceed without the presence of the respondent.  The fact that the respondent may not be 
able to attend the hearing at the location where the court normally conducts hearings does not 
justify holding the hearing without the respondent.  Rather, the court must try to hold the hearing 
at a location that the respondent can attend or by using real-time, audio-visual technology.  As a 
general matter, it is preferable to do the former, as in-person interactions will allow the court to 
observe the respondent’s context, which can help the court to understand factors that may be 
influencing the respondent’s behavior and communications.  However, real-time, audio-visual 
technology can provide a reasonable alternative in appropriate situations if the technology allows 
both the court and respondent to communicate with one another to the best of their abilities. 
 
The exceptions in subsection (b) to the requirement that the respondent must attend the hearing 
are deliberately very narrow.  For the hearing to proceed without the respondent in attendance, 
the court must find at least one of three things by clear-and-convincing evidence.   
 
The first exception is that the respondent consistently and repeatedly refused to attend the 
hearing despite being fully informed of the right to attend and potential consequences of not 
doing so.  Thus, for example, a respondent who cannot physically access the courthouse where 
the hearing is scheduled must understand that she has a right to have the hearing held at an 
alternative location or by using real-time, audio-visual technology.  The respondent should also 
understand that a guardian could be appointed for her in her absence, and that this appointment 
could strip her of the right to make important, personal decisions for herself. Among the 
responsibilities of the visitor in Section 506(d) is to explain the effect of the proceeding, the 
respondent’s rights at the hearing, and the effect of the order sought.  
 
The second exception is that there is no practicable way for the respondent to attend and 
participate in the hearing even with appropriate supportive services and technological assistance.    
Both parts of this requirement—that the respondent cannot practically attend and that the 
respondent cannot participate even with support—must be fully satisfied for this exception to 
apply.  The exception should be used very sparingly as best practice is to hold the hearing in the 
presence of the respondent regardless of the respondent’s abilities.  Without the respondent’s 
presence the court is relying on third-party information to determine that it is in fact not feasible 
for the respondent to attend and that the respondent is not being prevented from attending for 
some other reason.  Especially where this information is presented by the petitioner, or does not 
include a professional evaluation, courts should be extremely hesitant to rely on it to excuse the 
respondent’s presence. 
 
The third exception is that the respondent is a minor who has received proper notice and 
attendance by the minor would be harmful to the minor.   
 
The respondent has the right to take an active role in the hearing, as detailed in subsection (e). 
Subsection (c) recognizes that to exercise this right, the respondent may need assistance.  It 
therefore provides that the respondent has a right to assistance at the hearing and places an 
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affirmative duty on the court to take reasonable measures to facilitate the respondent with 
receiving that assistance.   
 
As indicated in subsection (d), the respondent has a right to choose an attorney to represent the 
respondent at the hearing.  The respondent is free to choose an attorney other than the one who 
would otherwise be appointed by the court.  This provision does not govern payment of the 
attorney.  That issue is addressed in Section 119. 
 
Under subsection (f), the respondent can request that the hearing be closed, but the court may 
grant the request only upon a showing of good cause.   
 
Under subsection (g), others may make a request to participate, which can be granted by the 
court without a hearing, if the court finds that the respondent’s best interest is served by the 
participation.  The court’s order granting the request to participate may include appropriate 
conditions or limitation. 
 
This section mirrors Section 408, except insofar as Section 408 requires a proposed conservator 
to attend the hearing unless excused for good cause.  Section 408, in turn, largely mirrors Section 
307, except that it does not contain the additional exception for allowing the proceeding to occur 
without the respondent when the respondent is a minor. 
 

 SECTION 510.  NOTICE OF ORDER.  The court shall give notice of an order under 

this [article] to the individual who is subject to the protective arrangement instead of 

guardianship or conservatorship, a person whose access to the individual is restricted by the 

order, and any other person the court determines. 

Comment 

Section 510 requires the court to give notice of an order entered under Article 5 to the individual 
subject to the protective arrangement, any person whose access to the individual subject to the 
protective arrangement is restricted by the order, and any other person the court determines.  The 
general notice provisions of Section 113 govern the form and timing of the notice. 
 

 SECTION 511.  CONFIDENTIALITY OF RECORDS.   

 (a) The existence of a proceeding for or the existence of a protective arrangement instead 

of guardianship or conservatorship is a matter of public record unless the court seals the record 

after: 

  (1) the respondent, the individual subject to the protective arrangement, or the 
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parent of a minor subject to the protective arrangement requests the record be sealed; and 

  (2) either: 

   (A) the proceeding is dismissed;  

   (B) the protective arrangement is no longer in effect; or  

   (C) an act authorized by the order granting the protective arrangement has 

been completed. 

  (b) A respondent, an individual subject to a protective arrangement instead of 

guardianship or conservatorship, an attorney designated by the respondent or individual, a parent 

of a minor subject to a protective arrangement, and any other person the court determines are 

entitled to access court records of the proceeding and resulting protective arrangement.  A person 

not otherwise entitled to access to court records under this subsection for good cause may 

petition the court for access.  The court shall grant access if access is in the best interest of the 

respondent or individual subject to the protective arrangement or furthers the public interest and 

does not endanger the welfare or financial interests of the respondent or individual. 

 [(c) A report of a [visitor] or professional evaluation generated in the course of a 

proceeding under this [article] must be sealed on filing but is available to: 

  (1) the court; 

  (2) the individual who is the subject of the report or evaluation, without limitation 

as to use; 

  (3) the petitioner[, visitor,] and petitioner’s and respondent’s attorneys, for 

purposes of the proceeding;  

  (4) unless the court orders otherwise, an agent appointed under a power of 

attorney for finances in which the respondent is the principal;  
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  (5) if the order is for a protective arrangement instead of guardianship and unless 

the court orders otherwise, an agent appointed under a [power of attorney for health care] in 

which the respondent is identified as the principal; and  

  (6) any other person if it is in the public interest or for a purpose the court orders 

for good cause.] 

Legislative Note: Subsection (c) is bracketed in recognition that states have different policies 

and procedures regarding the sealing of court records. 

 

Comment 

 

Protective arrangements involve highly personal and other data whether the arrangement is in 
lieu of guardianship or is in lieu of conservatorship. It is important that the respondent’s privacy 
be protected.  Furthermore, data found in guardianship or conservatorship records, such as Social 
Security numbers and information concerning financial accounts, can be used to facilitate fraud. 
Concern about access by the general public has increased as electronic filing of court records has 
made these records more accessible.  
 
On the other hand, public access is important.  One criticism of guardianship and conservatorship 
in some states is that too much happens behind closed doors. The public, and “watch-dog” 
groups in particular, want to know how the guardianship and conservatorship system is 
functioning.  In addition, this act encourages family and others interested in the welfare of the 
respondent to participate in the proceeding.  Sections 504 and 505 working together require 
notice of the proceeding to be given to family and others whose participation might enhance the 
proceeding.  In order for these persons to effectively monitor the protective arrangement, they 
need access to records.  However, with the move to electronic filing and increasing concerns 
about protecting sensitive information, more courts are limiting access to guardianship or 
conservatorship records to the immediate parties and their counsel. 
 
This section attempts to balance these conflicting policy concerns. Subsection (a) provides that 
the existence of a proceeding for a protective arrangement and the protective arrangement itself 
is a matter of public record.  But even then, similar to the expungement of criminal records, the 
court has the authority to seal even the existence of the protective arrangement if the proceeding 
was dismissed, the protective arrangement is no longer in effect, or the actions authorized to be 
performed by the protective arrangement have been completed.   
 
Subsection (b) addresses access to the underlying records of the protective arrangement. In 
addition to the individual and the individual’s attorney, access is granted to a parent of a minor 
who is subject to a protective arrangement. Access is also granted to other persons the court 
determines, including persons whose access is in the best interest of the individual or in 
furtherance of the public interest and whose access does not endanger the welfare of financial 
interests of the individual.  
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The documents most likely to contain highly sensitive information are the visitor report under 
Section 506 and the professional evaluation under Section 508.  Consequently, access to these 
documents is more restricted than other documents filed, which are covered by subsection (b). 
Pursuant to subsection (c), access to the visitor or evaluation report is available only to the court, 
the individual who is the subject of the proceeding and that individual’s attorney, the petitioner 
and petitioner’s attorney, and the visitor.  Unless the court orders otherwise, access is also 
available to agents under powers of attorney for finances and, if the protective arrangement is in 
lieu of guardianship, to an agent under a power of attorney for health care. The court may also 
order notice to other persons if in the public interest or for other good cause.  A partial or 
complete redaction of sensitive personal or financial information may be a practical solution for 
courts in balancing the need for disclosure to the public and the interests of family and friends, 
with the need to protect the individual’s privacy and avoid misuse of sensitive data. 
 
Because states vary considerably on their policies with regard to confidentiality in guardianship 
and conservatorship cases, subsection (c) has been placed in brackets, signaling that states are 
free to modify the language to match their local practice.  
 
 SECTION 512.  APPOINTMENT OF [MASTER].  The court may appoint a [master] 

to assist in implementing a protective arrangement under this [article].  The [master] has the 

authority conferred by the order of appointment and serves until discharged by court order. 

Legislative Note: The term “master” is bracketed in recognition that states have different terms 

for this role. 

 

Comment 

 

There may be times when it will be necessary, or simply advantageous, for the court to appoint a 
neutral party to help implement a protective arrangement under Article 5.  The person appointed 
only has the authority conferred by the court in the order of appointment.  Thus, the court order 
should specify the master’s authority with respect to the particular transaction the court has 
approved.  The person does not have the powers or duties of a guardian or conservator but only 
the powers or duties specific to the order.   
 

[[ARTICLE] 6 

FORMS 

 SECTION 601.  USE OF FORMS.  Use of the forms contained in this [article] is 

optional.  Failure to use these forms does not prejudice any party. 

Legislative note:  An enacting state may wish to modify a form in this article to best reflect state 

practice.  The Appendix to this act includes sample orders that a court may use to deny or grant 
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a guardianship, conservatorship, or protective arrangement instead of guardianship or 

conservatorship for an adult in accordance with this act. 

 

Comment 

 

The forms in this act are designed to make it easier for parties to comply with the requirements 
of the act, as well as to make it easier for parties to act in accordance with the spirit and goals of 
this act.  In particular, the forms help ensure the petitioner will conduct the thorough needs 
analysis required by the act, and help the court implement the least restrictive alternative that will 
meet the needs of the respondent.  No party should be prejudiced in any way for failure to use the 
forms provided under this act.  As indicated in the legislative note, states may wish to modify 
certain aspects of these forms to reflect state practice.   
 
 SECTION 602.  PETITION FOR GUARDIANSHIP FOR MINOR.  This form may 

be used to petition for guardianship for a minor. 

Petition for Guardianship for Minor 

 

State of: 

[County] of: 

Name and address of attorney representing Petitioner, if applicable: 

 

Note to Petitioner:  This form can be used to petition for a guardian for a minor. A court may 
appoint a guardian for a minor who does not have a guardian if the court finds the appointment is 
in the minor’s best interest, and: (1) the parents, after being fully informed of the nature and 
consequences of guardianship, consent; (2) all parental rights have been terminated; or (3) the 
court finds by clear-and-convincing evidence that the parents are unwilling or unable to exercise 
their parental rights. 
 

1. Information about the person filing this petition (the “Petitioner”). 

 a. Name: 
 b. Principal residence: 
 c. Current street address (if different): 
 d. Relationship to minor: 
 e. Interest in this petition: 
 f. Telephone number (optional): 
 h.  Email address (optional): 
 
2. Information about the minor alleged to need a guardian.  

 Provide the following information to the extent known. 
 a. Name: 
 b. Age:  
 c. Principal residence: 
 d. Current street address (if different): 
 e. If Petitioner anticipates the minor moving, or seeks to move the minor,  
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  proposed new address: 
 f. Does the minor need an interpreter, translator, or other form of support to 

 communicate with the court or understand court proceedings?  If so, please 
 explain. 

 g. Telephone number (optional): 
 h. Email address (optional): 
 
3. Information about the minor’s parent(s). 

 a. Name(s) of living parent(s): 
 b.  Current street address(es) of living parent(s): 
 d. Does any parent need an interpreter, translator, or other form of support to 

 communicate with the court or understand court proceedings?  If so, please 
 explain. 

 
4. People who are required to be notified of this petition.  State the name and current 

address of the people listed in Appendix A. 
 

5. Appointment requested.  State the name and address of any proposed guardian and the 
reason the proposed guardian should be selected. 

 
6. State why Petitioner seeks the appointment.  Include a description of the nature and 

extent of the minor’s alleged need. 
 
7. Property.  If the minor has property other than personal effects, state the minor’s 
 property with an estimate of its value. 
 
8. Other proceedings.  If there are any other proceedings concerning the care or custody of 
 the minor currently pending in any court in this state or another jurisdiction, please 
 describe them. 

 
9. Attorney(s).  If the minor or the minor’s parent is represented by an attorney in this 

matter, state the name, [telephone number, email address,] and address of the attorney(s). 
 

SIGNATURE 

 
______________________________________  ____________________________ 
Signature of Petitioner      Date 
 
______________________________________  _____________________________ 
Signature of Petitioner’s Attorney if     Date 
Petitioner is Represented by Counsel   
 

APPENDIX A:   

People whose name and address must be listed in Section 4 of this petition if they are not 

the Petitioner. 

• The minor, if the minor is 12 years of age or older; 
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• Each parent of the minor or, if there are none, the adult nearest in kinship that can be found;  

• An adult with whom the minor resides;  

• Each person that had primary care or custody of the minor for at least 60 days during the two 
years immediately before the filing of the petition or for at least 730 days during the five 
years immediately before the filing of the petition;  

• If the minor is 12 years of age or older, any person nominated as guardian by the minor; 

• Any person nominated as guardian by a parent of the minor;  

• The grandparents of the minor; 

• Adult siblings of the minor; and 
Any current guardian or conservator for the minor appointed in this state or another jurisdiction.  

Comment 

This section contains a form that may be used to petition for guardianship of a minor consistent 
with the requirements of Article 2.   
 

 SECTION 603.  PETITION FOR GUARDIANSHIP, CONSERVATORSHIP, OR 

PROTECTIVE ARRANGEMENT.  This form may be used to petition for: 

 (1) guardianship for an adult;  

 (2) conservatorship for an adult or minor;  

 (3) a protective arrangement instead of guardianship for an adult; or  

 (4) a protective arrangement instead of conservatorship for an adult or minor. 

Petition for Guardianship, Conservatorship, or Protective Arrangement 

State of: 

[County] of: 

Name and address of attorney representing Petitioner, if applicable: 

 

Note to Petitioner:  This form can be used to petition for a guardian, conservator, or 
both, or for a protective arrangement instead of either a guardianship or conservatorship.  
This form should not be used to petition for guardianship for a minor. 
 
The court may appoint a guardian or order a protective arrangement instead of 
guardianship for an adult if the adult lacks the ability to meet essential requirements for 
physical health, safety, or self-care because (1) the adult is unable to receive and evaluate 
information or make or communicate decisions even with the use of supportive services, 
technological assistance, and supported decision-making, and (2) the adult’s identified 
needs cannot be met by a less restrictive alternative.   
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The court may appoint a conservator or order a protective arrangement instead of 
conservatorship for an adult if (1) the adult is unable to manage property and financial 
affairs because of a limitation in the ability to receive and evaluate information or make 
or communicate decisions even with the use of supportive services, technological 
assistance, and supported decision making or the adult is missing, detained, or unable to 
return to the United States, and (2) appointment is necessary to avoid harm to the adult or 
significant dissipation of the property of the adult, or to obtain or provide funds or other 
property needed for the support, care, education, health, or welfare of the adult, or of an 
individual who is entitled to the adult’s support, and protection is necessary or desirable 
to provide funds or other property for that purpose.    
 
The court may appoint a conservator or order a protective arrangement instead of 
conservatorship for a minor if (1) the minor owns funds or other property requiring 
management or protection that cannot otherwise be provided; or (2) it would be in the 
minor’s best interest, and the minor has or may have financial affairs that may be put at 
unreasonable risk or hindered because of the minor’s age, or appointment is necessary or 
desirable to provide funds or other property needed for the support, care, education, 
health, or welfare of the minor.  
 
The court may also order a protective arrangement instead of conservatorship that 
restricts access to an individual or an individual’s property by a person that the court 
finds: (1) through fraud, coercion, duress, or the use of deception and control, caused, or 
attempted to cause, an action that would have resulted in financial harm to the individual 
or the individual’s property; and (2) poses a serious risk of substantial financial harm to 
the individual or the individual’s property. 

 

1. Information about the person filing this petition (the “Petitioner”). 

 a. Name: 
 b. Principal residence: 
 c. Current street address (if different): 
 d. Relationship to Respondent: 
 e. Interest in this petition: 
 f. Telephone number (optional): 
 g. Email address (optional): 
 
2. Information about the individual alleged to need protection (the “Respondent”).  

Provide the following information to the extent known. 
 a. Name: 
 b. Age:  
 c. Principal residence: 
 d. Current street address (if different): 
 e. If Petitioner anticipates Respondent moving, or seeks to move Respondent,  

 proposed new address: 
 f. Does Respondent need an interpreter, translator, or other form of support to 

 communicate with the court or understand court proceedings? If so, please 
 explain. 
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 g. Telephone number (optional): 
 h. Email address (optional): 
 
3. People who are required to be notified of this petition.  State the name and address of 

the people listed in Appendix A. 
 

4. Existing agents.  State the name and address of any person appointed as an agent under a 
power of attorney for finances or [power of attorney for health care], or who has been 
appointed as the individual’s representative for payment of benefits.   

 

5. Action requested.  State whether Petitioner is seeking appointment of a guardian, a 
conservator, or a protective arrangement instead of an appointment. 

 

6. Order requested or appointment requested.  If seeking a protective arrangement 
instead of a guardianship or conservatorship, state the transaction or other action you 
want the court to order.  If seeking appointment of a guardian or conservator, state the 
powers Petitioner requests the court grant to a guardian or conservator.   

 
7. State why the appointment or protective arrangement sought is necessary.  Include a 

description of the nature and extent of Respondent’s alleged need. 
 
8. State all less restrictive alternatives to meeting Respondent’s alleged need that have 

been considered or implemented.  Less restrictive alternatives could include supported 
decision making, technological assistance, or the appointment of an agent by Respondent 
including appointment under a [power of attorney for health care] or power of attorney 
for finances.  If no alternative has been considered or implemented, state the reason why 
not. 

 

9. Explain why less restrictive alternatives will not meet Respondent’s alleged need. 
 

10. Provide a general statement of Respondent’s property and an estimate of its value. 

Include any real property such as a house or land, insurance or pension, and the source 
and amount of any other anticipated income or receipts.  As part of this statement, 
indicate, if known, how the property is titled (for example, is it jointly owned?). 

 
11. For a petition seeking appointment of a conservator. (skip this section if not asking 

for appointment of a conservator) 
a. If seeking appointment of a conservator with all powers permissible under this 

state’s law, explain why appointment of a conservator with fewer powers (i.e., a 
“limited conservatorship”) or other protective arrangement instead of 
conservatorship will not meet the individual’s alleged needs. 

 
b. If seeking a limited conservatorship, state the property Petitioner requests be 

placed under the conservator’s control and any proposed limitation on the 
conservator’s powers and duties. 
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c. State the name and address of any proposed conservator and the reason the 
proposed conservator should be selected. 

 
d. If Respondent is 12 years of age or older, state the name and address of any 

person Respondent nominates as conservator.  
 
e. If alleging a limitation in Respondent’s ability to receive and evaluate 

information, provide a brief description of the nature and extent of Respondent’s 
alleged limitation. 

 
f. If alleging that Respondent is missing, detained, or unable to return to the United 

States, state the relevant circumstances, including the time and nature of the 
disappearance or detention and a description of any search or inquiry concerning 
Respondent’s whereabouts. 

 

12. For a petition seeking appointment of a guardian. (skip this section if not asking for 

appointment of a guardian) 

a. If seeking appointment of a guardian with all powers permissible under this 
state’s law, explain why appointment of a guardian with fewer powers (i.e., a 
“limited guardianship”) or other protective arrangement instead of guardianship 
will not meet the individual’s alleged needs.  

b. If seeking a limited guardianship, state the powers Petitioner requests be granted 
to the guardian. 

 
c. State the name and address of any proposed guardian and the reason the proposed 

guardian should be selected. 
 
d. State the name and address of any person nominated as guardian by Respondent, 

or, in a will or other signed writing or other record, by Respondent’s parent or 
spouse [or domestic partner]. 

 
13. Attorney.  If Petitioner, Respondent, or, if Respondent is a minor, Respondent’s parent is 

represented by an attorney in this matter, state the name, [telephone number, email 
address, and] address of the attorney(s). 

 
SIGNATURE 

______________________________________        
Signature of Petitioner      Date 
 
______________________________________        
Signature of Petitioner’s Attorney if     Date 
Petitioner is Represented by Counsel   
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APPENDIX A:   

People whose name and address must be listed in Section 3 of this petition, if they are not 

the Petitioner. 

• Respondent’s spouse [or domestic partner], or if Respondent has none, any adult with whom 
Respondent has shared household responsibilities in the past six months; 

• Respondent’s adult children, or, if Respondent has none, Respondent’s parents and adult 
siblings, or if Respondent has none, one or more adults nearest in kinship to Respondent who 
can be found with reasonable diligence;  

• Respondent’s adult stepchildren whom Respondent actively parented during the 
stepchildren’s minor years and with whom Respondent had an ongoing relationship within 
two years of this petition; 

• Any person responsible for the care or custody of Respondent; 

• Any attorney currently representing Respondent; 

• Any representative payee for Respondent appointed by the Social Security Administration; 

• Any current guardian or conservator for Respondent appointed in this state or another 
jurisdiction; 

• Any trustee or custodian of a trust or custodianship of which Respondent is a beneficiary; 

• Any Veterans Administration fiduciary for Respondent; 

• Any person Respondent has designated as agent under a power of attorney for finances; 

• Any person Respondent has designated as agent under a [power of attorney for health care]; 

• Any person known to have routinely assisted the individual with decision making in the 
previous six months; 

• Any person Respondent nominates as guardian or conservator; and 

• Any person nominated as guardian by Respondent’s parent or spouse [or domestic partner] in 
a will or other signed writing or other record.  

 
Comment 

 

This section contains a form that may be used to petition for:  (1) a guardianship of an adult 
under Article 3 or a protective arrangement instead of such a guardianship under Article 5; (2) a 
conservatorship for either an adult or a minor under Article 4, or a protective arrangement 
instead of such a conservatorship under Article 5.  This form addresses one of the key barriers to 
the limited guardianship:  the fact that historically it has often been easier for petitioners to seek 
a full guardianship than a limited one.  By showing petitioners how to request limited powers, 
and the justifications they must offer if seeking full powers, the form can help encourage 
petitioners to seek only those powers actually needed. 
 
 SECTION 604.  NOTIFICATION OF RIGHTS FOR ADULT SUBJECT TO 

GUARDIANSHIP OR CONSERVATORSHIP.  This form may be used to notify an adult 

subject to guardianship or conservatorship of the adult’s rights under Sections 311 and 412. 

Notification of Rights 

 

You are getting this notice because a guardian, conservator, or both have been appointed for you.  
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It tells you about some important rights you have.  It does not tell you about all your rights.  If 
you have questions about your rights, you can ask an attorney or another person, including your 
guardian or conservator, to help you understand your rights.  
  
General rights: 
You have the right to exercise any right the court has not given to your guardian or conservator.   
You also have the right to ask the court to: 

• end your guardianship, conservatorship, or both; 

• increase or decrease the powers granted to your guardian, conservator, or both; 

• make other changes that affect what your guardian or conservator can do or how they 
do it; and 

• replace the person that was appointed with someone else. 
You also have a right to hire an attorney to help you do any of these things. 
 
Additional rights for persons for whom a guardian has been appointed:    
As an adult subject to guardianship, you have a right to: 
(1) be involved in decisions affecting you, including decisions about your care, where you live, 
your activities, and your social interactions, to the extent reasonably feasible; 
(2) be involved in decisions about your health care to the extent reasonably feasible, and to have 
other people help you understand the risks and benefits of health-care options; 
(3) be notified at least 14 days in advance of a change in where you live or a permanent move to 
a nursing home, mental-health facility, or other facility that places restrictions on your ability to 
leave or have visitors, unless the guardian has proposed this change in the guardian’s plan or the 
court has expressly authorized it; 
(4) ask the court to prevent your guardian from changing where you live or selling or 
surrendering your primary dwelling by [insert process for asking the court to prevent such a 
move]; 
(5) vote and get married unless the court order appointing your guardian states that you cannot 
do so; 
(6) receive a copy of your guardian’s report and your guardian’s plan; and 
(7) communicate, visit, or interact with other people (this includes the right to have visitors, to 
make and receive telephone calls, personal mail, or electronic communications) unless: 

• your guardian has been authorized by the court by specific order to restrict these 
communications, visits, or interactions;  

• a protective order is in effect that limits contact between you and other people; or 

• your guardian has good cause to believe the restriction is needed to protect you from 
significant physical, psychological, or financial harm and the restriction is for not more 
than seven business days if the person has a family or pre-existing social relationship 
with you or not more than 60 days if the person does not have that kind of relationship 
with you. 
 

Additional rights for persons for whom a conservator has been appointed: 
As an adult subject to conservatorship, you have a right to: 
(1) participate in decisions about how your property is managed to the extent feasible; and 
(2) receive a copy of your conservator’s inventory, report, and plan.] 
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Comment 

 

This section provides a form that courts and guardians or conservators can use to notify adults 
subject to guardianship or conservatorship of key rights retained by the adult.  The notice is 
drafted using plain and easy-to-understand language that complies with Section 113.  Its 
inclusion thus reduces the potential burden of the act’s notice requirements.  However, the form 
by itself will not be adequate to provide meaningful notice to those who are not proficient in 
English, who are illiterate, or who have very limited literacy.   
 

[ARTICLE] 7 

MISCELLANEOUS PROVISIONS 

 SECTION 701.  UNIFORMITY OF APPLICATION AND CONSTRUCTION.  In 

applying and construing this uniform act, consideration must be given to the need to promote 

uniformity of the law with respect to its subject matter among states that enact it. 

 SECTION 702.  RELATION TO ELECTRONIC SIGNATURES IN GLOBAL 

AND NATIONAL COMMERCE ACT.  This [act] modifies, limits, or supersedes the 

Electronic Signatures in Global and National Commerce Act, 15 U.S.C. Section 7001 et seq., but 

does not modify, limit, or supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or 

authorize electronic delivery of any of the notices described in Section 103(b) of that act, 15 

U.S.C. Section 7003(b). 

Comment 

The Uniform Electronic Transactions Act (UETA) was approved by the Uniform Law 
Commission in 1999 to give legal effect to electronic signatures when parties agree to 
communicate electronically.  In 2000, Congress enacted the Electronic Signatures in Global and 
National Commerce Act (“E-SIGN”) for the same purpose.  E-SIGN contains a provision stating 
that the federal law will not preempt a state’s enactment of UETA or any other state law 
authorizing electronic transactions enacted after 2000 that makes specific reference to the federal 
law.  This section fulfills the specific-reference requirement of E-SIGN and ensures the state’s 
adoption of provisions in this uniform act involving electronic signatures will not be preempted 
by federal law. 
 

SECTION 703.  APPLICABILITY. This [act] applies to: 

(1) a proceeding for appointment of a guardian or conservator or for a protective 
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arrangement instead of guardianship or conservatorship commenced after [the effective date of 

this [act]]; and  

(2) a guardianship, conservatorship, or protective arrangement instead of guardianship or 

conservatorship in existence on [the effective date of this [act]] unless the court finds application 

of a particular provision of this [act] would substantially interfere with the effective conduct of 

the proceeding or prejudice the rights of a party, in which case the particular provision of this 

[act] does not apply and the superseded law applies. 

Comment 

The provisions of this act apply to all proceedings for guardianships, conservatorships, and 
protective arrangements commenced after the effective date, and also to pre-existing 
guardianships, conservatorships, and other protective arrangements unless a court determines 
application of a state’s prior law on the subject would be more equitable.  
 

[SECTION 704.  SEVERABILITY.  If any provision of this [act] or its application to 

any person or circumstance is held invalid, the invalidity does not affect other provisions or 

applications of this [act] which can be given effect without the invalid provision or application, 

and to this end the provisions of this [act] are severable.] 

Legislative Note: Include this section only if this state lacks a general severability statute or a 

decision by the highest court of this state stating a general rule of severability. 

 
 SECTION 705.  REPEALS; CONFORMING AMENDMENTS. 

 (a) . . . . 

 (b) . . . . 

 (c) . . . . 

SECTION 706.  EFFECTIVE DATE.  This [act] takes effect . . . . 
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Executive Summary

 

guardian’s authority can range from deciding where an individual will live and when to seek 

(“the Committee”) 

report is a continuation of the Committee’s effort to 
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KEY FINDINGS

Oversight of Guardians and Guardianship Arrangements –

Alternatives to Guardianship and Restoration of Rights –

promote the individual’s values and terminate fewer rights while also providing 

 
The Need for Better Data –

RECOMMENDATIONS

Enhanced Monitoring –
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Background Checks –

Improved Collaboration –

Volunteer Visitor Programs –

Training –

Promotion of Alternatives to Guardianship –

Increased Training and Education –

Strengthened Protections for Individuals under Guardianship –

Nationwide Adoption of the Uniform Guardianship, Conservatorship, and Other

Protective Arrangements Act –

Statewide Data Registries –

Increased Federal Support and Guidance to States–

Increased Data Collection by Federal Agencies –
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Creation of a National Resource Center –
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Introduction: Guardianship and Calls for Reform

issues of importance to older Americans, and this report continues the Committee’s wo

others. Three recurring themes emerged during the course of the Committee’s investigation: 

  

late 1980s drew the nation’s attention to a “dangerously burdened and troubled” guardianship 
system where “a few minutes of routine and the stroke of a judge’s pen” were all that was 
necessary to remove an individual’s most basic rights.
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o a wrongful conviction. In this case, “trusted” individuals, 

History of Guardianship and Reform Efforts

“Guardianship” is an extension of a state’s power under the doctrine of parens patriae

the drafters’ 
and protect individuals from “unwise use” of the system 

Guardians of the Elderly: An Ailing

System 11

Following the AP’s shocking 
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statute, the “Uniform Guardianship, Conservatorship, and Other Protective Arrangements Act” 
(“UGCOPAA”).
guardianship, incorporates the term “protective arrangement” “ ”
“conservatorship,” and includes model forms to be used for assessing an individual’s capaci

Creation and Operation of Guardianships, Generally

latter is sometimes referred to as a “conservatorship” or “guardian of the estate,” but the term 
“guardianship” is often used to refer to both arrangements. For the purposes of this report, we 

ether and use the term “guardianship” to refer to both. 

Although every state has laws and procedures in place to protect an individual’s right to due 

petition in court by a person or organization (the “petitioner”) th

“respondent”). After the petition and any other required information 
judge will determine the individual’s capacity and then 

Often a family member or friend will petition and serve as an individual’s guardian, but a 
professional guardian paid for by the respondent’s estate or a pu

information required by the court, typically including the respondent’s name and address, the 
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ad litem

visitor to conduct independent assessments of the respondent’s capacity. 

guardianship, which means the guardian has a “special obligation of trust and confide
[the client’s] benefit.”

“discharged” by the court; however, as described later

The Role of the Federal Government
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Chapter 1: Oversight of Guardians and Guardianship Arrangements

no other court process infringes upon an individual’s personal liberties more significantly than 
guardianship is imposed, and an individual’s rights are 

AP’s 

involved allegations that Ms. Astor’s son, who was also serving as her guardian, 

The New Yorker

professional guardian who was able to obtain a court order appointing her as the couple’s 
In “the 

indictment in Nevada’s history,” in 2018, the guardian 

allegations that they used their positions of authority to “prey on vulnerable people ranging in 
0, and systematically bilk them out of their life savings.”

procedures in place intended to safeguard the protected individual’s well

Need for Improved Oversight of Guardians and Guardianship Arrangements
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about a prospective guardian’s prior conviction for a crime related to exploitation as an example 

intended to “provide clearer guidance to guardians and conservators.” The Act “clarifies how 

medical treatment and residential placement.”

of Justice’s 

Maine’s Legal Services for the Elderly called 

and Montana’s Adult Protective Services 
the guardian’s 

NCSC’s 
the need for “proactively and timely responding to allegations of abuse, neglect or exploitation” 

State and Local Reform Efforts

ad litem
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the proposed guardian’s qualifications.

through the state’s Guardianship Reporting and Monitoring Program, investigate cases and 

Adults (“VASIA”) program to support individuals subject to guardianship

’s 

reports and making reports more easily accessible and available in “plain language.”

some jurisdictions.  A 2014 survey of state courts found “that two

onic system in the next three years.”

recommended practices that would “improve the archaic paper driven process” and highlighted 
Minnesota’s leadership on this issue. Through its “MyMNConservator” system, Minnesota 

have attempted to implement Minnesota’s system, the Conferences of Chief Justices and State 
Court Administrators noted that none have been successful, “with the primary barrier being 
financial resources.”

Slayton noted in his comments to the Committee that Texas’s online reporting and 
monitoring system improves monitoring of cases and allows for “timely and accurate submission 

her estate to the court.”

has developed a “Rapid Response” pilot project that would use a financial monitoring 

sed, Minnesota’s online reporting system has 
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at have been implemented in states have been the result of “compliance 
projects.” Texas has implemented a pilot project at the state’s Office of Court Administration, 

guardian was a family member or friend. The office also noted that the project “regularly found 

accountings.”

the Palm Beach County, Florida County’s Clerk Office, which includes a guardianship “fraud 
hotline” program to report fraud. The NGA stated that the program is “rapidly scalable to coll
data for all of Florida’s 40,000 to 50,000 guardianship cases.”
toward a “differentiated case management tool” for allocating resources for better monitoring of 

Recommendations

to the Committee’s request provided 

Enhanced Monitoring –

Background Checks –

Improved Collaboration –

Volunteer Visitor Programs –

Training –
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Chapter 2: Less Restrictive Alternatives and Restoration of Rights

make decisions on the individual’s behalf. However, an order for a less

should be modified, the individual’s rights to decide where to live, manage their finances, 

representing the courts, state agencies, and advocates generally agreed that “the time is ripe for 
restoration of rights to become a viable option for people subject to guardianship.”

Less Restrictive Alternatives

that affect people with disabilities, “most state statutes require consideration of less

requirement.”

making agreements.”
The Georgia Department of Human Services supports expanding “established alter

the individual to maintain a sense of independence.”

on the individual’s behalf.

Committee that, “[f]or at least five of 
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oversight: the big three.” He discussed his concern over how families might react to his orders 
“the parents, wives, and others 

were glad that they did not have to strip their loved ones of all of their rights.”

older adults and individuals with disabilities, explains that, “For some, it might be financial or 
health care decisions…Some people need one
hand. For others, a team approach works best.”

Power of Attorney –

Health Care Surrogate –

to revoke a health care surrogate’s authority if they choose.
Social Security Representative Payee (Rep Payee) –

Restoration of Rights

individual’s rights should be restored:
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individual’s rights. A study published this year by the ABA found that “an unknown number of 
adults languish under guardianship” when they no longer need it, or never did. The authors wrote 
that guardianship is generally “permanent, leaving no way out— ‘until death do us part.’”

County, Pennsylvania, recommends, “visitation by an outside individual trained to determine the 
appropriateness of the guardianship…to avoid the phenomenon of once under a guardianship, 
always under a guardianship.”

Barriers to Less Restrictive Alternatives and Restoration of Rights

Committee in April 2018, “While all states’ laws 

than petitioning for a full one.”
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Reform Efforts

National Efforts

devotes an entire article to “Other Protective Arrangements” 

reducing the need for protection of the individual’s liberties, these arrangements are also more 

Law Attorneys pointed out that revisions to these forms are necessary because “several 
for limited guardianships.”

State Efforts

otably, Texas expanded and protected an individual’s right to pursue restoration, 



Page 23 of 36 
 

–

planning for steps that can be taken to restore the individual’s decision making ability.”
in Maine are required by statute to “make appointive and other orders only to the extent 

[by the incapacitated person’s condition],”
the guardian has “full” or “limited” powers and, if limited, describe the limitations on the 
guardian’s authority.

Recommendations

mmittee’s request 

Promotion of Alternatives to Guardianship –

Increased Training and Education –

Strengthened Protections for Individuals under Guardianship –

Nationwide Adoption of the Uniform Guardianship, Conservatorship, and Other

Protective Arrangements Act –
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Chapter 3: The Need for Better Data

demographic information, the types of guardianship being utilized, or the extent of a guardian’s 

—
—

Committee, reliable national data would help in “guiding reform efforts…and [be] used for 
ce measures for guardianship cases.”

up, “we often use conjecture rather than research to determine what the issues are.”

Barriers to Data Collection

reported in 2016 that “the extent of elder abuse by guardians nationally is unknown due to 
limited data…such as the numbers of guardians
guardianships, and cases of elder abuse by a guardian.”
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assist and educate attorneys working in elder law, asserts “the entities in the best position
this data would be the state courts.”

data and recommended that states should “require county c
information about the number of annual guardianship petitions and guardianship orders.”
Montana Adult Protective Services Bureau commented that “each court could be responsible for 
collecting relevant information… [sinc
Guardianship/Conservatorship data/records.”
recommended that “each statewide registry, [be] maintained through a state entity or agency 

reporting, management, and security.”

that “national standards should be developed for the types of data to be collected… [because] 

o understand guardianship.”

tated that a database “would provide empirical data by 

enforcement.”

“a National registry…that allows law enforcement, attorneys, and 
someone’s claim that they have a guardianship/conservatorship in another state.”
maximize data collection on abusive guardians, others called for “collaborati

programs.”

National Reform Efforts

nia Supreme Court’s Office 
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of Elder Justice in the Courts commented that “assistance is needed to support state courts in 
efforts to improve…data collection regarding guardianships” and that “states should be offered 

collect basic guardianship information.”

State and Local Reform Efforts

Director of the Texas Office of Court Administration, discussed Texas’ new law requiring all 

g a statewide Guardianship Tracking System, “which will allow a centralized place 
for accessing information about guardianship arrangements.”

Comptroller’s O

 



Page 28 of 36 
 

Recommendations

Committee’s request 

Statewide Data Registries –

Increased Federal Support and Guidance to States–

Increased Data Collection by Federal Agencies –

Creation of a National Resource Center –
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Conclusion

 

United States Senate Special Committee on Aging’s long

testified divided guardians into two groups: “[t]he prote

families, and agencies acting in this capacity…
o try to take advantage of them,” and “[g]uardians who act as 

intentional predators, … exploit vulnerable persons without mercy.”

Oversight of Guardians and Guardianship Arrangements –

Alternatives to Guardianship and Restoration of Rights –

Data Collection – –
–

subject to guardianship’s due process rights, as well as improved training for g
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Looking Ahead

As America’s population continues to age, guardianship will continue to be an important and 

o Enhanced Monitoring –

o Background Checks –

o Improved Collaboration –

o Volunteer Visitor Programs –

o Training –

o Promotion of Alternatives to Guardianship –

o Increased Training and Education –

o Strengthened Protections for Individuals under Guardianship –

o Nationwide Adoption of the Uniform Guardianship, Conservatorship, and

Other Protective Arrangements Act –
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o Statewide Data Registries –

o Increased Federal Support and Guidance to States–

o Increased Data Collection by Federal Agencies –

o Creation of a National Resource Center –

This report continues the U.S. Senate Special Committee on Aging’s commitment to examining 
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THE UNIFORM GUARDIANSHIP, CONSERVATORSHIP, 

AND OTHER PROTECTIVE ARRANGEMENTS ACT 
 

- A Summary - 
 

History.  The first uniform law on guardianship was released in 1969 as Article V of the Uniform 
Probate Code.  A few years later, it was re-published as the Uniform Guardianship and Protective 
Proceedings Act for states that preferred to enact only the UPC’s guardianship provisions.   
 

Guardianship law has advanced dramatically since 1969 to better protect the rights and interests of 
persons legally determined to need help caring for themselves.  The Uniform Law Commission has 
encouraged the trend toward greater independence for persons under guardianship by revising its 
guardianship act three times in 1982, 1997, and most recently with the approval of the newly renamed 
Uniform Guardianship, Conservatorship, and Other Protective Arrangements Act (UGCOPAA) in 
2017.  Some version of the uniform guardianship law has been adopted in nineteen states. 
 

The modernization of guardianship law.  In 2011, the National Guardianship Network organized 
the Third National Guardianship Summit.  Held at the University of Utah, the summit brought 
together representatives from twenty national organizations concerned with issues of aging, 
intellectual impairments, mental illness, and the effective practice of guardianship law.   
 

The summit produced a set of 70 recommendations and standards approved by the participants and 
published the following year in the Utah Law Review.  The Uniform Law Commission formed a 
study committee to determine which of these recommendations and standards could be codified into 
a statute, and in 2014 approved a drafting committee to update the existing uniform law.  The drafting 
committee was joined by participants from most of the same national organizations that attended the 
2011 summit.  UGCOPAA is the result of their two-year drafting effort. 
 

A note about terminology.  Throughout UGCOPAA, the term “guardian” refers to a person 
appointed by a court to make decisions about the care and well-being of another person.  The term 
“conservator” refers to a person appointed by a court to manage the property of another person.  Some 
states use other terms, and the act can be adapted to conform to local practices. 
 

UGCOPAA introduces the term “protective arrangement instead of guardianship or conservatorship” 
to describe a less-restrictive alternative to guardianship or conservatorship.  Instead of imposing a 
guardianship or conservatorship for a person who would otherwise need one, a court can instead enter 
a limited order to address a specific need.  The aim is to preserve an individual’s legal autonomy to 
the greatest extent possible. 
 

Structure.  UGCOPAA is organized into seven articles.  Article 1 contains definitions and general 
provisions applicable to all types of court proceedings involving the protection of an individual.  
Article 2 addresses the guardianship of minors who do not have a parent able to provide care.  Article 
3 addresses the guardianship of adults who are unable to make decisions for themselves.  Article 4 
applies to conservatorships for both minors and adults who have money or property and are unable to 
manage it.  Article 5 is entirely new and authorizes courts to enter single orders for less restrictive 
protective arrangements as an alternative to guardianship or conservatorship.  Article 6 contains a set 
of optional forms intended to help a petitioner for a guardianship or conservatorship conduct a 
thorough assessment of an individual’s capabilities and needs, which will in turn help courts craft 
appropriate orders for each individual.  The act also provides a sample notice for someone who is the 
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subject of a guardianship or conservatorship proceeding.  Article 7 is a set of miscellaneous provisions 
to help with implementation and interpretation of the uniform act. 
 

Innovations.   

• Person-centered planning.  Under UGCOPAA, each guardianship and conservatorship will 
have an individualized plan that considers the person’s preferences and values.  Courts will 
monitor guardians and conservators to ensure compliance and approve updates to the plan in 
response to changing circumstances. 

• Express decision-making standard.  UGCOPAA clarifies that a guardian/conservator is a 
fiduciary and must always act for the benefit of the person subject to guardianship or 
conservatorship.  A guardian for an adult must make decisions the guardian reasonably 
believes the adult would make if able, unless doing so would cause harm to the adult.  To the 
extent feasible, a guardian for an adult must promote the adult’s self-determination, encourage 
the adult’s participation in decisions, and take into account the values and preferences of the 
adult. 

• Enhanced notice.  UGCOPAA enhances protection for individuals subject to guardianship or 
conservatorship without greatly increasing the costs of monitoring by allowing the court to 
identify other persons to receive notice of certain suspect actions, and who can therefore serve 
as extra sets of eyes and ears for the court.  

• Guaranteed visitation and communication.  Without a court order, a guardian under 
UGCOPAA may not restrict a person under guardianship from receiving visits or 
communications from family and friends for more than seven days, or from anyone for more 
than sixty days.  Unless the court orders otherwise, close family members must be notified of 
any change in residence. 

• Less-restrictive alternatives.  UGCOPAA prohibits courts from issuing guardianship or 
conservatorship orders when a less-restrictive alternative is available, such as supported 
decision-making, technological assistance or an order authorizing a single transaction. 

• Enhanced procedural rights.  UGCOPAA requires notice of key rights to individuals subject 
to guardianship or conservatorship, including the right to independent legal representation.  
The act allows any interested party to petition a court for reconsideration of an appointment 
and places limits on a guardian or conservator’s ability to charge fees for opposing the efforts 
to alter the terms of appointment. 

• Updated terminology.  The terms “ward,” “incapacitated person,” and “disabled person” are 
increasingly viewed as demeaning and offensive.  UGCOPAA uses neutral terms such as 
“respondent” for the subject of a guardianship hearing, and “individual subject to 
guardianship” once a court order has been issued. 

 

Conclusion.  UGCOPAA modernizes the law and protects the rights of individuals who are subject 
to guardianship and conservatorship.  It encourages courts to impose the least-restrictive orders 
possible to adequately protect vulnerable minors and adults, and to monitor the protective 
arrangement to continuously adapt to an individual’s changing capabilities and needs.  It imposes 
clear duties upon guardians and conservators charged with protecting others and requires regular 
monitoring to ensure compliance.  It allows courts to address specific problems with limited orders 
and preserve individual rights when possible.  UGCOPAA is a guardianship statute suitable for the 
twenty-first century and should be considered for enactment in every state as soon as possible. 
 

For further information about the UGCOPAA, please contact ULC Chief Counsel Benjamin Orzeske 
at (312) 450-6621 or borzeske@uniformlaws.org. 
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A Few Facts about 

THE UNIFORM GUARDIANSHIP, CONSERVATORSHIP, 

AND OTHER PROTECTIVE ARRANGEMENTS ACT 
 

PURPOSE: The Uniform Guardianship, Conservatorship, and other Protective 

Arrangements Act (UGCOPAA) is a comprehensive guardianship statute 

for the twenty-first century.  It was drafted with extensive input from 

experienced guardianship judges and organizations that advocate for 

guardianship reform.  UGCOPAA promotes person-centered planning to 

incorporate an individual’s preferences and values into a guardianship 

order, and requires courts to order the least-restrictive means necessary for 

protection of persons who are unable to fully care for themselves. 
 

ORIGIN: Completed by the Uniform Law Commission in 2017.   
 

ENDORSED BY: National Guardianship Association 
 

APPROVED BY: American Bar Association 

 

ENACTED BY: 
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WHY YOUR STATE SHOULD ADOPT THE UNIFORM GUARDIANSHIP, 

CONSERVATORSHIP, AND OTHER PROTECTIVE ARRANGEMENTS ACT 
 

The Uniform Guardianship, Conservatorship, and Other Protective Arrangements Act (UGCOPAA) is 

a guardianship law suitable for the twenty-first century.  It should be adopted in every state because:  
 

• UGCOPAA encourages person-centered planning.  Under UGCOPAA, a guardian or conservator 

must develop an individualized plan for each person’s protection.  Family and friends will receive 

copies of the plan and courts monitor the guardian or conservator for compliance.   
 

• UGCOPAA promotes independence.  UGCOPAA does not allow a court to impose a guardianship 

or conservatorship if less restrictive alternative, such as supported decision-making, would provide 

adequate protection.  UGCOPAA also creates a mechanism for a court to order a protective 

arrangement instead of guardianship or conservatorship where a person’s needs could be met with 

this less restrictive option. 
 

• UGCOPAA helps leverage court resources.  Courts can require notice of certain suspect actions 

to be sent to family members or friends of a person subject to guardianship, who act as the court’s 

eyes and ears to prevent abuse. 
 

• UGCOPAA protects legal rights.  Persons subject to a guardianship or conservatorship order must 

be given notice of certain key rights, including the right to receive independent legal counsel and 

the right to have the order modified or terminated when appropriate.  Guardians and conservators 

are limited in their ability to charge fees to oppose the alteration or termination of orders. 
 

• UGCOPAA provides clear guidance to guardians and conservators.  UGCOPAA includes a list 

of applicable fiduciary duties and provides clear standards for making decisions. 
 

• UGCOPAA helps prevent isolation.  A guardian may not restrict family members and friends from 

visiting or communicating with the person subject to guardianship for more than one week without 

a court order.  Unless the court orders otherwise, the guardian is required under UGCOPAA to 

notify interested persons of any change in residence or significant change in health status. 
 

• UGCOPAA was created by guardianship experts.  Organizations involved in the drafting process 

include AARP, the Alzheimer’s Association, the National Guardianship Association, the National 

Center for State Courts, the National College of Probate Judges, the ARC, the ABA Commission 

on Law and Aging, the National Academy of Elder Law Attorneys, and the National Disability 

Rights Network. 

 

For further information about UGCOPAA, please contact ULC Chief Counsel Benjamin Orzeske at 

(312) 450-6621 or borzeske@uniformlaws.org. 
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HOW THE UNIFORM GUARDIANSHIP, CONSERVATORSHIP, AND OTHER PROTECTIVE 

ARRANGEMENTS ACT COMBATS ELDER ABUSE 

The Uniform Guardianship, Conservatorship, and Other Protective Arrangements Act 

(UGCOPAA), which was approved in July 2017 is a comprehensive revision of previous 

uniform laws on guardianship. A major objective of the Act is to better protect adults under 

guardianship from possible abuse and exploitation, including abuse or exploitation by those 

entrusted as their guardians. Consistent with this objective, the UGCOPA provides for stronger 

and more effective forms of oversight and enforcement than exist under current law in most 

states. 

UGCOPAA includes reforms in the following areas: 

• Notice.  UGCOPAA expands the list of persons who must be notified of a petition for 

appointment of a guardian or conservator. UGCOPAA requires that the court, when 

appointing a guardian, specify the persons who must receive notice of key events or 

conditions that could affect the well-being of the person under guardianship or 

conservatorship.   Unless the court specifically orders otherwise, the spouse and adult 

children of an adult subject to guardianship or conservatorship are entitled to this notice.  

The individuals receiving this notice can act as extra sets of eyes and ears for the court 

and bring any problems to the court’s attention at an early stage.   

 

• Guardianship Plan.  UGCOPAA requires that guardians and conservators file within 

sixty days after appointment a comprehensive plan with the court on how they plan to 

meet the needs of the person subject to guardianship or conservatorship.  Plans must be 

updated at least annually. In writing the plan, the guardian and conservator must consider 

both the individual’s needs as well as the individual’s preferences, values, and prior 

directions.  These plans establish a set of legally enforceable expectations to which 

guardians and conservators can be held accountable. 

 

• Duties and Standard for Decision-Making.  Under UGCOPAA, guardians and 

conservators must promote the self-determination of the individual and encourage the 

individual to participate in decisions to the fullest extent possible.  When making 

decisions, a guardian or conservator must make the decision that the adult would make if 

able unless doing so would cause the adult harm.  This includes decisions about the 

adult’s residence and association with other persons. 

 

• Appointment Procedures.  A petition for appointment for a guardian or conservator 

under UGCOPAA must state in detail the reasons why guardianship or conservatorship is 

needed and why a less-restrictive alternative is insufficient.  UGCOPAA includes sample 

forms that ensure that a complete needs analysis is done.  



 

• Limited Powers.  Under UGCOPAA, court approval is required for a guardian or 

conservator to restrict visitation with a family member or friend for more than seven 

days, to sell the primary residence of a person subject to guardianship, or to make 

changes to the individual’s estate plan.   

 

• Less-Restrictive Alternatives.  Article 5 of UGCOPAA includes a non-exhaustive list of 

less-restrictive alternatives that the court may order instead of guardianship or 

conservatorship. Use of a less restrictive alternative will often satisfy the individual’s 

need for assistance without taking away the individual’s legal rights. Alternatives that the 

court might order include approval of a contract for admission to a facility, the purchase 

of an annuity, an application for government benefits, or establishment of an appropriate 

trust.  These alternative arrangements can also reduce the time and cost associated with a 

full guardianship or conservatorship because long-term monitoring and reporting will 

generally be unnecessary. 

 

• Restrictions on Fees.  UGCOPAA seeks to reign in unnecessary and unreasonable fees.  

It provides clear guidance to courts on what factors should be considered in determining 

the reasonableness of fees sought by a guardian or conservator, requires disclosure of 

anticipated fees in the guardian’s or conservator’s plan, and restricts the ability of 

guardians and conservators to charge fees for opposing removal, or opposing 

modification or termination of the guardianship or conservatorship. 

 

UGCOPAA was drafted to implement recommendations from the Third National Guardian 

Summit, a 2011 conference that brought together many organizations concerned about 

guardianship and guardianship abuse.  The committee that drafted the UGCOPAA worked in 

close consultation with a broad range of participants representing various constituencies, 

including many of those involved in the Summit.  National organizations providing significant 

input included AARP, the American Bar Association, The ARC, the American College of Trust 

and Estate Counsel, the National Academy of Elder Law Attorneys, the National Association to 

Stop Guardianship Abuse, the National College of Probate Judges, the National Center for State 

Courts, the National Disability Rights Network, and the National Guardianship Association. 

The widespread enactment of UGCOPAA by the states will help to bring about the reforms 

necessary to curb guardianship abuse. 

For further information about UGCOPAA, please contact ULC Chief Counsel Benjamin Orzeske 
at 312-450-6621 or borzeske@uniformlaws.org. 
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Hearsay – an out-of-court statement being introduced for the 
truth of what is asserted in the statement – is deemed by the 
law to be less reliable because:

 not under oath 

 cannot see demeanor of declarant at time of statement

 cannot cross-examine declarant

Generally these factors are designed to test the declarant’s
memory, sincerity and credibility or the “trustworthiness” of 
the statement.
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The common law and FRE exceptions to hearsay generally 

are based on historical judgments that some statements are 
sufficiently trustworthy that the jury should be allowed to 
consider them.

FRE codify 28 exceptions under Rules 803, 804, and 807, 
most of which, but not all, were recognized by the common 
law.  

Before reviewing the exceptions there are some general 
principles to remember:
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Preliminary Notes

1. There must be a demonstration of personal knowledge at 
two levels: 

a. The witness testifying to the hearsay statement must 
have heard or read the hearsay statement personally.

b. The declarant must make the statement based upon 
personal knowledge.

2. In making a determination of personal knowledge, the 
declarant’s statements concerning personal knowledge are 
accepted as true for all the exceptions, except business 
records (FRE 803(6)), public records (FRE 803(8)), 
declarations against penal interest (FRE 804(b)(3)), and the 
catchall (FRE 807).
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3. Merely because evidence fits within an exception to the 
hearsay rules does not mean that it is automatically 
admissible.  You must also ask:

a. Is it relevant? 

b. Have procedures for examining witnesses been 
complied with (FRE 611-14)?

c. Is it otherwise excluded as a matter of substance 
(FRE 404-12)?

d. Is it excluded because its unfair prejudice 
substantially outweighs its probative value (FRE 
403)?
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4.  If a statement meets an exception, this means (a) it is an 
assertion, and (b) the statement is offered for the truth of 
the matter asserted.  

 In other words, the statement is hearsay but meets an 
exception.

 If the statement meets an exception, and it is otherwise 
admissible, the factfinder (judge/jury) can consider it as 
substantive evidence.

6



Hypothetical #1

In an heirship proceeding regarding an intestate 
estate, Oldest Son takes the stand and begins his 
testimony by stating, “I am the oldest son of Decedent,” 
at which point counsel for one of the other potential 
heirs loudly objects, “I object.  This is rank hearsay!”  In 
response, counsel for Oldest Son (rolling her eyes in 
exasperation) responds:  “If that’s hearsay, opposing 
counsel is the Queen of Sheba.”  Is the statement (1) 
Admissible (not hearsay)? (2) Inadmissible (hearsay)? (3) 
Admissible in part?  
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Categories of Hearsay Exceptions

 Where the hearsay statement is admissible only upon a 
showing that declarant is “unavailable” to testify – See FRE 
804.

 Where the declarant’s availability to testify is immaterial –
See FRE 803.
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“Unavailability” Defined:  

1.  Privilege, FRE 804(a)(1).

2. Contemptuous refusal, FRE 804(a)(2).

3. Lack of memory as to the subject matter, FRE 804(a)(3).

4. Death or infirmity, FRE 804(a)(4).  
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5. Absence from hearing and proponent has been 
unable to procure witness’ attendance, FRE 
804(a)(5).

 If the proponent is seeking to introduce a dying 
declaration, statement against interest, or statement 
of personal or family history, the proponent must 
show more than simply that the witness failed to 
respond to a properly served subpoena.
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1.  Former Testimony, FRE 804(b)(1) – Proponent must 
show:

 Testimony (under oath) at another trial, hearing or 
deposition; 

 The party had an opportunity to examine the witness at 
the earlier proceeding; and

 There was a similar motive to question the witness;

 In a criminal case, the party against whom the testimony 
is being offered must have been a party in the earlier 
proceeding; and

 In a civil case, it must be the same party or that party’s 
predecessor in interest.
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2.    Dying Declarations, FRE 804(b)(2) – Elements are:  
statement:

 is offered in a homicide or civil case; 

 was made while declarant believed death was imminent; 
and

 concerns the cause or circumstances of what the declarant
believed to be impending death.

Note: Not limited to dead declarants
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3.  Declarations Against Interest (pecuniary, proprietary, 
penal), FRE 804(b)(3):

 Reasonable person would not have made the statement 
unless it was true because it was contrary to declarant’s
pecuniary or proprietary interest or “so contrary” to or 
“had so great a tendency to” subject declarant to civil or 
criminal liability.

 Declarant must be aware statement is against interest at 
the time of its making.

 If statement against penal interest is offered in a criminal 
case, must demonstrate corroborating circumstances that 
clearly indicate its trustworthiness.
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Hypothetical #2

Creditor sues the PR for payment of a promissory 
note Decedent had entered into and which became due 
five years before his estate was opened.  PR asserts a 
defense of the three-year statute of limitations.  
Creditor is prepared to testify that when the note 
became due, Decedent acknowledged he owed the 
money and, in exchange for creditor’s agreement not to 
foreclose on the loan, orally extended the due date to 
fall within one year of the date he died, thereby 
avoiding the statute of limitations.  PR objects on 
hearsay grounds. Is the statement (1) Admissible? (2) 
Inadmissible? (3) Admissible in part? 
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4.  Statements of Personal or Family History, FRE 
804(b)(4):

◦ Statements about one’s own personal or family 
history, or the personal or family history of 
another if the declarant is closely related or 
intimately related to that person/family.

 Implicit recognition that declarant has no means of 
obtaining personal knowledge 

 Statements need not be ante litem motam - made before 
the controversy giving rise to the litigation.

 Exception overlaps with FRE 803(19) – Reputation 
Concerning Personal or Family History
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Hypothetical #3

Decedent died without a will and had no wife or any 
direct relatives. At trial, a supposed first cousin (Smith) 
offers an affidavit by Decedent’s Aunt that states that 
Decedent referred to Smith as his “closest relative” and “first 
cousin.”  A second cousin (Doe), who will inherit part of the 
estate if Smith is not a first cousin, objects to the contents 

of the affidavit as being hearsay.  Is the statement (1) 

Admissible? (2) Inadmissible? (3) Admissible in part?
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5. Statement Offered Against a Party That Wrongfully 
Caused the Declarant’s Unavailability, FRE 804(b)(6):

 Must show that the party against whom the evidence is 
offered “intended to . . . procure the unavailability of the 
declarant as a witness.” See Giles v. California, 554 U.S. 353 
(2008) (must be for purpose of preventing witness from 
testifying at current trial)

 Any relevant hearsay statement may be introduced if the 
showing required by the rule is made.

17



Hypothetical #4

Decedent Mother was murdered, leaving a will 
dividing her estate equally between her two sons.  Son 
#1 is charged with the murder, but he still seeks a 
share of Mother’s estate.  Son #2 contends that Mother 
changed her will to disinherit Son #1 and Son #1 
murdered her and destroyed the new will.  At the estate 
trial, which proceeds before Son #1’s criminal trial, Son 
#2 wishes to present Aunt (Mother’s sister) as a witness 
to testify that a few days before Mother’s death, Mother 
told her that she disinherited Son #1.

Counsel for Son #1 objects.  Counsel for Son #2 
responds, “The statement is admissible under the 
forfeiture by wrongdoing  exception to the bar against 
hearsay.” (1) Admissible? (2) Inadmissible? (3) 
Admissible in part? 
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1.  Present Sense Impression: (a) a statement (b) 
describing or explaining an event or condition, (c) 
made while the declarant was perceiving the event or 
condition, or immediately thereafter, FRE 803(1).  
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2. Excited Utterance, FRE 803(2):  Proponent must show: 

 Startling event;

 Statement made while declarant still under the stress of 
excitement – does not have to be contemporaneous 
with the event that caused the stress;

 Statement relates to the event; and

 Based on personal knowledge.
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 The fact that declarant made the statement in response 
to a question does not necessarily preclude the 
statement from being an excited utterance.  

 The critical factor is whether circumstances reasonably 
justify the conclusion that the remarks were 
spontaneous and not made under the impetus of 
reflection. 
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Hypothetical #5

Estate sues Defendant Driver for causing an 
accident in which Decedent, a pedestrian, was struck 
by another (blue) car and died.  Estate seeks to have 
Police Officer testify about a statement a visibly upset 
woman made to him as he arrived on the scene five 
minutes after the accident:  “Oh, my God, I just saw 
that red car (other evidence shows the red car was 
driven by Defendant Driver) run the red light and the 
blue car swerved to avoid it and struck the woman in 
the cross-walk!” Counsel for Defendant Driver objects 
on hearsay grounds, noting the lack of a demonstration 
of unavailability, firsthand knowledge, and the witness’ 
identity, and the passage of time between the event 
and the statement. Counsel for the Estate responds 
that firsthand knowledge has been shown, that no 
further showings need be made, and that the statement 
is admissible as both an excited utterance and a 
present sense impression.  (1) Admissible? (2) 
Inadmissible? (3) Admissible in part? 
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3. Then-Existing Mental, Emotional, or Physical Condition, 
A statement of the declarant’s then-existing state of 
mind (such as motive, intent, or plan) or emotional, 
sensory, or physical condition (such as mental 
feeling, pain, or bodily health), but not including a 
statement of memory or belief to prove the fact 
remembered or believed unless it relates to the 
validity or terms of the declarant’s will.
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◦ Direct Statement of State of Mind

 E.g., decedent’s statement, “I don’t like my son.”

 This is to be distinguished from non-hearsay state-of-
mind evidence, which is not admitted for its truth, but 
as circumstantial evidence of the declarant’s state of 
mind – e.g., decedent’s statement, “My son never 
comes by to see me,” used to show decedent had less 
affection for son.

 The declarant’s state of mind must be a relevant issue.  
Relevant states of mind may include intention, motive, 
belief, affection, malice or fear.  
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◦ Present State of Mind To Do a Future Act

 Another type of statement admissible under the state-
of-mind exception conveys the intent of the declarant
to perform an act in the future, where there is an issue 
as to whether in fact the act was performed.  Mutual 
Life Insurance Co. v. Hillmon, 145 U.S. 285 (1892).

 Statements of memory (backward-looking) or of belief 
do not fall within the exception.  Shepard v. U.S., 290 
U.S. 96 (1933).

 Such statements may only be offered to prove that the 
declarant did a particular act, and cannot be introduced 
to prove that a third person did an act.  U.S. v. 
Pheaster, 544 F.2d 353 (9th Cir. 1976).
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◦ Statement of Physical Condition

 Statements of the declarant’s present bodily condition 
and related feelings;

 Limited to descriptions of current conditions or feelings;

 Can be made to anyone. 

26



◦ Statement Regarding Wills

 This is essentially an exception to Rule 803(3)’s 
prohibition regarding statements of memory or belief, 
and permits such statements – most often from the 
supposed testator – when they relate to the validity or 
terms of a will.  See, e.g., Primerica Life Ins. Co. v. 
Watson, 207 S.W.3d 443, 447-48 (Ark. 2004) (statement 
of decedent regarding his belief that he had changed the 
beneficiary of his life insurance policy from his ex-wife to 
his new wife admissible under FRE 803(3) where state law 
equates designation of beneficiaries to terms of a will) 

 Arguably, this exception should apply to will substitutes, 
such as trusts and designation of property passing outside 
the will at the time of death.
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Hypothetical #6

Same facts as Hypothetical #4. Son #2 also wishes 
to have Aunt testify to the following:  A month before 
Mother’s death, Mother told her that (i) she was very 
afraid of Son #1; (ii) that Son #1 had threatened to kill 
her; and (iii) that she was going to disinherit Son #1.  
As a result of this conversation, Aunt went to Son #2 
and (iv) told him she was very afraid for Mother’s 
safety.

Counsel for Son #1 objects.  Counsel for Son #2 
responds, “The statements are all admissible under the 
state of mind exception to the bar against hearsay.” (1) 
Admissible? (2) Inadmissible? (3) Admissible in part? 
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Hypothetical #7

In a probate proceeding, there is a dispute as to 
whether an expensive necklace is part of the estate and 
inherited by Decedent’s daughter or was gifted to a 
niece.  The niece seeks to call her mother (Decedent’s 
sister) as witness to testify as to the below statements 
made by Decedent. The attorney for Decedent’s 
daughter’s objects to each of the statements on hearsay 
grounds.  

 “I am going to give my favorite necklace to my 
niece.”

(1) Admissible? (2) Inadmissible? (3) Admissible in part? 
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Hypothetical #8

Same facts.  Decedent says to her sister/niece’s mother:

 “I gave my necklace to my niece, as I said I would.”

(1) Admissible? (2) Inadmissible? (3) Admissible in part? 
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Hypothetical #9

Same facts.  Decedent says to her sister/niece’s mother:

 “I love my niece and I love my daughter but I do not 
like my daughter because of how she behaves.

(1) Admissible? (2) Inadmissible? (3) Admissible in part? 
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Hypothetical #10

Same facts.  Decedent says to her sister/niece’s mother:

 “My daughter is very disrespectful to me.”

(1) Admissible? (2) Inadmissible? (3) Admissible in part? 
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4.   Statement for Purposes of Medical Diagnosis or 
Treatment: Statements made by a patient for purposes 
of obtaining medical diagnosis or treatment, FRE 
803(4).

 Permits statements from persons other than the patient, if 
for the purpose of obtaining treatment for the patient.

 Permits statements to experts.

 May describe medical history or past or present symptoms.

 Precludes statements of fault.

 However, statements identifying the perpetrator (fault) may be 
admissible where the injury is psychological or emotional, or where 
treatment may require separation from the perpetrator – e.g., child 
abuse/child sex abuse cases.
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5.  Recorded Recollection, FRE 803(5): A record that

(A) is on a matter the witness once knew about but now 
cannot recall well enough to testify fully and accurately;

(B) was made or adopted by the witness when the matter 
was fresh in the witness’s memory; and

(C) accurately reflects the witness’s knowledge.

If admitted, the record may be read into evidence but may 
be received as an exhibit only if offered by an adverse 
party.
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 Must first try to refresh the witness’ recollection.

 One can adopt the statement of another, but must occur 
when the adopter’s memory was fresh, and not on 
witness stand.

 In some cases, this exception has been held to 
encompass videotaped statements, and grand jury 
testimony, but those interpretations appear to be at odds 
with the rule’s requirements.
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6.  Business Records and Absence Thereof, FRE 803(6) & (7).  
Document admissible if:

 kept in the regular course of business and it was the regular 
course of the business to keep such records at or near the 
time of the transaction;

 the maker of the record had personal knowledge of the event 
reflected in the record or had a business obligation to make 
an accurate recording of information provided by someone 
with personal knowledge.

 Normally, need a record custodian to authenticate the records, 
but FRE 902(11)-(14) allows certification by the custodian to 
authenticate domestic and foreign business records, including 
electronic records.
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 Although law enforcement records generally are inadmissible 
against defendants in criminal cases, such records are 
admissible in civil cases.  
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◦ Medical Records as Business Records

 FRE 803(6) provides for admissibility of diagnoses and 
opinions contained in medical records. 

◦ Trustworthiness/Anticipation of Litigation

 In general, records created in anticipation of litigation are not 
considered admissible as business records. Palmer v. 
Hoffman, 318 U.S. 109 (1943) 
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◦ Business Records & Multiple Hearsay

 FRE 805.  Hearsay Within Hearsay.

Hearsay included within hearsay is not excluded under 
the hearsay rule if each part of the combined statements 
conforms with an exception to the hearsay rule provided 
in these rules.
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Hypothetical #11

Estate sues City and Police Officers for civil rights 
violations and use of excessive force after Decedent was 
arrested by the Officers for shoplifting and a struggle 
ensued, which resulted in Decedent being taken to the 
hospital, where he remained for a few days, but then 
died from his injuries.  The parties stipulate to the 
authenticity of the Hospital’s records, but reserve the 
right to object to admissibility on other grounds.  
Plaintiff Estate wishes to introduce two entries in the 
records:  (1) “Upon admission, Decedent’s wife said 
Decedent told her he was repeatedly struck on his head 
with a billyclub” and  (2) the treating physician’s 
diagnosis of “Significant internal cranial injury 
consistent with blunt force trauma and excessive 
force.” Defendant objects to both entries as hearsay.

(1) Admissible? (2) Inadmissible? (3) Admissible in part? 
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7. Governmental Records and Absence Thereof, FRE 803(8) & 
(10): Records which set forth:

◦ activities of an agency;

◦ matters observed under a duty imposed by law to report, 
except in criminal cases observations by law enforcement 
officials; and

◦ in a civil action and on behalf of a defendant/against the 
government in a criminal case, factual findings resulting 
from an investigation conducted pursuant to lawful 
authority, unless there is a lack of trustworthiness. 
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 Many jurisdictions have their own statutes or rules that 
address the admissibility of governmental records and may 
impose lesser or greater requirements for admissibility.  See, 
e.g., Sup. Ct. Crim. Pro. R 27(a); Sup. Ct. Civ. Pro. R. 44(a)
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8. Residual Exception, FRE 807:  A statement not 
specifically covered under other hearsay exceptions but 
“having equivalent guarantees of trustworthiness” may 
be admitted if (1) more probative than other available 
evidence and (2) admission will serve interests of 
justice.
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Dead Person Statutes

Most jurisdictions have statutes barring or limiting 
testimony regarding communications or transactions 
with decedents in civil suits prosecuted or defended by 
the decedent’s executor/personal representative/ 
administrator.

 The majority of the states permit the survivor to testify, 
but bar recovery unless the testimony is corroborated 
by other evidence. See, e.g., Bldg. Servs. Unlimited v. 
Riley, 238 F. Supp. 2d 255, 257 (D.D.C. 2002)

 These statutes may be of particular importance in 
diversity cases
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Public Records of Vital Statistics. A record of a birth, 
death, or marriage, if reported to a public office in 
accordance with a legal duty.  FRE 803(9).

Records of Religious Organizations Concerning Personal 
or Family History. A statement of birth, legitimacy, 
ancestry, marriage, divorce, death, relationship by 
blood or marriage, or similar facts of personal or family 
history, contained in a regularly kept record of a 
religious organization.  FRE 803(11).
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Certificates of Marriage, Baptism, and Similar Ceremonies.
A statement of fact contained in a certificate:

(A) made by a person who is authorized by a religious 
organization or by law to perform the act certified;

(B) attesting that the person performed a marriage or 
similar ceremony or administered a sacrament; and

(C) purporting to have been issued at the time of the act 
or within a reasonable time after it.

FRE 803(12).
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Family Records. A statement of fact about personal or 
family history contained in a family record, such as a 
Bible, genealogy, chart, engraving on a ring, inscription 
on a portrait, or engraving on an urn or burial marker.  
FRE 803(13).

Reputation Concerning Personal or Family History. A 
reputation among a person’s family by blood, adoption, 
or marriage — or among a person’s associates or in the 
community — concerning the person’s birth, adoption, 
legitimacy, ancestry, marriage, divorce, death, 
relationship by blood, adoption, or marriage, or similar 
facts of personal or family history.  FRE 803(19).
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Records of Documents That Affect an Interest in Property.
The record of a document that purports to establish or 
affect an interest in property if:

(A) the record is admitted to prove the content of the 
original recorded document, along with its signing 
and its delivery by each person who purports to 
have signed it;

(B) the record is kept in a public office; and

(C) a statute authorizes recording documents of that 
kind in that office.

FRE 803(14).
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Statements in Documents That Affect an Interest in 
Property. A statement contained in a document that 
purports to establish or affect an interest in property if 
the matter stated was relevant to the document’s 
purpose — unless later dealings with the property are 
inconsistent with the truth of the statement or the 
purport of the document.  FRE 803(15).

Reputation Concerning Boundaries or General History. A 
reputation in a community — arising before the 
controversy — concerning boundaries of land in the 
community or customs that affect the land, or 
concerning general historical events important to that 
community, state, or nation.  FRE 803(20).
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Statements in Ancient Documents. A statement in a 
document that was prepared before January 1, 1998, 
and whose authenticity is established.  FRE 803(16).

Judgments Involving Personal, Family, or General History 
or a Boundary. A judgment that is admitted to prove a 
matter of personal, family, or general history, or 
boundaries, if the matter:

(A) was essential to the judgment; and

(B) could be proved by evidence of reputation.

FRE 803(23).
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Hypothetical #12

In an estate dispute between two cousins of 
Decedent, Cousin #1 wishes to introduce the following 
evidence to prove she is the first cousin of Decedent – if 
so, she will prevail in the lawsuit – to which Cousin #2 
objects on hearsay grounds:

 A newspaper obituary from 25 years ago written by 
family members that lists Cousin #1’s mother as the 
sister of Decedent’s father (thereby making Cousin 
#1 and Decedent first cousins).

(1) Admissible? (2) Inadmissible? (3) Admissible in part? 
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Hypothetical #13

Same facts.

 Testimony by other family members that they 
understood Cousin #1 to be the first cousin of 
Decedent.

(1) Admissible? (2) Inadmissible? (3) Admissible in part? 
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Hypothetical #14

Same facts.

 A 50-year-old social security card application from 
someone claiming to be Cousin #1 (before she 
married) that states that the person is the daughter 
of Decedent’s aunt and uncle (thereby making 
Cousin #1 Decedent’s first cousin).

(1) Admissible? (2) Inadmissible? (3) Admissible in part? 
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Hypothetical #15

Same facts.

 An application for a replacement social security card 
using Cousin #1’s married name and the same 
social security number as the earlier application.

(1) Admissible? (2) Inadmissible? (3) Admissible in part? 
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Hypothetical #16

Same facts.

 Census records from seventy and sixty years ago 
reporting that Decedent’s aunt and uncle had 
children including Cousin #1, whose listed age was 
consistent with Cousin #1’s birth date.

(1) Admissible? (2) Inadmissible? (3) Admissible in part? 
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Hypothetical #17

In an estate action, purported Heir #1 maintains that 
his mother had been married to Decedent’s brother.  
Purported Heir #2 asserts that no such marriage took 
place and that Heir #1 is an illegitimate child.  Heir #1 
seeks to admit a baptismal record made by a clergyman 
regarding Heir #1’s birth that states that his birth was 
“lawful” and that his mother was the “wife” of Decedent’s 
brother.  Heir #2 objects.

(1) Admissible? (2) Inadmissible? (3) Admissible in part? 
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A ROAD INCREASINGLY TRAVELED: MULTI-STATE PROBATE ISSUES1 

 

I. INTRODUCTION2 

Multistate probate issues are complex. Although it is increasingly common for a decedent to 
own property in more than one state, there is no overriding authority to determine jurisdiction 
when estate assets are located in several states.  Each state may assert jurisdiction over property 
located within its boundaries.  This can and does result in inconsistent state court judgments.  

Additionally, several interrelated concepts are usually simultaneously at play. For example, 
a decedent’s domicile plays a significant role in choice of law issues, as well as determining the 
situs of intangible assets.  Real property, on the other hand, has its situs in the state in which it is 
located. These situs determinations usually affect a probate court’s in rem jurisdiction.  In turn, 
the concept of in rem jurisdiction plays a significant role in analyzing full faith and credit issues.  

This article summarizes some of the key legal principles which are often applicable when 
analyzing multi-state probate issues.  

II. ANALYSIS FOR PROBATE ASSETS 

The will of a decedent will normally be admitted to probate in a state: (1) where the 
decedent was domiciled on death; (2) where there are assets of the estate on death. Restatement 
(Second) Conflicts of Laws § 314. 

 
A.  Domicile  

Domicile “means the technically pre-eminent headquarters that every person is compelled to 
have in order that certain rights and duties that have been attached to it by the law may be 
determined.” Williamson v. Osenton, 232 U.S. 619, 625 (1914). Domicile is established by 
physical presence in a place in connection with a certain state of mind concerning one's intent to 
remain there. Texas v. Florida, 306 U.S. 398, 424 (1939). 

 
Courts have held that when a person is adjudged incompetent, his or her domicile is the last 

county in which he or she resided while competent. Thomas v. Price, 534 S.W.2d 730, 733 (Tex. 
Civ. App.—Waco 1976, no writ) (“It is undisputed that the deceased was domiciled in Ellis 
County in 1933 when he was adjudged insane. There is no evidence he was ever restored. Thus, 
his domicile continued in Ellis County.”). Other courts have held that someone can change an 
incompetent person’s domicile if it is done to serve the incompetent person’s best interest.  
Acridge v. Evangelical Lutheran Good Samaritan Soc., 334 F.3d 444, 453 (5th Cir. 2003) 
(wrongful death case dismissed for lack of diversity jurisdiction). 
 

                                                     
1 By Mark R. Caldwell and Sarah V. Toraason. 

2 This paper and accompanying presentation is intended for informational and educational purposes only and 
cannot be relied upon for legal advice.  Any assumptions or examples used in this paper are for illustrative purposes 
only.  This paper and accompanying presentation creates no attorney-client relationship. 
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1. Domicile as it Relates to Jurisdiction and Situs 

In a probate proceeding, the domicile of a decedent is a jurisdictional fact. Domicile may be 
determined in the courts of the state in which the decedent is alleged to be domiciled. Riley v. 

New York Trust Co., 315 U.S. 343 (1942); Baker v. Baker, Eccles & Co., 242 U.S. 394, (1917).  
As explained below, the situs of certain assets for in rem jurisdiction purposes is based on the 
decedent’s domicile. 
 
2. Domicile as it Relates to Choice of Law 

The law of a person's domicile also impacts which law may apply to a particular issue (e.g. 
intestacy, the validity and/or effect of a will).  For all these reasons, domicile is frequently 
litigated in cases involving multi-state probate issues. 

 
B. In Rem Jurisdiction 

Most probate proceedings are actions in rem. The basis of in rem jurisdiction is the presence 
of the subject property within the territorial jurisdiction of the forum state. Hanson v. Denckla, 
357 U.S. 235, 246 (1958). When analyzing multi-state probate issues, courts routinely rely on 
several key United States Supreme Court cases: Rose v. Himely, 8 U.S. (4 Cranch) 241, (1808); 
Pennoyer v. Neff, 95 U.S. 714 (1877); Overby v. Gordon, 177 U.S. 214 (1900); Baker v. Baker, 
Eccles & Co., 242 U.S. 394 (1917); State of Iowa v. Slimmer, 248 U.S. 115 (1918); Riley v. New 

York Tr. Co., 315 U.S. 343, (1942); and Hanson v. Denckla, 357 U.S. 235 (1958).  
 

This case law provides key principles: 
 

• A judgment in rem affects the interests of all persons in designated property. 
Shaffer v. Heitner, 433 U.S. 186, 199 n. 17 (1977).  Judgments in rem are typically 
binding “on the whole world.” Restatement, Judgments § 32, comment a (1942).  

 

• In rem judgments bind persons to the extent of their interest in the property whether 
or not they were parties to the proceedings. 50 C.J.S. Judgments § 1054 (2005).  

 

• Service on the property owner relates only to notice and opportunity to be heard, not 
to the court’s jurisdiction. 21 C.J.S. Courts § 37 (citing Miccosukee Tribe of Indians 

of Florida v. Dep't of Envtl. Prot. ex rel. Bd. of Trustees of Internal Imp. Tr. Fund, 
78 So. 3d 31, 33 (Fla. Dist. Ct. App. 2011) (“Because a proceeding in rem is an 
action against the property itself, the court is not required to acquire in personam 
jurisdiction over the landowner as a prerequisite to a valid court action. Instead, “the 
purpose of service of the summons and complaint upon the landowner is only to 
provide notice and an opportunity to be heard.”) (internal citations omitted)). 

 

• Personal jurisdiction is irrelevant and not required in an in rem proceeding. Id.  
However, the effect of a judgment in rem action is limited to the property that 
supports jurisdiction and does not impose a personal liability on the property owner. 
Shaffer v. Heitner, 433 U.S. 186, 199 (1977). 
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• Consequently, a judgment rendered in rem or quasi-in-rem will exhaust itself in the 
forum state and cannot be enforced against the defendant or his property in other 
jurisdictions under the Full Faith and Credit Clause. 4A Charles Alan Wright & 
Arthur R. Miller, Federal Practice & Procedure § 1070 (4th ed.). 

 

• The mere contention that a decedent died in a domiciliary state or that the state’s control 
over its affairs give it jurisdiction to adjudicate foreign situated property will not suffice. 
Jeffrey Schoenblum, Multistate and Multinational Estate Planning, § 16.02 [B] (2009 
ed.) (internal citations omitted). 

 
Because will contests affect both the property and the personal rights of the beneficiaries to 

participate in the distribution of estate assets, they are generally viewed as examples of quasi in 
rem jurisdiction. In a contested probate proceeding, the careful practitioner should consider 
obtaining in personam jurisdiction on every interested party for which personal liability is sought 
or such party’s personal rights are affected. 
 
1. Common Situs Rules Based on Physical Location 

Jurisdictional situs rules are generally based on: (1) physical location; or (2) domicile. The 
situs of real property is the state where it is located. Every state possesses exclusive jurisdiction 
and sovereignty over persons and property within its territory.  Pennoyer v. Neff, 95 U.S. 714, 
722 (1877). The situs of tangible personal property for purposes of administration is in the state 
where it is located. Lancaster & Wallace v. Sexton, 245 S.W. 958, 959 (Tex. Civ. App.—
Texarkana 1922, writ ref’d). For example, the situs of a negotiable instrument is the place where 
it is located. Restatement (Second) of Conflict of Laws § 326. 
 

When it comes to intangible property, it can be difficult to fix the precise situs of assets when 
they are intangible in nature.  The “situs” of an intangible asset is essentially the place at which it 
is reasonable to collect and administer the intangible.  Pinpointing the exact location of an 
intangible asset for jurisdictional purposes is sometimes a cumbersome task though. Justice 
Cardozo famously said: 

 
The situs of intangibles is in truth a legal fiction, but there are times when justice 
or convenience requires that a legal situs be ascribed to them. The locality 
selected is for some purposes, the domicile of the creditor; for others, the domicile 
or place of business of the debtor, the place, that is to say, where the obligation 
was created or was meant to be discharged; for others, any place where the debtor 
can be found. At the root of the selection is generally a common-sense appraisal 
of the requirements of justice and convenience in particular conditions.  Dickstein 

v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 685 A.2d 943, 947–48 (App. Div. 
1996) (quoting Severnoe Securities Corp. v. London & Lancashire Inc. Co., 255 
N.Y. 120, 123–124, 174 N.E. 299, 300 (1931) (internal citations omitted)). 

 
Life insurance policies have been found to have a situs at any one of the following locations: 

(1) the location of the policy document; (2) the place where the insurer does business; or (3) any 
state in which the insurer can be made subject to the court’s jurisdiction. Jeffrey Schoenblum, 
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Multistate and Multinational Estate Planning, § 16.07[C] (2009 ed.).  The situs of a chose in 
action is the place where the debtor resides. Lancaster & Wallace v. Sexton, 245 S.W. 958, 959 
(Tex. Civ. App.—Texarkana 1922, writ ref’d) (ancillary administration in Texas was proper to 
pursue wrongful death claim against Texas resident on behalf of Louisiana Decedent who died in 
Louisiana). “A valid claim for damages, based upon transactions of this character, is a chose in 
action; it is a debt resting upon an obligation which the law imposes on a wrongdoer to pay 
adequate compensation to an injured party, or to his representative. Like other debts not 
evidenced by some form of writing, it follows the person of the debtor, and its payment may be 
enforced in any forum where the debtor may be found.” Id. 

 
2. Common Situs Rules Based on Domicile 

The situs of a bank deposit is the domicile of the asset’s owner.  In Re Estate of Coleman 98 
N.W.2d 784 (N.D. 1959) (holding that a certificate of deposit in a loan company, which was the 
only property claimed to be located in North Dakota, was an intangible and had its situs at the 
domicile of the testatrix, which in this case was Montana, and that therefore the will of that 
testatrix could not be probated in North Dakota since she did not leave property within that state 
sufficient to give the court jurisdiction). 

 
The situs of a claim to trust income is the domicile of the trust beneficiary.  In re Howard 

Marshall Charitable Remainder Annuity Tr., 709 So. 2d 662, 665 (La. 1998) (situs of non-
resident’s right to undisbursed income from Louisiana trusts was the domicile of non-resident–
not the situs of the trusts; trial court lacked jurisdiction to open estate administration). The 
Marshall Court relied heavily on the concept of mobilia sequuntur personam, immobilia 

situa (“movables follow the person, immovables their locality”).  
 
The situs of corporate stock for purposes of administration is the: (1) domicile of the owner 

of the stock; (2) place of incorporation; or (3) place where the certificates are kept at the time of 
the owner’s death, which will normally be his domicile. Eugene F. Scoles & Peter Hay, Conflicts 

of Laws, §22.12 (3rd ed. 2000).  
 

C. Common Choice of Law Rules 

1. Choice of Law Rules Based on Situs 

With respect to immovable property, the law of the situs: (1) determines distribution in the 
event of intestacy; (2) determines the validity of a will; and (3) determines the construction of a 
will. The Restatement (Second) Conflict of Laws §§ 236, 239, 240. 
 
2. Choice of Law Rules Based on Domicile 

With respect to movable property, the law of a person's domicile: (1) determines distribution 
in the event of intestacy; (2) determines the validity of a will; and (3) determines the construction 
of a will. The Restatement (Second) Conflict of Laws §§ 236, 263, 264. 
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III. ANALYSIS FOR NON-PROBATE ASSETS 

When it comes to multi-state probate issues, much of the historical legal analysis may be of 
diminishing importance due to the non-probate revolution.  “The law of wills and the rules of 
descent no longer govern succession to most of the property of most decedents.  This is because 
the bulk of modern wealth takes the form of contract rights rather than rights in rem – promises 
rather than things . . . promissory instruments – stocks, bonds, mutual funds, bank deposits, and 
pension and insurance rights – are the dominant component of today’s wealth.”  John H. 
Langbein, The Nonprobate Revolution and the Future of the Law of Succession, 97 Harv. L. Rev. 
1108, 1119 (1984). 
 

In analyzing non-probate assets, the devil is in the details. Many account agreements will 
contain: (1) forced heirship clauses, which may differ from the applicable state’s intestacy 
scheme; (2) choice of law provisions; and (3) forum selection clauses.  Therefore, these account 
agreements must be carefully analyzed to determine the effect of any such clauses in a particular 
case. 

 
A. Choice of Law 

A federal court recently considered a choice of law provision in the context of a life 
insurance policy. Lincoln Ben. Life Co. v. Manglona, 2014 WL 3608893, at *1 (S.D. Tex. 
2014). A wife obtained an insurance policy in Guam. The wife designated her husband as her 
primary beneficiary and her children as secondary beneficiaries.  The policy contained a choice 
of law stating that the policy was “subject to the laws of the state where the app[lication] was 
signed.” Id. Later, the wife divorced her husband. The divorce agreement failed to mention 
policy. The wife died. The wife’s children argued Texas law applied and the designation in 
favor of husband was void. (Guam’s law was unfavorable to the children). The court ultimately 
upheld the choice of law clause and found that Guam, not Texas, law applied to the beneficiary 
designation. 
 
B. Forum Selection 

Forum selection clauses are contractual arrangements whereby parties agree in advance to 
submit their disputes for resolution within a particular jurisdiction. See Burger King Corp. v. 

Rudzewicz, 471 U.S. 462, 473 n. 14 (1985).  The enforcement of valid forum selection clause 
protects the parties’ “legitimate expectations” and furthers “the vital interests of the justice 
system,” such as sparing litigants the time and expense of pretrial motions to determine the 
proper forum for disputes. Stewart Org., Inc. v. Ricoh Corp., 487 U.S. 22, 33 (1988) (Kennedy, 
J., concurring). 

 
When construing a forum selection clause, the court’s first function is to determine whether 

a clause is mandatory or merely permissive.  A mandatory forum selection clause requires that 
all litigation be conducted in a specified forum. UNC Lear Servs., Inc. v. Kingdom of Saudi 

Arabia, 581 F.3d 210, 219 (5th Cir. 2009); LeBlanc v. C.R. England, Inc., 961 F.Supp.2d 819, 
828 (N.D. Tex. 2013). For a forum selection clause to be considered mandatory or exclusive, the 
clause “must go beyond establishing that a particular forum will have jurisdiction and must 
clearly demonstrate the parties’ intent to make that jurisdiction exclusive.” City of New Orleans 
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v. Mun. Admin. Servs., Inc., 376 F.3d 501, 504 (5th Cir. 2004). Where the agreement contains 
clear language showing that jurisdiction is appropriate only in a designated forum, the clause is 
mandatory. Von Graffenreid v. Craig, 246 F. Supp. 2d 553, 560 (N.D. Tex. 1997). 

 
The second function of the court is to determine whether the claims in question fall within 

the scope of the mandatory forum-selection clause. See Deep Water Slender Wells, Ltd. v. Shell 

Int'l Expl. & Prod., Inc., 234 S.W.3d 679, 687–88 (Tex. App.—Houston [14th Dist.] 2007, pet. 
denied) (“When a party seeks to enforce a mandatory forum-selection clause, a court must 
determine whether the claims in question fall within the scope of that clause.”). “The court bases 
this determination on the language of the clause and the nature of the claims that are allegedly 
subject to the clause.” Id. If the claims fall within the scope of the clause, the court must 
determine whether to enforce the clause. Id.  “[A] litigant who sues based on a contract subjects 
him or herself to the contract’s terms.” In re FirstMerit Bank, 52 S.W.3d 749, 755 (Tex. 2001) 
(holding that non-signatory to contract was subject to arbitration provision in contract because 
they brought breach of contract and breach of warranty claims arising out of the contract).   

 
IV. FULL FAITH AND CREDIT 

Every state must give the public acts, records, and proceedings of other 
states full faith and credit. U.S. Const. art. IV, § 1. Full faith and credit requires a state to give 
effect to another state's judgment when the parties fully and fairly litigated the cause in the first 
state. See Durfee v. Duke, 375 U.S. 106, 111 (1963).  However, as one scholar notes, “Even if 
jurisdiction [can] be obtained so as to effect the rights of nonresident parties, there is no 
assurance that full faith and credit [will] have to be given to any probate judgment of one state by 
another state.” Jeffrey Schoenblum, Multistate and Multinational Estate Planning, § 16.02 
[D](2009 ed.); see  Fall v. Eastin, 215 U.S. 1 (1907).  Indeed, “Constitutional jurisprudence does 
not appear to require any state to abide by a judgment or order of another state with respect to 
property within the first state’s territorial boundaries.” Id.   

 
The United States Supreme Court has held that the full faith and credit clause does not 

require recognition of a finding of domicile when that finding is challenged in a second state by 
one who was not personally subject to the jurisdiction of the court in the state of rendition. 
Restatement (Second) of Conflict of Laws § 317 (1971); Riley v. New York Trust Co., 315 U.S. 
343 (1942); Baker v. Baker, Eccles & Co., 242 U.S. 394 (1917); Overby v. Gordon, 177 U.S. 214 
(1900) 
 

When courts with jurisdiction over property located within their territorial boundaries decide 
to recognize foreign judgments affecting such property, they usually do so on comity principles, 
not constitutional imperative. Jeffrey Schoenblum, Multistate and Multinational Estate Planning, 
§ 16.02 [D](2009 ed.). Federal courts have explained the limits of the full faith and credit clause 
in the context of multi-state probate proceedings: 

 
Full faith and credit means that a judgment in one state must in the other state be 
given the full effect it is given by the law and usage in the state of its origin. . . 
There is, however, no authority for the claim . . . that property of a decedent 
situated in one state can be required by any court to be administered by a court of 
another state, or that a federal court can interfere in a conflict resulting from 
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irreconcilable findings of the two jurisdictions . . . Each state court can stand 

upon its findings as to domicile and apply its probate laws to the estate 

property situated within it. Having no jurisdiction over property outside its 

borders, its orders as to such property imposed no duty upon another state to 

recognize them on the doctrine of full faith and credit. Nelson v. Miller, 201 
F.2d 277, 280 (9th Cir. 1952). 

 
In Baker v. Baker, Eccles & Co., 242 U.S. 394 (1917), a widow obtained letters of 

administration in Tennessee. The widow secured a finding that the decedent was domiciled in 
Tennessee. The proceeding was ex parte. The decedent owned stock in a Kentucky Corp (the 
stock was viewed as claim against corporation – since the situs is the domicile of the debtor).  If 
the stock was distributable according to the laws of Tennessee, it would go entirely to the widow. 
If the stock was distributable according to the laws of Kentucky, it would go one half to the 
widow, the other half to the mother. The widow obtained an order in the Tennessee estate 
administration that the stock belonged to her.  The widow sued the decedent’s mother (a 
nonresident of Tennessee) in Tennessee seeking a declaration that the widow was the sole 
distributee.  The mother was served by publication, defaulted, and a judgment unfavorable to 
mother was entered.  Meanwhile, the mother obtained letters of administration in Kentucky and 
filed suit seeking to establish her right to the stock by establishing the decedent was a resident of 
Kentucky.  The widow responded by filing suit in Kentucky, essentially seeking to enforce her 
Tennessee judgment against the Kentucky company.  The issues on appeal were: (1) was the 
Tennessee proceedings entitled to recognition in the courts of Kentucky as adversely 
adjudicating the mother's asserted right to share in the personal property situated in Kentucky? 
(2) did the Tennessee proceedings conclusively determine the decedent’s domicile as affecting 
that right, when the Tennessee courts failed to acquire jurisdiction over the mother’s person or 
over the Kentucky corporation? 

 
The U.S. Supreme Court said no to both questions.  In their view, “. . . the Tennessee 

judgments had no effect in rem upon the Kentucky assets now in controversy.  [The widow] 
invokes the aid of those judgments as judgments in personam. But it is now too well settled to be 
open to further dispute that the ‘full faith and credit’ clause and the act of Congress passed 
pursuant to it do not entitle a judgment in personam to extraterritorial effect if it be made to 
appear that it was rendered without jurisdiction over the person sought to be bound.” Id. 

 
V. RES JUDICATA & COLLATERAL ESTOPPEL 

Commonly, a party will want to enforce a probate decree in a domiciliary state with respect 
to persons and assets outside the jurisdiction of the domiciliary state.  If a judgment or decree 
was entered in the first state without notice to all indispensable parties, then there is a risk that 
res judicata and collateral estoppel will not bar an action in another state by parties over which 
the first state did not obtain personal jurisdiction. Jeffrey Schoenblum, Multistate and 

Multinational Estate Planning, § 16.02 [E] (2009 ed.). There are a few potential solutions, none 
of which offer certainty, and which include, but are not limited to: 

 

• Personally serve all non-residents and see if they appear. Jeffrey Schoenblum, 
Multistate and Multinational Estate Planning, § 16.02 [E][2] (2009 ed.) (“Having 
been notified as to an in rem proceeding, they may be concerned that they will be 
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bound by the outcome of this in rem proceeding with respect to property under 
control of the forum.  They may also be concerned that any determination as to the 
validity of the will or the status of persons as heirs may be used in other 
jurisdictions and be persuasive, especially since they had a notice and could have 
challenged any determination.”). 
 

• Personally serve all non-residents any time they can be located in state. Id. § 
16.02[E][3] (citing Burnham v. Superior Court, 495 U.S. 604 (1990)). 

 

• Attempt to establish personal jurisdiction based on purposeful availment. Id. § 
16.02 [E][4](explaining it is idea to have regular contact initiated by the non-
resident). 

 

• Assert jurisdiction based on the situs of the property in dispute. Id. § 16.02 [E][5]; 
see Shaffer v. Heitner, 433 U.S. 186, 187 (1977) (“The presence of property in a 
State may bear upon the existence of jurisdiction by providing contacts among the 
forum State, the defendant, and the litigation, as for example, when claims to the 
property itself are the source of the underlying controversy between the plaintiff 
and defendant, where it would be unusual for the State where the property is 
located not to have jurisdiction.”); Id. at 207-208 (“For example, when claims to 
the property itself are the source of the underlying controversy between the plaintiff 
and the defendant, it would be unusual for the State where the property is located 
not to have jurisdiction. In such cases, the defendant's claim to property located in 
the State would normally indicate that he expected to benefit from the State's 
protection of his interest.”). 

 
 
In Re Estate of Tolson provides a good illustration of the relationship between domicile and 

collateral estoppel – particularly, the effect of a judgment in a probate proceeding against one 
who, although a party to that proceeding, attempts to raise the question of domicile in another 
jurisdiction.  In Re Tolson, 947 P.2d 1242 (1997).  In that case, a Washington court found a 
decedent was domiciled in Washington on death. The decedent died leaving a holographic will 
(which was not valid under Washington law). However, a California court had already found the 
decedent was domiciled in California. The decedent’s son had notice and appeared through 
attorney.  The California determination would make the decedent’s will valid in Washington as a 
foreign will.  The will favored the decedent’s daughter and granddaughter. The daughters wanted 
the California determination to control over decedent’s son’s attempt to establish an intestacy in 
Washington. 

 
The Washington Court of Appeals held that the son was collaterally estopped from 

challenging the California court’s judgment. The court found all the elements of collateral 
estoppel were met. The issue decided in California was identical to issue decided in Washington 
(domicile).  There was a final judgment in first court (California). The son was represented in 
California proceeding and had notice and opportunity to be heard. An injustice did not arise as a 
result of the son’s refusal to participate in California proceeding.  The Court cited Riley v. New 

York Trust Co., 315 U.S. 343 (1942) and recognized:  “A judgment in administration 



4839-3415-7448, v. 1 

proceedings by a competent court of any state will be held conclusive in other states as to the 
issues determined upon all persons who were subject to the jurisdiction of the original court if 
the judgment is conclusive upon such persons in the state of rendition.” Id. at 1249. 
 
VI. SOURCE OF LAW & RESEARCH RESOURCES  

There are several excellent authoritative treatises to consult when facing multi-state 
probate issues:  

 
• Jeffrey Schoenblum, Multistate and Multinational Estate Planning, § 16.01 (2009 ed.).  

 
• RESTATEMENT (SECOND) OF CONFLICT OF LAWS (1971).  

 
• RESTATEMENT (SECOND) OF JUDGMENTS (1982).  

 
• 121 A.L.R. 1200 (Originally Published in 1939) (Diverse adjudications, actual or 

potential, by courts of different states, as to domicile of decedent as regards taxation, 
administration, or distribution of estates).  

 
• 131 A.L.R. 1023 (Originally Published in 1941) (Decree of court of domicil respecting 

validity or construction of will, or admitting it or denying its admission to probate, as 
conclusive as regards real estate in another state devised by will).  

 
• John F. Coyle, The Canons of Construction for Choice-of-Law Clauses, 92 Wash. L. 

Rev. 631, 632 (2017).  
 



Ronald J. Scalise Jr. is the John Minor Wisdom Professor of Civil Law at Tulane Law School.  He joined 

the Tulane Law faculty in 2009 and held the A.D. Freeman Professorship from 2009 to 2018.  He served 

as Vice Dean of the law school from 2012 to 2016.  Prior to arriving at Tulane, Professor Scalise served 

on the faculty of the Louisiana State University Law Center from 2004 to 2009.  In 2007, he was awarded 

the McGlinchey Stafford Associate Professorship there, and, in 2009, he served as Acting Vice Chancellor 

for Academic Affairs.  

While in law school, Professor Scalise served as an Articles Editor for the Tulane Law Review.  After 

graduation, he clerked on the U.S. Court of Appeals for the Fifth Circuit for Judge James L. Dennis and 

then worked as an associate in the New Orleans law firm of Stone Pigman Walther Wittmann, LLC. He 

pursued his LL.M. at Trinity College, Cambridge University, on a Gates Fellowship. 

During his time in practice and in academia, Professor Scalise has served on a number of law reform 

projects and on those related to the betterment of the legal profession.  He currently serves as reporter 

for the Trust Code Committee, the Prescription Committee, and the Committee on Aleatory 

Contracts/Signification of Terms of the Louisiana State Law Institute and as a member of the Council and 

a committee member of the Successions & Donations Committee as well as over a dozen other subject-

matter specific revision committees.  From 2013-2015 and again from 2017 to the present, he has 

served as a member of the Louisiana State Bar Association’s Board of Governors.   In addition, from 

2011-2017, Professor Scalise served on the Louisiana Board of Legal Specialization, including in positions 

as both Chair and Vice Chair of the Board. 

In 2011, he was appointed to serve as an appeals judge in cases contesting decisions made by the BP oil 

spill compensation system, and in 2012 he was elected as an associate member of the International 

Academy of Comparative Law.  A Board member of the American Society of Comparative Law, Professor 

Scalise has written extensively on civil law topics, particularly in the area of successions and 

inheritance.  He is also the primary author for the annual updates for five volumes in the Louisiana Civil 

Law Treatise series on property and obligations.  In 2014, he was elected as an academic fellow to the 

American College of Trusts and Estates Counsel (ACTEC), and in 2015 was given the Leadership in Law 

Award by New Orleans City Business.  In 2018, he was awarded both the Felix Frankfurter Award for law 

teaching and the John Minor Wisdom Award for the best civil law article published in the Tulane Law 

Review.  In that year, Professor Scalise also assumed editorial responsibility for the annual pamphlet 

edition of the Louisiana Civil Code. 

Education 

• LLM, 2003, first class honors, Cambridge University  

• JD, summa cum laude, 2000, Tulane University  

• BA, summa cum laude, 1997, Tulane University  

 

 



4/29/2019

1

Asse t Pro te c tio n Trusts

RONALD J. SCALISE JR.

JOHN MINOR WISDOM PROFESSOR OF CIVIL LAW

TULANE LAW SCHOOL

Asse t Pro te c tio n Trusts: Wha t Are  

The y?

 Multip lic ity o f Me a ning s

 Bro a d  Se nse  o f the  Te rm

 Trusts tha t in a  func tio na l se nse  pro te c t a  b e ne fic ia ry’ s a sse ts fro m his 

c re d ito rs, a ltho ug h no t ne c e ssa rily inte nd e d  fo r tha t purpo se

 Ma y inc lud e  trusts with d isc re tio na ry d istrib utio n p ro visio ns

 Ma y inc lud e  trusts with sp e nd thrift p ro visio ns

 Na rro w Se nse  o f the  Te rm 

 Trusts c re a te d  fo r the  purpo se  o f shie ld ing  a  b e ne fic ia ry’ s a sse ts fro m 

se izure  b y c re d ito rs 

 Fo re ig n a nd  Do me stic  Asse t Pro te c tio n Trusts (APT)

 Ma y inc lud e  sp e nd thrift trusts a s we ll
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Asse t Pro te c tio n Trusts: Ge ne ra l  

Trust La w

 Ge ne ra l Trust La w

 “…the  c o urt ma y a utho rize  a  c re d ito r o r a ssig ne e  o f the  b e ne fic ia ry to  

re a c h the  b e ne fic ia ry’ s inte re st b y a tta c hme nt o f p re se nt o r future  

d istrib utio ns to  o r fo r the  b e ne fit o f the  b e ne fic ia ry o r o the r me a ns.”   UTC 

§ 501.

 Cre d ito rs c a n re a c h “ the  b e ne fic ia ry’ s inte re st,”  no t the  trust p ro pe rty.  

 Exc e p tio ns

 Tra d itio na l

 No n-Tra d itio na l

Asse t Pro te c tio n Trusts: The  Va rie tie s 

 I. Trusts with Disc re tio na ry Distrib utio n 

 II. Sp e nd thrift Trusts

 III. Se lf-Se ttle d  Trusts

 A. In Ge ne ra l

 B. Asse t Pro te c tio n Trusts (SSAPT)

 C. Fo re ig n 

 D. Do me stic  (DAPT)
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Asse t Pro te c tio n Trusts: 

Disc re tio na ry Trusts 

 Ge ne ra l La w:  Disc re tio na ry d istrib utio n trusts ma y g ra nt fle xib ility to  a  truste e  a s 
to  whe n, to  who m, a nd  ho w o fte n to  ma ke  d istrib utio ns to  a  b e ne fic ia ry 

“ [W]he the r o r no t  trust c o nta ins a  spe nd thrift p ro visio n, a  c re d ito r o f a  b e ne fic ia ry ma y 
no t c o mpe l a  d istrib utio n tha t is sub je c t to  the  truste e ’ s d isc re tio n, e ve n if: (1) the  
d isc re tio n is e xp re sse d  in the  fo rm o f a  sta nd a rd  o f d istrib utio n; o r (2) the  truste e  ha s 
a b use d  the  d isc re tio n.”   UTC § 504(b ).

 Ra tio na le : If the  b e ne fic ia ry c o uld n’ t c o mp e l a  d istrib utio n tha t wa s sub je c t to  
the  truste e ’ s d isc re tio n, ne ithe r c o uld  his c re d ito rs sta nd ing  in his sho e s.  Se e , 
e .g ., Re sta te me nt (Se c o nd ) o f Trusts § 155 c mt (b ).

 Exc e p tio ns: 

 Alimo ny a nd  c hild  suppo rt c re d ito rs ma y ma inta in a  suit a g a inst truste e  fo r a n a wa rd  
o r a n “a mo unt tha t is e q uita b le ”  to  the  e xte nt tha t truste e  ha s “a b use d  a  d isc re tio n.”  
UTC § 504(c ).

 “ [A] c re d ito r o r a ssig ne e  o f a  b e ne fic ia ry ma y re a c h a  ma nd a to ry d istrib utio n o f 
inc o me  o r p rinc ipa l …, if the  truste e  ha s no t ma d e  the  d istrib utio n within a  re a so na b le  
time  a fte r the  d e sig na te d  d istrib utio n d a te .”   UTC § 506(b ).

Asse t Pro te c tio n Trusts: 

Disc re tio na ry Trusts 

 Va ria tio ns o n the  UTC Rule s o n Disc re tio na ry Trusts

 (1) So me  sta te s tha t ha ve  e na c te d  the  UTC ha ve  o mitte d  § 504 e ntire ly. 

Se e , e .g ., DC, Ka nsa s, a nd  Ore g o n

 Co mmo n la w rule s a p p ly

 Disc re tio na ry v. Sup p o rt Trusts 

 (2) So me  sta te s tha t ha ve  e na c te d  the  UTC ha ve  o mitte d  a limo ny 

c re d ito rs fro m sub se c tio n (c ) o f § 504, re sulting  in c hild  suppo rt c re d ito rs 

a s the  o nly e xc e ptio n to  the  g e ne ra l rule .  Se e , e .g ., Arizo na , No rth 

Ca ro lina , So uth Ca ro lina , a nd  Virg inia .

 (3) So me  sta te s tha t ha ve  e na c te d  the  UTC ha ve  o mitte d  sub se c tio n (c ) 

o f § 504, re sulting  in d isc re tio na ry trusts b e ing  immune  fro m a ll c re d ito rs.  

Se e , e .g ., Arka nsa s, Flo rid a , Ma ine , Misso uri, Te nne sse e , a nd  Wyo ming . 
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Asse t Pro te c tio n Trusts: Sp e nd thrift 

Trusts
 De finitio n:  A trust tha t p re ve nts a  b e ne fic ia ry fro m vo lunta rily o r invo lunta rily 

a lie na ting  his e q uita b le  inte re st in the  trust. UTC § 501; Re sta te me nt (Third ) o f 
Trusts § 58; b ut se e  Ohio  Re v. Co d e  § 5805.1(A).

 Histo ry:

 Eng la nd : Did  no t e xist a t c o mmo n la w; Still no t a llo wa b le  in Eng la nd

 Unite d  Sta te s

 Bo rn in the  Unite d  Sta te s in Bro a dwa y Na t. Ba nk v. Ada ms, 133 Ma ss. 170 (1882).

 But se e  Jo hn Chipma n Gra y, Re stra ints o n Alie na tio n o f Pro p e rty § 262 (1883).

 No w re c o g nize d  in UTC § 501; Re sta te me nt (Third ) o f Trusts § 58. 

 Ho w to  Effe c tua te : No  “ma g ic  wo rd s” ; “Sp e nd thrift”  o r wo rd s “ o f simila r imp o rt.”  
But se e  De l. Co d e  Ann. tit. 12, § 3536(a ); N.Y. Est. Po we rs & Trust La w § 7-1.5 
(inc o me ).

 Purp o se :

 Ad he re nc e  to  a nd  a  re sult o f the  se ttlo r’ s d o minio n o ve r the  trust p ro pe rty 

Asse t Pro te c tio n Trusts: Sp e nd thrift 

Trusts

 Limita tio ns o n Pro te c tio n Affo rd e d  b y Sp e nd thrift Trusts

 Distrib utio ns ma d e  to  Be ne fic ia rie s - UTC § 503(c )

 Co mmo n e xc e p tio ns

 Alimo ny a nd  c hild  sup p o rt c re d ito rs. UTC § 503; Re sta te me nt 

(Third ) o f Trusts § 59(a ).

 Cre d ito rs o f se rvic e s fo r p ro te c tio n o f b e ne fic ia ry’ s inte re st 

(e .g ., la wye r). UTC § 503(b )(2)

 Sta te  a nd  Fe d e ra l Go ve rnme nt (e .g ., Ta x lia b ility) UTC §

503(b )(3).
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Asse t Pro te c tio n Trusts: Sp e nd thrift 

Trusts

 Limita tio ns o n Pro te c tio n Affo rd e d  b y Spe nd thrift Trusts

 …

 Le ss Co mmo n Exc e ptio ns

 Ne c e ssitie s Supp lie d  to  Be ne fic ia rie s. Re sta te me nt (Third ) o f Trusts §

59(b ).

 Sta tio n-in-Life  Exc e ptio n: N.Y. Est. Po we rs & Trust La w § 7-3.4

 So me  To rt Cre d ito rs. Re sta te me nt (Third ) o f Trusts § 59 c mt (a )(2). 

 Ge o rg ia : Ga . Co d e  Ann. § 53-12-80(d )(3)

 Mississipp i : Slig h v. First Na t. Ba nk, 704 So . 2d  1020 (Miss. 1997), 

le g isla tive ly o ve rrule d

 Lo uisia na : La . Re v. Sta t. Ann. 9:2005 (le g isla tive ly re pe a le d )

Asse t Pro te c tio n Trusts: Sp e nd thrift 

Trusts

 Limita tio ns o n Pro te c tio n Affo rd e d  b y Sp e nd thrift Trusts

 …

 Outlie r Jurisd ic tio ns 

 Und e r p rio r la w, No rth Ca ro lina  d id  no t re c o g nize  “ sp e nd thrift”  trusts.  As o f 
2006, No rth Ca ro lina  a d o p te d  the  UTC a nd  no w re c o g nize s sp e nd thrift trusts, 
whic h “ re p re se nts a  ma jo r c ha ng e  in No rth Ca ro lina  la w.”   Se e  N.C. Ge n. 
Sta t. Ann. § 36C-5-502 No rth Ca ro lina  c mt.

 Arka nsa s, Ka nsa s, Ma ine , Minne so ta  a nd  Ala ska : No  e xc e p tio ns fo r a ny 
c re d ito rs!   Se e , e .g ., Me  Re v. Sta t. Ann. tit 18-B, 503

 N.B.: Spe nd thrift trusts AREe xc lud e d  fro m the  d e b to r’ s b a nkruptc y 
e sta te .  11 U.S.C . § 541(c )(2).
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Asse t Pro te c tio n Trusts: Se lf-Se ttle d  

Trusts

 Wha t is it?

 A trust c re a te d  b y the  se ttlo r o f whic h the  se ttlo r is a  b e ne fic ia ry 

 A trust tha t insula te s the  a sse ts o f se ttlo r/ b e ne fic ia ry fro m c re d ito rs

 Tra d itio na l la w

 Re vo c a b le  Trusts

 “During  the  life time  o f the  se ttlo r, the  p ro p e rty o f a  re vo c a b le  trust is sub je c t 
to  c la ims o f the  se ttlo r’ s c re d ito rs.”   UTC § 505(a )(1).

 “Afte r the  d e a th o f a  se ttlo r, … the  p ro p e rty o f a  trust tha t wa s re vo c a b le  a t 
the  se ttlo r’ s d e a th is sub je c t to  c la ims o f the  se ttlo r’ s c re d ito rs….”   UTC §
505(a )(3).

 Irre vo c a b le  Trusts

 “ [A] c re d ito r o f the  se ttlo r ma y re a c h the  ma ximum a mo unt tha t c a n b e  
d istrib ute d  to  o r fo r the  se ttlo r’ s b e ne fit.”   UTC § 505(a )(2).

Asse t Pro te c tio n Trusts: Se lf-Se ttle d  

Asse t Pro te c tio n Trusts

 Mo d e rn De ve lo p me nts

 A sig nific a nt mino rity o f trusts jurisd ic tio ns, fo re ig n a nd  

d o me stic , ha ve  b e g un to  a b ro g a te  the  g e ne ra l rule  

a llo wing  a  c re d ito r to  se ize  the  inte re st o f a  

b e ne fic ia ry who  is a lso  the  se ttlo r o f the  trust.

 Fra ud ule nt Tra nsfe rs

Ab ro g a te  tra d itio na l la w

Lib e ra lize  e xisting  la ws
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Asse t Pro te c tio n Trusts: Fo re ig n Se lf-

Se ttle d  Asse t Pro te c tio n Trusts 

 Po p ula r Jurisd ic tio ns

 Ba ha ma s, Ba rb a d o s, Be rmud a , Ca yma n Isla nd s, Co o k Isla nd s, G ib ra lta r, 
Gue rnse y, Isle  o f Ma n, Je rse y, Ne vis, Turks & Ca ic o s, e tc .

 So me  Co mmo n Cha ra c te ristic s 

 Ap ply o nly to  no n-re sid e nt se ttlo rs

 Ve ry lib e ra l la ws a s to  fra ud ule nt tra nsfe rs c o mb ine d  with sho rt sta tute  o f 
limita tio n p e rio d s

 Fo re ig n jud g me nts a re  une nfo rc e a b le

 So me  Ca se s

 In re  Bro o ks, 217 B.R. 98 (Ba nkr. D. Co nn. 1998)

 FTC v. Affo rda b le  Me dia , LLC , 179 F.3d  1228 (9th Cir. 1999)

 In re  Olso n, 2018 WL 2059648 (C .D. Ca l. 2018)

 Sma g in v. Ye g ia za rya n, 2017 WL 6551106 (W.D. Ca l. 2017)

Asse t Pro te c tio n Trusts: Do me stic  

Se lf-Se ttle d  Asse t Pro te c tio n Trusts 

 Orig in: Ala ska  in 1997

 Curre ntly: 17 Sta te s 

 Ala ska ; De la wa re ; Ha wa ii; Mic hig a n; Mississipp i; Misso uri; Ne va d a ; 

Okla ho ma ; Ohio ; Rho d e  Isla nd ; So uth Da ko ta ; Te nne sse e ; Uta h; Virg inia ; 

We st Virg inia ; Wyo ming

 Mo st re c e nt a d d itio ns: Mississipp i (2014); We st Virg inia  (2016); Mic hig a n 

(2017)

 Le g isla tio n ha s b e e n pro po se d  in Flo rid a  a nd  Ge o rg ia  (ve to e d  b y 

Go ve rno r in 2018)

 Altho ug h DAPT te nd  no t to  b e  a  p ro te c tive  a s fo re ig n APT, the y a re  

usua lly c he a p e r a nd  ha ve  fe w p o litic a l issue s tha n fo re ig n APTs
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Asse t Pro te c tio n Trusts: Do me stic  

Se lf-Se ttle d  Asse t Pro te c tio n Trusts 

 Typ ic a l Re q uire me nts:

 Trust must b e  a d ministe re d  in re le va nt sta te  b y a n in-sta te  truste e

 Tra nsfe r into  the  trust c a nno t b e  fra ud ule nt, b ut mo st sta te s ha ve  

lib e ra lize d  e xisting  la w a nd  impo se  a  “ c le a r a nd  c o nvinc ing ”  sta nd a rd  

o f p ro o f

 Fe w, if a ny, e xc e p tio n c re d ito rs

 Child  Sup p o rt a nd / o r Alimo ny a re  the  mo st c o mmo n

 Pre -e xisting  To rt Cre d ito rs is the  ne xt mo st c o mmo n

 So me  sta te s ha ve  no  e xc e p tio n c re d ito rs. Se e , e .g ., Ne va d a , Uta h, a nd  W. 

Virg inia

Asse t Pro te c tio n Trusts: Do me stic  

Se lf-Se ttle d  Asse t Pro te c tio n Trusts 

 Outsta nd ing  Que stio ns

 Co nflic ts o f La w Issue s: 

 Who se  la w a p p lie s?   Fo rum sta te  o r the  la w sp e c ifie d  in the  trust?

 Va lid ity b a se d  up o n p ub lic  p o lic y Issue s

 Fra ud ule nt Tra nsfe r Issue s

 Jurisd ic tio na l Issue s

 Trust Pro p e rty

 Truste e

 Se ttlo r

 Fe d e ra l Ba nkruptc y La w
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Asse t Pro te c tio n Trusts: Do me stic  

Se lf-Se ttle d  Asse t Pro te c tio n Trusts 

 Ca se s Ap p lying  DAPT Sta tute s

 Ba ttle y v. Mo rte nse n, 2011 WL 5025288 (Ba nkr. D. C . Ala ska  2011)

 In re  Re ute r, 499 B.R. 655 (Ba nkr. W.D. Mo . 2013)

 Hub e r v. Hub e r, 493 B.R. 798 (Ba nkr. W.D. Wa sh. 2013)

 TrustCo Ba nk v. Ma tthe ws, 2015 WL 295373 (De l. Ch. 2015)

 Da hl v. Da hl, 2015 WL 5098249 (Uta h 2015)

 Kla b a c ka v. Ne lso n, 133 Ne v. Ad v. Op . 24 (Ma y 25, 2017)

 To ni 1 Trust v. Wa c ke r, 2018 WL 1125033 (Ala ska  2018)

He lp ful So urc e s

 Ke vin D. Milla rd , Rig hts o f a  Trust Be ne fic ia ry’ s Cre dito rs Unde r the  
Unifo rm Trust Co de , 34 ACTEC Jo urna l 58 (2008).

 Ste wa rt E. Ste rk, Asse t Pro te c tio n Trusts: Trust La w’ s Ra c e  to  the  Bo tto m? , 
85 Co rne ll L. Re v. 1035 (2000).

 Ala n Ne wma n, The  Rig hts o f Cre dito rs o f Be ne fic ia rie s unde r the  Unifo rm 
Trust Co de : An Exa mina tio n o f the  Co mp ro mise , 69 Te nn. L. Re v. 771 
(2002).

 Ele ve nth Annua l ACTEC Co mpa riso n o f the  Do me stic  Asse t Pro te c tio n 
Trust Sta tute s 2017 (e d . Da vid  G . Sha fte l).

 Ste ve  Oshins, 10th Annua l Do me stic  Asse t Pro te c tio n Trust Sta te  Ra nking s 
Cha rt (2019).

 Bo g e rt, Trusts a nd  Truste e s § 222, § § 1123-1140

 Ro b e rt H. Sitko ff a nd  Je sse  Duke minie r, Wills, Trusts, a nd  Esta te s 695-724 
(10th e d . 2017)
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Managing Director – Investments 

 

Darryl Lynch has worked with Guardians and Trustees throughout the years. He has recommended best 

practices for attorneys and guardians across the country. Shortly after earning his MBA from Duke 

University in Durham, NC he began his over 35 year career in the financial services industry. His 

experience is unparalleled as he has been a member of the National Guardianship Association (NGA) 

since 2002 and currently sits on the Center for Guardianship Certification’s (CGC) review board. He was 

also awarded by the Center for Fiduciary Studies the designation, Accredited Investment Fiduciary 

(AIF)®. 

 

Darryl has spent over 30 years at Oppenheimer & Co. Inc., where his experience and the firm’s resources 

assist him in making knowledgeable recommendations and providing a high level of client service. 

Originally growing up in the St. Louis area, he now resides in Kirkland, WA. Darryl is a member of the 

Illinois Guardianship Association (IGA), the Washington Association of Professional Guardians (WAPG) 

and Guardian/Conservator Association of Oregon (CGA). He has taught classes and given many 

presentations for CE for various associations of Professional Guardians, Attorneys and Fiduciaries. He 

also specializes in working with Special Needs Trusts, High Net Worth investors and charitable 

organizations. His work demonstrates his commitment to helping invest and protect assets by providing 

independent financial insights. 

 

Darryl is also a member of the Oppenheimer Executive Council, a prestigious designation awarded to our 

top Financial Advisors. In his free time, he enjoys mountain biking, science and volunteering at various 

organizations throughout the Northwest. 

 

(425) 709-0404 • darryl.lynch@opco.com 
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Peter C. Palumbo, AIF® 

Director – Investments 

 

Peter Palumbo joined Oppenheimer & Co. Inc. in 2007. Peter is a member of the National Guardianship 

Association (NGA) and was also awarded by the Center for Fiduciary Studies the designation, Accredited 

Investment Fiduciary (AIF) ®. Building relationships based on integrity and trust is important to him. 

At Oppenheimer, as part of The Palumbo Group, he provides customized financial strategies to clients 

striving to optimize professional wealth management and estate planning for wealth transfer between 

generations.  

Peter graduated from Saint Louis University High School (SLUH), then Marquette University with a 

double major in marketing and organizational management. He holds the General Securities 

Representatives License (Series 7) and Uniform Investment Adviser Law Examination (Series 65). An 

active member of his community, he feels it is important to give back. Both in St. Louis and Chicago, he 

has participated in charitable drives by alumni and religious organizations as well as Jesuit retreats. 

Peter is a mentor and Friend of Loyola Academy of Saint Louis. He is also an enthusiastic golfer and 

active follower of his favorite teams – the St. Louis Cardinals, Chicago Bears and Marquette University 

Basketball. 

(314) 854-3722 • peter.palumbo@opco.com 
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 When ABLE Accounts were first proposed,
some thought it would be the end for
Special Needs Trusts

 ABLE accounts can actually supplement and
enhance Special Needs Trusts

 This presentation will review the basics of
both ABLE Accounts and Special Needs
Trusts and the advantages and
disadvantages of both vehicles to help
protect individuals who require “needs-
based” public assistance



“Needs-Based” programs require the
beneficiary:
◦ To have low income and few assets (Available

resources) and

◦ Be Sufficiently blind, old or disabled

“Non-Need Based” programs only require the
beneficiary:
◦ Be sufficiently blind, old or disabled (does not require

beneficiary to have low assets or income)

◦ May have other requirements



 Supplemental Security Income (SSI) Disability 
Program
◦ Has Income + Resource requirements to be eligible in 

addition to being disabled
◦ Provides income benefits to persons with qualified 

disabilities and the elderly *

 Medicaid
◦ Federal welfare programs that each state has its own 

statutes and regulations
◦ Many states base their Medicaid eligibility on SSI 

qualifications *

* be sure to check your state 



 Veteran’s Pension Benefits
◦ May qualify for assistance from the Veterans

administration if the veteran meets certain financial
criteria

◦ In addition, a qualifying spouse of an eligible
veteran may also be eligible for benefits

 Subsidized Housing
◦ An individual who is sufficiently blind, old or

disabled and has low income and assets may be
eligible to receive benefits from several different
assisted housing programs



 Planning to reduce a person’s “available
resources” is only needed if the person is
receiving “need-based” public assistance or
if the person may become eligible for
assistance in the future

 Two main reasons a person who has special
needs is not eligible for “needs-based”
assistance is:
◦ The individual has too much income, or

◦ The individual has too many resources



 To reduce resources (for persons with 
disabilities) as not available so as to retain 
needs-based benefits

 To help improve the quality of life



 Written

 Distributions discretionary by the trustee

 Beneficiary not entitled to receive income or principal
automatically

 Trustee prohibited from making any distributions that
would jeopardize beneficiary's eligibility for benefits

 Disabled individual usually is the sole beneficiary of
the trust during their lifetime

 Irrevocable



Self-Settled Special Needs Trusts

◦ (d)(4)(A) Self-Settled Special Needs Trusts

◦ (d)(4)(C) Pooled Special Needs Trusts

Third Party Special Needs Trusts



Trust Type (d)(4)(A) Self-Settled (d)(4)(C) Pooled Third-party SNT

Established by Individual, parent, 

grandparent, 

guardian or court

Individual, parent, 

grandparent, 

guardian or court

Other than trust 

beneficiary

Assets funding Disabled person Disabled person Third person (can be 

a parent)

Beneficiary Disabled person 

only

Disabled person Anyone

Grantor trustee No No Yes

Distributions To third parties To third parties To third parties

Payback Yes Yes No

Disability SSA Definition SSA Definition SSA Definition

Gift tax exclusion Can’t use Can’t use Can use

Testamentary No No Yes

Age limit Funded by 65 No (check state) None

Frequent use for Personal Injury or 

Inheritance

Same but lesser Any use



 Whose assets are going to fund the Trust? 

◦ First Party: Individual with disabilities/ 
beneficiary’s own assets

(Personal injury settlement, worker’s compensation 
award, direct gift or inheritance) 

◦ Third Party: family members or other 
individual’s assets



 Trust must be funded with assets of sole
beneficiary

 Beneficiary must be under age 65 when the
trust is established and funded

 At present, a first party SNT can be established
by an individual, court, parent, grandparent or
guardian

 Trust must include a Medicaid payback
provision

 Trust must be irrevocable



 Self-Settled Special Needs Trust

 Created for the sole benefit of an individual with disabilities; 
under age 65, established by the individual, a parent, a 
grandparent, guardian or court 

 Created during the lifetime

 Irrevocable

 Medicaid Reimbursement at death of the trust beneficiary to all 
states that have provided medical assistance

 Must be funded before the beneficiary reaches the age of 65 
with trust beneficiary’s own funds



 Pooled SNT

 Created and administered by a non-profit organization 
that holds the resources of many beneficiaries but 
maintains each individual’s assets in a separate account

 Irrevocable 

 No age limit for beneficiary in the Federal statute

o Some states impose age limit of 65

 Non-profit organization can retain a portion of the 
trust fund at death of beneficiary

o Up to 100% of Trust Corpus



 Trust must be funded with assets that do not
belong and are not controlled by the
beneficiary

 No payback provision is required

 Trust can be drafted to benefit more than one
beneficiary

 Trust can be created by will or during life



 Allows assets to be held for the benefit of a
person with special needs so that the
beneficiary’s life is enhanced by the special
needs trust and the assets in the trust are not
deemed “available” and “countable” resources

 Allows large sums of money and other assets
to be held for the benefit of the beneficiary
without disqualifying the beneficiary from
“needs-based” benefits

 Assets are managed by a trustee, rather than
the beneficiary



Managing SNT Assets with the  
PRUDENT INVESTOR RULE

o Total Portfolio Evaluation

o Risk 

o Process

o Diversification

o Monitoring

o Delegation 

o Documentation 

o Modern Portfolio Theory

“The prudent investor rule is a test of 

conduct and not of resulting performance.”

(760 ILCS 5/5) (from Ch. 17, par. 1675) 

Source: Uniform Prudent Investor Act of 1992

17



Uniform Prudent 
Investors Act of 1994

• 43 States have adopted the Uniform 
Prudent Investor Act of 1994 

Source: uniformlaws.org 18



Ethical Decision Making

 Responsibility vs. Liability

o Fiduciary responsibilities can be shared 
but not abdicated.

o Fiduciary liability exposures exist 
where there are unfulfilled 
responsibilities.

o Fiduciaries can reduce liability by 
identifying and filling gaps in their 
practices.
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Fiduciary Code of Ethics

1. Employ and provide the client information on 
the Prudent Practices when serving as an 
investment fiduciary.

2. Act with honesty and integrity and avoid 
conflicts of interest, real or perceived.

3. Ensure the timely and understandable 
disclosure of relevant information that  is 
accurate, complete and objective.

4. Be responsible when determining the value of 
services and form of compensation. 
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Fiduciary Code of 
Ethics…continued

5. Know the limits of expertise, and refer clients to 
colleagues and/or other professionals in 
connection with issues that go beyond the scope 
of knowledge and skill set.

6. Respect the confidentiality of information 
acquired in the course of work, and not disclose 
such information to others, except when 
authorized or otherwise legally obligated to do 
so.  Do not use confidential information acquired 
in the course of work for personal advantage.

7. Not exploit any relationship or responsibility that 
has been entrusted. 

21



As Conservators you are always 
responsible for the following:

o Confirm investment goals and objectives

o Approve appropriate asset allocation strategy

o Establish or approve an explicit, written 
IPS/Investment Proposal

o Prudently select service providers

o Incur only reasonable expenses

o Monitor the activities of the overall investment 
program, including service providers

o Avoid conflicts of interest

o Documentation

22



8 Questions to ask your Financial 
Advisor

1. Will the Advisor act as a fiduciary in all scenarios 
when managing portfolio assets?

2. How long has the Financial Advisor been acting in this 
fiduciary capacity?  Describe your experience acting 
as a fiduciary advisor.

3. What fiduciary training has the Financial Advisor 
received?  Any designations focused on fiduciary best 
practices?
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Questions to Ask…continued

4. Provide at least three references of clients who 
are using your services in your capacity as a 
fiduciary advisor.

5. Please disclose and describe any potential 
conflicts of interest.

6. What safeguards and procedures do you have in 
place for blocked or restricted accounts?

7. Describe your total compensation or fees 
received for your proposed services.

8. What services are provided to help clients meet 
their fiduciary obligations?

24



National Guardianship Association
Defines Fiduciary As…

Any person that has the responsibility 

to invest and manage the assets of 

another person is a fiduciary.”

“

Source: National Guardianship Association
This is not a legal definition nor an indication of the statue of Oppenheimer & 

Co. Inc. or any of its associates.  This is provided for informational and 

education purposes only.
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 Designed to be a less complicated and less
expensive alternative to a special needs trust
o Like a SNT

o Assets held in an ABLE Account will be exempt for
SSI/Medicaid eligibility

 No Attorney involvement necessary

 Designed as a tax-advantaged investment



 An ABLE account is like a 529 plan but designed for an

individual with disabilities

 A limited amount of money can be contributed to an

ABLE account without disqualifying the beneficiary from

need based public assistance

 The ABLE account can grow tax free

o Income generated by the principal in the ABLE account

isn’t taxable



 Money in the ABLE account isn’t an available 

resource for needs-based public benefit 

program

 But the person has to qualify for the ABLE 

account and there are restrictions on how 

money in an ABLE account can be used without 

adverse consequences



 Encourage individuals and families to save

money to support disabled individuals while

maintaining eligibility for Social Security and

Medicaid benefits

 Cheaper to establish than a special needs

trust



 Disabled or blind before age of 26 and

receiving a social security disability

insurance (SSDI) or a supplemental security

income (SSI)

 Have a satisfactory disability certification



 Signed certification by the account holder

that a signed physician’s diagnosis of

disability exists occurred before the age

of 26 and can be provided upon request

 Regulations regarding specific form and

frequency of the disability certification are

still in development



 One ABLE account per disabled individual

 All contributions must be in cash

 Annual contributions can’t exceed $15,000 (current 

year)

o Same as gift tax exemption will increase when gift tax increase

 Must remain under $100,000 total to receive SSI

 Account can be up to $325,000 to maintain Medicaid 

eligibility



 Qualified disability expenses

Education Housing Transportation Employment, 

training and 

support

Assistive 

technology and 

personal support 

services

Expenses for 

oversight and 

monitoring

Prevention and 

wellness

Financial 

managements and 

administrative 

services

Legal fees Health Funeral and burial 

expenses

Other approved 

expenses



 Unqualified disability expenses

o Distribution is taxable income to the account

beneficiary

o 10% penalty may apply

 No penalty if distribution is made after death

of designated beneficiary



 Account holder no longer disable

o ABLE account can continue

o Any distribution is taxable income to account 

beneficiary

o No longer any qualified expenses

 No more contributions to ABLE account

 Can reinstate ABLE account if disability returns



 At death of account owner

 Medicaid only paid back

 Payback limited to time period in which ABLE 

account existed 

 Helpful in 1st party SNT situations



 SSI recipients can have housing cost paid by an ABLE account 

without incurring an In-kind Support and Maintenance (ISM) 

reduction to their monthly benefits

o Unlike a special needs trust

 ABLE accounts can be savings accounts without affecting 

benefits

 Limit in Medicaid payback  

 Third party contributions to an ABLE account can be made by 

a trustee of a special needs trust because trust beneficiary 

has a beneficial interest in the trust not a legal interest 

o See POMS ST 01130 TN 74, Issued March 8, 2018



 Quick, easy depository for moneys over the 

$2,000 Medicaid resource limit

 No “sole-benefit” rules for SSI recipients

 At death of account beneficiary can pay 

funeral expenses prior to satisfaction of 

Medicaid payback claim  

o Unlike a special needs trust



 ABLE account owners now have more options to fund money

into ABLE accounts:

o If the ABLE account owner works a portion or all of their

earnings can be contributed to their account

o Additional contribution is limited based on the poverty line

for a single person household

o In 2018 this limit is $12,140 in the US

o The account owner isn’t eligible for this option if his or her

employer makes contributions to a workplace retirement

plan



 Saver’s credit now available to ABLE account owner after

2018

o Allows ABLE account owner to qualify for a Saver’s Credit

o Based upon contributions made by the ABLE account

owner to his/her ABLE account

o Credit is given on up to $2,000 of contributions made in a

given year

o Saver’s Credit is a special credit given to low and

moderate income workers



 Credit will be claimed on form 8880, credit for qualified

retirement savings combinations and will reduce the

participant’s taxes or increase their tax refund

 Rollover from 529 plans are allowed into ABLE accounts

 Can be rolled over from the ABLE account owner’s 529

plan or from a 529 plan from certain family members



 Medicaid payback provision for third-party money

- Unlike third-party special needs trusts

 Not eligible for qualified disability trust favorable tax

treatment

 May need a guardianship to establish if no parent is

available account beneficiary unable to execute a

Durable Power Attorney



 Age restriction of 26 before onset of disability

 Can’t establish an ABLE account by SNT

trustee with SNT corpus unless authority in

trust document

 New POMS permits a special needs trust to

fund an ABLE account



Questions ABLE accounts Third Party SNT Self-Settled D4A SNT D4C 

(Pooled)

Whose assets in 

account or trust?

Third party’s or 

beneficiary’s

Not the 

beneficiary’s

Beneficiary’s Beneficiary’s

Limitations Disability must 

begin before age 26 

only $15,000 

current year can be 

distributed

None other than 

beneficiary’s assets 

can’t be added

Beneficiary must be 

under age 65

May have transfer 

penalty if 

beneficiary puts 

assets in after 65

Who establishes? Beneficiary, 

beneficiary guardian, 

parent or DPOA 

agent

Not the beneficiary Beneficiary, parent, 

grandparent, 

guardian or court

Beneficiary, parent, 

grandparent, 

guardian or court

Who controls the 

account or trust?

Beneficiary or 

someone acting on 

beneficiary’s behalf

Any person (other 

than the 

beneficiary) or 

corporation

Any person (other 

than the 

beneficiary) or 

corporation

Only non-profit 

organization that 

established the 

master trust



Questions ABLE accounts Third Party SNT Self-Settled D4A SNT D4C (Pooled)

Who can 

benefit?

Only the beneficiary Beneficiary and 

others chosen by 

settlor

Only the beneficiary Only the beneficiary

Is there a 

separate 

written 

agreement?

No custom drafted 

must enroll with 

ABLE program 

offered by the state

Yes, custom drafted 

trust agreement 

Yes, custom drafted 

trust agreement 

Not custom drafted 

join a master trust 

created by a non-profit 

organization as trustee

When to use? When someone 

wants to gift the 

beneficiary or 

beneficiary has too 

many assets 

When someone 

wants to give (or 

leave at death) assets 

to benefit someone 

else 

When beneficiary 

receives settlement 

gift or inheritance or 

has accumulated 

assets prior to 

disability or when 

turning 18

When beneficiary 

receives settlement gift 

or inheritance or has 

accumulated assets 

prior to disability or 

when turning 18

Repay Medicaid 

upon death?

Yes, but only 

Medicaid received 

after ABLE accounts 

starts

No Yes, all Medicaid 

beneficiary received 

during life

Depends on what 

pooled trust negotiated 

with state but usually 

all remaining assets paid 

to either Medicaid or 

retained by trustee 



Questions ABLE accounts Third Party SNT Self-Settled D4A SNT D4C 

(Pooled)

Number of 

accounts

1 per beneficiary Unlimited Unlimited Unlimited

Fees Financial institution 

fees

Attorney and 

trustee fees

Attorney and 

trustee fees

Attorney and 

trustee fees

Investment 

Options

Investment 

strategies may be 

changed twice 

annually

No restrictions No restrictions No restrictions

Valid 

distributions

Broadly defined 

“disability 

expenses” including 

basic living expenses 

Any expense for 

sole benefit  of 

beneficiary with 

certain implication 

for distributions for 

food and / or 

shelter

Any expense for 

sole benefit  of 

beneficiary with 

certain implication 

for distributions for 

food and / or 

shelter

Any expense for 

sole benefit  of 

beneficiary with 

certain implication 

for distributions for 

food and / or 

shelter



 POMS SI 01120.740

o Third party contributions are contributions made by

persons other than the designated beneficiary

o Third party contributions belongs to the designated

beneficiary

o An ABLE contribution by a third party is treated as a

complete gift

o A transfer of funds from a SNT of which the designated

beneficiary is the beneficiary and which isn’t

considered a resource to him or her, to the designated

beneficiary’s ABLE account generally will be considered

a third party contribution for ABLE purposes



 http://www.ablenrc.org/state_compare

 http://specialneedsanswer.com/able-

accounts

 http://time.com/money/4618317/529-

able-savings-account-states/

http://www.ablenrc.org/state_compare
http://specialneedsanswer.com/able-accounts
http://time.com/money/4618317/529-able-savings-account-states/




 Qualified disability expenses (QDEs) are expenses

related to the blindness or disability of the

designated beneficiary* and for the benefit of the

designated beneficiary. In general, a QDE includes

but isn’t limited to and expense for:

*The designated beneficiary is the individual who owns the ABLE account and who was an 
eligible individual when the account was established or who succeeded the former designated 
beneficiary in that capacity.  To be an eligible individual, he or she must: be eligible for 
Supplemental Security Income (SSI) based on disability or blindness that began before age 26; 
be entitled to disability insurance benefits (DIB), childhood disability benefits (CDB), or disabled 
widow’s or widower’s benefits (DWB) based on disability or blindness that began before age 26; 
or certify (or an agent under a power of attorney or, if none, a parent or guardian must certify) 
that the individual: has a medically determinable impairment meeting statutorily specified 
criteria or is blind; and, the disability or blindness occurred before age 26.



Education

Financial management and administrative services

Housing

Legal fees

Transportation

Expenses for ABLE account oversight, monitoring

Employment training and support;

Funeral and burial

Assistive technology and related services

Basic living expenses

Personal support services

Health

Prevention and wellness



 Housing expenses for purposes of an ABLE

account are similar to household cost for in-

kind support and maintenance purposes, with

the exception of food. Housing expenses

include expenses for:



Mortgage 

Real property taxes

Rent

Heating fuel

Gas

Electricity

Water

Sewer

Garbage removal



 Tying these two tools together can allow the trustee of

the special needs trust to “feed” the ABLE account as

needed to:

o

allow the beneficiary more latitude in making

purchases
o

more control over spending, as well as
o

being able to use the funds for food and shelter and

minimize the ISM reduction.



 Social Security Administration’s new rules about

ABLE accounts - March 2018

 Officially blesses the use of pre-paid cards such as

True Link

 Reiterates long time ruling that gift card not

permissible

 The owner of the pre-paid card must be third

person includes trustees of special needs trust



 POMS SI 01120.200C1c

 ABLE accounts are not trusts

 Any contributions to ABLE accounts is not 

income





SNT to ABLE for Rent

 Linda has been disabled from birth, and receives

$750 a month in SSI.
 She’s a beneficiary of a self settled special needs

trust.
 She would like to move to a nicer apartment that

would cost $1,000 a month.
 She will need some assistance in order to make the

move.



 Kevin her trustee were to give her $1,000 a
month directly it would be counted as unearned
income and eliminate her SSI completely.

 If Kevin were to pay the landlord directly the
payments would count as ISM and her benefits
would be reduced.

 If instead Kevin were to contribute $1,000 a
month to her ABLE account, and in turn the
funds from the account were used to pay the
landlord, then there would be no reduction of
SSI.



 One huge advantage of a 3
rd

party special needs trust

is that it isn’t subject to a lien upon the death of the

beneficiary.

 In addition, a 3
rd

party special needs trust can also be

a great tax planning device, especially when it

conforms to the Qualified Disability Trust rules.



 Tying these two tools together can allow the trustee of

the special needs trust to “feed” the ABLE account as

needed to:
o

allow the beneficiary more latitude in making

purchases
o

more control over spending, as well as
o

being able to use the funds for food and shelter and

minimize the ISM reduction.



Evaluate the Clients Needs

 Time Horizon

 Age & Health Evaluation

 Total Investable Assets

 Income Sources 

 Annual Expenses

 What is the short fall, if any? 

 Anticipated large 

withdrawals? i.e. education

 Additional income from 

other sources? 

 Limitations or restrictions 

on Investments? 

62



Final Points

“Delegation. For a fiduciary without 

substantial investment expertise, it is both a 

good plan and protective against liability, to 

select an investment advisor”

Source: National Guardianship Association

“The prudent investor rule is a test of 

conduct and not of resulting performance.”

(760 ILCS 5/5) (from Ch. 17, para. 1675) 
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Final Points

“The Prudent Investor Rule” (the Rule) is intended to 

give fiduciaries guidance on how to invest assets 

under their control and management. 

 Fiduciaries…

may use the Rule as a defense if challenged by 

the ward, families, courts and others.

 Wards…

may use the Rule to protect from guardian 

mismanagement. 

Source:  National Guardianship Association
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Law, Stetson University College 

of Law 

 

Bringing Fiduciary Guides to Your 

State 

Diana Noel, Senior Legislative 

Representative, AARP 

Hon. Christine Butts, Harris 

County Probate Court 4, Houston 

Bob Jackson, State Director, 

AARP Texas 

 

Hot Topics in Probate 

 

 
 

 
 
 

 



2017 SPRI NG CONFERENCE 
SANTA FE, NEW MEXI CO 

Order in the Court! Navigating 

Conflict OUT of the Courtroom  
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Linda Fieldstone, M.Ed, Miami, FL 
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Anti-Guardianship Voices and the 

Revised Uniform Probate Code 

Gregory W. MacKenzie, Esq., 

Hurley Toevs Styles Hamblin & 

Panter PA, Albuquerque, NM   

The Crime of the 21st Century: 

Elder Abuse and Exploitation 

Hon. Brenda Hull Thompson, 

Presiding Judge, Dallas County 

Probate Court, Texas;  Julie 

Krawczyk, Executive Director, 

Elder Financial Safety Center, 

Dallas, Texas;  Stephanie Martin, 

Assistant District Attorney 

 
Post-Mortem Estate Planning:   

Disclaimers, Elections, and other 

Tax Considerations in Estate 

Administration 

Vickie Wilcox, Esq., Wilcox Law 

Firm, P.C., Certified Estate 

Planning, Trust, and Probate Law 

Specialist, Albuquerque, NM 

 

Mindfulness for Judges 

Prof. Nathalie Martin, University 

of New Mexico Law School, 

Frederick M. Hart Chair in 

Consumer and Clinical Law 

 

Estate Planning for People with 

Disabilit ies and What Judges 

would need to Know; Community 

Property Law and Estate in New 

Mexico 

Nell Graham Sale, Esq., 

Pregenzer, Baysinger, Wildeman 

& Sale, Albuquerque, NM 

 
 
 

 
 
 

2016 FALL CONFERENCE 
CHARLESTON, SOUTH 

CAROLI NA 
Wills, Trusts Conflict and 

Competing I ssues in the  

James Brown Estate – Part 1 
Hon. Albert P. Shahid, Jr., Esq of 

Shahiud Law Firm, Charleston, SC 

Albert P. Shahid, Jr., Esq of 

Slotchiver & Slotchiver, LLP, 

Charleston, SC 
 
Wills, Trusts Conflict and 

Competing I ssues in the James 

Brown Estate – Part 2 

Alan Medlin, Professor, University 

of South Carolina Law School 

Robert N. Rosen, Esq., Rosen 

Law Firm, LLC Charleston, SC 

 

Trust I ssues 

Ginny Meeks, Professor, 

Charleston School of Law 

 
Mother Emanuel - the Untold 

Story 

Deborah Shogry Blalock Director, 

Charleston Dorchester Metal 

Health Center 

Wilbur E. Johnson, Esq., Young 

Clement Rivers, LLP, Charleston, 

SC 

Joseph P. Riley, Former Mayor 

City of Charleston, SC 

 

Mass Tragedies and the Probate 

Process 

Laura Johnson, Evans, Smith, 

Moore and Leatherwood LLC 

Rea H. Wooten, RN, BSN, F-

ABMDI , Charleston County 

Coroner 

 

National Update and Charleston 

Monitoring/Visitor Program 

Michelle Mensore Condon, Esq., 

Charleston School of Law 

Lenna Kirchner, Associate 

Probate Judge, Charleston, SC 

Erica Wood, ABA Commission on 

Law and Aging 

 

Trends in State Adult 

Guardianship Laws 

Diana Noel, Legislative 

Representative, AARP 

Coretta Bedsole, Associate State 

Director, AARP SC 

Coretta Bedsole, Associate State 

Director for Advocacy, AARP 

Georgia 

 

National Overview of CFPB 

Guides on Managing Fiduciary 

Funds 

Naomi Karp, Senior Policy 

Advisor, Consumer Financial 

Protection Bureau, Office of Older 

Americans 

Cope or Quit—A Strategy That’s 

Never Worked 

Robert M. Etheridge, Esq., 

Carlock Copeland & Stair, LLP 

 

2016 SPRI NG CONFERENCE 
POI NT CLEAR, ALABAMA 
Judges and Lit igants Address 

Elder Abuse in Probate Courts:  

Trends and Reporting Obligations 

Julia Meister, Partner, Taft 

Stett inius & Hollister, LLP, 

Cincinnati, OH 

 

Varying Levels of Capacity and 

the Doctor’s Evaluation 

Edward Poa, MD, Assistant 

Professor, Baylor College of 

Medicine and Director of 

Admissions, The Menninger 

Clinic, Houston, TX 

 

Ethical Considerat ions Involving 

Trusts, Estates and Guardianships 

Matthew Triggs, Proskauer LLP, 

Boca Raton, FL 

  

Learning from the Lit igants:   

What 37 Years on the Bench 

Have Taught Me about Being a 

Good Probate Judge 

Hon. James Mitchell, Kennebec 

County Probate Court, Augusta, 

ME 

 



When Charity Goes Wrong:   

Restricted Gifts and Charitable 

Trusts in the Courts 

Nancy McLaughlin, Robert W. 

Swenson, Professor of Law, 

University of Utah College of Lw, 

Salt Lake City, UT 

 

Obergefell v. Hodges and the 

Rule of Law 

Hon. Sherri Friday, Probate 

Judge, Jefferson County Probate 

Court, Birmingham, AL 

John Eidsmoe, Foundation for 

Moral Law, Montgomery, AL 

 

2015 FALL CONFERENCE 
ALEXANDRI A, VI RGI NI A 
Trust:   Modification, Reformation 

and Termination 

Kathleen Sherby, Partner, Bryan 

Cave LLP, St. Louis, MO 

Stephanie Price, Winstead, PC, 

Houston, TX 

 

Probate I ssues Concerning the 

Definit ion of Hearsay 

Hon. Gerald Fisher, D.C. Superior 

Court, Washington, DC 

 

Seven Deadly Sins 

Steven K. Mignogna, Partner, 

Archer & Greiner, PC, 

Haddonfield, NJ 

 

Prudent Investor Rule 

Hon Franklin Burgess,  

D.C. Superior Court,  

Washington, DC 

 

Aging, Dementia and Societal 

Implications 

Dr. Howard J. Federoff, MD, PhD, 

Vice Chancellor and Dean, Health 

Affairs, University of California, 

I rvine, CA 

 

How to Use Technology and 

Investigative Methods to Protect 

the Assets of Vulnerable Adults 

Sharon R. Bock, Esq., 

Clerk & Comptroller,  

Palm Beach County, Florida 

Brenda K. Uekert, PhD, Principal 

Court Research Consultant, 

National Center for State Courts, 

Williamsburg, VA 

 

Hot Topics in Probate 

Hon. Christine Butts, Harris 

County Probate Court 4,  

Houston, TX 

Hon. C. Jean Stewart, Of 

Counsel, Holland and Hart, 

Denver, CO 

Hon. Brenda Hull Thompson, 

Probate Court of Dallas County, 

Texas 

 

2015 SPRI NG CONFERENCE 
NEWPORT, RHODE I SLAND 
WINGS – Working 

Interdisciplinary Network of 

Guardianship Stakeholders 

Hon. Dixie Park, Stark County 

Probate Court, Canton, OH 

Mary Joy Quinn, Director (ret.), 

Probate Court, San Francisco 

Superior Court 

Fred B. Steele, MPH,JD, Legal 

Services Developer, Oregon 

Department of Human Services 

 

The Phantom of Fifth Avenue:   

The Mysterious Life and 

Scandalous Death of Heiress 

Huguette Clark 

Meryl Gordon, Author 

 

The Future of Estate Planning 

and New Biology-Posthumously 

conceived children and other tax 

and non-tax issues 

Jonathan Blattmachr, Principal, 

Pioneer Wealth Partners 

Management 

 

Trust, Taxes and Common 

Mistakes in Wills 

Richard H. Greenberg, Greenberg 

& Schulman, Attorneys at Law, 

Woodbridge, New Jersey 

 

 

 

 

Prosecuting Elder Fraud and 

Abuse 

Martha Crippen, Elder Abuse 

Investigator, Rhode Island 

Department of Attorney General 

Roger R. Demers, Esq., Chief, 

Elder Abuse Prosecution Unit, 

Rhode Island Department of 

Attorney General 

 

2014 FALL CONFERENCE 
NAPLES, FLORI DA 
Special Needs Trusts and the Sole 

Benefit Rule 

John Staunton, Center for Special 

Needs Trust Administration, 

Clearwater, FL. 

 

Writings Intended as Wills 

Anthony R. La Ratta, Esq., Archer 

& Greiner P. C. Haddonfield, NJ 

 

Digital Assets 

Sharon B. Rivenson Mark, Esq., 

Jersey City, NJ, Shirley B. 

Whitenack, Esq., Schenck, Price, 

Smith & King, LLP, Florham Park, 

NJ 

 
Standards vs. Practices:   Results 

from a National Survey on Adult 

Guardianships 

Brenda K. Uekert, PhD, Principal 

Court Research Consultant, 

National Center for State Courts 

 

Active Shooter:   Awareness and 

Preparedness 

Charles R. Epstein, Court Planner, 

State of Connecticut Judicial 

Marshal Services 

 

Firearms, Courts and Fiduciaries 

Hon. Fred J. Anthony, 

Connecticut Probate Court, Hon. 

Matthew Jalowiec, Connecticut 

Probate Court, Hon. Amy W. 

McCulloch, Richland County 

Probate Court, Columbia, SC 

 

 
 
 



2014 SPRI NG CONFERENCE 
VAI L, COLORADO 

Dementia from a Medical 

Perspective 

Dr. Maureen C. Nash, MD, 

Geriatric, Psychiatrist, Tuality 

Psychiatric Outpatient Clinic, 

Forest Grove, OR 

 

Undue Influence, lack of capacity 

and the Mickey Rooney case 

Bruce S. Ross, partner, Holland 

and Knight, LLP, Tampa, FL 

 

“The Uniform Law Commission – 

Past, Present and Future 

Stanley C. Kent, P. 

Colorado Springs, CO.  

 

Pre-mortem Probate 

Spencer Crona, Brown and 

Hulber5t, LLC, Denver, CO 

Martha L. Ridgway PC, Louisville, 

CO, Keith Lapuyade, Wade Ash 

Woods hill & Farley, Denver, CO 

 

‘Hot Topics’:  An Open Discussion 

of What’s New in Probate I ssues 

Judge Rita Cobb, Judge Ponda 

Caldwell, Judges Fred Anthony, 

Jean Stewart, Colleen 

Cavanaugh, Mike Wood 

 

2013 FALL CONFERENCE 
NASHVI LLE, TENNESSEE 
Potpourri of Cross Border I ssues 

regarding Wills and Estates 

Prof. Jeffrey A. Schoenblum 

Vanderbilt Law School, Nashville 

 

I nnovative, research-based 

programming in an Alzheimer’s 

residence 

Andrew Sandler, Executive 

Director, Abe’s Garden, Nashville 

 

Impact of Affordable Care Act on 

SNT 

David Lillesand, Lillesand & 

Wolasky, Clearwater, FL 

 

 

 

Media Interest in Probate Court 

Proceedings 

Andra J. Hedrick, Gullett, 

Sanford, Robinson and Martin, 

PLLC, Nashville, TN 

 

Balancing Privacy in an Internet 

World 

Travis Swearingen, Butler, Snow, 

O’Mara Stevens & Canada, PPLC, 

Nashville, TN 

 

Update on Relationship between 

State Probate Courts and the VA 

David R. McLenachen, Director, 

Pension and Fiduciary Services, 

U.S. Veterans’ Administration 

 

Bonding I ssues 

Jackie Layfield, Bond Services, 

LLC 

The History of Anatomical Gifts 

Arthur F. Dalley, Ph.D., Professor, 

Cell & Development Biology 

Vanderbilt University School of 

Medicine 

 
2013 SPRI NG CONFERENCE 

SAN ANTONI O, TEXAS 
Recent Developments in Estate 

and Income Tax for Probate 

Judges-What Have They Done to 

us Now? 

Prof. Stanley Johanson, 

University of Texas School of Law 

 

Evidence Issues in Probate 

Lit igation  

Gerald Powell, Baylor Law School 

 

Current Developments in Trust 

Lit igation 

Frank I kard, I kard Golden Jones 

PC 

 

Raising a Special Needs Child 

Hon. Polly Jackson Spencer, 

San Antonio 

 
The Elder Fraud Unit – I f You 

Build I t, They Will Come 

Joanne Woodruff, Bexar County 

Elder Fraud Unit 

I nterstate Transfer of 

Guardianships – UAGPPJA and 

Beyond 

Steven D. Fields, Tarrant County 

Probate Court No. 2, Fort Worth, 

Terry Hammond, Terry W. 

Hammond & Associates 

 

Guardians Ad Litem in 

Guardianship Proceedings and 

the Settlement of Lawsuits 

James Patrick Smith, Attorney at 

Law, Houston, TX.  

 
2012 FALL CONFERENCE 
NAPA, CALI FORNI A 

Relationship Between State 

Probate Courts and the Veterans 

Administration Fiduciary Services:  

Does it Always Work the Way I t 

Should?  How Can We Improve? 

David McLenachen, Director of 

Pension and Fiduciary Services, 

U.S. Department of Veterans’ 

Affairs 

 

Relationship Between State 

Probate Courts and the Social 

Security Administration:  Does I t 

Always Work the Way I t Should? 

How Can We Improve? 

Dagmara H. Wycoff, Social 

Security Administration, Napa, 

California

  
Revised National Probate Court 

Standards:  Presentation and 

Discussion 

Richard Van Duizend, National 

Center for State Courts 

 

New Developments in Same Sex 

Relationships and Reproductive 

Science and the Potential Impact 

on Probate Courts 

Prof. Kris Knaplund, Pepperdine 

University School of Law; Vice 

Chair, ABA  

 

 

 

 



Hot Topics in Trust and Estate 

Lit igation 

Robert N. Sacks, Sacks, Glazier, 

Franklin & Lodise, LLP, Los 

Angeles, CA 

Jessica Uzcategui, Sacks, Glazier, 

Franklin & Lodise, LLP, Los 

Angeles, CA 

 

What Biases (known and 

unknown) Do You Have as a 

Judge that may be Impacting 

Your Decisions? 

Kimberly Papillon, National 

Training Team on Implicit Bias 

(National Center for State 

Courts);  member of the Cognit ive 

Neuroscience Society Elder Law, 

Disability Planning and Bioethics 

Group 

 

Dealing with the Press Whether 

Friendly or Hostile:  Strategies for 

Dealing with Local Press I ssues 

Judge Pat Ferchill 

Judge I rvin Condon 

Rick Nothwehr, Presiding 

Commissioner, Maricopa County 

 

2012 SPRI NG CONFERENCE 

Tucson, Arizona 
The Arizona Experience:  How the 

Legislature and the Courts 

Responded to Public Crit icism of 

Probate Courts 

Hon. Ann A. Scott Timmer, 

Judge, Arizona Court of Appeals 

Hon. Rosa Mroz, Presiding Judge, 

Maricopa County Superior Court’s 

Probate and Mental Health 

Department 

 

 

 

 

 

 

 

 

 

 

 

Connecting with the Community 

to Improve Oversight of 

Guardianships 

and Conservatorships  

Hon. David Cunanan, 

Commissioner, Maricopa County 

Superior Court, Probate and 

Mental Health Department   

Phillip Knox, General Jurisdiction 

Court Administrator, Maricopa 

County, Superior Court  

Star Felty, Guardian Review 

Program Volunteer Coordinator, 

Maricopa County Superior Court 

 

Texas Medical Futility Act 

Thomas W. Mayo, Associate 

Professor, Southern Methodist 

University Dedman School of Law 

 

Judging in a Paper-On-Demand 

Court 

Jeff Barlow, Justice Systems 

Consultant, ImageSoft, Inc. 

 

Taming the Toxic Trickle:   Moving 

Towards Wellness On and Off the 

Probate Bench  

Alisa Gray, Tiffany & Bosco, P.A., 

Phoenix, Arizona 

Jim Fassold, Tiffany & Bosco, 

P.A., Phoenix, Arizona 

 

A High Profile Case Study (From 

the Bench and the Bar) 

Hon. Mike Wood, Probate Judge, 

Harris County (Houston) Probate 

Court 

Rusty Hardin, Rusty Hardin & 

Associates, Houston, Texas 

 

2011 FALL CONFERENCE 

JEKYLL I SLAND, GEORGI A 
Financial Action Task Force and 

the Good Practices Guidance 

Cari N. Stinebower, Wiley Rein 

LLP, Washington, DC 

Duncan E. Osborne, Osborne, 

Helman, Knebel & Deleery, LLP, 

Austin, TX 

 

The Changing Structure of 

Probate Courts and Advocacy for 

the Future of Your Court 

Fred J. Anthony, Judge, Probate 

Court, Shelton, CT 

Vincent Russo, Manager of 

Communications and 

Intergovernmental Relations, 

Office of the Connecticut Probate 

Court Administrator 

Peter Smith, Managing Partner, 

Rome Smith & Lutz, Government 

Relations 

 

Trusts in Today’s World:   An 

Overview of Current Trust Law 

and I ts Practical Application 

Prof. Mary Radford, Georgia State 

University of Law 

 

Elder Abuse Issues 

Prof. Bobbi Flowers 

 

I nnovative Concepts in 

Guardianship Monitoring 

Steve M. King, Judge, Tarrant 

County Probate Court One Ft. 

Worth, Texas 

Mary E. O’Keefe, RN, PhD., J.D., 

Associate Professor, UTMB School 

of Nursing 

 

Auditing Returns & Accountings 

101 

William Self, Judge, Probate 

Court of Bibb County, Macon, 

Georgia 

 
2011 SPRI NG CONFERENCE 

NEW ORLEANS, LOUI SI ANA 
Louisiana’s Napoleonic Code:   

Provisions of Curatorship 

(Guardianship) and Power of 

Attorney 

Jane Thomas, Attorney, Baton 

Rouge, Louisiana 

 

 

 

 

 

 



National Center for State Courts’ 

Steering Committee on Elder 

Abuse/Judicial Training 

John Conery, Judge, 16th Judicial 

District Court, Franklin, Louisiana 

Mary Joy Quinn, Director, Probate 

Court, San Francisco Superior 

Court 

 

Courts Recovering from 

Castrophes 

David Gorbaty, Judge (retired), 

4th Circuit Court of Appeals, New 

Orleans 

Aaron Davis, IT Director, 4th 

Circuit Court of Appeals 

Dennis Hinrichs, Systems 

Analyst/Programmer, 4th Circuit 

Court of Appeals 

 

The Third National Guardianship 

Summit:   Standards of Excellence 

I rv Condon, Judge, Charleston 

County Probate Court 

Terry Hammond, Terry W. 

Hammond Consult ing, El Paso, 

Texas 

Erica Wood, American Bar 

Association, Commission on Law 

and Aging 

 

Civility in the Courts 

Ed Smith, Smith & Stephens, 

Dallas, Texas 

 

Update on Tax Law 

Jean Stewart, Judge, Denver 

Probate Court 

 

New Probate Court Standards 

Richard Van Duizend, Principal 

Court Management Consultant, 

National Center for State Courts 

 

NCPJ’s New Website 

William Self, Judge, Bibb County 

Probate Court, Macon, Georgia 

 

 
 

 
 
 

2010 FALL CONFERENCE 
CHARLESTON, SOUTH 

CAROLI NA 
The Astor Case 

Meryl Gordon, Author 

Philip Marshall, Professor of 

Historic Preservation, Roger 

Williams University 

Elizabeth Loewy, Prosecutor 

Alexander Forger, Probate 

Attorney 

 

The Estate Tax and Related Will 

Construction I ssues 

F. Landon Boyle, Professor, 

University of South Carolina 

School of Law 

 

Judicial Ethics and Electronic 

Communication 

Barbara Seymour, Deputy 

Disciplinary Counsel, Supreme 

Court of South Carolina 

 

The Advantages of Qualified 

Settlement Funds 

Pi-Yi Mayo, Certified Elder Law 

Attorney 

 

The James Brown Case and 

Probate Case Update 

S. Alan Medlin, University of 

South Carolina School of Law 

 
2010 SPRI NG CONFERENCE 
PORTLAND, OREGON 

Court Focused Elder Abuse 

Init iatives 

Lori Steigel, Senior Attorney, 

American Bar Associat ion 

 

The Implications of an Aging 

Population for the State Courts 

Richard Van Duizend, Principal 

Court Management Consultant, 

National Center for State Courts 

 

The Center for Elders and the 

Courts 

Brenda Uekert, Sr. Research 

Associate, National Center for 

State Courts 

 

Uniform Power of Attorney Act 

Lori Steigel, Senior Attorney, 

American Bar Associat ion 

Linda Whitton, Professor, 

Valparaiso University School of 

Law 

 

Oregon Death with Dignity Act 

Katrina Hedberg, Office of 

Disease Prevention and 

Epidemiology, Oregon Public 

Health Division 

 

Physician Orders for Life-

Sustaining Treatment 

Margaret Carley, BSN, JD, 

Attorney 

 

Probate Judges and Adult 

Protective Services 

Kathleen Quinn, Executive 

Director, National Adult Protective 

Services Association Foundation 

 

Where in the Internet Can a 

Probate Judge Go? 

William Self, Judge, Bibb County 

Probate Court 

 

2009 Fall Conference 

Rockport, Maine 
Loss Prevention for Judges 

James Bowie, Thompson & 

Bowie, LLP 

Paul Chaiken, Rudman & Winchell 

 

Judicial Immunity 

Thomas Gaffey, Chief Counsel, 

Connecticut Probate Court 

Administration Office 

 

Ethical I ssues and Probate Court 

Opinion Writ ing 

Nancy Wanderer, Director, Legal 

Research and Writ ing Program, 

University of Maine School of Law 

 

Right to Die 

Prof. Rebecca Morgan, Stetson 

University College of Law 

 

 

 



Evidence 

Timothy S. Fisher, McCarter & 

English, LLP 

Vanessa Roberts, McCarter & 

English, LLP 

 

Guardians & Mental Health I ssues 

Michael Mackniak, Executive 

Director, Guardian Ad Litem 

Services, Inc. 

 
2009 Spring Conference 
Coeur d’Alene, I daho 

I nvoluntary Treatment for the 

21st Century 

Hon. Milton Mack, Wayne County 

Probate Court 

 

Mediation and Alternative Dispute 

Resolution 

Prof. Larry Weiser, Gonzaga Law 

School 

 

Court Security 

Steven Steadman, Court Security 

Specialist, Colorado AOC 

 

How the VA and Courts Can Work 

Together to Serve Veterans 

Martin Sendek, Attorney, Dept. of 

Veterans Affairs 

Emerging I ssues in Trust 

Lit igation and the Importance of 

Notice to Fiduciaries 

Kevin Millard, Chorney and 

Millard, Denver, CO 

 

Judicial Ethics and 

Professionalism 

Prof. Roberta Flowers, Stetson 

University College of Law 

 

2008 Fall Conference 
Savannah, GA 
Judicial Immunity in Civil Rights 

Lit igation or “An Hour of Sex” 

William Clifton, I I I , Constangy 

Brooks & Smith LLC, Georgia 

 

 

 

 

What Probate Judges Need to 

Know about the Crisis 

Intervention Team 

Ronald Honberg, National 

Director for Policy and Legal 

Affairs, National Alliance for the 

Mentally I ll, Maryland 

 

Probate and Related I ssues 

Surrounding Frozen Sperm, 

Embryos and Zygotes, Including 

any Seminal Cases 

Prof. Mary Radford, Georgia State 

University of Law 

 

Now That I  am a Judge, How Do 

I  Act Like One 

Steve Jones, Judge, Superior 

Courts, Georgia 

 

Case Law Update:  Recent 

Significant Decisions in Probate 

and Guardianship Across the U.S. 

Prof. S. Alan Medlin, University of 

South Carolina School of Law 

 

Suggested Best Practices and 

Helpful Forms From Among Our 

Own 

Mary Joy Quinn, Hon. Nikki 

Deshazo, Hon. James Herb, Hon. 

Susan Tate, Hon. Jean Stewart 

 

2008 Spring Conference 
ST. LOUI S, MO 
The Missouri Plan:  A Selection 

System Under Attack 

Chip Robertson, Former Chief 

Justice, Missouri Supreme Court 

 

Polit ical Attacks on the Fairness 

of America’s Judiciary 

Jesse Rutledge, Deputy Executive 

Director, Justice at Stake 

 

Guarding the Guardians:  

Promising Practice for Court 

Monitoring 

Erica Wood, American Bar 

Association, Commission on Law 

and Aging 

 

Guardianship Accounting—A 

Model 

Shirley Accardo Weigelt, 

Decedents’ Estates Auditor 

Debra Slaughter, Guardianship 

Estates Auditor 

McDonald Worley, former Staff 

Attorney, Harris County Probate 

Court No. 2, Houston, Texas  

 

Improving Care at the End of 

Life:  What Probate Judges Need 

to Know about Brain Injuries, 

CPR, ANH and Palliative Care 

Robert L. Fine, MD, FACP, 

Director, Office of Clinical Ethics, 

Baylor University Health Care 

System, Dallas, Texas 

 

Improving Care at the End of Life 

(continued)  

Robert L. Fine, MD, FACP 

 
2007 Fall Conference 
SAN DI EGO, CALI FORNI A 

California Conservatorships After 

the L.A. Times Articles 

Judge William H. Kronberger, Jr., 

County of San Diego Probate 

Court, California Probate 

Conservatorship Task Force 

 

Judicial Wellness 

Adam Fisher, Jr., Esq., Greenville, 

South Carolina 

 

Virtual Internship Program 

Prof. Rebecca C. Morgan, Stetson 

University College of Law 

 

Evidence 

Judge Bill Meyer (retired), Judicial 

Arbiter Group, Inc. 

 

Elder Justice Courts/Prosecuting 

Elder Abuse 

Judge Julie Conger, Alameda 

County Superior Court; Paul 

Greenwood, County of San Diego 

District Attorney 

 

 

 



Alternative Dispute Resolution for 

Probate Courts 

Judge Arnold Gold (retired), 

Studio City, California;  Judge 

William L. Howard, Sr. (retired), 

Charleston, South Carolina;  Judge 

John R. Maher (retired), 

Portsmouth, New Hampshire;  

Judge Bill Meyer (retired), 

Denver, Colorado 

 

2007 Spring Conference 
WI LLI AMSBURG, VI RGI NI A 

Schiavo—Dealing with the 

Media/Speakers Bureau 
George C. Greer, Judge, Sixth 

Judicial Circuit, State of Florida 

Michelle Mensore Condon, Esq., 

Charleston School of Law, NCSC 

Communications Contractor 

 

Schiavo—Evolving Medical, Legal 

and Ethical I ssues 

George C. Greer, Judge, Sixth 

Judicial Circuit, State of Florida 

Andrew H. Hook, Esq. - Advance 

Directives, Oast & Hook, 

Attorneys 

Jerome E. Kurent, MD, MPH - 

Medical Perspective, Medical 

University of South Carolina 

Prof. Don Tortorice, Senior 

Lecturer in Law, William and 

Mary School of Law 
 

Elder Abuse:  Trends and Cutting 

Edge Issues  
Lori A. Stiegel, JD, ABA 

Commission on Law and Aging 

 

Cross-Border Guardianships—

Help on the Way  

David English, NCCUSL; Terry 

Hammond, NGA; Sally Hurme, 

AARP 

 

 

 

 

 

 

 

 

E-Filing 

Courtroom 21 at William & Mary 

Law School 

Tom Clarke, Vice President, 

Research & CIO, National Center 

for State Courts;  Dick Van 

Duizend, Principal Court 

Management Consultant, National 

Center for State Courts 
 

Demonstration of Courtroom 21 

Courtroom 21 at William & Mary 

Law School 

Prof. Fredric Lederer, Chancellor 

Professor of Law and Director, 

Courtroom 21 Project 

 
2006 Fall Conference 
ANCHORAGE, ALASKA 

Effects of Aging Population on 

Probate Courts 

Prof. Rebecca Morgan, Stetson 

University College of Law 

 

Probate Paralegals:  How to Make 

Your Life Easier Without Breaking 

the Bank 

Victoria Newman, PACE 

Registered Paralegal, Livingston, 

Stone & McGowan, San 

Francisco, CA 

 

Anna Nicole Smith and the 

Probate Court Exception to 

Federal Jurisdiction  

Adam Streisand, Loeb and Loeb 

Prof. Theresa J. Pulley Radwan, 

Stetson University College of Law 

 

Planned Giving and the NCPJ 

Legacy Society  

John Maher, Rockingham County 

(NH) Probate Court; Robert C. 

Brink, Attorney, Anchorage;  

David Hillemeyer, CLU, 

Anchorage 

 

Private Guardianship Certification 

Terry Hammond, Esq., Executive 

Director, NGA; Sally Hurme, Esq., 

Board of Trustees, NGF; Betty 

Stanley, President, National 

Guardianship Association 

Tribal Justice Alaskan Style 

David Case, Esq., Anchorage 

Alicemary Closuit, Probate 

Master, Fairbanks;  Wilson Justin, 

Board member, Alaska Native 

Justice Center, Anchorage;  Diane 

Payne, Children’s Justice 

Specialist, Tribal Law and Policy 

Institute, Anchorage 

 

2006 Spring Conference 
ORLANDO, FLORI DA 
Judicial Determinat ion of Capacity 

of Older Adults in Guardianship 

Proceedings – A Practical Model 

and Case Management Tools 

Daniel Marson, J.D., Ph.D.;  

JenniferMoye, Ph.D.;  Erica Wood, 

ABA Commission on Law & Aging 

 

Judicial Determinat ion of Capacity 

of Older Adults in Guardianship 

Proceedings – Applying the Model 

to Your Court 

Daniel Marson, J.D., Ph.D.;  

Jennifer Moye, Ph.D.;  Erica 

Wood, ABA Commission on Law 

& Again 

 

Judicial Determinat ion of Capacity 

of Older Adults in Guardianship 

Proceedings – Case Studies in 

Capacity Assessment 

Daniel Marson, J.D., Ph.D.;  

Jennifer Moye, Ph.D.;  Erica 

Wood, ABA Commission on Law 

& Again 

 

Evidentiary/Ethical Considerations 

in Capacity Cases 

Ken Wingate, Esq. 

 

Special Needs Trusts/Structural 

Settlements and the Probate 

Court 

Keith Klovee-Smith, Wells Fargo 

 

 
 
 

 
 
 



2005 Fall Conference 
SAN FRANCI SCO, 

CALI FORNI A 

Same-Gender Unions:   Probate 

Court Implications (Part I I ) 

Hon. Francis M. Simon, Beaufort 

County Probate Court, Beaufort, 

SC; Garry Grossman, Ph.D.;  Lois 

Shawver, Ph.D. 

 

Seeking the Lost:   How Forensic 

Genealogists Can Assist the 

Judiciary & Lit igants in Today’s 

Probate Court 

Michael Heath, Search 

International, Inc.;  David Turpin, 

Attorney, Santa Barbara, 

California 

 

Overview of a Trustee’s Duties to 

Beneficiaries, and the 10 Most 

Common Breaches of Trust  

Sebastian V. Grassi, Jr., Esq., 

Grassi & Toering, PLC,Troy, MI 

 

Teaching Your Old Investment 

Advisor New Tricks:  Compliance 

with the Prudent Investor Rule 

Lee H. Anke, President, Prudent 

Investors Network, Inc.;  Jamie 

Smith, Investment Advisor 

Associate 

 

Protecting the Rights of the Minor 

Child 

Jack Garamella, Esq., Collins, 

Hannafin, Garamella, Jaber & 

Tuozzolo, Danbury, CT 

 

Court Performance Measurement 

for Probate Courts 

Richard Van Duizend, Principal 

Court Management Consultant, 

National Center for State Courts 
 

2005 Spring Conference 
AMELI A I SLAND, FLORI DA 

E-filing in Probate Court:  The 

Denver Experience 

Hon. Jean Stewart;  Jeff McGhee, 

LexisNexis 

 

The Roses of Court Technology 

and E-Filing:  How to Avoid the 

Thorns and the Brambles 

James E. McMillan, National 

Center for State Courts;  Hon. Joe 

Egan;  Hon. Steve King;  Hon. Jack 

Puffenberger 

 

Electronic Revolution in the 

Federal Courts 

Hon. William J. Martini, John T. 

O’Brien, U.S. District Court 

 

Courts Meeting Fiduciary 

Standards Using AIF’s and 

Technology 

Thomas D. Begley, Jr., Esq. 

 

Uniform Trust Code 

S. Alan Medlin, University of 

South Carolina 

 

HIPAA—Health Insurance 

Portability and Accountability Act 

of 1996 

Edward V. Smith, I I I , Esq. 

 
2004 Fall Conference 

COLORADO SPRI NGS, 
COLORADO 

State of Guardianship Law:  

Where We are and How We got 

Here 

Sally Hurme & Erica Wood 

 

Government Accountability Office 

Guardianship Report:   National 

I ssues and Recommendations 

Ben Pfeiffer & Alicia Cackley, 

Government Accountability Office 

 

Guardian Certification:   What, 

Why and How 

Hon. John Maher;  Hon. Clark 

Munge, Cherie Mollison & Rhonda 

Williams, National Guardianship 

Foundation 

 

 

 

 

 

Roundtable on Problem Solving 

IN Guardianship 

Richard Van Duizend, NCSC; Hon. 

Nikki DeShazo;  James Wade; 

Prof. Pamela Teaster, University 

of Kentucky;  Francine Saccio, 

National Guardianship 

Association;  Denise Buchan & 

Paul Conley, Tarrant County (TX) 

Probate Court 

 

The Forgetting:   Alzheimer’s, 

Portrait of an Epidemic 

David Shenk 

 

From Curzan to Schiavo:   What 

Have We Learned? 

William Colby 

 

Fiduciary Liability & Lit igation 

Allan Bogutz;  Hon. Raymond 

Eubanks;  Bruce Ross 

 

Judges Corner 

Hon. Patrick Ferchill;  Hon. 

Lawrence Belskis;  Hon. I rvin 

Condon;  Hon. I sabella Horton 

Grant;  Hon. Clark Munger;  Hon. 

Wallace Kent  

 

2004 Spring Conference 

SANTA FE, NEW MEXI CO 
“Uniform Trust Code” Thorny 

I ssues, et. al. 

Raymond Young, Attorney 

 

“Uniform Trust Code” Thorny 

I ssues, et. al., Part I I  

Thomas W. Latham, Attorney 

Dominic Campisi, Attorney 

 

Dementia:   Kinds, Causes and 

Limits 

Dr. Fay Farrell 

 

How to be an effective Probate 

Judge in the Legislature 

Hon. Bobby M. Junkins 

Robert L. McCurley, Jr., Attorney 

 

 

 

 



I ndian Child Welfare Act  

Toby Grossman, Senior Staff 

Attorney, American Indian Law 

Center 

 

I f my court had unlimited 

resources, where would I  spend 

it and why 

Hon. John Kirkendall;  Hon. Larry 

Belskis;  Hon. William Bate;  Hon. 

I rvin Condon;  Hon. Grace 

Connolly;  Hon. Joseph Egan;  

Hon. Raymond Eubanks; Hon. 

Steve King;  Hon. John Voorhees 

 
2003 Fall Conference 

HI LTON HEAD, SOUTH 
CAROLI NA 
Assessment Tools for Probate 

Judges 

Leo M. Cooley, M.D., Yale 

University School of Medicine 

 

Mental Health Courts in South 

Carolina 

Hon. Tamara Curry;  Alison 

Atwood;  Amy Harrell;  Jennifer 

Shealy;  Debbie DiNovo;  Patrick 

Harvey 

 

Undoing Undue Influence 

Mary Joy Quinn and John Rogers 

Mental Health Commitments 

Judith H.W. Crossett, M.D., 

Ph.D., Director, Geriatric 

Psychiatry, University of Iowa 

Hospitals and Clinics 

 

Same-Gender ‘Unions’:   Probate 

Court Implications 

Hon. Francis M. Simon 

 

Deposit & Investment of Minor’s 

Funds 

Hon. W. Robert Hentges 

 

2003 Spring Conference 
GALVESTON, TEXAS 

Modeling a Successful Volunteer 

Guardianship Program 

Colleen Colton, CEO, 

Guardianship Services, Inc. 

 

Top Ten Myths & Truths About 

Texas Probate 

Jerry Frank Jones, Of Counsel, 

I kard & Golden 

 

Community Property Systems 

Tom Featherston, Baylor 

University School of Law 

 

What Psychiatrists Wish Every 

Probate Judge Knew 

Dr. Edward Luke, Director, 

Geriatric Psychiatry, North Texas 

State Hospital 

 

NCPJ – “Where we are and where 

we are going”…National Survey 

of Probate Jurisdiction – Present 

and Future I ssues 

Hon. Larry Belskis;  Hon. John 

Kirkendall;  Hon. Raymond 

Eubanks;  Hon. Steve King;  Hon. 

John Maher 

 

Rightsizing Probate Reforms:   

How to Adapt and Adopt 

Improvements to Your Court – 

No Matter What the Size 

Hon. Gladys Burwell 

 
2002 Fall Conference 
TUCSON, ARI ZONA 

Development of a Probate Court:  

Time Study, Workflow Review, 

Document Imaging and Website 

Application 

Christopher T. Ryan, National 

Center for State Courts 

 

A Systems Approach to 

Guardianship Management 

Hon. Patrick Ferchill;  Paula 

Conley;  Arlene Byrd Shorter;  

Denise Inman; Martha Tracy 

 

How to spot a guardianship going 

bad;  effective damage control;  

and useful remedies 

Richard Vanderheiden, Phoenix, 

AZ 

 

Wingspan I I :  what it was, what 

it did and the development of 

reforms by probate judges 

Nancy Coleman; Sally Hurme; 

Hon. Nikki DeShazo;  Hon. John 

Maher 

 

Ethics:   Trends and Precautions 

Hon. Louraine Arkfeld, Arizona 

Judges Disciplinary Board 

 

How judges and their spouses 

relieve tension – hobbies of 

successful judges and their 

spouses 

Betty Ann Donegan; Hon. Ray 

Eubanks;  Hon. Larry Kay;  Hon. 

Steve King 

 

Point a minute:   t ips I  have 

learned that make probate 

judging easier and more efficient 

for me 

Hon. John Kirkendall;  Hon. Larry 

Belskis;  Hon. Luke Cooley;  Hon. 

Joe Egan;  Hon. Bill Self 

 

2002 Spring Conference 

KEY WEST, FLORI DA 
Judicial Professionalism:  

Balancing Independence and 

Accountability 

Harry Anstead, Justice, Florida 

Supreme Court 

 

Public Service and Public Image 

Terrence Russell, President, 

Florida Bar Associat ion 

 

An Overview of Estate 

Administration in Florida 

Sidney Shapiro;  Richard Milstein 

& James Sloto 

 

Recent Developments Across the 

Nation in Probate and Tax Law 

Prof. S. Alan Medlin 



Curing Execution Errors and 

Reforming Mistakes Under the 

New Restatements of Trusts and 

Wills 

Prof. John Langbein 

 

How Would You Handle This?  

Open Discussion on Current 

I ssues 

Laurence Kay, John Maher & 

Mary Sheffield 

 

2001 Fall Conference 

MAUI , HAWAI I  
Evidence and Trial Advocacy from 

the Judge’s Side of the Bench 

Prof. James W. Jeans, Sr. 

 

Dealing with People Who Drive 

You Crazy 

Joel A. Freeman 

 

How Would You Handle This?  

Open Discussion with Panel and 

Membership on Current I ssues 

and Ethics 

Larry Belskis, Mary Sheffield, 

Richard Burke and John 

Kirkendall 

 

2001 Spring Conference 
LAS VEGAS, NEVADA 
Enhancing Disability Awareness in 

the Courtroom 

Richard Pimental 

 

Guardianship Case Law Update 

Terry Hammond, Natl. 

Guardianship Assn. 

John Wank, Natl. Guardianship 

Assn. 

 

Judges in Cyberspace 

John Kirkendall 

 

Guardianship Monitoring – 

Retracing Our Steps 

Sally Hurme, AARP 

Erica Wood, AARP 

Morris Fred, I llinois Guardianship 

Reform Project 

 

Dealing with the Media:   Right, 

Wrong & Otherwise 

Prof. Don E. Tomlinson 

Hon. Steve Smith 

 

2000 Fall Conference 
I NDI AN WELLS, CALI FORNI A 
Trust Lit igation 2000 

Bruce S. Ross and John T. Rogers 

Probate Courts and Private 

Professional 

Guardians/Conservators 

Hon. I sabella Horton Grant,. 

Terry Hammond, NGA, 

Barbara deVries, Judith Chinello 

 

Healers of Conflict:   Mediation 

Training 

Steve Rosenberg 

Existing Probate Court Mediation 

Programs:  A Panel Discussion 

Hon. Laurence Kay, Hon. Steve 

King, Hon. John Kirkendall, Stella 

Pantazis, Thomas Latham, Nancy 

Rasch, Mary Joy Quinn 

 

DNA Evidence and Genetic 

Engineering:   A Challenge for 

Probate Judges in the New 

Millennium 

Hon. Ming W. Chin 

 

San Francisco Computerized 

Probate Case Management 

System:  A Demonstration 

Arlene Monroy 

 

2000 Spring Conference 
BALTI MORE, MARYLAND 

The Relevance of the Constitution 

in Contemporary Society 

Trip to Washington, DC 

 

Current Trends and Hot Topics in 

the Adoption Area 

Joel Tenenbaum 

 

Hot Topics and Ethics in the Elder 

Law Area 

A. Frank Johns 

 

DNR Orders, Artificial Nutrit ion & 

Hydration and Palliative Care:   

Medical, Ethical and Legislat ive 

Developments 

Myra J. Christopher, Colleen 

Christmas & Charles Sabatino 

 

Current Problems, Pressures and 

Reform Trends in the Federal 

Representative Payment and 

State Court Guardianship 

Systems:  Ways to Maximize 

Coordination and Effective 

Operation 

Daniel Skoler. Sally Balch Hurme, 

Nikki DeShazo 

 

1999 Fall Conference 
SCOTTSDALE, ARI ZONA 

Evidence 

Hon. Barbara Harcourt 

 

Judicial Ethics 

Hon. Robert W. Kuebler, Jr. 

 

Redefining the Family:   The 

Impact of the Assisted 

Reproductive Technologies on 

Family Formation and the Probate 

Court 

Attorney Susan Crockin 

 

The Courts’ Role in End of Life 

Decision-Making and Physician-

assisted Suicide Prof. Rebecca 

Morgan 

 

Working with the Media 

Hon. Marion Guess, Prof. Mary 

Radford, Mr. John MacDonald 

 

Uniform Trust Act 

Raymond Young, Esq. 

Prof. David English 

 

1999 Spring Conference 
JEKYLL I SLAND, GEORGI A 

Off the Beaten Path or 

Unconventional Trust 

Arrangements 

Ms. Donna Barwick 

 



Coming to Terms with Dying and 

Death – End of Life I ssues 

Kay Kramer Wade & James R. 

Wade 

 

Physician Assisted Suicide – The 

Issue of the 90s (and Beyond) 

Prof. Valerie Vollmar, Willamette 

University 

 

The Effect of the Changing 

American Family on Probate and 

Guardianship Law 

Prof. Mary Radford, Georgia State 

University 

 

Probate Procedure:   Then, Now & 

When 

Prof. Richard Wellman, University 

of Georgia School of Law 

 

I nterstate Transfer of 

Guardianships 

Hon. Nikki DeShazo, Hon. W. 

Marion Guess, Jr., Ms. Paula 

Hannaford 

 
1998 Fall Conference 

SAN DI EGO, CALI FORNI A 
Cin-Ethics:   An Examination of 

Professionalism and Ethics 

Through the Use of Movies 

Dennis M. Parrish, Esq. 

 

The Essentials of Estate Planning:   

What Every Judge Should Know 

Roy M. Adams, Esq. 

 

I nteractive Online Guardianship 

Services 

Hon. Thomas A. Swift and Julie L. 

Weiss, Magistrate 

 
1998 Spring Conference 
DESTI N, FLORI DA 

Breach of Fiduciary Duty in 

Guardianships, Trusts & Estsates 

Hon. Laurence Kay 

 

Undue Influence:   Understanding 

Neurological I ssues 

Abraham Nievod, Ph.D., J.D. 

 

Judges in Cyberspace 

John Kirkendall & Richard Burke 

 

Evidence in Probate 

Prof. Charles Gamble 

Learn How to Manage the Unique 

Demands and Stresses of Being a 

Judges 

Dr. I saiah M. Zimmerman 

 

Tax Consequences and 

Settlement I ssues in Probate & 

Trust Lit igation 

Robert Goldman & Bruce Stone 

 

1997 Tax Act and Other Recent 

Developments As They Affect 

Probate Judges Professionally – 

And Personally 

Prof. Stanley M. Johanson 

 

Coping with Schizophrenia 

Fredrick J. Frese, Ph.D. 

 
1997 Fall Conference 

SAN ANTONI O, TEXAS 

Changing Times, Court Reform or 

Deform? 

Hon. Barry Howard 

 

What Should Mental Health 

Professionals be Permitted to Say 

in Probate Court? 

Dr. Daniel W. Shuman 

 

Mediation in Probate Cases and in 

Adult Guardianships 

Susan Hartman, Esq. 

 

Interactive Session on Mediation 

in Probate Courts 

Moderator:   Susan Hartman, Esq. 

Panelists:   Richard Burke, Paul 

Cravinho, Nikki DeShazo, George 

McManus 

 

Prudent Investing in Probate for 

the Prudent Judge 

Harold R. Evensky, CFP 

 

1997 Spring Conference 
WI LLI AMSBURG, VI RGI NI A 

Educating Judges 

Dr. Patricia H. Murrell 

Will Reformation 

Hon. Frederick C. Kentz, Jr. 

 

Road Mines on the Path to 

Successful Disclaimer 

E. Diane Thompson, Esq. 

 

Evidence 

Prof. John Donaldson 

 

Accountings 

Linda Kidder, Esq. and Hon. 

Richard E. Burke 

 

Demonstration of Courtroom 21 

Prof. Fredric I . Lederer 

 
1996 Fall Conference 

MONTEREY, CALI FORNI A 
Undue Influence and Incapacity 

in Will Contests 

Prof. John Donaldson 

 

Termination of Life Support - 

Who Makes the Decision - 

Definit ion of Brain Dead 

Carol D. Scott 

 

The National Guardianship 

Monitoring Program - How I t ’s 

Working 

Mary Twomey, AARP, Johh 

Maher, Mary Joy Quinn, Nikki 

DeShazo 

 

Facts Probate Judges Need to 

Appoint a Guardian - Physician-

Assisted Suicides - Advanced 

Directives for H.I .V. Posit ive 

Patients and Related Matters Re:    

Mentally Incompetents 

Prof. Frances Miller 

 

Handling Problem Probate Cases:   

Settlement, Trial and Other Case 

Management Techniques 

Arnold H. Gold 
 
 



1996 Spring Conference 
PONTE VEDRA BEACH, 

FLORI DA 

Maximizing Your Personal and 

Professional Effectiveness 

Dr. Frank W. Freshour 

 

Guardians Ad Litem for Minors 

Hon. Thomas Hornsby 

Tortious Interference with 

Inheritances 

Raymond E. Makowski, Esq. 

 

Mental I llness as Portrayed in the 

Movies 

Dr. Ernest Miller 

 

Simultaneous Death Legislation:   

New Solutions to Old Problems 

Prof. C. Douglas Miller 

 

Problems of the Elderly in the 

Probate Courts 

Hon. Thomas Penick and Ms. 

Laura Laughlin 

 

What Judges Should Know About 

“Surfing the Net” 

Prof. Dennis Stone 

 

Current Developments in Florida 

Probate Law 

Lee F. Mercier, Esq. 

 

The Right of Election and the 

Augmented Estate 

Lauren Y. Detzel, Esq., Jean C. 

Coker, Esq. & Wayne A. Wolf, 

Esq. 

 

Family Violence:   Practical 

Recommendations for Judges 

Sarah Buel, Esq. 

 

Judicial Ethics 

Hon. Robert W. Kuebler, Jr. 
 

1995 Fall Conference 
TUCSON, ARI ZONA 

Questions of Ethics & 

Conflicts...Raise Them or Pass? 

Hon. Lawrence A. Belskis 

 

UPC & Community Property 

Attorneys Robert B. Fleming, 

Tucson & Charles L. Arnold, 

Phoenix 

 

Mental Health and the Court:   

Medication, Treatment, 

Institutions vs. Community Living 

Hon. I sabella H. Grant and 

Attorney Estella Dooley 

 

Do Children Need a Bill of Rights?  

Children as More Than Objects of 

the Law 

Hon. F. Paul Kurmay 

 

The Self-Service Center, 

Probate/Mental Health 

Attorney Noreen L. Sharp, 

Phoenix 
 
1995 Spring Conference 

NEWPORT, RHODE I SLAND 
Expert Witness 

Hanson Reynolds, Raymond 

Young & Dominic Campisi 

 

Elder Abuse 

Lori Stiegel, AARP 

 

DNA in the Courtroom:  Science, 

Medicine, and Genetic Privacy 

George Annas 

 

Supervised and Unsupervised 

Administrations 

Ralph Lukens, John Maher & 

Douglas Smith 

 

Supervision of Guardianships 

Mary Sheffield & Marion Guess 

Judicial Ethics 

Prof. James Trowbridge 

 

Update on Tax 

Prof. Stanley Johanson 

 

1994 Fall Conference 
SANI BEL I SLAND, FLORI DA 
Mock Trial on Guardianships 

Haywood Barry, Field Benton, 

Mary Sheffield, Arthur Simpson, & 

Aram Tellalian, CT 

Impact of Health Reform (or not) 

on Probate Courts:  Some 

Speculation 

Prof. Frances Miller, Boston 

University 

 

Children:   Out of Home 

Placement;  What is Known?  

Good or Bad AND Child Memory:   

What’s Between Fact and Fantasy 

Dr. Hendrika Cantwell 

 

Recent Developments in Elder 

Law 

Affecting Probate Practice 

Clifton Kruse, Esq. 

 

ADR in Probate Cases 

Hon. Nikki T. DeShazo, & Edward 

V. Smith, I I I , Esq., 

 
1994 Spring Conference 

SANTA FE, NEW MEXI CO 
Recent Trends - Cases and Laws 

- Guardianship and 

Conservatorship 

Sally Hurme, Legal Counsel for 

the Elderly, AARP, Washington, 

DC 

 

Ethics from the Probate 

Practit ioner's Viewpoint  

Bruce Ross, Judith McCue, Cynda 

Ottaway, ACTEC 

 

Recent Trends - Cases and Laws 

- Probate and Administration 

Prof. William McGovern, UCLA 

 

Recent Trends in Probate Court 

Administration 

Hon. Ralph D. Lukens, CT 

 

National Probate Court Standards 

Arthur J. Simpson, Jr., Ann P. 

Conti, Nikki DeShazo, Prof. 

William McGovern, James R. 

Wade, Raymond Young 

 

Standards Adoption - Effect on 

Probate Practice 

James R. Wade & Raymond 

Young 



1993 Fall Conference 
CHARLESTON, SOUTH 

CAROLI NA 
Hearsay Evidence 

Prof. John Donaldson 

Marshall-Wythe Law School 

 

I nstitutional Health Care 

Problems 

and Planning 

Mr. John R. Chase 

 

Alcoholism and the Courts 

Vincent Leahy & John Maher 

 

Judicial Findings in Child Neglect 

Cases 

Dr. Henrika Cantwell 

 

Imperfect Wills and Trusts:   

Interpretation, Construction and 

Reformation 

William A. Ruth, Hilton Head, SC 

 
1993 SPRI NG CONFERENCE 

MAUI , HAWAI I  

Kings, Whalers, Statehood and 

the Rule Against Perpetuit ies 

C.F. Damon, Jr., Esq., HonoluluI  

 

Judicial Ethics 

E. John McConnell, Wailuki, HI  

 

Legal History of Hawaiian Rights 

Justice Robert Klein, Supreme 

Court of Hawaii 

 

Probate in Paradise - An 

Overview 

Hon. Patrick Yim, Honolulu, HI  

 

Understanding the Ramifications 

of Closed Head Injured Persons 

in Guardianships 

Dr. John Cassidy, Michelle 

Betcher, & Darlene P. Smith, 

Houston, TX 

 

I n Search of the Painless (Tax-

oriented) Gift  

Prof. Randall W. Roth, University 

of Hawaii at Manoa 

 

1992 FALL CONFERENCE 
NEW ORLEANS, LOUI SI ANA 

To Whom Are The Duties of the 

PR, And The Estate's Attorney, 

Owed?  And Need The Probate 

Judge Be Concerned? 

Edward B. Benjamin, Jr., Esq., 

 

Living Trusts 

L. Henry Gissel, Jr., Esq. 

 

Judicial Ethics and Misconduct  

Hon. Barry Grant, Pontiac, MI 

 

Judicial Review of 

Guardian's/Conservator's 

Performances 

Ralph D. Lukens, West Hartford, 

CT & Mary S. Twomey, AARP 

 

Liability and Representation of 

Minor Children 

Hon. Richard Metcalf,  

Columbus, OH 

 

Child Support Payment 

Procedures 

Hon. George D. Warner, Jr., 

Meridian, MS 

 

1992 SPRI NG CONFERENCE 
SEATTLE, WASHI NGTON 
But Judge Why Can't Billy Have a 

New Trans Am?  I t 's His Money 

George C. Berry, Kansas City, MO 

 

Mediation for the Probate Court 

Hon. Floyd Propst, Atlanta, GA 

 

Caseload and Docket 

Management 

David Steelman, Vice President  

National Center for State Courts 

 

Stress, How I t Affects the 

Judiciary 

Dr. I saiah M. Zimmerman 

 

Primer of U.P.C., Testamentary 

Capacity and Minimum 

Supervision of Estates 

Prof. Charles Whitebread, USC 

 

Potpourri 

K. Pat Gregory, Houston, TX & 

Marion Guess, Decatur, GA 

 
1991 FALL SEMI NAR 

PALM BEACH, FLORI DA 
Pro Se Individuals and the 

Probate Court 

John J. Donnely, Cleveland, OH 

 

Living Wills/Durable Power of 

Attorney and the Physician's 

Perspective After Cruzan 

William A. Ruth, Esq.Hilton Head, 

SC 

 

Recent Trends:   The Will, Ante-

Nuptial Agreements, The 

Incapacitated Person's Estate 

Prof. S. Alan Medlin, USC 

 

Dilatory or Incompetent 

Attorneys, Personal 

Representatives - Probate Court 's 

Responsibilit ies 

R. R. Denny Clunk, Canton, OH 

 

Mental Commitments of the 90's 

Dr. Ingo Keilitz, NCSC 

 

Probate Court System and the 

Elderly 

K. Patrick Gregory, Houston, TX 

 
1991 SPRI NG SEMI NAR 

SAN FRANCI SCO, 

CALI FORNI A 

Stress Management for Judges 

Dr. Andrew W. Watson, Ann 

Arbor 

 

Potpourri 

George McManus, Madison, CT & 

Pat Gregory, Houston, TX 

 

Guardianships and 

Conservatorships  

Where Are We Headed? 

Dean Robert Payant, National 

Judicial College 

 

 

 



Taxes Revisited 

Prof. Stanley Johanson, Univ. of 

Texas School of Law 

Understanding Mental 

Retardation and Mental I llness 

Attorney Dennis Ferguson, West 

Hartford, CT 

 

Termination of Life Support - The 

Cruzan Case 

Attorney Carol D. Scott, Encino, 

CA 

 

Judicial Ethics Today 

Richard Breiner, San Rafael, CA 

 

Adoptions and Related I ssues 

Attorney David Keene Leavitt 

Beverly Hills, CA 

 

1990 FALL SEMI NAR 

ORLANDO, FLORI DA 

Nuptial Agreements in the 

Nineties 

William P. Cantwell, Esq. 

 

Probate Court Implications of 

Mapping the Human Genome 

Prof. Frances Miller, Boston Univ. 

Law School 

 

The l990 Revised Uniform 

Probate Code, Article I I  

Dean Robert A. Stein, Univ. of 

Minnesota Law School 

 

What Probate Judges Need to 

Know About Battered Children 

and Child Abuse 

Hendrika B. Cantwell, M.D. 

 

The New Jersey Plan for Minor's 

Funds, and How Your Own Court 

Might Adapt I t 

Ann P. Conti & W. Robert 

Hentges 

 

 

 

 

 

Roles for Probate Court 

Volunteers;  and Results of the 

Survey on Use of Volunteers 

in Probate Courts 

Susan Miler, Project Specialist, 

AARP Legal Counsel for the 

Elderly 

 

1990 SPRI NG SEMI NAR 

JEKYLL I SLAND, GEORGI A 

Trusts Made Easy 

Attorney Henry Gissel, Houston, 

TX 

 

The Most Common Continuing 

Problems in Guardianships and 

Conservatorships 

I sabella Grant, San Francisco, CA 

 

Current Trends in Mental 

Commitments 

George Berry, Kansas City, MO 

 

The Basics of Accounting in 

Estates 

Hon. Floyd Propst, Atlanta, GA 

 

Updating Federal Taxes in the 

1990's 

Prof. Patti Spencer, Boston Univ. 

Law School 

 

Surcharging Fiduciaries, the 

Lit igation of the 1990's 

Attorney John Hopwood, Houston 

 

Evidence in Probate 

Prof. John Donaldson 

Marshall-Wythe Law School 

 

A Potpourri - Open discussion of 

Current Problems of the 

Conferees 

Hon. Marion Guess, Decatur, GA 

& 

Hon. Pat Gregory, Houston, TX 

 

1989 FALL PROBATE COURSE 
SAN DI EGO, CALI FORNI A 

Terminating Life Support--Who 

Gets to Decide? 

Jerry A. Rabow, Esq., Los 

Angeles 

The Appearance of Impropriety--

To Whom? 

Hon. Ralph D. Lukens, West 

Hartford, CT 

 

Pleading, Pre-trial, Trial and 

Proof--from the Probate Judge's 

Viewpoint  

George C. Berry, Kansas City, MO 

 

Pitfalls:   Joint Bank Accounts, 

Totten Trusts, Other Methods to 

Avoid the Statute of Wills;    

Elections Against Testimony 

Substitutes 

Former Surrogate Millard 

Midonick, New York County, New 

York 

 

Surrogate Parenting:  Legislative 

and Judicial Responses to the 

I ssues 

Dean Janet Johnson, Pace Univ. 

Law School 

 

Fiduciary Investment Guidelines 

Prof. Edward C. Halbach, Jr., UC 

Berkeley 

 

1989 SPRI NG PROBATE 

COURSE 
CAMBRI DGE, 
MASSACHUSETTS 

An Update on the U.P.C. 

Dean Robert Stein, Univ. of 

Minnesota Law School 

 

Attorney Fees from the ACPC 

Perspective 

Attorney Gerald Le Van, Baton 

Rouge, LA 

 

The Missing Lawyer Cases:   

Putting Lawyers in Their (Ethical) 

Place 

Prof. Jane Cohen, Boston Univ. 

Law School 

 

An Update on Termination and 

Adoption 

Prof. Frances Miller, Boston Univ. 

Law School 

 



Taxes Updated 

Professor Stanley M. Johanson 

University of Boston Law School 

 

More Guidelines for the Elderly in 

Guardianships 

Hon. V. Robert Payant 

 

Mock Trial 

Faculty 

 

1988 FALL PROBATE COURSE 
HI LTON HEAD, SOUTH 

CAROLI NA 

Probate Volunteers 

Julius A. Leetham, Los Angeles 

 

Computers in the Courts 

Mr. Richard Welhelm, Detroit, MI  

 

The Revocable Trust Revisited 

Prof. William Schwartz, Boston, 

MA 

 

Update on Wills and Trusts 

Raymond H. Young, Esq., Boston 

 

Liabilit ies of Guardians Ad Litem 

David N. Sandburg, Boston 

 

Hearsay Evidence 

George C. Berry, Kansas City, MO 

 

1988 SPRI NG COURSE 
PALM SPRI NGS, CALI FORNI A 

Dealing with Delinquent Estates 

(Surcharge, etc.) 

Attny. Edward V. Smith I I I , Dallas 

 

The Judge's Responsibility 

Regarding   Dilatory or 

Incompetent Lawyers 

Field C. Benton, Denver, CO 

 

Guardianship and 

Conservatorship 

Benjamin Novoselsky, Skokie, IL 

 

Setting Attorneys Fees and 

Fiduciaries Compensations 

Thomas A. Foley, Las Vegas, NV 

 

Understanding Non-Verbal 

Communication as a Trial Judge 

Mr. Robert Wilson, Sugar Land, 

TX 

 

Living Wills - Right to Life, A 

Doctor's Perspective 

Dr. Cutting B. Favour, Oakdale, 

CA 

 

Estate Planning for Parents of 

Disabled Children 

Prof. John Donaldson, Marshall-

Wythe School of Law 

 

Current Update on Taxes Relating 

to Probate 

Professor Stanley M. Johanson, 

Austin, TX 

 
1987 FALL SEMI NAR 
CORPUS CHRI STI , TEXAS 

Court Appointments, Guardians 

Ad Litem, Etc. 

Evans V. Brewster, White Plains, 

NY & Arthur J. Simpson, Jr., 

Hackensack, NJ 

 

Ethics:   Judicial Accountability 

Harold R. Clark, Jacksonville, FL 

 

But, Judge, Why Can't Billy Have 

a New Trans-Am?  I t 's His Money 

George C. Berry, Kansas City, MO 

 

Wills and Trusts-- Recent Cases 

Raymond H. Young, Esq., Boston 

 

Commitments-Mental Health 

Prof. Joseph T. Healey, Univ. of 

Connecticut 

 

Evidence in Probate 

Dean Josiah J. Blackmore 

Capital University Law School 

 

1987 SPRI NG COURSE 

NAPLES, FLORI DA 

Model Judicial Procedures in 

Guardianships for the Elderly 

Hon. Robert Payant, Michigan 

State Court Administrator 

 

I s I t Time for Public Guardians?--

The Pros and Cons 

Prof. Winsor Schmidt, Memphis 

State Univ. 

 

The Ten Commandments of 

Being a Probate Judge 

Hon. K. Pat Gregory, Houston, TX 

 

Psychological Evidence in Probate 

Cases 

Attny. James Patrick Smith, 

Houston, TX 

 

An Update on Living Wills and the 

Right to Die 

Prof. John Donaldson, Marshall-

Wythe School of Law 

 

Surcharge of Personal 

Representatives 

Hon. Bob Burnett, Fort Worth, TX 

 

The Latest Tax Reforms and I ts 

Effect  

Attny. Joe Foster, Lansing, MI 

 

Stress Management and Conflict 

Resolution 

Robert A. Wilson, Richmond, TX 

 
1986 FALL PROBATE 
SEMI NAR 

SAVANNAH, GEORGI A 

Appeal and Error 

Arthur J. Simpson, Jr., 

Hackensack, NJ & Eliot K. Cohen, 

Newton, MA 

 

Termination of Parental Rights 

and Adoption 

Hon. Richard J. FitzGerald, 

Louisville, KY 

 

Estate Planning for Probate 

Judges 

Harold A. Draper, Jr., Esq., Flint, 

MI  

 

Probate Courts and Antenuptial 

Agreements 

Hon. Field C. Benton, Denver, CO 

 



Solomon, J. in Probate--Nipping 

Familial Cupidity in the Bud 

Aram H. Tellalian, Jr. 

 

The Pluses and Minuses of 

Probate Accounting 

James W. Venman, Esq. 

 

1986 SPRI NG COURSE 
TUCSON, ARI ZONA 

National Guidelines for 

Involuntary 

Civil Commitment  

Dr. Ingo Keilitz 

National Center for State Courts 

 

Recent Trends, Cases and Laws 

in Probate 

Prof. John Donaldson, Marshall-

Wythe School of Law 

 

The Pros and Cons of the 

American Bar Associat ion Uniform 

Will 

Prof. Thomas L. Jones, Univ. of 

Alabama 

 

Joint Tenancy, Joint Accounts 

and Guardian as Joint Owner 

Attny. John R. Wright, Flint, MI 

 

Attorney's Fees, Fiduciary Fees 

and Use of Guardian and 

Attorney ad Litem 

George C. Berry, Kansas City, MO 

 

Pretrial as a Court Management 

Technique 

Alfred L. Podolski, Dedham, MA 

 

The Basics of Federal Estate and 

Gift Taxation 

Attny. Charles W. Giraud, 

Houston 

 

The Role of the Probate Judge in 

the Settlement of Minor Claims 

and the Investment of Funds 

Richard Metcalf, Columbus, OH 

 

 
 
 

1985 FALL PROBATE 
SEMI NAR 

BOCA RATON, FLORI DA 

Federal Tax Affects on Probate 

Dean Robert A. Stein, Univ. of 

Minnesota Law School 

 

I nherent Powers of Probate Court 

Dean Felix F. Stumpf, Old College 

School of Law 

 

Humanistic Aspects of Law 

Prof. Frances H. Miller, Boston 

Univ. School of Law 

 

Mental Health Trends 

Hon. Field C. Benton, Denver, CO 

 

Judicial Ethics, Conduct, & 

Disabilit ies 

Hon. John H. Gillis, Detroit, MI  

 

I ndependent Administration 

Joseph E. Ashmore, Dallas, TX 

 

1985 SPRI NG PROBATE 
COURSE 

SAN ANTONI O, TEXAS 

Crit ical Areas of Probate 

Accounting 

George C. Berry, Kansas City, MO 

 

Missing Heirs--Who are you?   

Where are you? 

Attny. Ted Dinkins, Houston, TX 

 

Probate Evidence 

Prof. John Donaldson, Marshall-

Wythe School of Law, 

Williamsburg, VA 

 

Common Construction Problems 

in Wills and Trusts 

Attny. Joe C. Foster, Lansing, MI 

 

Lawyer Competency--The Judge's 

Role 

Hon. John Hill, Austin, TX 

 

I ncome Tax--Estate vs. 

Beneficiary 

Richard Metcalf, Columbus, OH 

 

Adriane's Thread in the 

Labyrinth:  A Guide to Psychiatric 

Treatments 

Dr. Richard Rosner, New York, 

NY 

 

Minor Child and the Probate 

Court  

Hon. Alice Truman, Tucson, AZ 

 

1984 FALL PROBATE 
SEMI NAR 
LAS VEGAS, NEVADA 

Provisions of the Tax Reform Act 

of 1984 Affecting Probate 

Administration 

Dean Robert A. Stein, Univ. of 

Minnesota Law School 

 

Civil Commitment  

Prof. Ralph Slovenko, Wayne 

Smith Univ. Law School 

 

Trouble in the Test Tube:   I ssues 

Raised by the Vitro Fertilization 

Technology and other Non-Coital 

Reproductive Techniques 

Prof. Frances H. Miller, Boston 

Univ. School of Law 

 

Judicial Immunity 

Felix Stumpf, Esq., Old College 

School of Law 

 

Clarity and Brevity in Legal 

Writ ing 

Evans V. Brewster, White Plains, 

NY 

 

Structured Settlements in Probate 

Arthur J. Simpson, Jr., Oradell, NJ 

 

1984 SPRI NG PROBATE 
COURSE 

KI AWAH I SLAND, SOUTH 

CAROLI NA 

Conservatorships and 

Guardianships 

George C. Berry, Kansas City, MO 

 

 

 



I ncompetency and Mental 

Commitments 

Dr. Richard Rosner, New York, 

NY 

 

Computers and Probate Courts 

Mr. Jim Dunlap, Austin, TX 

 

Trust Law 

Gayle B. Wilhelm, Stamford, CT 

 

Fact Finding and Opinion Giving 

Evans Brewster, White Plains, NY 

 

Discovery, Pretrial and Motions in 

a Will Contest  

Hon. K. Pat Gregory, Houston, TX 

 

Probate Evidence 

Prof. John Donaldson, Marshall-

Wythe School of Law, 

Williamsburg, VA 

 

I nformal Use of Registrars and 

Short Form Probate 

Hon. Melvin J. Peterson, 

Minneapolis, MN 

 

1983 FALL PROBATE 
SEMI NAR 

SADDLEBROOK, FLORI DA 

Tax Developments Affecting 

Probate Administration 

Dean Robert A. Stein, Univ. of 

Minnesota Law School 

 

Whose Wealth is it  Anyway? 

Dean William H. Schwartz, Boston 

Univ. School of Law 

 

The Myriad Facets of Probate 

Lit igation:   A View from the 

Bench 

George C. Berry, Kansas City, MO 

 

The Probate Lawyers and Probate 

Judges Conflicts and Ethics 

Prof. Philip B. Blank, Pace Univ. 

School of Law 

 

 

 

I llegit imate's Rights in the 80's 

and Decision Making when Moral 

I ssues are More Troublesome 

than the Legal Ones 

Prof. Frances H. Miller, Boston 

Univ. School of Law 

 

Universal Succession:   A Uniform 

Probate Code Alternative 

Harold R. Clark, Jacksonville, FL 

 

1983 SPRI NG PROBATE 
COURSE 

BOSTON, MASSACHUSETTS 

Probate Accounting 

Hon. Floyd E. Propst, Atlanta, GA 

 

Civil Commitment  

Hon. Melvin J. Peterson, 

Minneapolis, MN 

 

Costs of Probate 

Alfred L. Podolski, Boston 

 

Probate Evidence 

K. Pat Gregory, Houston 

 

Adoption and Related I ssues 

Barbara T. Lougee, East Lyme 

 

Conservatorships and 

Guardianships 

George C. Berry, Kansas City, MO 

 

Uniform Probate Code 

James E. Mitchell, Kennebec, ME 

 

Persistent Probate Perplexit ies 

Prof. Paul B. Sargent, Boston 

Univ. 

School of Law 

 

1982 FALL PROBATE 
SEMI NAR 

MARCO I SLAND, FLORI DA 

Three Current I ssues--An 

Academic Perspective 

Prof. Frances H. Miller, Boston 

Univ. School of Law 

 

 

 

 

ERTA Effects in Probate 

Dean Robert A. Stein, Univ. of 

Minnesta Law School 

 

Views from a Mental Health 

Advocate 

James R. Wade, Denver, CO 

 

Computers and Systems 

Floyd E. Propst, Atlanta, GA 

 

Probate Accounting and 

Surcharge 

Marie M. Lambert, New York, NY 

 

The Expanding Jurisdiction in 

Probate Courts 

K. Pat Gregory, Houston, TX 

 

1982 SPRI NG PROBATE 
COURSE 

WI LLI AMSBURG, VI RGI NI A 

Civil Commitments 

Hon. James R. Wade, Denver, CO 

 

The Costs of Probate 

Hon. K. Pat Gregory, Houston, TX 

 

Conservatorships and 

Guardianships 

George C. Berry, Kansas City, MO 

 

Caseflow Management and Office 

Procedures 

Richard B. Metcalf, Columbus, OH 

 

Probate Accounting 

Floyd E. Propst, Atlanta, GA 

 

Probate Evidence 

Prof. John E. Donaldson, 

Marshall-Wythe School of Law, 

Williamsburg, VA 

 
1981 FALL PROBATE 

SEMI NAR 

SCOTTSDALE, ARI ZONA 

Current Problems in Wills, 

Estates, and Trusts 

Prof. Julius B. Levine, Boston 

Univ. 

School of Law 

 



Problems and Trends in 

Guardianship Legislation 

James R. Wade, Denver, CO 

 

The Judge as the Accused:  

Immunity and Discipline 

Hon. James Duke Cameron, 

Former Chief Justice, Supreme 

Court of Arizona 

 

Rights of Minors, Adoption and 

Termination of Custody--Part I I  

Hon. Barbara T. Lougee, East 

Lyme, CT 

 

An Anatomy of a Will Contest, 

Part I I   

Hon. Dorothy Carson, Phoenix, 

AZ 

 

Probate Implications of the Estate 

and Gift Tax Changes in the 1981 

Tax Law 

Dean Robert A. Stein, Univ. of 

Minnesota Law School 

 
1981 SPRI NG PROBATE 
COURSE 

WI LLI AMSBURG, VI RGI NI A 

Civil Commitments 

James R. Wade, Denver, CO 

 

Probate Court Administration 

Floyd E. Propst, Atlanta, GA 

 

The Cost of Probate 

K. Pat Gregory, Houston, TX 

 

The Lay Probate Judge 

Evelyn W. Shelley, Beaufort, SC 

 

Overview of Probate Court  

James R. Wade, Denver, CO 

 

Conservatorships and 

Guardianships 

K. Pat Gregory, Houston, TX 

 

Probate Accounting 

Floyd E. Propst, Atlanta, GA 

 

 

 

Current Developments in Probate 

Prof. John E. Donaldson & Prof. 

Linda L. Butler, Marshall-Wythe 

School of Law 

 

1980 NAPLES, FLORI DA 

Wills and Trust Problems 

Prof. Julius B. Levine, Boston 

Univ. 

School of Law 

 

Management and Administration 

of a Probate Court 

Hon. Joseph Ashmore, Texas 

 

The Expanded Role of the 

Guardian Ad Litem in Probate 

James R. Wade, Denver, CO 

 

Rights of Minors, Adoption, and 

Termination of Custody 

Hon. Barbara T. Lougee, East 

Lyme, CT 

 

An Anatomy of a Will Contest  

Hon. Dorothy Carson, Arizona 

 

Retirement and Compensation 

Rights of Judges 

Larry Berkson, American 

Judicature Society 

 

Hunting for the Missing Heir 

Herbert U. Davis, Gwirtz-Davis 

Genealogical Service 

 

1979 SEA I SLAND, GEORGI A 

Unification and the Probate 

Courts 

Alfred L. Podolski, Boston, MA; 

Professor Larry Berkson, AJSA;  

Jack G. Marks, Arizona 

 

Probate Accounting and Delay 

Avoidance 

Charles P. Henderson, Ohio 

 

Current Problems of Wills and 

Trusts 

Dean William H. Schwartz, Boston 

Univ. School of Law 

 

 

Due Process in Civil Commitment  

and Guardianship Proceedings 

Rollie R. Baldwin, Missouri 

 

Marital Status and Rights of 

Cohabitants 

Prof. Luch McGough, Emory Univ. 

School of Law 

 

Probate Discovery, Procedure and 

Evidence 

Hon. K. Pat Gregory, Houston, TX 

 

1978 AUSTI N, TEXAS 

Uniform Probate Code 

Joseph E. Ashmore, Jr., Richard 

B. Metcalf, Hon. Harold Clark 

 

Civil Commitments 

Glenn E. Knierim 

 

The Right to Die 

Paul J. Liacos, Boston, MA 

 

Wills and Trusts 

Millard Midonick, New York, NY 

 

Probate Evidence 

Dean Frank Elliott, Texas Tech 

Univ. Law School 

 

1977 HI LTON HEAD I SLAND 
SOUTH CAROLI NA 

The Tax Reform Act of 1976—

Implications for the Probate 

Judge 

Prof. William A. Schwartz, Boston 

Univ. School of Law 

 

Probate Judges--Their selection, 

compensation, retirement, 

judicial immunity, insurance, and 

removal from office 

Mr. Allan Ashman, American 

Judicature Society 

 

Multi-jurisdiction Probate 

Administration Study 

Dean Robert A. Stein, Univ. of 

Minnesota School of Law 

 

 



The Minor Child and the Probate 

Court:   termination of parental 

rights, adoption problems, 

confidentiality of records, notice 

to punit ive fathers, illegit imates 

inherit ing from fathers, age of 

majority, conflict of law problems 

Ben Farney, Former Probate 

Judge 

 

1976 MARCO I SLAND, 
FLORI DA 

I  Object--What's your Ruling 

(Unstructured Discussion of 

Probate Problems) 

Alfred L. Podolski, Boston, MA 

 

Surcharging the Fiduciary 

Millard Midonick, New York, NY 

 

Due Process for the 

Developmentally Disabled 

Ben Farney, Attorney and Former 

Probate Judge 

 

Fiduciary Accountings 

Prof. Robert Whitman, Univ. of 

Connecticut Law School 

 

The Role of the Probate Judge 

Florence K. Murray 

 
1975 SEA I SLAND, GEORGI A 

Judicial Salaries and Retirement, 

Judicial Immunity, Malpractice 

Mr. Allan Ashman, American 

Judicature Society 

 

Potpourri--Including Model 

Probate Rules, Judges' Bench 

Books, Social Security Problems 

Glenn Knierim, Prof. Edward S. 

Godfrey, Univ. of Maine Law 

School;  Jeffrey Leidinger, 

National Center for State Courts;  

William Regan 

 

Fiduciaries and Attorney Fees 

Prof. Douglas Parker, Brigham 

Young Univ. Law School 

 

Mental Health Problems 

Mr. Bruce Ennis & Mr. Paul 

Friedman, Managing Attorneys, 

Mental Health Law Project, 

Washington, D.C. 

 
1974 PHOENI X, ARI ZONA 

Mental Health and Probate Courts 

Prof. David B. Wexler, Univ. of 

Arizona Law School 

 

Court Administration 

George C. Berry, Kansas City, MO 

 

Improvement and Modernization 

of Probate Statutes, including 

U.P.C. Review  

Harmon Scoville & David Brofman 

 

Community Relations 

Donald Fretz, California 

 

1972 NEW ORLEANS, 
LOUI SI ANA 

Organization and Jurisdiction of 

Probate Court and Conduct of 

Probate Hearings 

George C. Berry, Kansas City, MO 

 

Uniform Probate Code 

Robert A. Lucas, Esq., Indiana 

 

Guidelines for Fees and Review of 

Trusts and Administration 

Accounts 

David Brofman, Denver, CO 

 

Court Responsibility in 

Guardianship Adoption and other 

Family Proceedings 

Prof. James H. Henderson, Jr., 

Boston Univ. School of Law 
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