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1, HISTORY AND STRUCTURE OF TRIBAL COURTS 



PART I1 

HISTORICAL DEVELOPMENT AND CURRENT STRUCTtjRE O F  

TRIBAL COURTS 

The tribal court systems t h a t  function on Indian 

‘reservations today are diverse and evolving institutions. The 

vast majority of these varying systems are attempting to dis- 

charg significant jurisdictional powers in the face of staggerins 

operational handicaps. A s  detailed in P a r t  I11 of this report, 

the courts surveyed are confronted in differing degrees with a 

wide range‘ of practical burdens: inadequate staffing and s a l a r y  

l e v e l s ;  unmet training needs; political interference in judicial 

decision-making; lack of proper court and detention facilities; 

unavailability of competent legal assistance; insufficient or 

non-existent administrative and plannilig caFaci-L.i e s ;  and under- 

lying all of the above, absence of adequate funding for judicial 

operations. Assessment of these obstacles facing tribal courts, 

as \,re11 as the formulation of remedial policies by the federal 

government, should. commence with analysis of several factors. 

Initially, this part of the report examines the historical 

developments that have shaped the evolution of Indian judicial 

systems. With only limited exceptions, tribal courts have 

evolved during the.’last century as’ traditional modes of tribal 

justice were undermined by contact wi.th non-Indians and by 
- . ... 

deliberate policies of the federal governnent. During this 

period Congress and t h e  federal. executive branch have exerted 

a pervasive influence uson t h e  jurisdiction, structure, and 

procedures of tribal courts. klanxl, if not all, of the opera- 
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tional handicaps now confronting these courts stem from mis- 

conceived federal policies designed either..to terminate 

Indian justice systems or to assimilate them into the dominant 

legal structure. Although the prevailing Congressional goal 

is to foster the integrity and effectiveness of tribal courts, 

federal efforts to increase the operational capacities of those 

courts vi11 have to be substantial 'in order 'to compensate for 

past policy failures. 

Section B affords an overview of the legal structure of 

the various tribal court systems. As a result of historical 

influences, considerable diversity exists among these systems 

regarding methods of organization and modes of operation. 

Although only certain Pueblos in New Mexico still retain wholly 

customary judicial mechanisms, other tribes vary widely in 

the extent to which Anglo concepts and procedures have replaced 

traditional law. An understanding of these differences, as 

well as the still evolutionary nature of virtually all courts, 

should aid the development of federal programs and policies 

affecting tribal judiciaries. 

Section C describes the criminal and civil jurisdiction 

theoretically vested in'Indian tribes, and the extent to which 

courts included in the-survey are asserting such jurisdiction. 

Special focus is directed toward the incre-asing exercise of 

judicial power over non-Indians. 

authority was deemed critical by an overwhelming percentage 

of the courts studied. Few tribes; however, have the resources 

to deal adequately with current caseloads or to expand juris- 

diction without federal assistance: 

, , -  

Effective assertion of that 
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Section D explores the survey data concerning the 

impact of the 1968 Indian B i l l  of Rights&! upon tribal courts. 

That legislation made certain federal constitutional pro- 

tections applicable to tribal court proceedings. It has pro- 

duced pressures to "professionalize" Indian judiciaries and 

to'.revamp tribal procedural codes to accord more fully with 

Anglo standards. Tribes have responded to these pressures in 

a variety of ways. H o w e v e r ,  none has moved to pattern its . 

judicial system entirely upon federal and state court models. 

Federal support is needed to assist tribal implementation of 

the Indian Bill of Rights without destruction of the unique 

characteristics of tribal courts. 

A. Historical DeveloDment of Tribal Courts 

The history of Indian judicial systems is marked by the 

vacillating policies pursued by the federal government toward 

Indian tribes. This section traces chronologically the major 

developments of each of these policies and their impact upon 

the administration of tribal justice. 

1. 1789 to 1571: Establishment of Reservations and 
Deference to Tribal Models of Justice 

From the formation of the American Republic until 

the latter part of the Nineteenth Century, the United States 

Government followed a,policy of removing Indian tribes from 

their aboriginal territory and confining %hem upon reservations. 

, .  

This process of removal and confinement frequently was achieved 

- 1/ 25 U . S . C .  51302 (1970). 
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through conclusion of federal treaties with the Indian nations. 

Although tribal consent was rarely voluntary,- these treaties 

did recognize the signatory tribes as "distinct, independent, 

political communities. ''2' Even in the absence of any treaty, 
the mere establishment of a reservation by federal statute or 

executive order operated to confirm inherent tribal sovereignty. 

2/ 

Thus,-tribes were recognized to possess jurisgiction over all 

persons and disputes within the territory reserved for their 

use unless treaty or statutory provisions specifically directed 

otherwise.- 4 /  

, 
Until the late 1 8 0 0 ' s  Congress made relatively few 

intrusions upon the inherent power of Indian tribes to dispense 

justice by traditional methods. During this period virtually 

all tribal societies utilized governing modes premised upon 

communal property concepts and administered on the basis of 

oral customs. Only a small number of tribes, most notably 
, .  

those known as the Five Civilized Tribes, >/had developed 

Anglo-style governments that functioned under written constitutions 

- 2 / 
Nation v. Oklahoma, 3,97 U.S. 620, 627  (1970): 

As the United States Supreme Court observed in Choctaw 

-- 5 .I 

The Indian Nations did not seek out the 
United States and agree upon an exchange 
of landstin an arms-length transaction. 
Rather,' treaties'were imposed upon them 
and they had no choice but to consent. 

Worcester v. Georgia, 31 U . S .  (6 Pet-) 515, 559 ( 1 0 3 2 ) -  

__ See discussion in Part I, Section C infra. 

Cherokee, Chickasaw, Choctaw, Creek, and Seminole Nations. 
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and  l e g a l  codes. Although the Five Tribes and t h e  Seneca Nation 

of New York maintained separate judicial branches of government 

similar to Anglo  mJdels,6/the vast majority of tribes did not. 

\ 

T h e  primary characteristics of traditional tribal systems a r e  

summarized as follows in a task force report of the American 

Indian Policy Review Commission:- 7/ 

. Rather than the representative style typical 
of western governments, tribal societies were 
often governed by communal systems of chiefs 
and elders. Leadership was often earned by 
performance or acknowlegment, and rested upon 
consensus and theological grounds for exercise. 
Many different systems existed for  resolving 
disputes and maintaining order. 

Some tribes had warrior societies which functioned 
as enforcement mechanisms, other'tribes utilized 
community pressure to enforce norms; scorn is said 
to have been an extremely effective method of en- 
forcement. Imprisonment was unknown, and restitution, 
banishment, and death were the major retributive 
sanctions utilized. 

_.. 
Consistent with the early deference accorded customary 

mechanisms of tribal justice, Congress refrained from major 

alterations of tribal jurisdictional authority. It did act 

in various treaties and in the so-called "General Crimes Act" 

of 1817:' to assert concurrent jurisdiction over crimes in- 

volving United States citizens that occurred within tribal 

~. ~ 

- 6/ 
of New Mexico Press i97i) 

See COHEN, HANDBOQK OF FEDEPAL I X D I A N  LAVJ 421, 427 (Univ. 
(hereinafter cited as REDE-RAL INDIAN LAIJ.)  

.C 

7/ Report of AIPRC Task Force No. 4 on Federal, State and - 
Tribal Jurisdiction 254 (July -1976) (hereinafter cited as "AIPRC 
Task Force Report"). For a discussion of the enforcement mechanisms 
or "police" deployed by several tribes, see Indian Law Enforcement 
History 11 (BIA, July 1, 1975) (hereinafter cited as "Indian Law 
Enforcement Hi story") . 

8 /  Act of March 3 ,  1817, S t a t .  3 8 3 ,  as amended, 18 U . S . C .  - 
S1152 (1970). 
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domains, but all offenbes involving only Indians remained 

within the exclusive power of the tribes. 

2. 1871 to 1934: Allotment of Reservations and 
Assimilation of Tribal Justice Systems 

In the last three decades of the Nineteenth Century, 

two factors combined to reverse this federal policy of deference 

toward tribal rights of self-government. One primary influence 

was the insatiable desire of non-Indians to acquire tribal lands. 

Of equal significance was the growing conviction that Indians 

should be assimilated politically and culturally into the 

dominant society. 

and the communal proprty concepts underlying them became in- 

consistent with these objectives. 

under supervision of federal agents, threatened with military 

reprisals, and dependent on federal rations ,. due to depletion 

of game, the tribes were powerless to resist these influences- 

In 1871 Congress enacted legislation terminating the 

. 
Traditional tribal governing institutions 

Confined on reservations 

era of treaty-making.?' 

unimpaired and Congress continued to secure Indian land 

Although prior treaties remained 

cessions by negotiated "agreements" comparable to treaties, 

this statute symbolized the birth of a new federal-Indian 

policy. Thereafter, pressures increased to open reservations 
. .  

to non-Indian set'tlement aria to impose,.a,.~system of l a w s  upon 

the tribes. . .  - 

- 9/ Act of March 3 ,  1871, 16 'Stat. 556, 25 U.S.C. 571 
(1970). 
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Amidst these demands, federal civi1j.m agents assigned 

to the various reservations began to deploy tribal members to 

maintain order. Designated as "Indian police," these officers 

enabled the agents to oust military authorities froin con t ro l  

over the tribes .g'More importantly, however, use of Indian 

police facilitated "[tlhe curtailment of prerogatives formerly 

claihed by tribal chiefs , 'I- '''thereby hastening the assimilation 

process. The major experiment in this regard commenced in 1873 

on the San Carlos Apache Reservation in the Arizona Territory. 

In 1878 Coqgress provided the first appropriation to pay small 

salaries to the Indian officers, and by 1881 Indian police forces 

existed at 4 9  of the 68 agencies.- 12/ 

Tribal members arrested by the Indian police were tried 

and sentenced initially by the agents. In 1884, however, the 

Secretary of the Interior issued regulations for the establish- 

ment of "courts of Indian offenses" on the various reservations. 

These rules instructed the agents to appoint Indian judges fo r  

such courts, and they also set forth a code of offenses. Numerous 

tribal customs and religious practices were outlawed by this 

administrative code,l3/ Suppression of these traditions by 

Indian police and judges was considered the most effective 

method of "civilizing" the tribes.. 
. .. 

a,... 

10/ AIPRC Task Force Report,'supra note 7 at 255. - 
11/ 
from Annual Report of the Commissioner of Indian Affairs, IX (1880). 

Indian Law Enforcement History, supra note 7 at 10, quoting -- - 

12/ Indian Law Enforcement History, supra  note 7 at 4 ,  14. 
13/ Id. at 23. The 1884 Departmental code prohibited, inter alia, 
rTtualdZncing, practicing as a medicine man, and the mourning custom 
of distributing or destroying the property of the dead. 

-- 
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Congress  a c q u i e s c e d  . in  t h i s  b u r e a u c r a t i c  i n i t i a t i v e  

and  commenced f u n d i n g  t h e  c o u r t s  o f  I n d i a n ' o f f e n s e s  i n  1888. 

A f e d e r a l  c o u r t  d e c i s i o n  i n  t h e  same y e a r  c h a r a c t e r i z e d  these 

c o u r t s  a s  " m e r e  e d u c a t i o n a l  a n d  d i s c i p l i n a r y  i n s t r u m e n t a l i t i e s ,  

by which t h e  government of t h e  Uni ted  S t a t e s  is  endeavor ing  

t o  improve and  e l e v a t e  t h e  c o n d i t i o n  of t h e s e  dependent  t r i b e s  

t o  whom Z t  s u s t a i n s  t h e  r e l a t i o n  o f  guardian." Although t r i b a l  

r e s i s t a n c e  t o  t h e  i m p o s i t i o n  of t h e s e  j u d i c i a l  sys tems w a s  

widespread, by 1890 c o u r t s  of I n d i a n  o f f e n s e s  were o p e r a t i v e  

a t  t w o - t h i r d s  p f  t h e  r e s e r v a t i o n  agencies . -  1 5 /  

Contemporaneously,  Congress  a c t e d  t o  a s s e r t  f e d e r a l  

j u r i s d i c t i o n  over o f f e n s e s  p r e v i o u s l y  r e s e r v e d  t o  t h e  e x c l u s i v e  

p r o v i n c e  of t h e  tr ibes.  I n  1885 it p a s s e d  t h e  s o - c a l l e d  "Major 

C r i m e s  A c t  - 
e a r l i e r  b a r r i n g  f e d e r a l  p r o s e c u t i o n  o f  o f f e n s e s  w i t h i n  Indian 

c o u n t r y  i n v o l v i n g  o n l y  Indians . -  17' T h i s  l e g i s l a t i o n  empowered 

t h e  federal  c o u r t s  t o  t r y  and pun i sh  I n d i a n s  f o r  commission 

of seven  enumera ted  f e l o n i e s  w i t h i n  any I n d i a n  r e s e r v a t i o n . -  

A s s e r t i o n  of t h i s  a u t h o r i t y  s t e m m e d  from t h e  p r e v a i l i n g  con- 

v i c t i o n  t h a t  t r a d i t i o n a l  t r i b a l  modes of  j u s t i c e  w e r e  incom- 

i n  r e s p o n s e  t o  a Supreme Cour t  d e c i s i o n  t w o  y e a r s  

' 

18/ 

p a t i b l e  w i t h  t h e  goal of c i v i l i z i n g  I n d i a n s .  I n  1886 t h e  

- 14/ U.S. v. Clapox,  35 Fed. 575 ,  577 (D."Orc. 1 8 8 8 ) .  

- 1S/  A I P R C  T a s k  Force Report, s u p r a ,  n o t e  7 a t  257. 

--- 16/ A c t  o f  March 3,  1885,  23 S t a t .  362, 385, a s  amended, 
* 1 8  U.S.C. 51153 ( S u p ~ .  1 9 7 6 ) .  

- 17/ Ex p a r t e  C r o w  Dog, 109 U . S .  556 (1883) .  

-- ].e/ 
i n c l u d e d  w i t h i n  the Major C r i m e s  Act. 

By v i r t u e  of subsequen t  amendments ,  f o u r t e e n  crimes are now 
See Part 11, S e c t i o n  C i n f r a .  
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Supreme Court upheld the constitutionality of the Major Crimes 

Act, declaring that this extension of .federal authority was 

justified by the "duty of protection" owed to Indians.- 19/ 

The pressures to divide communally-held reservations 

and to assimilate the tribes culminated in passage of the 1887 

.General Allotment Act.-- 20' This legislation authorized the 

President to allot small tracts of reservation land to individual 

tribal members, and to negotiate with tribes for cession of 
- 

surplus lands not needed for allotment. Indian allottees, 

who became U.S. citizens by virture of the Act, were to abandon 

traditional means of livelihood for the civilized pursuits of 

farming and grazing. The vast portion of each reservation re- 

maining after completion of allotments could then be opened to 

non-Indian settlers whose presence would enhance the civilization 

process. Finally, the General Allotment A c t  called for  eventual 

subjection of tribal allottees to the criminal and civil jurisdic- 
. .  

tion of the various state or territorial governments. 

O v e r  the next half century the assimilation policy pro- 

duced a devastating erosion of the land holdings an2 yovern- 

mental authority of most tribes. From 1887 to 1934 the cession 

- 19/ United State{ v. Kagama, 118 U . S .  375, 383 (1886). The 
court held that th'e federal. duty to protect Indians arose "[FJrom 
their very weakness and helplessness, So'largely due to the course 
of dealing of the Federal Government w i t h  them, and the treaties 
in which it has been promised . . . . ' I  

however, that the tribes did not request the alleged "protection" 
of the Major Crimes Act which was imposed upon them uni-laterally 
by Congress. 

I t  should be emphasized, 

20/ Act of Feb. 8, 1887, 24 Stat. 388, as amended, 25 U . S . C .  
§si331 et seq. (1970). 
- 

-- 
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of reservation lands and the transfer of allotments to non- 

Indians resulted in the loss of 90,000,000~acres.- 2' On many 

reservations during this period,employees of the federal Indian 

Service (now BIA) assumed czar-like authority over the conduct 

of tribal affairs.- 2 2 /  

' 

The agency superintendents also exercised considerable 

control aver judges of the courts of Indian offenses. These 

courts, as well as the Indian police, continued to function in 

place of traditional mechanisms on most reservations despite 

the Congressional goal of subjecting Indian allottees to state 

laws. In 1921 Congress passed the Snyder Act23/--hich provided 

in part that the BIA could expend general appropriations for the 

employment of Indian police and judges. By 1926 there were a 

total of 70 Indian judges hired with federal funds.- 

, 

24/ 

However, Congress did not enact legislation defining either 

the jurisdictional authority or the applicable procedures of 

courts of Indian offenses .- 25/ 
to operate in accordance with Interior Department regulations.- 

These rules limited the court's jurisdiction to Indians and 

to specified offenses not included within the 14ajor Crimes Act. 

Consequently, these courts continued 
2 6/ 

21/ H. Rept. No. 1804, 73d Cong., 2d Sess. 6 (May 28, 1934). 

- 22/ 

, .  - 
Haas, Ten Years' After IRA (BIA 1947): '.- 

- 23/ Act of Nov. 2, 1921, 42-Stat'. 208, 25 U.S.C. S13. (1970) . 
-- 24/ Indian Law Enforcement History, supra note 

E/ Legislation to clarify the jurisdiction of 
and to affirm their validity, was considered but 
House of Representatives in 1926. - Id. at 47-48. 

.' - 26/ The regulations issued by the.Secretary of' 
upon formal creation of the courts, were amended 

7 at 45. 

these courts, 
rejected by the 

Interior in 1884, 
thereafter in 1892. 
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Consistent with an 1896 Supreme Court decision that the Federal 

Bill of Rights was inapplicable to Indian tribes,=’the Depart- 

mental code did not contain Anglo-style procedural protections 

for criminal defendants. Indian judges received no systematic 

training in Anglo law, and proceedings often were conducted on 

an i,nformal basis in the tribal language. For these reasons, 

as well as the extensive influence exerted by superintendents 

over the Indian judges, a movement grew for reform of these 

2 8 /  courts. - 

This.criticism of courts of Indian offenses was accomp- 

nied after 1932 by the efforts of the new federal administration 

to reverse the disastrous effects of the allotment era. Assimi- 

lationist policies of the preceeding fifty years had failed to 

integrate Indians as equal members of the dominant culture. To 

the contrary, in the 1930’s the tribal land base was still de- 

clining and many Indians were destitute even by Depression 

standards. 

force of traditional 1aws.were undermined severely. In 

.. I 

The authority of tribal governing bodies and the 

their place stood only rule by federal agents and an imposed 

system of hybrid courts. 

- 27/ Talton v. Mayes, 163 U . S -  376 (1896). This ruling was 
premised upon the theogy that the residual sovereignty of tribes, 
including power to administer justice, did not derive from the 
federal constitution and thus was not limited by the restraints 
which that document imposed upon the federal and state governments. 

- 28/ John Collier, later Commissioner of Indian Affairs, was 
a leading exponent of the views that the courts of Indian offenses 
did not provide due process of law.to litigants and were manip- 
ulated by federal agents. 
supra note 7 at 47. 

. -  

See Indian Law Enforcement History, 

-21- 



3. 1934 to 1953: Reaffirmation -- of Tribal Sovereignty 
and Creation of Tribal Courts 

Responding to the corrosive consequences of the allotment 

period, Congress, in 1934, passed the Indian Reorganization 

Act ( I R A )  . - *” This legislation provided f o r  numerous reforms 

eo reestablish the Indian land base,- 30/ authorized creation 

of ap Indian employment preference system to replace non-Indian 

domination of the federal Indian service,c/ and enabled 

tribes to form federally chartered corporations for purposes 

of economic development.- 32/ 
f 

Section 16 of the IRA- 33’ contained provisions designed 

to restore the status and authority of tribal governing 

bodies. Pursuant to this measure, tribes who voted to accept 

IRA=/ were given the option of adopting written constitutions 

to reorganize their governing structures. The Secretary of the 

Interior w a s  empowered to call special tribal elections for the 
. \,- 

purpose of ratifying such documents. 

in this manner became effective when approved by the Secretary 

Each constitution adopted 

- 29/ Act of June 18, 1934, 48 Stat. 984, as amended, 25 U.S.C. 
SS461 et seq. (1970). 

30/ See, e . g . ,  25 U.S.C. 5461 (prohibition upon further allot- 
ments); 55464, 465 ,(consolidation of remaining lands in Indian 
ownership and purchase of additional lands with federal funds); 
S467 (creation of new reservations). ,... 

- 31/ 25 U.S.C. $472 (19701. . 

- 32/ 25 U.S.C. $477 (1970). 

- 33/ 25 U.S.C. S476 (1970). 

- 34/ Under 25 U.S.C. 5478, a referendum vote was conducted on 
each reservation to determine whether the Indians thereon wished 
to come within the provisions of the Act. 
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who was also given the discretion to approve any subsequent 

constitutional amendments. 

Section 16 was silent, however, concerning the procedures 

f o r  drafting constitutions a n d  th-. governing s t r u c t u r e s  to be 

established thereby. Itspecified o n l y  that each constitution 

must contain certain tribal prerogatives usurped during the 

allotment era,g'as well as "all powers vested in any Indian 

tribe or tribal council by existing law." Some tribes had 

adopted written organic documents 

for most of these tribes, as well as for the majority of Indians 

functioning without such documents, constitutional government 

prior to 1934 .x/Howevex, 

, 

was a novel experience. This inexperience,combined with a lack 

of access to necessary legal assistance, left few tribes in a 

position to develop their own constitutions. 

Consequently, the Interior Department prepared a model 

constitution following passage of I R A .  The boilerplate pro- 

visions of this model were adopted with f e w  alterations by 

virtually all tribes which voted to organize under thatAct. 

- 35/ These prerogatives of I R A  constitutional tr'ibes included 
employment of legal counsel subject to Secretarial approval; 
veto power over any federal dispcsition of tribal lands or 
assets; authority to negotiate with federal, state, and local 
governments; and the qight to be advised by the Secretary con- 
cerning federal budgetary items or projects benefitting the tribe. 

- 36/ As of December 1934, prior to adoption of any I R A  
constitutions, the Interior'Department had on file a total o f  
67 tribal "constitutions or documents in the nature of consti- 
tutions. '' FZ3T;tAL I N D I M  LAN, supra , p.ote 6 ,  at 129, n. 5 9 .  
There is no indication that the mere existence of these pre-IRA 
constitutions affected any substantial reduction in the influence 
exerted over tribal councils and courts of Indian offenses by 
Indian Service officials. 

n ... 
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Thus,  a l t h o u g h  IRA w a s  d e s i g n e d  t o  restore r e s i d u a l  powers 

of t r i b a l  s o v e r e i g n t y ,  t h e  e x t e n t  and exercise of t h o s e  

powers  were d e t e r m i n e d  l a r g e l y  by t h e  I n t e r i o r  D e p a r t m e n t ,  

n o t  t h e  t r i b e s .  

With l i m i t e d  e x c e p t i o n s ,  t h e s e  s t a n d a r d i z e d  c o n s t i -  

t u t i o n s  ves ted  p r i m a r y  g o v e r n i n g  a u t h o r i t y  i n  a c o u n c i l  

(or  committee) e l e c t e d  by t h e  t r i b a l  membership. The 
. 

powers t o  be e x e r c i s e d  by t h e  c o u n c i l  were set  f o r t h  i n  

a c c o r d a n c e  w i t h  a l e n g t h y  o p i n i o n  i s s u e d  by t h e  S o l i c i t o f  

of t h e  I n t e r i o r  Department  i n  October, 1934. T h i s  
- 3 J /  

r u l i n g  expanded upon t h e  I R A  S16 d i r e c t i v e  t h a t  each 

c o n s t i t u t i o n  s h o u l d  v e s t  i n  t h e  a f f e c t e d  t r i b e  " a l l  powers 

. . . [ r e c o g n i z e d ]  u n d e r  e x i s t i n g  l a w " .  Among t h e  powers 

enumera ted  by  t h e  S o l i c i t o r  w a s  t h e  a u t h o r i t y  of each  t r ibe  

t o  d e v i s e  mechanisms for  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e .  

Such a u t h o r i t y  w a s  h e l d  t o  be a n  i n h e r e n t  a t t r i b u t e  of t r i b a l  

s o v e r e i g n t y  and c a p a b l e  of l i m i t a t i o n  o n l y  by e x p r e s s  t r e a t y  

o r  s t a t u t o r y  l anguage .  N e i t h e r  t h e  Genera l  A l l o t m e n t  A c t  and 

s t a t u t e s  p a t t e r n e d  t h e r e o n ,  n o r  c o n g r e s s i o n a l  a p p r o p r i a t i o n s  

for  c o u r t s  of I n d i a n  o f f e n s e s ,  were deemed t o  c o n s t i t u t e  such  

l i m i t a t i o n s .  
- 38/  

Accord ing ly ,  *most s t a n d a r d i z e d  c o n s t i t u t i o n s  p r o v i d e d  
6 ..- 

t h a t  t h e  t r i b a l  c o u n c i l  c o u l d  by o r d i n a n c e  e s t a b l i s h  a 
. -  

- 37/ 
Op. Sol.  M.  27781, 55 I.D:14 ( O c t .  2 5 ,  1 9 3 4 ) .  

- 38/  
E x p r e s s  federa l  l i m i t a t i o n s  upon the i n h e r e n t  t r i b a l  

power t o  a d m i n i s t e r  j u s t i c e  w e r e  e x c e e d i n g l y  rare p r i o r  
t o  t h e  t e r m i n a t i o n  era  of t h e  1 9 5 0 ' s ,  discussed i n f r a .  
See, e . g . ,  t h e  C u r t i s  A c t  of June 28, 1898, 30 S t a t .  495, 
5 2 8  ( a b o l i s h i n g  t h e  cou r t s  of t h e  F i v e  C i v i l i z e d  Tribes).  

- 2 4 -  



court system and adopt judicial codes, thus subordinating 

tribal judiciaries to council authoriti. The constitutions 

did not spell out either the structure or procedures of 

potential court systems, however, and due to the erosion of 

traditional law and judicial mechanisms, the only viable 

models available to most tribes were the courts of Indian 
- 39/ 

offenses and the Secretary's limited regulations. 

In 1935 the Interior Department issued a revised set of 

.rules governing operations of the courts of Indian offenses 

These regulations applied to those 
- 40/ 

and Indian police. 

courts fudctioning on the reservations of IRA-organized tribes 

"until a law and order code has been adopted by the tribe in 

accordance with its constitution and bylaws and has become 

Upon adoption of a tribal code, the provis-ions 
- 4 1/ 

effective" . 
governing Indian judges- 42' and Indian police- continued in 

43/ 

effect as long as they were paid from federal funds "or until 

- 39/ 
See notes 25 to 27 supra and accompanying text. - 

- 40/ 
These regulations, with minor alterations no t  relevant 

herein, have remained unchanged and are now contained in 25 
CFR SS11.1 et seq. (1976). Since publication of these rules 
in the Code of Federal Regulations in 1935, courts of Indian 
offenses have also b'een labelled as "CFR" courts. 

4 11 

- 4 2/ 

- 
2 5  CFR Sll.l(d). 

The regulations covered judicial qualifications, appoint- 
ment (by the Commissione-r of Indian Affairs subject to t w o -  
thirds vote of the tribal council), tenure (four years), and 
removal by the Commissioner of Indian Affairs for cause upon 
council recommendation. - See 2 5  CFR S S  11.3, 11.4. 

... 

- 4 3/ 
2 5  CF? SS11.301 to 11.306. 
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- 4 4 /  
o t h e r w i s e  d i r e c t e d " .  

Fo l lowing  i s s u a n c e  of t h e s e  r e g u l a t i o n s ,  t h e  c o u n c i l s  

o f  many IRA c o n s t i t u t i o n a l  t r ibes  e s t a b l i s h e d  c o u r t s  and 

a d o p t e d  judicial ("law and order" )  codes. V i r t u a l l y  all 

of t h e s e  ' " t r i b a l "  codes, however,  w e r e  c o p i e d  v e r b a t i m  

o r  p a t t e r n e d  t o  a c o n s i d e r a b l e  e x t e n t  upon t h e  new Depar t -  

m e n t a l  t u l e s .  S i n c e  many t r ibes  a l so  c o n t i n u e d  t o  receive . 

federal  f u n d i n g  f o r  t h e i r  I n d i a n  j u d g e s ,  t h e  j u d i c i a l  a p p o i n t -  

ment and  removal p r o v i s i o n s  of t h e s e  r u l e s  were i n c o r p o r a t e d  

i n t o  t r i b a l  codes. Thus,  a l t h o u g h  t h e  t r i b a l  c o u r t s  estab- 

l i s h e d  b y  t h e s e  codes w e r e  l e g a l l y  d i s t i n c t  from c o u r t s  of 

I n d i a n  o f f e n s e s ,  i n  terms of s t r u c t u r e  and p r o c e d u r e s  t h e  
- 4 5/ 

- 4 6/ 
two s y s t e m s  w e r e  p r a c t i c a l l y  i d e n t i c a l .  

4 5/ - 
T r i b a l  c o u r t s  as  a matter  of l a w  w e r e  c r e a t e d  p u r s u a n t  t o  

t h e  r e s i d u a l  s o v e r e i g n t y  of t r i b e s ,  I r o n  C r o w  v. O g l a l a  S ioux  
Tr ibe ,  2 3 1  F.2d ( 8 t h  C i r .  1956). C o u r t s  o f  I n d i a n  O f f e n s e s ,  
o n  t h e  o t h e r  h a n d ,  w e r e  " e d u c a t i o n a l  and  d i s c i p l i n a r y  i n s t r u -  
m e n t a l i t i e s "  of t h e  f e d e r a l  government ,  U . S .  v. Clapox ,  supra ,  
no te  14, whose l ega l  bases w e r e  founded,  i n  t h e  view of t h e  
I n t e r i o r  Depar tment , "  . . . p r i n c i p a l l y  on t h e  s t a t u t e s  p l a c -  
i n g  s u p e r v i s i o n  of t h e  I n d i a n s  i n  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  
c o u p l e d  w i t h  t h e  l o n g  l i n e  of a p p r o p r i a t i o n  acts.  . . f o r  t h e  
pay  of I n d i a n  j u d g e s  and  I n d i a n  pol ice  t o  m a i n t a i n  order o n  
I n d i a n  r e s e r v a t i o n s , "  ' Op. So l . ,  A p r i l  2 7 ,  1 9 3 9 .  

I .  

4 6 /  3. . - 
As d i s c u s s e d  i n  S e c t i o n  B of t h i s  P a r t ,  -- i n f r a ,  t h e  

pract ical  o p e r a t i o n s  o f  t h e s e  t w o  sys t ems  r e m a i n  s i m i l a r  
t o d a y  i n  s e v e r a l  r e s p e c t s .  
a m b i g u i t y  i n  t h e  Depar tmen ta l  r e g u l a t i o n s ,  - see 25 C F R  511.1 ( a ) ,  
it  i s  d i f f i c u l t  now t o  c a t e g o r i z e  some I n d i a n  j u d i c i a r i e s  a s  
e i t h e r  t r i b a l  c o u r t s  or  c o u r t s  of I n d i a n  o f f e n s e s .  

For t h i s  r e a s o n ,  as w e l l  a s  t h e  

-26- 



Even t h o s e  t r i b e s  o p t i n g  n o t  t o  a d o p t  an  IRA c o n s t i -  

t u t i o n  o f t e n  used  t h e  1935 r e g u l a t i o n s '  as  a bas i s  f o r  l a w  

a n d  order codes .  S t i l l  o t h e r  t r i bes ,  whether  o r g a n i z e d  

u n d e r  t h a t  A c t  - elected not 
- 4 8/ 

or i n d e p e n d e n t  t h e r e o f ,  
4 7/ 

t o  adopt t r i b a l  codes or t o  establish t r i b a l  c o u r t s .  T h u s ,  

, p r e - e x i s t i n g  c o u r t s  of I n d i a n  o f f e n s e s  c o n t i n u e d  t o  f u n c t i o n  
49/  

o n  t h o s e  r e s e r v a t i o n s .  By 1935,  v e r y  few tribes - had 

cus tomary  j u d i c i a l  mechanisms which had  n o t  been  replaced by 

c o u r t s  o f  I n d i a n  o f f e n s e s  o r  t r i b a l  c o u r t s  p a t t e r n e d  t h e r e o n .  

I n  implement ing  t r i b a l  o r g a n i z a t i o n  a f t e r  1934 and  

developin 'g  a model code f o r  t h e  new t r i b a l  c o u r t s ,  t h e  

I n t e r i o r  Department  e x e r t e d  a p e r v a s i v e  i n f l u e n c e  upon t h e  

deve lopment  o f  I n d i a n  j u d i c i a r i e s .  Of  c r i t i c a l  impact  were 

t h e  a d m i n i s t r a t i v e  l i m i t a t i o n s  imposed upon t h e  s c o p e  of 

t r i b a l  j u r i s d i c t i o n a l  powers. I n  a c c o r d a n c e  w i t h  t h e  1934 

S o l i c i t o r ' s  opinion-  

r e c o g n i z e d  t o  p o s s e s s  o n l y  l i m i t e d  j u r i s d i c t i o n  o v e r  t h e  

c o n d u c t  of non- Ind ians  w i t h i n  reserva t ion  b o u n d a r i e s .  

enumera t ing  t h o s e  powers ,  t r ibes  were 50/ 

The H o p i  T r ibe  of A r i z o n a  adop ted  an  IRA c o n s t i t u t i o n  i n  
- 4 7/ 

1 9 3 6 ,  b u t  t h e  p r e - I R A  Hopi C o u r t  of I n d i a n  O f f e n s e s  c o n t i n u e d  
t o  f u n c t i o n  u n t i l  1972 when t h e  t r i be  adopted i t s  own code  
a n d  c o u r t  sys tem.  

- 4 s/ 
The Navajo N a t i o n  elected n o t  t o  o r g a n i z e  u n d e r  I R A ,  b u t  

a c o u r t  of I n d i a n  o f f e n s e s  e s t ab l i shed  p r i o r  to 1934 f u n c t i o n e d  
o n  t h e  Navajo R e s e r v a t i o n  u n t i l  c r e a t i o n  of a t r i b a l  j u d i c i a r y  
i n  1960.  

- 49/ 
As d i s c u s s e d  i n  S e c t i o n  B o f  t h i s  P a r t ,  i n f r a ,  several  

P u e b l o s  s t i l l  m a i n t a i n  t r a d i t i o n a l  j u s t i c e  s y s t e m s  premised 
upon u n w r i t t e n  cus toms.  

See n o t e  37, s u p r a .  
- 50/ 
- -- 
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Thus ,  IRA c o n s t i t u t i o n s ,  as  w e l l  as  non-IRA documents approved 

by  t h e  S e c r e t a r y , -  f r e q u e n t l y  r e s t r i c t e d  ' t h e  c r i m i n a l  j u r i s -  

d i c t i o n  of t r i b a l  c o u r t s  t o  o f f e n s e s  by t r i b a l  members o r  

o t h e r  f e d e r a l l y - r e c o g n i z e d  I n d i a n s  - h s i m i l a r  l i m i t a t i o n  was 

se t  f o r t h  i n  t h e  1935  r e g u l a t i o n s  g o v e r n i n g  c o u r t s  of I n d i a n  

o f f e n s e s  , 

Under t f i b a l  c o n s t i t u t i o n s ,  t h e  o n l y  remedy a g a i n s t  non-Indian  

l a w b r e a k e r s  w a s  t h e  a u t h o r i t y  o f  t h e  c o u n c i l  t o  e n a c t  o r d i n a n c e s  

e x c l u d i n g  them from t h e  r e s e r v a t i o n .  However, e x e r c i s e  of 

t h i s  power u s u a l l y  w a s  s u b j e c t e d  t o  review by I n t e r i o r  Dcpart- 

ment o f f i c i a l s .  

51/ 

and  i n  t r i b a l  codes approved  by t h e  S e c r e t a r y .  
- 52/ 

The 1 9 3 4  S o l i c i t o r ' s  o p i n i o n  Hid r e c o g n i z e  t h e  t r i b a l  

powers t o  l i c e n s e  and  t o  t a x  non-Indian  commercial a c t i v i t i e s  

o n - r e s e r v a t i o n .  However, Secre ta r ia l  r ev iew a u t h o r i t y  over 

t h e  e x e r c i s e  of s u c h  powers  by  t r i b a l  c o u n c i l s  w a s  i n s e r t e d  

i n  b o t h  I R A  and  non-IRA c o n s t i t u t i o n s .  These documents also 

l i m i t e d  t h e  c i v i l  j u r i s d i c t i o n  of some t r i b a l  c o u r t s  t o  Indians,-  

and  t r i b a l  codes b a s e d  t h e r e o n  barred j u d i c i a l  a u t h o r i t y  o v e r  

c i v i l  d i s p u t e s  i n v o l v i n g  non-Indian  d e f e n d a n t s  u n l e s s  t h e  

l a t t e r  c o n s e n t e d  t o  j u r i s d i c t i o n .  

53/ 

51/ / - 
S e c t i o n  1 6  of t h e '  I R A  a u t h o r i z e d  t h e  S e c r e t a r y  t o  approve  

o n l y  c o n s t i t u t i o n s  a d o p t e d  u n d e r  t h a t  p r o v i s i o n .  
however, r e l i e d  upon 25 U . S . C .  § 2  (1970)  a s  a u t h o r i t y  t o  e x e r c i s e  
a n  approval power over non-IRA c o n s t i t u t i o n s .  

The Secretary,  

__ 52 /  
- See 25 CFR § 1 1 . 2 ( c )  ( 1 9 7 6 ) .  

- 5 3/ 
See 25 CFR § 1 1 . 2 2  ( 1 9 7 6 ) .  - 
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The 1 9 3 5  Depar tmenta l  r e g u l a t i o n s  a l s o  imposed 

l i m i t a t i o n s  upon t h e  t y p e  of  crimes t h a t  cou ld  be t r i e d  

b e f o r e  c o u r t s  of I n d i a n  o f f e n s e s  as  w e l l  a s  t h e  s e n t e n c i n g  

a u t h o r i t y  of t h o s e  c o u r t s .  I n  a c c o r d  w i t h  a n a l y s i s  con- 

t a i n e d  i n  the 1 9 3 4  S o l i c i t o r ' s  o p i n i o n ,  it was h e l d  t h a t  

Congress  had removed t r i b a l  power t o  pun i sh  I n d i a n s  f o r  

Thus,  
54/ 

o f f e n s e s  i n c l u d e d  i n  t h e  Major C r i m e s  A c t . -  

t h e  CFR r e g u l a t i o n s  set f o r t h  a code o f  t r i b a l  o f f e n s e s  

In 
- 55/ 

t h a t  e x c l u d e d  t h e  f e l o n i e s  cove red  by t h a t  A c t .  

a d d i t i o n ,  t h o s e  r e g u l a t i o n s  s e t  f o r t h  maximum t e r m s  o f  

imprisonment  t h a t  c o u l d  be imposed upon c o n v i c t i o n  for 

e a c h  o f f e n s e ,  r a n g i n g  f r o m  t e n  days  t o  s i x  months. These 

o f f e n s e  and  s e n t e n c i n g  l i m i t a t i o n s  were i n s e r t e d  i n  

t r i b a l l y - a d o p t e d  codes  which became e f f e c t i v e  only upon 

a p p r o v a l  by  t h e  I n t e r i o r  Department .  
- 5 6 /  

The f o r e g o i n g  r e s t r i c t i o n s  upon t h e  c r i m i n a l  and c i v i l  

j u r i s d i c t i o n  of t r i b a l  c o u r t s  g e n e r a l l y  r e f l e c t e d  t h e  p r a c t i c e  

i n  c o u r t s  o f  I n d i a n  o f f e n s e s  p r i o r  t o  1934. As a m a t t e r  of 

- 54/ 
By 1935 ,  t h e  Major C r i m e s  A c t  h a s  been t w i c e  amended 

t o  e x t e n d  t o  t e n  o f f e n s e s  committed by I n d i a n s  w i t h i n  any 
I n d i a n  r e s e r v a t i o n :  murder ,  mans laugh te r ,  r a p e ,  a s s a u l t  
w i t h  i n t e n t  t o  k i l l ,  a r s o n ,  b u r g l a r y ,  l a r c e n y ,  r o b b e r y ,  
i n c e s t ,  and a s s a u l t  w i t h  a dangerous  weapon.- See F e d e r a l  
I n d i a n  Handbook, supra' n o t e  6 at: 147: 

L ..- 
55 /  -- 

S e e  2 5  C F R  SS11.38 e t  seq. ( 1 9 7 6 ) .  - 
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- 5 7/ 
l a w ,  however ,  s u c h  r e s t r a i n t s  were s u s p e c t .  

Al though tr ibes a c q u i e s c e d  i n  t h e s e  l i m i t a t i o n s  i n  a d o p t i n g  

c o n s t i t u t i o n s  and codes a f t e r  p a s s a g e  of I R A ,  t h i s  w a s  

d u e  p r i m a r i l y  t o  t h e  i n f l u e n c e  e x e r c i s e d  by t h e  I n t e r i o r  

Depar tment  i n  d r a f t i n g  a n d  a p p r o v i n g  s u c h  documents.  I n  

a d d i t i o n ,  t h e  d i m i n i s h e d  s t a t u s  o f  t r i b a l  c o u n c i l s  a n d  

t h e - p r e s s  of more c r i t i c a l  p r i o r i t i e s ,  such  as  l a n d  

a c q u i s i t i o n  and  economic development  n e e d s ,  n e c e s s a r i l y  

reduced t r i b a l  capaci t ies  t o  f o c u s  on  j u r i s d i c t i o n a l  i s s u e s -  

I t  would t a k e  n e a r l y  f o u r  decades, and  s u r v i v a l  of a 

c o n g r e s s i o n a l  e f f o r t  t o  te rmina te  t h e i r  un ique  l e g a l  s t a t u s .  

before I n d i a n  tr ibes c o u l d  b e g i n  t o  erase j u r i s d i c t i o n a l  

l i m i t a t i o n s  imposed d u r i n g  t h e  ea r ly  y e a r s  o f  IRA.  
- 5 8/ 

A s  d i s c u s s e d  i n  P a r t  11, S e c t i 0 n . C  i n f r a ,  federa l  
c o u r t s  r e c e n t l y  have a f f i r m e d  t r i b a l  c o u r t  c r i m i n a l  j u r i s -  
d i c t i o n  over non- Ind ians ,  and  t h e  a u t h o r i t y  of t r ibes  t o  
p u n i s h  I n d i a n s  commit t ing  Major C r i m e s  A c t  o f f e n s e s  r ema ins  
a n  open  q u e s t i o n .  The s i x  m o n t h s '  maximum s e n t e n c i n g  l i m i -  
t a t i o n  imposed i n  1935 upon I n d i a n  c o u r t s  w a s  n o t  b a s e d  upon 
any s t a t u t o r y  a u t h o r i z a t i o n .  Indeed ,  i n  1926 Congres s  had 
rejected proposed l e g i s l a t i o n  t h a t  would have  mandated such  
a l i m i t a t i o n ,  - see n o t e  2 5  -I s u p r a ,  and  it was n o t  u n t i l  p a s s a g e  
of t h e  1 9 6 8  I n d i a n  C i v i l  R i g h t s  A c t ,  d i s c u s s e d  i n f r a ,  t h a t  
t h i s  r e s t r a i n t  w a s  g i v e n  a s t a t u t o r y  bas i s .  

_. 5 7/ 

- 58/ 
The v a s t  m a j o r i t y  of t r ibes  are  now e x e r c i s i n g ,  o r  

desire t o  e x e r c i s e ,  j u r i s 2 i c t i o n  o v e r  n o n - I n d i a n s ,  and  
some t r ibes  are  a s s e r t i n g  a u t h o r i t y  over conduc t  included 
w i t h i n  the Major C r i m e s  A c t .  See P a r t  11, S e c t i o n  C infra. 
Expans ion  of j u r i s d i c t i o n  by t r i b e s  h a s  created c r i t i c a l  
n e e d s  for l a g a l  ass is tance i n  a v a r i e t y  of areas ,  i n c l u d i n g  
r e v i s i o n  of o u t d a t e d  c o n s t i t u t i o n s  and codes a d o p t e d  d u r i n g  
t h e  1W-i per iod.  -- See P a r t  111, S e c t i o n  C i n f r a .  
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4. 1953  t o  p r e s e n t :  From Termina t ion  t o  S e l f - D e t e r m i n a t i o n  

Despi te  t h e  r e a f f i r m a t i o n  o f  t r i b a l  s o v e r e i g n t y  s i g n a l l e d  

- -- ---- - 

by t h e  1934 I n d i a n  R e o r g a n i z a t i o n  A c t ,  soon t h e r e a f t e r  t h e  

pendulum begm t o  swing back toward  i n t e g r a t i o n  and assimi- 

l a t i o n  of I n d i a n s  i n t o  t h e  Amer icanmains t ream.  C o n g r e s s i o n a l  

a t tempts  t o  t e r m i n a t e  I n d i a n  t r ibes  o c c u r r e d  w i t h  i n c r e a s i n g  

f r e q u e n c y .  I n  a d d i t i o n ,  t h e  t h e o r y  t h a t  t r ibes  s h o u l d  be 

placed u n d e r  s t a t e  j u r i s d i c t i o n  t o  a i d  i n  t h e i r  a s s i m i l a t i o n  

began  t o  receive i n c r e a s i n g  i n s t i t u t i o n a l  s u p p o r t .  

I n  1953,  ,Congress  passed P u b l i c  Law 280S/which  a t t e m p t e d  

a comprehens ive  r e s o l u t i o n  of t h e  q u e s t i o n  of s t a t e  j u r i s -  

d i c t i o n  over I n d i a n s .  T h a t  A c t  mandated t h e  t r a n s f e r  of c i v i l  

and  c r i m i n a l  j u r i s d i c t i o n  over r e s e r v a t i o n  I n d i a n s  t o  t h e  s t a t e  

i n  f i v e  states.  O t h e r  s ta tes  w e r e  g i v e n  t h e  o p t i o n  of assum- 

i n g  s u c h  j u r i s d i c t i o n .  Although P u b l i c  Law 280 d i d  n o t  r e p r e -  

s e n t  a w h o l e s a l e  abandonment of t h e  t r i b e s  t o  t h e  states,- 60/ 

i t  w a s  c l e a r l y  an  i n s t r u m e n t  of f e d e r a l  p o l i c y  of t e r m i n a t i o n  

and  a s s i m i l a t i o n .  

N o t  a l l  t r ibes  w e r e  a f f e c t e d  by p a s s a g e  of P u b l i c  Law 

280, b u t  even  t h o s e  which o s t e n s i b l y  remained untouched  were 

t h r e a t e n e d  by wha t  t h e  l e g i s l a t i o n  po r t ended .  Thus, i t  is  

n o t  s u r p r i s i n g  t h a t  m o s t  t r ibes,  s e n s i n g  t h e  p o t e n t i a l  f o r  

imminent  e x t i n c t i o n ,  expended t h e i r  energ ies  i n  a t t e m p t i n g  

- 5 9 /  A c t  of August  1 5 ,  1953,  ch.  505, 67 S t a t .  588-590 (now 
c o d i f i e d  as  1 8  u . S . C .  S1360 and  o t h e r  s c a t t e r e d  s e c t i o n s  i n  
1 8  and  28 u .S .c .1 .  

- GO/ F o r  a thorough d i s c u s s i o n  of t h i s  A c t ,  see Co ldbe rg ,  " P u b l i c  
Law 280: l'he L i m i t s  of S t a t e  J u r i s d i c t i o n  over R e s e r v a t i o n  
I n d i a n s , "  2 2  1 i . C . L . A .  I,. Rev. 535 ( 1 9 7 5 ) .  
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t o  d e f e a t  f e d e r a l  p o l i c y  r a t h e r  t h a n  i n  p l a n n i n g  f o r  t h e  

e v e n t u a l  development  of t h e i r  governments  o r  c o u r t  sys t ems .  

Recogniz ing  t h e  degree t o  which P u b l i c  Law 280 w a s  

incornpa t i b l c  wi til I r id i an  self-de tersiina t Lori, tribes and 

I n d i a n  o r g a n i z a t i o n s  objected v o c i f e r o u s l y  t o  i t s  a L J p l i c a t i o n .  

C r i t i c i s m  w a s  a l s o  l e v i e d  by t h e  s ta tes ,  which w e r e  e x p e c t e d  

t o  assume v a r y i n g  degrees of j u r i s d i c t i o n  o v e r  r e s e r v a t i o n  

I n d i a n s  w i t h o u t  f e d e r a l  f i n a n c i a l  h e l p .  As a r e s u l t  of 

t h e s e  o b j e c t i o n s ,  t h e  A c t  w a s  l a t e r  amended i n  1 9 6 8  t o  add 

a t r i b a l  c o n s e n t  r e q u i r e m e n t  and t o  a u t h o r i z e  s ta tes  t o  retro- 

cede j u r i s d i c t i o n  t o  t h e  federal government.  
- 61/ 

J u s t  a s  t r ibes  had  m o r e  p r e s s i n g  m n c e r n s  t h a n  t r i b a l  

c o u r t  deve lopment ,  so d id  f e d e r a l  o f f i c i a l s  who no doub t  

t h o u g h t  j - t  i n c o n s i s t e n t  t o  f o s t e r  t h e  development  of t r i b a l  

c o u r t s  a s  i n d e p e n d e n t  i n s t i t u t i o n s  when e v e n t u a l  t r i b a l  

t e r m i n a t i o n  w a s ,  i f  n o t  a c e r t a i n t y ,  a t  l ea s t  t h e  e x p r e s s  

p o l i c y  of t h e  f e d e r a l  government .  Thus,  t h e  1 9 5 0 ' s  were a 

t i m e  of l i t t l e  or  n o  code  r e fo rm,  f a i l u r e  t o  t r a i n  t r i b a l  

c o u r t  p e r s o n n e l ,  and s u b s t a n t i a l  l a c k  of conce rn  f o r  develop-  

ment of c o u r t  s y s t e m s  a n d  f a c i l i t i e s .  Only r e c e n t l y  has 

t r a i n i n g  become a v a i l a b l e ,  and have  s i g n i f i c a n t  federal  

funds  b e e n  allocate'd f o r  c o u r t  improvement and code reform. 
- 6 2/ 

-. 61 /  
25 U.S.C. S51321-26 ( 1 9 7 0 ) .  T h e s e  amendments were n o t  

t o t a l l y  s a t i s f a c t o r y  t o  I n d i a n s  because t h e y  d i d  n o t  p e r n i t  
t r i b a l  i r i i t i a t i . o n  of r e t r o c e s s i o n  i n  s t a t e s  w h i c h  hac? assumed 
j u r i s d i c t i o n  p r i o r  t o  1968. 

- 6 2 /  
The Hopi T r i b e ,  f o r  example, h a s  r e c e n t l y  rcceivecl  f u n d s  

from LEAA expressly f o r  the purnose  of h i r i n g  l e g a l  ass i s tance  
f o r  code xcvis i .on .  SeL7 Appe!idi>: A .  
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C o n g r e s s i o n a l  i n t e r e s t  i n  t r i b a l  c o u r t s  was r e v i v e d  

i n  1 9 6 1  when S e n a t o r  Sam E r v i n  convened a S e n a t e  subcommittee 

t o  c o n s i d e r  t h e  c o n s t i t u t i o n a l  r i g h t s  o f  t h e  Amer ican  I n d i a n .  

I n  h i s  opening remarks t o  the subcommittee, S e n a t o r  E rv in  

e x p r e s s e d  t h e  conce rn  t h a t  I n d i a n  c i t i z e n s  w e r e  b e i n g  t r e a t e d  

a r b i t r a r i l y  by t h e i r  c o u r t s  and t r i b a l  gove rn ing  b o d i e s .  The 

p r o d u c t  of h i s  subcommi t t ee ' s  d e l i b e r a t i o n  w a s  t h e  pas sage ,  

which, s e v e n  y e a r s  l a t e r ,  o f  t h e  I n d i a n  C i v i l  R i g h t s  A c t -  
63/  

w i t h  few e x c e p t i o n s ,  s u b j e c t e d  I n d i a n  t r i bes  t o  t h e  same 

l i m i t a t i o n s  as t h o s e  which are  imposed on t h e  f e d e r a l  govern- 

ment by t h e  Un i t ed  S t a t e s  C o n s t i t u t i o n .  

A l s o  i n  1968,  t h e n - P r e s i d e n t  Lyndon Baines  Johnson proposed ,  

. . . [a] p o l i c y  of maximum c h o i c e  f o r  t h e  
American I n d i a n ;  a p o l i c y  e x p r e s s e d  i n  pro- 
grams o f  s e l f - h e l p ,  s e l f -deve lopmen t  and s e l f -  
d e t e r m i n a t i o n .  - 64/ 

The 1968 I n d i a n  C i v i l  R i g h t s  A c t  which t h e  P r e s i d e n t  s i g n e d  

l a t e r  t h a t  y e a r  might  have a l lowed  f o r  t h e  s e l f - d e t e r m i n a t i o n  

of which he  spoke ,  had i t ,  l i k e  t h e  I . R . A . ,  a l lowed  I n d i a n  

communit ies  t o  v o t e  t o  have  t h e  Act a p p l y  when t h e y  f e l t  r e a d y  

t o  a c c e p t  i t s  s t a n d a r d s .  Because  it w a s  imposed on t h e  t r ibes  

w i t h o u t  t h e i r  c o n s e n t ,  however, it r e p r e s e n t e d  a n  i n t r u s i o n  

into t h e  i n t e r n a l  t r i b a l  s e t t l e m e n t  of d i s p u t e s .  F u r t h e r ,  

a l t h o u g h  t h e  l e g i s l a t i v e  h i s t o r y  i s  vol.uminous and s u b j e c t  t o  
I .  

v a r y i n g  i n t e r p r e t a t i o n s ,  t h e  l a n g u a g e  of t h e  A c t  c l o s e l y  t r a c e s  

t h a t  found in t h e  B i l l  of R i g h t s  and t h e  F o u r t e e n t h  Amendment, 

- 6 3/ 

- 6 4 /  

25 U.S.C. SS1301 et seq. ( 1 9 7 0 ) .  

P r e s i d e n t ' s  Address t o  Congress, March 6 ,  1968, 114 
CONG. REC. 5334, 5395 ( 1 9 6 8 ) .  
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producing a fear on the part of Indian groups that the 

legislation will eventually be interpreted to impose non- 

Indian legal standards and governmental policy upon tribal 

governments. As d i s c u s s e d  later in this r e p o r t ,  appli- 
.- 65/ 

cati.on of the 1968 Indian Civil Rights Act has placed sub- 

stantial burdens on tribal courts and has significantly 

increased the magnitude of tribal court needs. Thus, 

although interest in tribal courts was revived in the 1960's, 

the outcome of this concern was primarily the application 

of stringent standards rather than development of a compre- 

hensive program for tribal court improvement. 

The theme of Indian self-determination was further ex- 

pounded by President Nixon. Consistent with that policy Congress 

enacted the Indian Financing Act- in 1974. The next year 
6 6/ 

67/ the Indian Self-Determination and Education Assistance Act,- 

designed to involve tribes j-n the administration of federal 

services, became law. Indian self-determination and the 

strengthening of tribal self-government remains the current 

federal Indian policy. 

6 5 /  
This apprehension is not without basis in fact. See, c.g., 

Martinez v. Santa Clara Pueblo, No. 75-1615 (10th Cir., August 

-- 6 8/ 

-- 

1 6 ,  1976). . .  
- .  

6 6 /  -- 
25 U.S.C. 5 1415 et-- - 

_-- G7/ 
Public T a w  93-638 (January 4 ,  19751, 25 U . S . C .  5 4 5 0  ct seci. -- 

.- 6 8 /  
See B r y a n  v .  Itasca Co., No. 75-5027, s l i p  op. a t  n. 14 

( (J .S.  Sup. Ct., June 14, 1 9 - 1 5 ) ;  Santa Rosa Rand of Indians 
v. Kings County, 5 3 2  F.2d 655, 6 6 3  . ( 9 t h  C i r .  1.975), cert. 
denied, 4 5  TAW 3459, 3 4 6 3  (.Jan. 11, 1377) (No. 75-1674)- 
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D e s p i t e  t h e s e  f e d e r a l  g o a l s ,  I n d i a n  t r ibes  r e m a i n  

s u b j e c t  t o  i n c o n s i s t e n t  f e d e r a l  r e q u i r e m e n t s .  On t h e  o n e  

hand ,  t h e y  are encouraged t o  a c c e p t  i n  good f a i t h  a c o u r s e  

o f  government a c t i o n  w i t h  I n d i a n  s e l f - d e t e r m i n a t i o n  a s  i t s  

f o u n d a t i o n .  On t h e  other hand,  the 3.968 I n d i a n  C i v i l  R i g h t s  

A c t  i m p l i e s  t o  many I n d i a n s  t h a t  s e l f - d e t e r m i n a t i o n  i s  

a c c e p t a b l e  o n l y  t o  t h e  e x t e n t  t h a t  tribes deve lop  s o p h i s t i -  

c a t e d ,  a n g l i c i z e d  t r i b a l  c o u r t  sys t ems .  I n  a d d i t i o n ,  t h e  

view t h a t  t r i b a l  j u r i s d i c t i o n  i s  l i m i t e d  h a s  n o t  d i s a p p e a r e d  

f r o m  f e d e r a l  p o l i c y .  
- 69/ 

S e v e r a l  a t t e m p t s  have  been made t o  s u p p o r t  t r i b a l  c o u r t s  

i n  improvement e f f o r t s .  For  example, i r i  1969, f o l l o w i n g  

p a s s a g e  of t h e  I n d i a n  C i v i l  R i g h t s  A c t ,  b o t h  LEAA and t h e  B I A  

i n c r e a s e d  t h e i r  s u p p o r t  o f  t r i b a l  c o u r t s .  The I n d i a n  F i n a n c i n g  

A c t  of 1974 and t h e  1975  I n d i a n  S e l f - D e t e r m i n a t i o n  A c t  a l s o  

p e r m i t t e d  some fund ing  f o r  t r i b a l  . c o u r t s .  However, it is  t h e  

p e r c e p t i o n  o f  a l a r g e  m a j o r i t y  o f  t r i b a l  c o u r t  j u d g e s  t h a t  s u c h  

e f for t s ,  a l t h o u g h  wel l -meaning,  have been w o e f u l l y  i n a d e q u a t e .  

Many j u d g e s  are a t t e m p t i n g  t o  improve t h e i r  c o u r t  s y s t e m s  w i t h  

minimal a v a i l a b l e  r e s o u r c e s .  However, t o  e x p e c t  immediate 

deve lopment ,  i n  t h e  , face  o f  i n c r e a s i n g l y  e x a c t i n g  f e d e r a l  

s t a n d a r d s ,  w i t h o u t  mass ive  s u p p o r t  from t h e  f e d e r a l  government 

p u r s u a n t  t o  i t s ' t r ' u s t  o b l i g a t i o n s ' i s  t o  make a mockery o f  t h e  

hope f o r  t r u l y  v i a b l e  j u d i c i a l  bodies. 
.. .* 

- 69/ 
See, e . g . ,  P a r t  11, S e c t i o n  C ,  n o t e  1 2 ,  i n f r a .  f o r  OlYB p o l i c y .  

I n  a d d i t i o n ,  t h e  So l i c i to r ' s  O f f i c e  i n  t h e  Department of I n t e r i o r ,  
h a v i n g  w i t h d r a w n  a p r e v i o u s  o p i n i o n  denyinq  t r i b a l  j u r i s d i c t i o n  
o v e r  n o n - I n d i a n s ,  h a s  f a i l e d  for  three y e a r s  t o  i s s u e  a new 
o p i n i o n .  See Manual of I n d i a n  - Law D - 4 ,  D-5 ( A I L T I ? ,  1 9 7 6 )  -- - 
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B .  Legal  S t r u c t u r e  o f  T r i b a l  C o u r t s  

I n d i a n  j u d i c i a l  sys t ems  a re  commonly c l a s s i f i e d  t o d a y  

i n t o  t h r e e  categories b a s e d  upon t h e i r  mode of o r g a n i z a t i o n  

and  methods of operation. T h e s e  cateecjories ;.ire desi.gnatec1 

as  t r i b a l  c o u r t s ,  t r a d i t i o n a l  (or  custom) c o u r t s ,  and  c o u r t s  

o f  I n d i a n  o f f e n s e s  (a l so  labe l led  a s  CFR c o u r t s ) .  Al though 

t h e  d i s t i n g u i s h i n g  f e a t u r e s  of t r i b a l  and t r a d i t i o n a l  c o u r t s  

are  c lear ly  de l imi t ed ,  several q u e s t i o n s  n o t e d  below ar i se  i n  

any  attempt t o  d e f i n e  p r e c i s e l y  t h e  c h a r a c t e r i s t i c s  of cour t s  

of I n d i a n  o f f e n s e s .  T h i s  s e c t i o n  f i r s t  examines t h e  g e n e r i c  

d i s t i n c t i o n s  among t h e s e  t h r e e  t y p e s  of c o u r t  sys t ems .  There- 

a f t e r ,  it summarizes  t h e  s u r v e y  da ta  c o l l e c t e d  on  t h e  l e g a l  

s t r u c t u r e  of c o u r t s  i n c l u d e d  i n  o u r  sample.  

The l a r g e s t  number of t r i b a l  sys t ems  are t h o s e  known as  

" t r i b a l  c o u r t s " .  They are  e s t a b l i s h e d  p u r s u a n t  t o  t h e  i n h e r e n t  

power of t r i bes  t o  devise mechanisms f o r  t h e  a d m i n i s t r a t i o n  of 

j u s t i c e .  
I 1/ 

A u t h o r i t y  t o  implement t h i s  s o v e r e i g n  p r e r o g a t i v e  is 

u s u a l l y  s e t  f o r t h  i n  t r i b a l  c o n s t i t u t i o n s  a d a p t e d  e i t h e r  under  
2/ 

t h e  1934 I n d i a n  R e o r g a n i z a t i o n  A c t  ( I R A ) -  or  i n d e p e n d e n t l y  of 

t h a t  A c t .  However, t h e  power t o  create j u d i c i a l  s y s t e m s  does  
- 3/ 

n o t  r e q u i r e  t h e  e x i s t e n c e  of any  w r i t t e n  o r g a n i c  document,  and 

I .  

L 

1/ See I r o n  C r o w  v.  O g l a l a  S ioux  Tr ibe ,  231 F.2d 83  ( 9 t h  Cir. 
1956)  ; C O I I E N ,  HANDYOOK OF FEDERAL INDIAN LAW, 145-149 (Univ.  of 
N . M .  P r e s s  3.971). 

- 

- 2/  2 5  U.S .C .  §47€ ( 1 9 7 0 ) .  

-- 3 /  
are o r g a n i z e d  unde r  IRA c o n s t i t u t i o n s .  
c o n s t i t u t i o n a l  t r ibes  t.o erect such  c o u r t s  i s  c o n f i r m e d  i n  O p .  Sol . .  

.t4-3G783 ( 1 9 6 9 )  ( j .nvolv ing  t h e  Yanlrton Si.oux Tribe of S o u t h  Dako ta ) .  

The m a j o r i t y  of t r ibes  t h a t  have  " t r j . ba l  c o u r t s "  
T h e  a u t h o r i t y  of n o n - I R A  
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some t r ibes  t h a t  f u n c t i o n  w i t h o u t  c o n s t i t u t i o n s  have  o r g a n i z e d  

" t r i b a l  c o u r t s " .  However, a c e n t r a l  c h a r a c t e r i s t i c  common t o  

a l l  t r i b a l  c o u r t s  i s  t h e  u s e  of w r i t t e n  l e g a l  codes. 

Most t r i b a l  c o n s t i t u t i o n s  p r o v i d e  g e n e r a l l y  t h a t  t h e  

t r i b a l  c o u n c i l  o r  other gove rn ing  body s h a l l  be empowered t o  

e s t a b l i s h  a c o u r t  s y s t e m  and adopt j u d i c i a l  codes .  
- 4 /  

I n  a f e w  

i n s t a n c e s ,  t h e s e  o r g a n i c  documents s p e c i f y  t h e  p r o c e d u r e s  for  

c r e a t i o n  of c o u r t s ,  t h e  j u r i s d i c t i o n  t h e y  may e x e r c i s e ,  and 

t h e  methods  f o r  s e l e c t i o n  and removal of j u d g e s .  The o r g a n i -  
- 5/ 

z a t i o n  a n d  j u r i s d i c t i o n  of m o s t  t r i b a l  c o u r t s ,  however, a r e  

de t a i l ed  i n  t h e  j u d i c i a l  codes or  o r d i n a n c e s  adop ted  by t h e  

v a r i o u s  t r i b a l  g o v e r n i n g  bodies.  

Whether  e s t a b l i s h e d  by c o n s t i t u t i o n ,  code  or  o r d i n a n c e ,  

t r i b a l  c o u r t s  a re  s u b o r d i n a t e  i n  a u t h o r i t y  t o  t h e  t r i b a l  c o u n c i l s .  

Thus,  as a g e n e r a l  r u l e  t h e s e  c o u r t s  are n o t  empowered t o  r ev iew 

t h e  v a l i d i t y  of c o u n c i l  a c t i o n s  or enac tmen t s  a l t h o u g h  t h e y  may 

be c a l l e d  upon t o  r e n d e r  a d v i s o r y  o p i n i o n s .  

t h e s e  c o u r t s  may e i t h e r  be elected by t h e  t r i b a l  membership or 

a p p o i n t e d  by t h e  t r i b a l  c o u n c i l .  

- 6/ 
The j u d g e s  of 

When o p e r a t i v e  a p p e l l a t e  s y s t e m s  

- 4/  
a u t h o r i z i n g  c r e a t i o n  of j u d i c i a l  forums.  
i n f e r r e d  f r o m  c o n s t i t u t i o n a l  p r o v i s i o n s  t h a t  d e l e g a t e  t o  t h e  
t r i b a l  g o v e r n i n g  body t h e  power to s a f e g u a r d  t h e  " g e n e r a l  welfare" 
of t r i b a l  m e m b e r s  o r  .to r e g u l a t e  s p e c i f i c  a c t iv i t i e s  s u c h  a s  
h u n t i n g  a n d  f i s h i n g  w i t h i n  t h e  r e s e r v a t i o n .  See Op. Sol . ,  M-36821 
( I n v o l v i n g  t h e  Winnebago Tr ibe  of Mehraska) . 

A t r i b a l  c o n s t i t u t i o n  need n o t  c o n t a i n  e x p r e s s  l anguage  
Such a u t h o r i t y  may be 

.. .< 

- 

5 /  See, e.q., t h e  C o n s t i t u t i o n  f o r  t h e  Pueblo  of I s l e t a ,  
n r t i c l e X ,  §§1-5 (1970). 

See I d . ,  A r t i c l e  I X ,  5 5 ,  which declares t h a t  t h e  Is le ta  -- - 6/ 
Pueblo Trial C o u r t  " s h a l l  d e t e r m i n e  t h e  c o n s t i t u t i o n a l i t y  of 
e n a c t m e n t s  of the [ I s l e t a  P u e b l o ]  Counc i l  s u h r n i t t c c l  t o  t h e  c o u r t  
for review. I' 
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exist, power to review tribal court decisions rnay be vested 

either in the tribal council or in an appellate court composed 

of tribal judges. 

The second ca tegory  of tribal systems, known as 

"traditional courts", is composed of those Pueblo tribes in 

New Mexico that still maintain customary judicial procedures. 

Thes'e Pueblo courts, like tribal courts, derive their authority 

f r o m  the inherent tribal power to administer justice. However, 

this authority is not implemented by any written constitutions 

or  legal codes. Rather, it is exercised entirely in accordance 

with longstanding oral customs. 

Although characterized as "courts'f, the institutions 

developed by these traditional Pueblos bear little resemblance 

to the Anglo models adopted in part by the tribal courts and 

courts of Indian offenses. Judicial functions are entrusted 

primarily to the Governor, or chief executive officer of the 

Pueblo, and his s t a f f .  The Pueblo Council, composed of ex- 

Governors, usually acts in conjunction with tribal religious 

leaders to appoint a new Governor annually. The Council in 

some instances acts as the initial hearing forum, and it is 

. available but rarely utilized as an appellate body to review 

judicial rulings . .  mide by the Governor. 

The third group of tribal judici3l"systems is comprised 

of those courts which are established pursuant to provisions 

of the Code of Federal Regulations. The regulations set out 
- 7/ 

7/  2 5  CFR S11.1 ff. - 
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t h e  s t r u c t u r e  of  t h e s e  s o - c a l l e d  cour t s  of I n d i a n  o f f e n s e s  

at. some l e n g t h ;  however, q u e s t i o n n a i r e  r e s p o n s e s  i n d i c a t e  t h a t  

t h e  r e g u l a t i o n s  c o n t a i n  a m b i g u i t i e s  which have made it d i f f i c u l t  

for courts in t r a n s i t i o n  to knot.\r a t  what p o i n t  t h e y  cease to 

be d e f i n e d  a s  CFR c o u r t s .  
- 8/ 

As ment ioned  p r e v i o u s l y ,  S e c t i o n  l l . l ( d )  i n d i c a t e s  t h a t  

t h e  f e d e f a l  r e g u l a t i o n s  a p p l y  u n t i l ' a  t r i be  h a s  adop ted  a l a w  

and o r d e r  code  i n  acco rdance  w i t h  i t s  own c o n s t i t u t i o n .  C e r t a i n  

s e c t i o n s  of t h e  r e g u l a t i o n s  a p p l y  even a f t e r  t r i b a l  a d o p t i o n  

o f  a c o d e ,  f o r  as  long  a s  t h e  I n d i a n  judges  are p a i d  f r o m  

f e d e r a l  f u n d s ,  "or u n t i l  o t h e r w i s e  d i r e c t e d . "  Thus, it 

is n o t  clear whe the r  c o u r t s  which have adop ted  codes  b u t  are 

s t i l l  s e r v e d  by j u d g e s  p a i d  by t h e  B I A  a re  c o n s i d e r e d  CFR c o u r t s .  

Whether a c o u r t  i s  d e f i n e d  a s  a CFR c o u r t  o r  n o t ,  t h e  

r e g u l a t i o n s  seem t o  i n d i c a t e  t h a t  f o r  a s  l o n g  a s  a t r i b a l  

j u d g e ' s  s a l a r y  i s  b e i n g  p rov ided  by f e d e r a l  a g e n c i e s ,  t h e  

f e d e r a l  government  and t h e  t r i b a l  c o u n c i l  w i l l  det.errnine 

which p e r s o n s  s h a l l  s e r v e  as  j u d g e s .  S e c t i o n  11 .3  o f  t h e  

r e g u l a t i o n s  r e q u i r e s  t h a t  when judges  are funded w i t h  f e d e r a l  

a p p r o p r i a t i o n s ,  t h e  Commissioner  of I n d i a n  A f f a i r s  s h a l l  a p p o i n t  

t h e  j u d g e ,  s u b j e c t  t o  concur rence  by t w o - t h i r d s  of t h e  t r i b a l  

c o u n c i l .  I n t e r e s t i n g l y , ,  however, w h i l e  j u d g e s  a t  3 3  r e s e r v a t i o n s  

a re  b e i n g  p a i d  i n  who le  or i n  p a r t  by t h e  RIA'; o n l y  f i f t e e n  

a .  

c o u r t s  r e s o r t e d  f e d e r a l  involvement  i n  the se l ec t ion  of judges ,  

a n d  o n l y  1 9  descr . ibed  themse lves  a s  o p e r a t i n g  under  

See t e x t  a t  P a r t  11, S e c t i o n  A ,  n o t e  41 ,  s u p r a .  - --_ -- 8/ 
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the Code of Federal Regulations. Moreover, the courts 

which reported federal involvement and those which reported 

operation under CFR were substantially, although not totally, 

d i f f e r e n t .  T h u s ,  clar.iZi.ca tj.on of the rc?ciuirci?,e;lks w i . 1 1  be 

important in eliminating current confusion. 
- 9/ 

Many courts which do not operate pursuant to the Code 

of Federal Regulations nevertheless function under rules 

similar to those set out in the Code. For example, the 

appellate structures provided for the Code are seen in many 

non-CFR courts. Similarly, many non-CFR tribes have 
- lo/ 

provisions relating to judges' selection and removal which 

resemble those promulgated in the Code. For example, 
- 11/ 

council's role in selection of judges is not limited to 

courts of Indian offenses. Such similarities should not be 

surprising, however. Federal regulat'ions have not been 
12/ ~~ 

changed significantly since 1935, and as was explained above- 

those post-1934 federal provisions were often incorporated 

by tribal governments as they began to establish their own 

constitutions and codes, The legal structure of many tribal 

courts today is much the same as it was soon after passage 

of the I R A  in 1934. 

* .  
L' 

... 

- 9 / 
since 1935. 

-- See 25 CFR 811, which has not been modified significantly 

- 10/ 25 CFR 11.6 provides for appellate review by judges. 
Similar appellate systems are provided for at 511.6C (applicable 
to the Crow Trj.be) and 11.6CA (applicable to Coeur d'Alene Tribe). 

- 11/ 25 CFR 5511.3, 11.4. 

-- 12/ -- See, t e x t  at P a r t  11, n o t e  3 9 ,  supra. -.- 
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From 1934 to the present, tribal councils have remained 

central to tribal legal structures, and have continued to 

affect the administration of justice on many reservations. 

With the exception of the nine traditional P u e b l o s  where the 

.councils are appointed by the caciques, all tribes now elect 

council representatives. The effect of council participation 

in fhe selection of judges and in tribal court improvement i s  
13/ - 

detailed elsewhere; however it i s  important to note that 

judges are appointed in 64 tribal systems, and are elected by 

the tribal membership at large on only 19 reservations. Tribal 

councils are also involved in the appellate processes of a 

significant number of tribes. Twenty-seven of 67 tribes which 

described their appellate systems reported that the tribal 

council heard appeals from tribal court judgements. 
- 14/ 

Signifi- 

cantly, 15 tribes reported having no appellate system, and 

even where such systems do exist, often they are not utilized. 

Today, an overwhelming number of tribes--84 percent--have 

written constitutions. Of the 16 tribes which do not, nine 

are traditional Pueblos. All but 1.3 of the tribes for which 

information was available have law and order codes; nineteen 

use the Code of Federal Regulations, and 59 utilize written 

codes other than . .  CFR. It is important to note, however, that 
.. .c 

13/ See, Part II1,Sections A and D, i n f r a .  - - 
- 14/ In some instances, council participation in the 
appellate process may raise d u e  process considerations under 
the 1968 Indian Bill of Rights. See, Part 11, Section D, i n f r a .  

-- 
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t h e  f a c t  t h a t  o n l y  a v e r y  f e w  t r i bes  have  wevised t h e i r  

c o n s t i t u t i o n s  s i n c e  t h e y  were f i r s t  d r a f t e d  i s  n o t  a t t r i b u t a b l e  

t o  t r i b a l  s a t i s f a c t i o n  w i t h  t h e  s t a t u s  quo.  -- More t h a n  t w o - t h i r d s  

of t h e  c o u r t s  wilich provided j.nfornat:ion about their c o n s t i t u t i o n s  

i n d i c a t e d  t h a t  r e v i s i o n s  w e r e  now d e s i r e d  o r  w e r e  i n  p r o c e s s .  

Only n i n e  t r ibes  i n d i c a t e d  t h a t  t h e y  had  n o t  p e r c e i v e d  t h e  
- 15/  

n e e d  for code r e v i s i o n  or  d r a f t i n g  i n  r e c e n t  y e a r s .  

Despite t h e  f a c t  t h a t  l ega l  s t r u c t u r e s  h a v e  remained 

r e l a t i v e l y  s t a t i c  d u r i n g  t h e  pas t  f o r t y  y e a r s ,  t h e  r e s p o n s e s  

of t r i b a l  j u d g e s  i n d i c a t e d  a s t r o n g  desire for  change.  To 

t h e  e x t e n t  t h a t  t e c h n i c a l  a s s i s t a n c e  is made ava i l ab le  t o  

t r ibes  i n  t h e  n e a r  f u t u r e ,  s i g n i f i c a n t  code and  c o n s t i t u t i o n a l  

reform w i l l  o c c u r .  The r e l a t i o n s h i p s  between t r i b a l  c o u n c i l s  

and t r i b a l  c o u r t s ,  a l r e a d y  i n  t r a n s i t i o n ,  also seem l i k e l y  
~ I- 

t o  evolve a s  t r i b a l  c o u r t s  d e v e l o p  i n  impor t ance .  

.. ... 

- 15/ The need  f o r  l a w  r e v i s i o n  i s  d i s c u s s e d  i n  d e t a i l  at P a r t  111, 
Sectiar, C ,  i n f r a .  I t  j s  w o r k h  n o t i n g  t h a t  w h i l c  52 c o u r l s  
s t a t e d  they hac1 n o  s e p a r a t e  j u v e n i l e  co'crrt- s y s t c r n s ,  -7 number 
of t r ibes  s p e c i f i c a l l y  m e n t i o n e d  t h e  need f o r  j u v e n i l e  code 
d r a f t i n g  o r  r e v i s i o n .  

--- - - 
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RECENT CASE LAW ON TRIBAL JUSTICE 



RECENT 

The d i s c u s s i o n  

PART I 

CASE LAW OK TRIBAL JUSTICE 

below w i l l  p r e s e n t  a summary and a n a l y -  

s i s  of  t h e  more i m p o r t a n t  c a s e  law a f f e c t i n g  t h e  a d m i n i s t r a -  

t i o n  of t r i b a l  j u s t i c e  s y s t e m s .  F i r s t ,  t h e  t h r e e  most 

' s i g n i f i c a n t  Supreme Cour t  d e c i s i o n s  i n  t h i s  a r e a  - -  namely, 

U n i t e d  S t a t e s  v .  Wheeler ,  4 3 5  U.S. 3 1 3  (1975), S a n t a  C l a r a  

Pueblo  v .  M a r t i n e z ,  436 U.S. 49 (1978), and O l i p h a n t  v .  

Suquamish I n d i a n  T r i b e ,  4 3 5  U.S. 191  (1978) - -  w i l l  be  de -  

s c r i b e d  and a n a l y z e d .  Second,  s e v e r a l  o t h e r  r e c e n t  c o u r t  

d e c i s i o n s  hav ing  a n  impact  on t h e  a d m i n i s t r a t i o n  of t r i b a l  

j u s t i c e  sys t ems  w i l l  b e  summarized b r i e f l y .  

A.  The Wheeler ,  M a r t i n e z ,  and O l i p h a n t  Cases .  

The Supreme Court  h e l d  i n  t h e  Wheeler c a s e  t h a t  an In-  

d i a n  d e f e n d a n t  may be  t r i e d  i n  t r i b a l  and f e d e r a l  c o u r t  f o r  . .  

crimes a r i s i n g  from t h e  same i n c i d e n t  w i t h o u t  v i o l a t i n g  t h e  

Double J e o p a r d y  C lause  o f  t h e  Uni ted  S t a t e s  C o n s t i t u t i o n .  

I n  i t s  o p i n i o n  t h e  Cour t  s p e c i f i c a l l y  r e a f f i r m e d  t h e  p r i n c i -  

p l e  t h a t  t r i b a l  powers d e r i v e  from t h e  i n h e r e n t  s o v e r e i g n t y  

of I n d i a n  t r i b e s  r a t h e r  t h a n  from a d e l e g a t i o n  o f  a u t h o r i t y  

by Congress .  

i t s  h o l d i n g  on t h e  e s t a b l i s h e d  p r i n c i p l e  t h a t  a p r o s e c u t i o n  

by one s o v e r e i $ n ' d o e s  n o t e b a r  a subsequen t  - ..* p r o s e c u t i o n  by a 

s e p a r a t e  s o v e r e i g n  f o r  c r i m e s  a r i s i n g  from the same c r i m i n a l  

a c t .  

Thus ,  t h e  Cour t  was a b l e  t o  r e l y  i n  r e a c h i n g  

, 

I n  t h e  Mar t inez  c a s e ,  t h e  Court  h e l d  t h a t  t h e  I n d i a n  

C i v i l  R i g h t s  Act i s  n o t  a n  imp l i ed  waiver  o f  t r i b a l  s o v e r -  

e i g n  immunity,  n o r  d o e s  i t  c r e a t e  a p r i v a t c '  c a u s e  o f  a c t i o n  
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f o r  d e c l a r a t o r y  o r  i n j u n c t i v e  r e l i e f  a g a i n s t  t r i b a l  o f f i -  

c e r s .  With r e s p e c t  t o  t r i b a l  s o v e r e i g n t y ,  t h e  Cour t  s t a t e d  

t h a t ,  " [ i ]  n t h e  a b s e n c e  h e r e  o f  any u n e q u i v o c a l  e x p r e s s i o n  

o f  c o n t r a r y  l e g i s l a t i v e  i n t e n t ,  ve c o n c l u d e  t h a t  s u i t s  

a g a i n s t  t h e  t r i b e  u n d e r  t h e  I C R A  a r e  b a r r e d  by i t s  s o v e r -  

e i g n  immunity from s u i t . "  4 3 6  U.S. a t  59 ,  I n  a d d r e s s i n g  

t h e  q u e s t i o n  whe the r  t h e  A c t  c rea tes  a p r i v a t e  c a u s e  of 

a c t i o n  a g a i n s t  t r i b a l  o f f i c i a l s ,  t h e  C o u r t  n o t e d  t h a t  

a u t h o r i z a t i o n  o f  such a c t i o n s  would b e  a d i r e c t  i n t e r f e r -  

e n c e  w i t h  t r i b a l  s o v e r e i g n t y  as  well  as  a n  i n t e r f e r e n c e  
f 

w i t h  t h e  C o n g r e s s i o n a l  p o l i c y  o f  t r i b a l  s e l f - d e t e r m i n a t i o n .  

The C o u r t  was s y m p a t h e t i c  t o  t h e  f a c t  t h a t  ". . . a 

c e n t r a l  p u r p o s e  o f  ICRA and i n  p a r t i c u l a r  o f  T i t l e  I was t o  

' s e c u r e  f o r  t h e  American I n d i a n  t h e  b r o a d  c o n s t i t u t i o n a l  

r i g h t s  a f f o r d e d  t o  o t h e r  Amer icans , '  and t h e r e b y  t o  ' p r o -  

t e c t  i n d i v i d u a l  I n d i a n s  from a r b i t r a r y  and u n j u s t  a c t i o n s  

o f  t r i b a l  government ." '  436 U.S. a t  61 ,  c i t i n g  S .  Rep. No. 

8 4 1 ,  9 0 t h  Cong.,  1st S e s s .  5 - 6  (1969) .  The Cour t  d e t e r -  

mined ,  however ,  t h a t  t h e  l e g i s l a t i v e  h i s t o r y ,  as well as 

o t h e r  t i t l e s  o f  t h e  A c t ,  more s t r o n g l y  s u p p o r t e d  a c o n c l u -  

s i o n  t h a t  Congres s  i n t e n d e d  . -  t o  r e s o l v c  t h e  f o r e g o i n g  con-  

f l i c t  i n  f a v o r  o f  t h e  g o a l  o f  p r o t e c t i n g  t i- i 'bal  s e l f -  

gove rnmen t .  436 U.S. a t  6 4 .  - 

I n  t h e  O l i p h a n t  c a s e ,  t h e  Supreme Cour t  h e l d  that 

I n d i a n  t r i b e s  have  110 i n h e r e n t  a u t h o r i t y  t o  t r y  and p u n i s h  

m o n - I n d i a n s  f o r  v i o l a t i o n s  o f  t r i b a l  c r i m i n a l  l a w .  The 
.. . 
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Cour t  obse rved  t h a t  a r ev iew of  v a r i o u s  t r e a t i e s ,  s t a t u t e s ,  

and f e d e r a l  p o l i c y  demons t r a t ed  t h a t  t h e  Uni ted  S t a t e s  a l -  

ways hac2 presumed an  absence of  t r i b a l  c r i m i n a l  jurisdiction 

o v e r  n o n - I n d i a n s .  The Cour t  d e t e r n i n e d  f u r t h e r  t h a t ,  even 

assuming t h e  f o r e g o i n g  p resumpt ion  d i d  n o t  e x i s t ,  a s  a r e -  

s u l t  of t h e i r  dependent  s t a t u s ,  I n d i a n  t r i b e s  n e c e s s a r i l y  

a re  p r o h i b i t e d  from t r y i n g  and p u n i s h i n g  non- Ind ians  f o r  

v i o l a t i o n s  o f  t r i b a l  law. The Cour t  r easoned  a s  f o l l o w s :  

By s u b m i t t i n g  t o  t h e  o v e r r i d i n g  s o v e r -  

T r i b e s  t h e r e f o r e  n e c e s s a r i l y  g i v e  up 
t h e i r  power t o  t r y  n o n - I n d i a n  c i t i z e n s  
of  t h e  Un i t ed  S t a t e s ,  e x c e p t  i n  a man- 
n e r  a c c e p t a b l e  t o  Congress .  T h i s  
p r i n c i p l e  would have been obvious a 
c e n t u r y  ago when most I n d i a n  T r i b e s  
were c h a r a c t e r i z e d  by a "want of 
f i x e d  laws [and] o f  competent  t r i b u -  
n a l s  o f  j u s t i c e . "  HK Rep No. 4 7 4 ,  
23d Cong, 1s t  S e s s ,  18 (1834) .  I t  
s h o u l d  be no less obvious  t o d a y ,  even 
though p r e s e n t - d a y  I n d i a n  T r i b a l  
C o u r t s  enbody d r a m a t i c  advances  over  
t h e i r  h i s t o r i c a l  a n t e c e d e n t s .  [435 
U.S. a t  2 1 0 . )  

' e i g n t y  o f  t h e  Un i t ed  S t a t e s  I n d i a n  

B .  An A n a l y s i s  of  t h e  \ \ 'heeler ,  M a r t i n e z ,  and O l i p h a n t  

The impor t ance  o f  t h e  f o r e g o i n g  c a s e s  t o  t h e  admini-  

b e c i s i o n s .  

s t r a t i o n  o f  t r i b a l  j u s t i c e  i s  r e a d i l y  a p p a r e n t .  W i t h  

r e s p e c t  t o  c r i m i n a l  j u r i s d i c t i o n  o v e r  I n d i a n s ,  under t h e  

Wheeler c a s e ,  t r i b e s  c l e a r l y .  . -  r e t a i n  a u t h o r i t y  t o  t r y  and 

p u n i s h  v i o l a t i o n s  of  t r i b a l  law i n v o l v i n g  I n d i a n  d e f e n d a n t s .  

.. .) 

Moreover, t h e  N a r t i n e z  c a s e  l 'imits t h c  c i v i l  rcmed,ies a v a i l -  

a b l e  t o  I n d j a n s  f o r  v i o l a t i o n s  of t h c  r i g h t s  g r a n t c d  undcr 
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t h e  I n d i a n  C i v i l  R i g h t s  Act t o  t h o s e  a f f o r d e d  t o  them by 

t r i b a l  c o u r t s  - -  w i t h  t h e  e x c e p t i o n  o f  a p e t i t i o n  f o r  a 

w.i t  o f  h a b e a s  c o r p u s  i l l  f e d e r a l  c o u r t .  ' 

The C o u r t ,  i n  M a r t i n e z ,  however,  d i d  o f f e r  a n  e x p l i c i t  

warn ing  w i t h  r e s p e c t  t o  t h e  exerc ise  o f  t r i b a l  c i v i l  a u -  

t h o r i t y .  I n  d e c l a r i n g  t h a t  t h e  ICRA d i d  n o t  c r ea t e  a n  i m -  
- 

p l i e d  p r i v a t e  c a u s e  of  a c t i o n  a g a i n s t  t r i b a l  o f f i c i a l s  t h e  

C o u r t  s p e c i f i c a l l y  n o t e d  t h a t  " [ t ]  r i b a l  forums a re  a v a i l a b l e  

t o  v i n d i c a t e  r i g h t s  c rea ted  by t h e  ICRA,  and  S1302 h a s  t h e  

s u b s t a n t i a l  a n d  i n t e n d e d  e f f e c t  of  chang ing  t h e  law which 

t h e s e  forums a r e  o b l i g e d  t o  a p p l y . "  (Emphasis added . )  436 

U . S .  a t  65. 

The C o u r t  a l s o  n o t e d  t h a t  "Congress r e t a i n s  a u t h o r i t y  

e x p r e s s l y  t o  a u t h o r i z e  c i v i l  a c t i o n s  f o r  i n j u n c t i v e  o r  o t h e r  

r e l i e f  t o  r e d r e s s  v i o l a t i o n s  of S1302, i n  t h e  e v e n t  t h a t  t h e  

t r i b e s  themselves p r o v e  d e f i c i e n t  i n  a p p l y i n g  and  e n f o r c i n g  

i t s  s u b s t a n t i v e  p r o v i s i o n s . "  436 U.S. a t  7 2 .  Thus,  t h e  

C o u r t  o f f e r e d  a c l e a r  r o a d  map f o r  Congress  t o  f o l l o w  i f  

t r i b e s  r e f u s e  t o  m e e t . t h e  i n t e n t  o f  t h e  ICRA. 

The C o u r t ' s  opi,nion i n  t h e  O l i p h a n t  case a l s o  i s  c lear  

i n  h o l d i n g  t h a t  t r i b e s  d o  n o t  have  ' c r i m i n a l  a u t h o r i t y  ove r  

t h e  t r i a l  and  punishment  o f  n o n - I n d i a n s  u n l e s s  such  power i s  

s p e c i f i c a l l y  r e s e r v e d  t o  a t r i b e  by i t s  t r e a t y  o r  Congress  

n ..- 

c h o o s e s . t o  c o n f e r  s u c h  a u t h o r i t y  on t r i b e s  i n  t h e  f u t u r e .  

A q u e s t i o n  unans\;ered by the O l i p h a n t  c a s e  i s  whe-ther 

t r i b e s  p o s s e s s  -- c i v i l  j u r i s d i c t i o n  o v e r  n o n - I n d i a n s .  Il'hile 
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t h e  O l i p h a n t  o p i n i o n ,  of c o u r s e ,  i s . 1 i m i t e d . t o  t h e  q u e s t i o n  

of  t r i b a l  c r i m i n a l  j u r i s d i c t i o n ,  t h e  Cour t  does  comment t h a t  

t h e  Ind ian  C i v i l  R i g h t s  A c t  would a p p l y  t o  non- Ind ians  o n l y  

. . . i f  and  where t h e y  come under  a t r i b e l s  c r i m i n a l  o r  I 1  - - 
c i v i l  j u r i s d i c t i o n  by e i t h e r  t r e a t y  p r o v i s i o n  o r  Act of 

Congress ."  (Emphasis added . )  435 U.S. a t  195 ,  n.6.  Thus,  

t h e  C o u r t  r a i s e s  a t  l e a s t  t h e  i n f e r e n c e  t h a t  t h e  r e a s o n i n g  

i t  u s e d  i n  O l i p h a n t  might  be  a p p l i e d  w i t h  r e s p e c t  t o  c i v i l  

j u r i s d i c t i o n  as well. 
# 

Fur the rmore ,  t h e  O l i p h a n t  o p i n i o n  p romulga te s  a l e g a l  

t h e o r y  which r e a d i l y  c o u l d  be  a p p l i e d  t o  s t r i k e  down t h e  

t r i b e s '  r i g h t  t o  r e g u l a t e  non- Ind ian  c i v i l  a c t i v i t y  w i t h i n  

t h e  b o u n d a r i e s  of t h e i r  r e s e r v a t i o n s .  S p e c i f i c a l l y ,  t h e  

Cour t  need  o n l y  d e c l a r e ,  a s  i t  d i d  w i t h  r e s p e c t  t o  c r i m i n a l  

j u r i s d i c t i o n ,  t h a t ,  as a r e s u l t  o f  t h e i r  dependent  s t a t u s ,  

t r i b e s  n e c e s s a r i l y  l o s t  a u t h o r i t y  t o  r e g u l a t e  non- Ind ian  

c i v i l  a c t i v i t y .  

D e s p i t e  t h e  f o r e g o i n g  r a t h e r  t roublesome i n f e r e n c e s  

which may be  drawn from t h e  C o u r t ' s  o p i n i o n  i n  O l i p h a n t ,  I n -  

d i a n  t r i b e s  s h o u l d  assume, based  on p r e s e n t  a u t h o r i t y ,  t h a t  

t h e y  r e t a i n  c iv , i l  a u t h o r i t y  ove r  n o n - I n d i a n s .  

Wr igh t ,  135 Fed. 947 ( 8 t h  C i r .  1905*).-- Indeed ,  i n  a number 

See E u s t e r  v .  
e .  

of c i v i l  c o n t e x t s ,  c o u r t s  have upheld  t r i b a l  a u t h o r i t y  o v e r  

n o n - I n d i a n s .  

OTHER RECENT CASES 

T h e  f o l l o w i n g  a r c  b r j e f  summaries of s e v e r a l  o t h e r  rc -  
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c e n t  c a s e s  which a r e  i m p o r t a n t  t o  t h e  a d m i n i s t r a t i o n  o f  

t r i b a l  j u s t i c e .  

A .  C r i m i n a l  J u r i s d i c t i o n .  

1. Quechan T r i b e  v.  Rowe, 531 F.2d 4 0 8  ( 9 t h  C i r .  

1 9 7 6 ) .  S t a t e  o f f i c e r s  may n o t  i n t e r f e r e  w i t h  t r i b a l  law . 
e n f o r c e m e n t  o f f i c e r s  e n f o r c i n g  f e d e r a l  o r  t r i b a l  r e g u l a t i o n s  

on ,  t h e  r e s e r v a t i o n .  However; where a t r i b a l  c o n s t i t u t i o n  

s p e c i f i c a l l y  p r o v i d e s  f o r  c r i m i n a l  j u r i s d i c t i o n  o v e r  members 

o f  t h e  t r i b e  .and f a i l s  t o  address enforcement  a g a i n s t  non- 

members, t h e  t r i b e  i s  p r e c l u d e d  from e x e r c i s i n g  s u c h  j u r i s -  

d i c t i o n  o v e r  non-members on t h e  r e s e r v a t i o n .  

2 .  U n i t e d  S t a t e s  v .  S t a t e  of  Montana, 457 F .  

Supp. 599 ( D .  Mont. 1 9 7 8 ) .  The s t a t e  h a s  e x c l u s i v e  j u r i s -  

d i c t i o n  t o  p r o s e c u t e  f o r  v i o l a t i o n s  o f  ' s t a t e  game laws 

o c c u r r i n g  on f e e  l a n d s  w i t h i n  t h e  b o u n d a r i e s  of  t h e  Crow 

r e s e r v a t i o n .  The s t a t e  h a s  j u r i s d i c t i o n  c o n c u r r e n t  w i t h  

t h e . U n i t e d  S t a t e s  t o  p r o s e c u t e  f o r  v i o l a t i o n s  of  s t a t e  game 

laws o c c u r r i n g  on t r u s t  o r  r e s t r i c t e d  l a n d .  Absent  s p e c i f -  

i c  a u t h o r i z a t i o n  from Congres s ,  a t r i b e  h a s  a u t h o r i t y  o n l y  

t o  r e f u s e  p e r m i s s i o n  xo n o n - I n d i a n s  t o  u s e  t r u s t  o r  r e -  

s t r i c t e d  l a n d  f o r  h 'unt ing a n d - f i s h i n g  p u r y o s e s .  . .. 

3 .  S t a t e  o f  Montana ex  r e l .  Old Elk _- - v .  D i s t r i c t  

C o u r t ,  552 P . 2 d  1 3 9 4  (b:ont. l 9 7 6 ) ,  q p e a l  -- d i s m . ,  4 2 9  U . S .  

1030 ( 1 9 7 7 ) .  Where a n  Ir idian i s  s u s p e c t e d  o f  commit t ing  a 

crime o f f  t h e  r c s c r v a t i o n ,  a s t a t e  o f f i c i a l  may, i n  the  

. a b s c n c e  o f  c s t a b l j  shed  t r i b a l .  c x t r a d i  t i o n  p r o c e d u r e s ,  cntcr 
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t h e  r e s e r v a t i o n  and a r r e s t  t h e  I n d i a n  s u s p e c t  w i thou t  i n -  

t e r f e r i n g  w i t h  t h e  t r i b a l  r i g h t  of  s e l f - g o v e r n m e n t .  

4 .  Uni ted  S t a t e s  v .  Burns ,  No. 74-3022 ( 9 t h  Cir., 

Dec. 2 2 ,  1975) .  F e d e r a l  c o u r t s  have j u r i s d i c t i o n  over  v i o -  

l a t i o n s  o f  g e n e r a l  f e d e r a l  law by I n d i a n s  i n  I n d i a n  c o u n t r y  . 

u n l e s s  a t r e a t y  r i g h t  exempts t h e  I n d i a n  from t h e  law i n  

q u e s t i o n  o r  c o n f e r s  e x c l u s i v e  j u r i s d i c t i o n  on t h e  t r i b e .  

B .  C i v i l  J u r i s d i c t i o n .  

1. F i s h e r  v.  Dis t r ic t  Cour t  o f  t h e  S i x t e e n t h  

J u d i c i i 1  District  of  Montana, 4 2 4  U.S. 3 8 2  (1976) ( p e r  

curiam). 

b e r s  o f  t h e  Nor the rn  Cheyenne T r i b e  and r e s i d e n t s  of t h e  

r e s e r v a t i o n  a r e  s u b j e c t  t o  e x c l u s i v e  t r i b a l  j u r i s d i c t i o n .  

A s t a t e  c o u r t ' s  a s sumpt ion  of  j u r i s d i c t i o n  o v e r  t h e  m a t t e r  

i s  i n v a l i d ,  as i t  i n t e r f e r e s  w i t h  t r i b a l  s e l f  -government. 

2 .  Enr iquez  v .  S u p e r i o r  Cour t  o f  t h e  S t a t e  o f  , 

Adopt ion  p r o c e e d i n g s  i n  which a l l  p a r t i e s  a r e  m e m -  

A r i z o n a ,  No. C A - C I V  2330 ( A r i z .  C t .  App., J a n .  1 4 ,  3977).  

The s t a t e  c o u r t s  of  Ar izona  do n o t  have  j u r i s d i c t i o n  t o  

e n t e r t a i n  a t o r t  a c t i o n  b rough t  by n o n - t r i b a l  members 

a g a i n s t  r e s e r v a t i o n  I n d i a n s  f o r  damages r e s u l t i n g  from a 

motor  v e h i c l e  a c c i d e n t  which o c c u r r e d  on a s t a t e  highway 

w i t h i n  r e s e r v a t i o n  b o u n d a r i e s .  
. .  

J u r Q s . d i c t i o n  o v e r  t h i s  mat- 

t e r  i s  p r o p e r l y  w i t h  t h e  t r i b a l  c o u r t .  

3 .  S t o p s  v .  L i t t l e  Horn S t a t e  Bank, 555 P . 2 d  2 1 1  

(14ont. 1 9 7 6 ) ,  c e r t .  d e n i e d ,  431 U.S. 9 2 4  (1977) .  A s t a t e  

cour t .  which h a s  j u r i s d i c t i o n  t o  r e n d e r  a judgment r e q u i r i n g  
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members o f  a n  I n d i a n  t r i b e  t o  r e p a y  a l o a n  from a n  o f f -  

r e s e r v a t i o n  bank may e n f o r c e  t h a t  judgment th rough  writs of 

e x e c u t i o n  on wages  and p r o p e r t y  o f  t h e  t r i b a l  members l o -  

c a t e d  w i t h i n  t h e  r e s e r v a t i o n .  

C .  I n d i a n  C i v i l  R i g h t s  A c t .  - - 
1. Tom v.  S u t t o n ,  533 F.2d 1 1 0 1  ( 9 t h  C i r .  1 9 7 6 ) .  - 

A Lummi I n d i a n  who had been  c o n v l c t e d  o f  d r i v i n g  w i t h o u t  a 

l i c e n s e  on t h e  Lummi r e s e r v a t i o n  b rough t  s u i t  f o r  habeas  

c o r p u s  r e l i e f  a l l e g i n g  t h a t  he  had been d e n i e d  t h e  r i g h t  t o  

have  a p p o i n t e d  c o u n s e l .  The Nin th  C i r c u i t  d e n i e d  t h e  p e t i -  

t i o n ,  h o l d i n g  t h a t ,  a l t h o u g h  i n d i v i d u a l s  a r e  g u a r a n t e e d  t h e  

r i g h t  t o  a p p o i n t e d  c o u n s e l  i n  c r i m i n a l  a c t i o n s  b rough t  by 

t h e  U n i t e d  S t a t e s  and i n d i v i d u a l  s t a t e s ,  t r i b a l  merxbers i n  

t r i b a l  c o u r t s  d o  n o t  have a commensurate r i g l i t  unde r  e i t h e r  

t h e  f e d e r a l  C o n s t i t u t i o n ,  t h e  Due P r o c e s s  C lause  of t h e  I n -  

d i a n  B i l l  of R i g h t s ,  o r  t h e  Lummi C o n s t i t u t i o n .  

2 .  Wounded Knee v .  Andera,  416 F .  Supp. 1236 (D.  

S.D. 1 9 7 6 ) .  I n  t h i s  c a s e ,  a n  I n d i a n  o f  t h e  Crow Creek Sioux 

T r i b e  f i l e d  a p e t i t i o n  f o r  a w r i t  o f  habeas  c o r p u s  unde r  t h e  

I n d i a n  C i v i l  R i g h t s  Act  af , ter  t h e  t r i b e  had f a i l e d  t o  a c t  on 

h e r  r e q u e s t  f o r  p e r m i s s i o n  t o  appe.al  a c o n v i c t i o n  f o r  d i s -  

o r d e r l y  c o n d u c t .  The c o u r t  h e l d  t h a t  t h e  d e f e n d a n t  had 

s u f f i c i e n t l y  f u l f i l l e d  t h e  " e x t i a u ~ t i o n ~ ~  r e q u i r e m e n t  b e f o r e  

f i l i n g  t h e  a c t i o n  i n  f e d e r a l  c o u r t ,  and found t h a t  3n I n d i a n  

t r i b a l  c o u r t  i n  which t h e  j u d g e  was f o r c e d  t o  s e r v e  s i m u l -  

t a r i c o u s l y  a s  t r i b a l  p r o s e c u t o r  vas i n h e r e n t l y  u n f a i l -  and 

- ..- 

_ -  
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v i o l a t e d  the  Due P rocess  C lause  of t h e  I n d i a n  C i v i l  R igh t s  

A c t .  

3 .  B i g  Eagle  v .  Andera,  418 1:. Supp. 1 2 G  ( D .  S.D. 

1976) .  Two I n d i a n s  who had been c o n v i c t e d  i n  t r i b a l  c o u r t  

. o f  d i s o r d e r l y  conduc t  sough t  a writ o f  habeas c o r p u s .  A 

Sou th  Dakota Dis t r ic t  Cour t  g r a n t e d  r e l i e f ,  h o l d i n g  t h a t  t h e  

t r i b a l  d i s o r d e r l y  conduc t  o r d i n a n c e ,  which was u n c o n s t i t u -  

t i o n a l l y  vague and overly broad  on i t s  f a c e ,  had n o t  been 

c o n s t r u e d  by t h e  t r i b a l  c o u r t s  i n  a s u f f i c i e n t l y  narrow and 

c l a r i f y i n g  manner and ,  t h e r e f o r e ,  v i o l a t e d  t h e  I n d i a n  B i l l  

o f  R i g h t s .  

4 .  Schan tz  v .  N h i t e  L i g h t n i n g ,  468 F .  Supp. 1070 

( D .  N . D .  1973) ,  a f f ' d ,  502 F.2d 6 7  ( S t h  C i r .  1 9 7 4 ) .  F e d e r a l  

c o u r t s  l a c k  s u b j e c t  m a t t e r  j u r i s d i c t i o n  ove r  a t o r t  a c t i o n  

-~ 

a r i s i n g  on an  I n d i a n  r e s e r v a t i o n  i n v o l v i n g  non- Ind ian  p l a i n -  

t i f f s  and an I n d i a n  d e f e n d a n t ,  d e s p i t e  t h e  f a c t  t h a t  p l a i n -  

t i f f s  were l e f t  w i t h o u t  a forum. The t r i b e  had n o t  consented  

t o  s t a t e  c o u r t  j u r i s d i c t i o n  under  P u b l i c  Law 280, and t r i b a l  

c o u r t s  were open t o  non- Ind ian  p l a i n t i f f s  o n l y  i f  t h e y  had 

been  r e s i d e n t s  of  o r  do ing  b u s i n e s s  on t h e  r e s e r v a t i o n  f o r  

a t  l e a s t  one year'. Al though n o t  a d d r e s s i n g  t h e  q u e s t i o n ,  

t h e  c o u r t  i n t i m i t e c l  t h a t  t h e  t r i b a l  c o w r t ' s  1 . i m i t a t i o n s  on 
8 .  

j u r i s d i c t i o n  ove r  n o n - I n d i a n s  might c o n s t i t u t e  a v i o l a t i o n  

of due p r o c e s s  and e q u a l  p r o t e c t i o n  under  t h e  I n d i a n  C i v i l  

R i g h t s  A c t .  
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PART 111 

FEDERAL STATUTES AND LEGISLATIVE PROPOSALS 

AFFECTING TRIBAL JUSTICE 

FEDERAL LAWS RELEVANT TO JURISDICTION I N  I N D I A N  COUNTRY 

There  a r e  f o u r  major  g roups  of f e d e r a l  laws r e l e v a n t  

t o  j u r i s d i c t i o n  i n  I n d i a n  Country.  These a r e :  t h e  g e n e r a l  

l a w s - g o v e r n i n g  c r i m e s  i n  I n d i a n  Count ry ;  P .L .  83-280 

which p l a c e  many I n d i a n  t r i b e s  under  s t a t e  j u r i s d i c t i o n ;  

t h e  I n d i a n  C i v i l  R i g h t s  A c t  o f  1968 which imposed s t a t u t o r y  

r e s t r a i n t s  on a c t i o n s  o f  t r i b a l  governments;  and ,  t h e  I n d i a n  

Chi ld  Wel fa re  A c t  o f  1978 which c o n f i r m s  and expands e x i s t i n g  
. 

t r i b a l  j u r i s d i c t i o n  i n  c h i l d  w e l f a r e  m a t t e r s .  A s h o r t  d e s c r i p -  

t i o n  of  e a c h  o f  t h e s e  groups  f o l l o w s .  

A. Genera l  F e d e r a l  Laws Governing Crimes i n  Ind ian  

The g e n e r a l  s t a t u t e s  gove rn ing  j u r i s d i c t i o n  ove r  c r imes  

C o u l t r y  - 

commit ted i n  I n d i a n  Country appea r  i n  t i t l e  1 8  U.S.C., c h a p t e r  

53,  s e c t i o n s  1151 t h r o u g h  1165.  The f i r s t  t h r e e  s e c t i o n s  a r e  

t h e  most i m p o r t a n t .  S e c t i o n  1151 d e f i n e s  I n d i a n  Country a s  

i n c l u d i n g  a l l  l a n d s  w i t h i n  t h e  b o u n d a r i e s  o f  a r e s e r v a t i o n ,  

i n c l u d i n g  fee p a t e n t s  and r i g h t s  o f  way; a l l  dependent  I n d i a n  

communi t ies ;  and a l l  I n d i a n  a l l o t m e n t s  o u t s i d e  a r e s e r v a t i o n  

which c o n t i n u e  t o  -be h e l d  i n  t r u s t  s t a t u s .  F e d e r a l  j u r i s d i c t i o n  

e x t e n d s  o v e r  t h i s  t e r r i t o r y .  
- .-- 

S e c t i o n  1152 e x t e n d s  t o  I n d i a n  Count ry  t h e  g e n e r a l  crimi- 

n a l  laws o f  t h e  Uni ted  S t a t e s  which  a r e  a p p l i c a b l e  w i t h i n  

p l a c e s  s u b j e c t  t o  t h e  s o l e  and  e x c l u s i v e  j u r i s d i c t i o n  o f  
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t h e  U n i t e d  S t a t e s .  The b e s t  example o f  such  a p l a c e  i s  a 

m i l i t a r y  r e s e r v a t i o n .  The p r o v i s i o n s  o f  S e c t i o n  1152 do no t  

a p p l y  t o  o f f e n s e s  by one I n d i a n  a g a i n s t  t h e  pe r son  o r  p r o p e r t y  

of  a n o t h e r  I n d i a n  o r  t o  an  I n d i a n  who has  been pun i shed  by 

t h e  l o c a l  laws o f  a t r i b e .  I n  a d d i t i o n ,  the  Supreitie C o u r t  

has h e l d  t h a t  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  do n o t  a p p l y  

t o  o f f e n s e s  by n o n - I n d i a n s  a g a i n s t  n o n - I n d i a n s .  With t h e  

e x c e p t i o n  o f  t h o s e  crimes l i s t e d  i n  S e c t i o n  1153, j u r i s d i c t i o n  

o v e r  o f f e n s e s  by I n d i a n s  which do n o t  harm t h e  p e r s o n  o r  prop-  

e r t y  o f  a n o n - I n d i a n  are  s u b j e c t  t o  t h e  e x c l u s i v e  j u r i s d i c t i o n  

o f  t h e  t r i b e . .  

. 

S e c t i o n  1153 l i s t s  f o u r t e e n  major  crimes s u c h  a s  murder ,  

r a p e ,  and  a r s o n  which ,  when committed by a n  I n d i a n  w i t h i n  

I n d i a n  Coun t ry ,  a r e  s u b j e c t  t o  €ecleral  j u r i s d i c t i o n .  These 

p r o v i s i o n s  a p p l y  t o  I n d i a n s  whether  t h e  v i c t i m  i s  I n d i a n  o r  

n o n - I n d i a n .  I t  had n o t  y e t  been demons t r a t ed  whether  a t r i b e  

may exercise  j u r i s d i c t i o n  o v e r  t h e s e  o f f e n s e s  c o n c u r r e n t  w i t h  

t h a t  o f  t h e  Un i t ed  S t a t e s .  I t  i s  c l e a r  t h a t  a t r i b a l  p r o s e c u -  

t i o n  f o r  a lesser  o f f e n s e  w i l l  n o t  b a r  a l a t e r  f e d e r a l  p r o s e c u -  

t i o n  f o r  t h e  major  o f f e n s e .  

T h e r e  a r e  two a d d i t i o n a l  s e c t i o n s  i n  t i t l e  18  o f  t h e  

U n i t e d  S t a t e s  Code which have an  i m p o r t a n t  b e a r i n g  on f e d e r a l  

c r i m i n a l  law i n  I n d i a n  Count ry .  

i n  a f e d e r a l  e n c l a v e  o r  r e s e r v a t i o n  a r e  n o t  a s  complete  a s  

s t a t e  law.  For  t h i s  r e a s o n ,  s c c t i o n s  7 and 1 3  o f  t i t l e  1 8  

p r o v i d e  f o r  t h e  a d o p t i o n  o f  s t a t e  law a s  f e d e r a l  law i n  t h o s e  

F e d e r a l  - ”  laws a p p l i c a b l e  
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c a s e s  where no s p e c i f i c  f e d e r a l  law cove r s  t h e  o f f e n s e .  Thus,  

t he  s t a t c  law i s  " a s s i m i l a t e d "  and becomes f e d e r a l  law. These 

p r o v i s i o n s ,  c u m u l a t i v e l y  known a s  t h e  A s s i m i l a t i v e  Crimes 

A c t ,  app ly  i n  I n d i a n  Country th rough  S e c t i o n  11.52. They do 

n o t  a p p l y  t o  o f f e n s e s  by I n d i a n s  a g a i n s t  I n d i a n s  o r  o f f e n s e s  

by n o n - I n d i a n s  a g a i n s t  n o n - I n d i a n s .  

B .  P u b l i c  Law 83-280 

On August 1 5 ,  1953, Congress  e n a c t e d  P u b l i c  Law 83-280 

which  u n i l a t e r a l l y  p l a c e  t r i b e s  i n  s i x  s t a t e s  (Alaska ,  C a l i -  

f o r n i a ,  Minneso ta ,  Nebraska ,  Oregon and 1Qiscons in )  under  t h e  

j u r i s d i c t i o n  o f  t h e  s t a t e s  i n  which t h e i r  r e s e r v a t i o n s  were 
, 

s i t u a t e d  and a u t h o r i z e d  a l l  o t h e r  s t a t e s  t o  assume s u c h  

j u r i s d i c t i o n  w i t h  r e s p e c t  t o  c i v i l  and c r i m i n a l  m a t t e r s ,  Pro-  

v i s i o n s  of  t h i s  a c t  are  c o d i f i e d  i n  t i t l e  18 U.S.C. 1162 f o r  

c r i m i n a l  m a t t e r s  and t i t l e  28 U . S . C .  1360 f o r  c i v i l  m a t t c r s .  

I n  1968 t h i s  Act was amended t o  p r o v i d e  t h a t  no s t a t e  c o u l d  

assume e i t h e r  c i v i l  o r  c i m i n a l  j u r i s d i c t i o n  o v e r  an  I n d i a n  

t r i b e  u n l e s s  t h e  t r i b e  m a n i f e s t e d  i t s  consent t h r o u g h  a t r i b a l  

re ferendum.  T h i s  p r o v i s i o n  i s  c o d i f i e d  i n  t i t l e  2 5  U.S.C.  

1321-1326. 

For  many y e a r s  i t  was b e l i e v e d  t h a t  P . L .  83-280 p r e c l u d e d  

t h e  e x e r c i s e  of  any p o l i c y  a u t h o r i t y  o r  j u r i s d i c t i o n  by t h e  

t r i b e s .  Howevhr, l a s t  y e a r  a d i s t r i c t - c o u r t  i n  t h e  s t a t c  of  
, .  

Washington h e l d  t h a t  t r i b e s  enjoyed j u r i s d i c t i o n  c o n c u r r e n t  

w i t h  t h a t  o f  t h e  s t a t c .  I n  a d d i t i o n ,  i t  h a s  been h e l d  t h a t  

P.L.  83-280 i s  n o t  a g e n e r a l  a u t h o r i z a t i o n  t o  s t a t e s  t o  impose 
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a l l  o f  t h e i r  c i v i l  l a w s ; ' r a t h e r ,  i t s  purpose  was t o  p r o v i d e  

a forum i n  which t o  r e s o l v e  i s s u e s  a f f e c t i n g  I n d i a n s .  

C .  I n d i a n  C i v i l  R i g h t s  A c t  o f  1 9 6 8  

T h e  I : id ian  C . i v i l  R i g h t s  A c t  o f  1 9 6 8  (LCILj) is c o d i f i e d  

i n  . t i t l e  2 5  U.S.C. 1 3 0 1 - 1 3 4 1 .  I t  i s  d i v i d e d  i n t o  f o u r  t i t l e s .  

One of t h o s e  t i t l e s  d i s c u s s e d  above amended P.L. 8 3 - 2 8 0 .  

The o n l y  o t h e r  t i t l e  r e l e v a n t  t o  j u r i s d i c t i o n  i n  I n d i a n  Coun t ry  
- 

i s , t i t l e  1, found  a t  25 U . S . C .  1301-1303 .  S e c t i o n  1 3 0 2  con-  

t a i n s  t e n  p r o v i s i o n s  which p a r a l l e l  t h e  r e s t r i c t i o n s  imposed 

on  t h e  f e d e r a l  government i n  t h e  f i r s t  t e n  amendments t o  t h e  

U n i t e d  S t a t e s  C o n s t i t u t i o n .  These r e s t r i c t i o n s  on t h e  govern-  

ment s e r v e  t o  p r o t e c t  t h e  i n d i v i d u a l  r i g h t s  o f  p e r s o n s  a f f e c t e d  

by government a c t i o n .  Two o f  t h e  most  i m p o r t a n t  p r o v i s i o n s  o f  

t h e  I C R A  1-cqui re  t h a t  a t r i b e  a c c o r d  a l l  p e o p l e  a f f e c t e d  by 

t h e i r  a c t i o n s  due p r o c e s s  o f  law and c q u a l  p r o t c c t i o n  o f  the  

laws. S e c t i o n  1303  p r o v i d e s  t h a t  t h e  writ of  habeas  co rpus  

s h a l l  be a v a i l a b l e  t o  any p e r s o n  t o  t e s t  i n  f e d e r a l  c o u r t  t h e  

l c g a l i t y  of  h i s  d e t e n t i o n  by o r d e r  o f  a n  I n d i a n  t r i b e .  Habeas 

c o r p u s  i s  n o r m a l l y  t h o u g h t  o f  i n  t h e  c o n t e x t  o f  c r i m i n a l  cases,  

b u t  i t  c a n  a l s o  have  a p p l i c a t i o n  t o  c i v i l  m a t t e r s  s u c h  a s  

m e n t a l  h e a l t h  commitments and c h i l d  c u s t o d y  m a t t e r s .  

D e s p i t e  t h e  l i m i t  unde r  s e c t i o n  1.303 t o  ... f e d e r a l  j u d i c i a l  

r c v i e w s  1,). habeas  c o r p u s ,  f e d e r a l  c o u r t s  assumed 3 broad  r a n g e  

o f  j u r i s d i c t i o n  o v e r  c a s e s  i n  I n d i a n  Count ry  u n d e r  t h e  t h e o r y  

t h a t  t h e  r i g h t s  c s t a b l i s h e d  i n  S e c t i o n  1302  n e c c s s a r i l y  i m p l i e d  

f c d e r a l  j u r i s d i c t i o n  t o  c r i fo rcc  t h o s c  r i g h t s .  blany cases i n -  
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v o l v e d  e l e c t i o n  d i s p u t e s  and i n t e r n a l  o p e r a t i o n s  o f  t r i b a l  

governments .  I n  1 9 7 8 ,  t h e  Supreme C o u r t ,  however, o v e r -  

t u r n e d  t h e s e  f e d e r a l  c o u r t  d e c i s i o n s  and h e l d  t h a t  t h e  r i g h t s  

e s t a b l i s h e d  by s e c t i o n  1 3 0 2  were a m a t t e r  f o r  enforcement  by 

' t r i b a l  forums o n l y .  

D .  I n d i a n  C h i l d  Wel fa re  A c t  o f  1978 

I n  1 9 7 8 ,  Congress  e n a c t e d  t h e  I n d i a n  C h i l d  Welfare  Act .  

T h i s  A c t  i s  c o d i f i e d  a t  25 U . S . C .  1901 .  T i t l e  1 o f  t h i s  A c t  

h a s  numerous j u r i s d i c t i o n a l  f e a t u r e s  of  impor tance  t o  I n d i a n  

t r i b e s .  The j u r i s d i c t i o n a l  p r o v i s i o n s  app ly  o n l y  t o  c h i l d r e n  

who are members o f  o r  e n t i t l e d  t o  membership i n  a f e d e r a l l y  

r e c o g n i z e d  I n d i a n  t r i b e .  The e x c l u s i v e  j u r i s d i c t i o n  o f  t h e  

t r i b e  o v e r  such  c h i l d r e n  when t h e y  a r e  l o c a t e d  w i t h i n  t h e  

b o u n d a r i e s  o f  a r e s e r v a t i o n  i s  r e a f f i r m e d .  In  a d d i t i o n ,  

t i t l e  1 p r o v i d e s  t h a t  when a s t a t e  i n t i a t e s  a c t i o n  o f f  t h e  
. . .  

r e s e r v a t i o n  which c o u l d  l e a d  t o  temporary  removal o f  a 

c h i l d  from i t s  I n d i a n  p a r e n t  o r  c u s t o d i a n  o r ,  w o r s e ,  t e r m i -  

n a t i o n  o f  p a r e n t a l  r i g h t s ,  t h e  I n d i a n  t r i b e  of  which t h e  

c h i l d  i s  a member o r  i s  e l i g i b l e  f o r  membership (1) must 

be g i v e n  n o t i c e  o f  such  p r o c c e d i n g ;  ( 2 )  has  a r i g h t  t o  

i n t e r v e n e  i n  s u c h  s t a t e  c o u r t  p r o c e e d i n g s ;  and ,  (3 )  may 

r e q u e s t  t h a t  t l ie  . p roceed ing  be t r a n s f e r r e d  t o  t h e  c o u r t  o f  

t h e  I n d i a n  c h i l d ' s  t r i b e .  The A c t  r e q u i r e s  t h a t  f u l l  f a i t h  
- .  

and c r e d i t  be g i v c n  t o  t h e  p u b l i c  a c t s  o f  t h e  t r i b e ,  i n c l u d i n g  

i t s  laws and the a c t s  o f  i t s  c o u r t s .  I n  a d d i t i o n ,  t h e  Act 

p r o v i d c s  t h a t  t r i b e s  p r c s e r i t l y  under  s t a t e  j u r i s d i c t i o n  may 
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p e t i t i o n  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  f o r  r e t r o c e s s i o n  

o f  j u r i s d i c t i o n ,  t h u s  r e s t o r i n g  t o  t h e  t r i b e s  e x c l u s i v e  

j u r i s d i c t i o n  o v e r  c h i l d  c u s t o d y  m a t t e r s .  

‘ iherc h a s  n o t  been adequate t i n e  f o r  jucl ic i : tL c o n s t r u c -  

t i o n  o f  t h i s  A c t .  A l l  e v i d e n c e  i n d i c a t e s  t h a t  it i s  working 

w e l l .  Ilowever , c o n s t i t u t i o n a l  c h a l l e n g e s  have been f i l e d  

i n  c o u r i s  o f  t h e  s t a t e s  o f  Oklahoma and Sou th  Dakota and 

p o s s i b l y  e l s e w h e r e .  

BILLS I N  CONGRESS 

Dur ing  t h i s  s e s s i o n  o f  Congress  t h e r e  have been a 

number of  b i l l s  i n t r o d u c e d  which w i l l  have an impcict on 

t r i b a l  j u s t i c e  if t h e y  a r e  e n a c t e d .  I n  a d d i t i o n ,  t h e  S e n a t e  

Se lec t  Committee on  I n d i a n  A f f a i r s  i s  working on t h e  d e v e l o p -  

ment of  l c g i s l a t i o n  t o  expand t h e  role.”of: f e d e r a l  magistrates 

s e r v i n g  I n d i a n  Count ry .  A s h o r t  d e s c r i p t i o n  o f  c e r t a i n  b i l l s  

i n t r o d u c e d  i n  Congress  f o l l o w s .  

A .  B i l l s  I n t r o d u c e d  i n  t h e  S e n a t e  - 

1. S.1722 

One major b i l l  a f f e c t i n g  j u r i s d i c t i o n  i n  I n d i a n  Count ry  

which  i s  b e f o r e  t h e  p r e s e n t  Congress  i s  S.1722 ,  a b i l l  t o  

r e f o r m  t h e  C r i m i n a l  ‘Cobe of  t he  U n i t e d  S t a t e s .  

o f  t h e  f e d e r a l  c r i m i n a l  laws a r e  now found i n  t i t l e  1.8 o f  the  

The m a j o r i t y  - 

U n i t e d  S t a t e s  Code. flowever, t h e r e  a ~ e  many o t h c r  c r imes  

d c f i n e d  i n  o t h e r  t i t l e s  o f  t h e  code whicli a r e  o f t c n  i n c o n s i s -  

tent w i t h  c a c h  o t h c r .  S . 1 7 2 2  i s  an e f f o r t  t.o hi- ing a l l  f c d e r a l  
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c r i m i n a l  laws i n t o  t i t l e  18  and t o  r e fo rm t h e  laws t o  a c h i e v e  

c o n s i s t c n c y  and t o  conform t o  c u r r e n t  ' concepts  i n  c r i m i n a l  

j u r i s p r u d e n c e .  

L e g i s l a t i o n  t o  implement reform o f  t h e  c r i m i n a l  laws 

has  been i n t r o d u c e d  i n  t h e  l a s t  t h r e e  c o n g r e s s e s ;  S . l  i n  

t h e  94th Congress ;  S.1437 i n  t h e  9 5 t h ;  and S.1722 i n  t h e  

p r e s e n t  Congress .  S.1437 was l i s t e d  a s  "backlash"  l e g i s l a t i o n  

by t h e  Longest  Walk d e l e g a t i o n  i n  1978. 

p r e m i s e d  on t h e  m i s t a k e n  n o t i o n  t h a t  some p r o v i s i o n s  i n  S . l  

which  would have a d v e r s e l y  a f f e c t e d  t r i b a l  j u r i s d i c t i o n  were 

s t i l l  i n  t h e  b i l l .  I n  f a c t ,  t h e  d e f i c i e n c i e s  o f  S . l  were 

c o r r e c t e d  i n  S.1437. The p r o v i s i o n s  i n  S.1722 r e g a r d i n g  

t r i b a l  j u r i s d i c t i o n  a r e  i d e n t i c a l  t o  t h o s e  i n  S.1437 i n  t h e  

l a s t  Congress .  With one major  m o d i f i c a t i o n ,  t h e s e  b i l l s  . 

would s i m p l y  c a r r y  f o r w r d  e x i s t i n g  f e d e r a l  c r i m i n a l  laws 

as t h e y  a p p e a r  i n  t i t l e  18 .  

T h i s  o p p o s i t i o n  was 

The m o d i f i c a t i o n  i n  q u e s t i o n  a p p e a r s  i n  S e c t i o n  1 6 1 ( i )  

of S.1722.  T h i s  p r o v i s i o n  would a l l o w  I n d i a n  t r i b e s  which 

a r e  now under  s t a t e  j u r i s d i c t i o n  t o  p e t i t i o n  t h e  S e c r e t a r y  

of t h e  I n t e r i o r  t o  r e t r o c e d e  j u r i s d i c t i o n  t o  t h e  Un i t ed  

S t a t e s ,  t h u s  r e s t o r i n g  t h e  t r i b e s  t o  t h e  f u l l  r a n g e  of j u r i s -  

d i c t i o n  and immuni t ies  en joyed  by non-PL 280 t r i b e s .  T h i s  

p r o v i s i o n  f o r  r e t r o c e s s i o n " w a s  f i r s t  developed  i n  S.1 and 

has been c a r r e d  fo rward  i n  e a c h  o f  t h e  two s u c c e e d i n g  b i l l s .  

This p r o v i s i o n  has  been opposed by t h e  a t t o r n e y  g e n e r a l  o f  

t h e  s t a t e  of  Washington,  b u t  i s  s u p p o r t e d  by the governor  

of  t h a t  s t a t e .  S.1722 w i l l  p robab ly  be v o t e d  on i n  t h e  

S e n a t c  e a r l y  i n  t h e  n e x t  term o f  Congress. 
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On t h e  House s i d e ,  no b i l l  h a s  y e t  been i n t r o d u c e d .  The 

House Subcommit tee  on C r i m i n a l  J u s t i c e  d i d  c o n s i d e r  S . 1 4 3 7  i n  

t h e  l a s t  Congres s .  However, fcw, i f  a n y ,  o f  t h e  subconni i t tee  

bi .11.  The re  i s  now a working d r a f t  a v a i l a b l e  f o r  p u b l i c  

comment. The p r o v i s i o n s  a f f e c t i n g  j u r i s d i c t i o n  i n  I n d i a n  

Count ry  d i f f e r  from t h e  p r o v i s i o n s  o f  S . 1 7 2 2  i n  s i g n i f i c a n t  

r e s p e c t s .  

as  it d e v e l o p s .  I n q u i r i e s  c o n c e r n i n g  t h i s  b i l l  s h o u l d  be 

a d d r e s s e d  t o  t h e  House Subconunittee on C r i m i n a l  J u s t i c e ,  

Room 2 1 3 7  Raybiirn House O f f i c e  R u i l d i n g ,  Washington, D.C. 20515 .  

The Subcommit tee  p r o p o s e s  t o  i n t r o d u c e  t h i s  b i l l  e a r l y  i n  t he  

T h e r e  i s  a c l ea r  need  f o r  m o n i t o r i n g  t h e  House b i l l  

n e x t  s e s s i o n  o f  Congres s .  

2 .  S . 1 1 8 1  - The T r i b a l - S t a t e  Compact A c t  

T h i s  b i l l  i s  i n t e n d e d  t o  s e r v e  a s  a f e d e r a l  e n a b l i n g  

s t a t u t e  a u t h o r i z i n g  I n d i a n  t r i b e s  and s ta tes  and their  p o l i t i c a l  

s u b d i v i s i o n s  t o  e n t e r  i n t o  compacts  arid agreements  betrqeen 

t h e m s e l v e s  on  m a t t e r s  r e l a t i n g  t o :  (1) t h e  enforcement  o r  

a p p l i c a t i o n  o f  c i v i l ,  c r i m i n a l ,  and r e g u l a t o r y  laws  oE each  

w i t h i n  t h e i r  r e s p e c t i v e  j u r i s d i c t i o n s ;  (2 )  a l l o c a t i o n  o r  de -  

t e r m i n a t i o n  o f  governmenta l  r e s p o n s i b i l i t y  o v e r  s p e c i f i e d  

s u b j e c t  matters o r .  s p e c i f i e d  g e o g r a p ~ i i c a l  a r c a s ,  o r  botl i ;  

and ,  ( 3 )  agreemen t s  o r  compacts  which p r o v i d e  f o r  t l ic  t r a n s f e r  

of  j u r i s d i c t i o n  oE i n d i v i d u a l  C ~ S C S  from t r i b a l  c o u r t s  t o  

s t a t c  c o u r t s  o r  s t a t e  c o u r t s  t o  t r i b a l  c o u r t s  i n  nccordancc  

w i t h  p r o c e d u r e s  e s t a b l i s h e d  b y  t h e  I n ~ s  of  tlic t r i b e s  a n d  

t h e  states. 
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S t a t e s  and t r i b e s  a l r e a d y  have a u t h o r i t y  t o  enter i n t o  

agreements  on many i s s s u e s .  However ;provis ions  i n  f e d e r a l  

l a w  a p p e a r  t o  l i m i t  t h i s  a u t h o r i t y  i n  o t h e r  a r e a s  t o u c h i n g  

upon j u r i s d i c t i o n .  The pu rpose  o f  t h i s  b i l l  i s  t o  e l i m i n a t e  

t h e s e  r e s t r i c t i o n s .  T h i s  b i l l  i s  p r e s e n t l y  b e f o r e  t h e  S e n a t e  

S e l e c t  Committee on I r id ian  A f f a i r s .  

. B. B i l l s  I n t r o d u c e d  i n  t h e  House 

1. H . R .  3434 - Amendments t o  S o c i a l  S e c u r i t y  A c t  

H .R .  3434 was p a s s e d  by t h e  House and r e f e r r e d  t o  t h e  

S e n a t e  F inance  Committee f o r  c o n s i d e r a t i o n .  On the  S e n a t e  s i d e ,  

amendments were adop ted  i n  commit tee  which w i l l  a u t h o r i z e  t h e  

S e c r e t a r y  o f  H e a l t h ,  E d u c a t i o n  and Welfare  t o  e n t e r  i n t o  a g r e e -  

ments  w i t h  I n d i a n  t r i b e s  f o r  d i r e c t  f u n d i n g  of  T i t l e  I V - B  money. 

These  f u n d s  a r e  used  t o  p r o v i d e  s u p p o r t  f o r  c h i l d r e n  who a r e  

i n  f o s t c r  c a r e  s e t t i n g s .  T h i s  amendment was r e q u e s t e d  by 

t h e  Department  of  H e a l t h ,  Educa t ion  and Wel fa re .  T h i s  b i l l  

i s  e x p e c t e d  t o  go t o  c o n f e r e n c e  e a r l y  i n  t h e  n e x t  s e s s i o n  o f  

Congres s .  I n  t h e  e v e n t  t h e  S e n a t e  v e r s i m  of  H.R.3434 i s  

adop ted  and e n a c t e d ,  t h i s  b i l l  p r o v i d e s  a much needed s o u r c e  

of money f o r  s u p p o r t  o f  c h i l d r e n  p l a c e d  i n  f o s t e r  c a r e  s e t t i n g s  

unde r  t r i b a l  c o u r t  o r d e r s .  

2 .  B i l l s  , .  A x f e c t i n g  I n d i a n  F i s h i n g  R i g h t s  

The re  have been a number of  b i l l ;  i n t r o d u c e d  i n  t h e  tIouse 

i n  t h i s  s e s s i o n  o f  Congress  which c o u l d  a f f e c t  t h e  r i g h t s  o f  

I n d i a n  t r i b e s  t o  govern f i s h i n g  w i t h i n  t h e i r  r e s e r v a t i o n s  o r  

a t  u s u a l  and accustoined f i s h i n g  s i t e s  o u t s i d e  r e s e r v a t i o n  
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b o u n d a r i e s .  Two s u c h  b i l l s  a r e  H.J.RES. . 2 4 b  which c o u l d  

a f f e c t  I n d i a n  f i s h i n g  r i g h t s  t h roughou t  the n a t i o n ,  and € I . R .  

6144 i n t r o d u c e d  on Deceiriber 1.4, 1 9 7 9  which would amend t h e  

B l a c k  Bass A c t  a s  i t  app . t ies  t o  s t c e l l ~ a c l  t r o u t .  These b i l l s  

ape b e f o r e  the  House Committee on I n t e r i o r  and I n s u l a r  A f f a i r s  

and t h e  Merchant  Mar ines  and F i s h e r i e s  Committee. 

C .  L e g i s l a t i v e  P r o p o s a l s  

1. F e d e r a l  M a g i s t r a t e s  B i l l  

The S e n a t e  S e l e c t  Corninittee on I n d i a n  A f f a i r s  i s  wf:rking 

on t h e  development  o f  l e g i s l a t i o n  t o  expand t h e  r o l e  o f  f e d e r a l  

m a g i s t r a t e s  s e r v i n g  I n d i a n  c o u n t r y .  Concept p a p e r s  have been 

d e v e l o p e d  and c o n t a c t  macle w i t h  s t a E f  o f  t h e  J u d i c i a l  Conference  

f o r  t h e  U.S. c o u r t s .  L e g i s l a t i o n  h a s  n o t  y e t  been d r a f t e d .  

Among t h e  c o n c e p t s  which have been c o n s i d e r e d  by commit tee  s t a f f  

i s  a more a g g r e s s i v e  r o l e  f o r  t h e  f e d e r a l  government i n  e n f o r c e -  

ment o f  a u t h o r i t y  which it. a l r e a d y  has unde r  f e d e r a l  c r i m i n a l  

laws; expanded f e d e r a l  j u r i s d i c t i o n  o v e r  n o n - I n d i a n s  f o r  

v i c t i m l e s s  o f f e n s e s  wh ich  t h r e a t e n  o r  j e o p a r d i z e  I n d i a n  i n t e r e s t s  

w i t h i n  an  I n d i a n  r e s e r v a t i o n ;  c o n c e p t s  f o r  a s s i m i l a t i o n  of  t r i b a l  

lawand o r d e r  t o  p r o v i d e  a l i m i t e d  r e s p o n s e  t o  the  Ol ip l ian t  

d e c i s i o n ;  a n d ,  p r o v i s i o n  o f  s u p p o r t  f u n d s  t o  erillailcc t h e  

c a p a c i t y  o f  t r i b a l  c o u r t s  i n  t h e  a d m i n i s t r a t i o n  o f  j u s t j . c c  

i n  I n d i a n  Coun t ry .  The F e d e r a l  M a g i s t r a t e s  A c t  o f  1 9 7 9  

a u t h o r i z e s  m a g i s t r a t e s  t o  conduct  j u r y  t r i a l s  i n  c i v i l  matters 

. -  

and o v e r  misdeineaiior crimincil  o f f c n s e s .  Th.is new a u t h o r i t y  
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cou ld  c o r r e c t  a problem which e x i s t s .  i n  some p a r t s  o f  Indian 

Coun t ry ,  namely t h e  l a c k  o f  r e p r e s e n t a t i o n  on  j u r y  p a n e l s  i n  

f e d e r a l  c o u r t s .  

o f  i deas  i n  t h e  n e a r  f u t u r e .  

The Committee w i l l  be s e e k i n g  t r i b a l  i n p u t  

, .  

.. ... 
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I v ,  CIVIL RIGHTS PROTECTION IN INDIAN COUNTRY 

, .  



\ 1 1’CK C-16 3/79 

On May 15, 1978 the United States Supreme Court issued a judicial 
decision of exteme significance to Indians. Entitled Snnta Clara Pueblo v. 
Martinez, its central focus was the power of federal courts to intervene in 
disputes between Indian tribal governments, and individuals on reservations. 

Until that decision, federal courts had relied upon the Indian Civil Rights 
Act of 1968 as authority to review and, in some instances, overrule the actions 
of tribal governing bodies and courts in some 80 cases. The threshold finding 
by the courts in those cases was two fold: (1) The Indian Civil Rights Act 
(ICRA) created certain rights which individuals could enforce against Indian 
tribal governments and courts; and (2) the ICRA authorized individuals to use 
federal courts to sue Indian tribes for violations of their civil rights. 

The subject matter of the earlier ICRA cases varied considerably. It 
included disputes over the type of and manner of conducting tribal elections; 
reapportionment of voting districts on Indian reservations; tribal government 
employee rights; land use regulations and condemnation procedures; criminal 
and civil procedeedings in tribal courts; tribal membership and voting; tribal 
police activities; conduct of tribal council members and council meetings; and 
standards for enforcing due process of law and equal protection of the laws in 
the tribal setting. The extent and breadth of charges brought against tribal 
governments by individuals relying upon the ICRA caused one tribal leader to 
complain that the ICRA was imposed on tribes“without ariy measures taken to 
prepare them to assume the additional burdens required.” The same leader 
pointed out that in 1973 his trihe had 1 1 law suits pending against it on the basis 
that the tribal government was not complying with the procedural requirements 
of the ICRA. These suits cost the tribe an average of S10,OOO each, money 
which could have been used to “hire more knowledgeable attorneys to work 
with LIS, and prosecutors to be trained within our own tribal group.” That 
Indian leader, like most, had noquarrel with the principles and ideals embodied 
in the ICRA. Rather, he was complaining about the burden to the tribe of 
having to argue frequently over those principles in  federal courts. He felt that 
tribal institutions were better suited to interprzting and enforcing the ICRA 
than federal courts. 

In the Martinez case the Supreme Court agreed basically with what many 
Indians had been saying. The Court said that Congress never intended that the 
ICRA give federal courts blanket authority to get involved in internal tribal 
disputes. It only gave tbem the power to review tribal actions in criminal cases. 

The Martinez deckion did not mean, however, that the I C M  may be 
ignored by tribes. It is a federal law which creates certaih civil rights for 

* Gil Hall is a staff  attorney at the-Washington, D.C. office of the Americati Indian 
Lawyer Training Program. 
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individuals in  their relationships with tribal governments and i t  is still binding 
on tribes. The difference now is that tribal institutions have the main responsi- 
bi!ity for enforcing the civil rights guaranteed in the ICRA. Thus, when faced 
witn allegations t h a t  violations of thesc civil rigfits fiave occur-rcd such ai: an 
individual lndiari complaining that his property was taken by the tribe illegally 
or a non-Indian claiming that he was harassed by a tribal official, the tribal 
court must consider whether the protections of the ICRA have been violated. 

The ICRA was passed in 1968 by Congress because most of the civil rights 
protections contained in the U.S. Constitution do not apply in Indian country. 
An Indian denied his right to vote in state elections could file a suit in federal or 
state court to challenge the denial. If he was denied his right to vote in a tribal 
election, he had no legal recourse, unless the tribal constitution gave it to him. 
Likewise if he were locked in a tribal jail without a hearing he often had no court 
in which he could object. So Congress adopted the ICRA to ensure that certain 
basic individual rights were available on reservations as they were off reserva- 
tions. The guarantee of rights was intended to guard against unreasonable or 
unfiir actions by tribal governments. Under the ICRA tribes were forbidden to: 

( I )  make or enforce any law prohibiting the free exercise of religion, or 
abridging t h e  freedom of speech, or of the press, or the right of the people 
peaceably to assemble and to petition for a redress of grievances; 

(2) violate the right of the people to be secure in their persons, houses, 
papers, and effects against unreasonable search and seizures, nor issue 
warrants, but upori probable cause, supported hy oath or affirmation. and 
particularly describing the place to be searched and the person or thing to 
be scizcd; 

(3 )  subject any person for the same offense to be twice put iojeopardy; 
(4) compel any person in any criminal case to be a witness against 

( 5 )  take any private property for a public use withoutjust compensation; 
( 6 )  deny to any person in a criminal proceeding the right to a speedy and 

public trial, to be informed of the nature and cause of the accusation, to be 
confronted with the witnesses against him, to have compulsory process for 
obtaining witnesses in  his favor, and at his own expense to have the 
assistance of counsel for his defense; 

(7) require excessive bail. impose excessive fines, inflict cruel and 
uniisual punishments, and i n  no event impose for conviction of any one 
oflense any penalv or punishment greater than imprisonment for a term of 
six months or a fine of $500. or both; 

(8) deny to any peison within its jurisdiction the equd protection of its 
laws or deprive v y  i?c‘rson of libzrty or property without due process oflaw; 

(9) pass any bill of attainder or ex post facto law; or 
( IO) deny to any person accused d an offense punishable by imprison- 

ment the right. upon request, to a trial by jury of not less than six persons. 
While a brief cdmparison of the rights contained in the ICRA and those in 

the U.S. Bill ‘o,f fights will show many similarities, there are considerable 
differences. Most of these differences were intentionally.madt: hy Congress to 
accommodate the unique status of Indian tribes. For example, the Bill of Rights 
prohibits the federal government from legislating the “establishment of religion” 
whiie the ICRA merely prohibits tribes from interferingwith the“free exercise 
of religion.” The difference in language allows for the mixture of religion and 
government prevalent in  the Pueblos in New Mexico and Arizona. Even 

. 
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language in the ICRA which is identical to that o f  thc Constitution docs not 
necessarily have to be interpreted in  the same way. T h e  Constitution rcquires 
that federal and state governments estcncl *‘equal protection r?f ttic la\cs*‘ arid 

t o  tribal govcrnrnents. but it secmIs clcnr t h a t  tile standards :trc no1 a> strict fur 
tribes as they are for Anglo governments. Tribes have much inore flcxibility in  
defining those terms in  ways which are consistent v:ith thcir ou’n cultural 
characteristics. 

In other ways the I C M  places higher standards on tribes than does the Ilill 
of Rights on Anglo governments. The Bill of Rights guarantees the right to a 
trial by jury. The Supreme Court has interpreted this to apply only to c a w  
involving a “serious crime.” Petty or minor offenses rnay still be tried by a 
federal or state judge with no right of jury trial. Uiider the ICKA. however. 
there is an almost absolute guarantee of a jury trial on request. So, in tribal 
courts, even aminor trafficoffense must be tried by ajury ifthere is a possibility 
that the defendant could get a jail sentence and if he requests a j u q  trial. 

Regardless ofthe specific interpretations of the ICKA, the important point to 
remember is that the guarantees of the Act apply to  all aspects of tribal 
government. The Supreme Court decision in the Marrinez case does not 
change that. Tribal institutions have not only the obligation to interpret and 
apply tribal law but they also have a major responsibility in enforcing the sub 
stantive guarantees contained in the JCRA. If  they do not accept this 
responsibility, the Supreme Court warned in  Marfiirez that Congress can 
always amend the ICRA to authorize law suits in federal court for violations of 
the Act, or worse, nmend the Act to further exparirl fcderal influence in internal 
tribal matters. There is already some support in  Congress for taking such 
actions. It is up to tribal governments to prevent Congressional action by 
dcrnonstrating that it is unwarranted because basic ci\.il rights can be 
guaranteed in Indian country without the intenmiion of the fderal government. 

“due process of the I:tiv’. t o  : i l l  jjt:l’sc11j, Tile IC:fLl :ipplic:\ ll:c sit;]:: Ir!nl;Li:tgc 

- 
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Issue I 2TCR C-1 

THE INDIAN CHILD WELFARE ACT OF 1978: 
“A RE-AFFIRMATION OF THE ROLE OH; ‘ I X I B E S ”  

Introduction 
Three significant legislative proposals which provide enhanced 

protection and support for unique tribal rights were successfully advanced by 
Indian advocates in the 95th Congress: the Indian Child Wryare Aci of I978 
(Public Law 95-608.25 U.S.C. § 1901 et seq.); the American Inrliun ReliRiolrs 
Freedom Act (Public Law 95-341, 42 U.S.C. 0 1996); and the lndian 
Education Amendments (Title X I )  IO the Elementary und Secorrclary 
Educdon Acr (Public Law 95-541, 20 U.S.C. 0 2701). 

The  American Indian Religious Freedom Act is intended to protect the 
rights of Indian, Native Alaskan and Native Hawaiian people to exercis  
traditional religious practicesand customs. In the process of implementing the 
law, a. federal Inter-Agency Task Force report was released in August 1979. 
which identifies a comprehensive series of policy and procedural changrs 
adopted or under considention by participating federal agencies. These 
initiatives are designed to  correct abuses or infringements on the exercise of 
such practices or customs on the part of a variety of federal agencies 
indentified in the legislative record of the Act. 

The objective of the Indian Education Amendments to the Elementary 
and Secondary Education Act is t o  strengthen Indian community control over 
elementary and secondary education programs serving Indian students. The 
Act also establishes mechanisms for the development and implementation of 
tribal educational policies based on distinctive cultural values and practices. 

- 

The Indian Child Welfare Act was passed in  response to  congressional 
concern that, -an alarmingly high percentageof Indian familiesare broken up 
by the removal, often unwarranted, of their children from them by non-tribal 
public and private agencies and that an alarmingly high percentage of such 
children are placed in non-Indian foster and adoptive hornes and 
institutions”; and that, “the states, exercising their recognized jurisdiction 
over Indian child custody proceedings through administrative and judicial 
bodies, have often failed to recognize the essential tribal relations of Indian 
people and the culturaland social standards prevailing in Indian communities 
and families.“ (Congressional findings, Indian Child Welfare Act, section 2, 
25 U.S.C. 0 1901). , 

The major objectives of the Act are to: (1) keep Indian families intact 
whenever possibIe; (2) defer to  tribal judgments on matters concerning 
custody of tribal children; and (3) place Indian children who most bercmoved 
*Alan K. Parker f6rp’erly served as chief counsrl to the  Select Committee 01) Incliari 
Affairs. United States Senate. Currently hc i\ working on 3 Srrategy 1’;cper 0 1 1  the 
Irnplernentatio~r of the Indian Child Welfare Act for itis Rrss,irch Instittite, L-egaI 
Services Corporation. This part ofjhe Reference Material\ i \  an exccrpi from blr. 
Parker’s paper. 
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from their hioloeical parents or Indian homes with a member of their own 
~xtci l t lcd fnrrii!y, f~Iriilic.~ >.V:IO a(.:: rr1znihzcs cif t he  s;irrie iribc, oi :in IncIi .cn 
foster home or institution. The Act.is intended to accomplish these objectives 
by clarifying and expanding each tribal government's jurisdiction over child 
tustody proceedings involving tribal members and establishing minimum 
federal evidentiary standards applicable to  state coiirt proceedings on 
petitions for involuntary removal of Indian children from their natural 
familiis or petitions to terminate parental rights. The Act also requires state 
courts to  follow, in the absence of good cause,a specific order of preferences in 
the foster care or adoptive placement of Indian children. 

This legal triioEy produced by the 95th Congress is representative of a 
new direction in the fedenl government's policy toward Indian people. At the 
heart of this policy is long overdue recognition of the role of the tribz and 
related cultunl concerns which, in reality, constitute the foundation of tribal 
societies. By placing the Indian Child Welfare Act in this broadercontext, one 
call more readily appreciate its significance as one part of a government policy 
whose overall purpose is to  provide Indian people with the legal tools 
necessary to secure their unique rights. This approach contrasts sharply with 
governmental programs of the riot too distant past which were designed to 
bring about the dissolution of all Indian tribes as distinct, self-governing 
communities, along with the eventual assimilation of Indian people into the 
general population. This terminatioii-assimilation approach was supported 
by the public as a mearis of brin,oing"civili:ration and ducation" to the tribes, 
but the result of this policy was the transfer of lands and r'esource rights from 
Indian to  non-Indian ownership and, literally, generztions of hardship. 
Fortunately, the public's opinion and perception of what is reasonable and 
fair has changed dramatically during the past several generations. An 
increased public understanding, tolerance and support for minority rights and 
the assertion of ethnic pride and identity has slowly brought about a reversal 
of past government policies toward Indian tribes. The presently prevailing 
approach symbolized by the cxpression "Indian self-determination," is 
founded on a recognitionoftheroleofthe tribeas thekeyto thedistinctstatus 
of Indian people under federal law. 

The tribe stands as the touchstone of Indian identity and, for the 
individual Indian, the link to the tribe is the family. While federal law 
recognizes the tribe as a political entity, a quasi-sovereign government with 
which the federal government has official relations, the tribe is also simply a 
composite of families and clans. In this dual sense, membership in 3 tribe is a 
source of political or citizenship rights which the federal government has 
specifically recognized in, nymerous contests. The federal courts have 
determined that government treatment of Indian people on this beasis does not 
constitute a suspect racial classification underthe United States Constitution, 
although, in actuality, rnembrrship is determined almost exclusively'on the 
basis of family and bloodlines. In ;t sense; this paradox underlying the dual 
rolrofthe tribereflects theunique stntusof Indian yeoplewhoco-exist i n  both 
tribal societies and the larger American society. 

Perhaps because there is no counterpart t o  the Indians' tribal status in  
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either federal law or the American experience, a good deal of confusion and 
misunderstanding continues to siirroriiid the Inc1i;in Child Wrlfare Act. Ttie 
Act interejects into a sensitive area of domestic rehtions law such rci;itivzly 
foreign concepts as the trust rclntionship, tribal sovereignty a n d  tribal 
membership. Juvenile courts and social service practitioners are being 
required under federal law t o  take into account tribal and extended family 
interests in proceedings which traditionally have invoIved only the state's 
interests in relation to children and their immediate families. Even in those 
areas of the country where the Indian population is concentrated and state 
courts have some familiarity with Indian law, the Act authorizes an 
unprecedented role for tribes in proceedings involving Indian children. The 
rights of tribal intervention in such proceedings, theauthority totransfer cases 
t o  tribal courts, the extension of full faith and credit to tribal law and the 
accession to  tribal preferences in placements are unprecedented extensions of 
the tribal interest beyond the territorial boundaries of the reservation which 
have not been readily understood in all quarters. Nevcrtheltss, the crnphasis 
which Congress placed on the dual role of the Indian tribe arid family, as well 
as th'e reasons for this policy, are clearly stated in the language of the Act. 

For example. in the statement of congressional findings which precedes 
the operative provisions of the statute i t  is acknowledged that: "Congress, 
through statutes, treatizsand thegenera! course of dealings with Indian tribes, 
has assumed the responsibility for the protection and preserrafion of Jndiian 
rribes and their resources." (Emphasis added.) The statement of findings 
continues by briefly identifying the problems in Indian child welfare ( ix. ,  the 
alarmingly high percentage of Indian families broken up and Indian children 
placed in non-Indian fostcr homes and institutions) and a prim~rysource of 
such problems (Le., the failure of state courts and social service personnel to 
"recogniz: the essential tribal relations of Indian peoplr"). Although ste:tcl in  
very general terms, these finclingsserve as thejustification for Congress'intent 
not only to "recognize the essential tribal relations of Indian people," 
particularly as related to child custody matters, but also to translate that 
recognition into specific legal tools or rights through which the Indian tribes 
could thernjrlves protect these relations. 

Finally, by way of introduction, it should be pointed out that the lndian 
Child Welfare Act has been consistently and strongly supported, both prior to 
and subsequent to its enactment, by tribal representativesand national Indian 
organizations. There continues to he a mixed reaction to  some of the Act's 
provisions on the part ofstatejudges and s\~ci31Servicrpractitioner~yrimariIy 
because application of the sometimes complex jurisdictional rilles has been 
regarded as vexatious; moreover, those provisions which add procedural and 
evidentiary burdens to invofuntary child removal or terrn;nation of ynrcntal 
right petitions have ienenerated hostility. Such hrlstility is most often exyressed 
by those who see thk Act as counteracting positive changes in child welfare 
practices designed to protect children and to make the"chi1d.s best interest the 
dominating concern i n  a nuclrar frirnily context. While these considerntiorls 
are discrissed in more detnil,.infm. it is significant to note tha t  critics and 
supporters of the Act have rccognixd that there is often an inherent tension 
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between competing interests i n  child custody proceedings. 
The Indian Child Welfare Act is intended to correct what Congress 

perceived 3s a lack of balance between the interests of thestate, thcchild, the 
tribe nntl !hc 1ndi:in family. Whcthcr  [ti:: objcc:ive< o l  the Act  will bc reii:i;.xl 
as a pmctieal matter will depend largely on the skiil,  sensitivity and 
understanding of those who take part in individual Indian child custody 
proceedings. Through jnalyzing the Act. its legislative history, and federal, 
state and tribal developments since enactment, as well as preliminary 
litigation based on the Act, it is hoped that this article will be useful to all 
parties in lndian child custody proceeding. 

' 

Summary of Mnjor Provisions of th2 Act 

In summary form, the major provisions of the Act include: 
1. Providing for exclusive Jndian tribal jurisdiction over child welfare 

proceedings involving Indian children who reside or are domiciled on Indian 
reservations (which are not otherwise subject to statejurisdiction by existing 
federal law) and authorizing the transfer of proceedings involving Indian 
children not domiciled or residing on reservations from state to tribal courts. 
(6 101(a)) and (b).) 

2. Establishing a right of intervention i n  state court foster care and 
termination of parental rights proceedings on the part of an Indian chilti's 
tribe or Indian custodian. (9 lOl(c).) 

3. Requiring that full faith and credit be accordcd by federal and state 
couits to tribal laws, records 3nd judicial proceedings icpplicable to Indian 
child custody proceedings. (6 IOI(d).) 

4. Requiring that notice be provided to the parent or Indian custodian 
and tribe or, in  lieu thereof, to the Secretary of Interior in any invoiuntnry 
proceeding in a state court when there is actual or constructive notice that an 
Indian child is involved. (0 102(a).) 

5. Providing for a right to  court appointed counsel for indigent parents 
in  any proceedings involving child removal, placement or termination of 
parental rights. (6 102(b).) 

6. Establishing minimum federal evidentiary standardsand procedures 
for state court proceedings involving the involuntary removal of Indian 
children from their homes or terminating parental rights. (0 102(c) (d) (e) and 

7. Establishing standards governing voluntary foster care or adoptive 
placements, and relinquibhments or terminations of parental rights (5 103.) 

8. Establishing placement preferences and standards governing foster 
care, przadoptive and adoptive 4 .  placements of Indian children. ($5 I05 and 
106.) 

9. Providing for a system of record keepingon the part ofstates placing 
Indian children, and authorising, i n  thecase of adoptive placcmertts.access to 
such records by Indian children whenthey rench the age of 18 years, for the 
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purpose of determining tribal affiliation and relatej rights. ( $ 5  105 (e), 107 
and 301.) 

IO. Authorizing the Secretary of the lntenor to award grants to Indian 
tribes and organizations far t h c p u r p x s  of establishing and operating Indian 
child and family scrvice programs and preparing and irnplementin~ child 
welfart codes. ( 5  201(a).) 

11. Authorizing the use of Interior Department funds as non-federal 
matching shares in connection with HEW administered Social Security Act 
funds and providing that licensing or  approval of foster homes or iristitutions 
by an Indian tribe shall be deemed equivalent t o  licensing or approval by a 
state for purposes of qualifying for assistance under federally assisted 
programs. (6 20 1 (b).) 

12. Authorizing the Secretary of Interior t o  make grants t o  Indian 
organizations to establish and operate off-reservation Indian child and family 
service programs. (6 202.) 

- 

Analysis of Title I 
. Title I of the Act contains those substantive provisions of the law which 

most directly affect the rights of parties involved in Indian Child Welfare Act 
proceedings. Section 101 is intended to clarify and define which forum has 
jurisdiction over proceedings involving Indian children. Subsection (101(a) 
provides that an Indian tribe shall have exclusive' jurisdiction over child 
custody proceedings where the Indian child is residing or domiciled on that 
tribe's reservation, unless federal law has otherwisevested such jurisdiction in 
the state. To define the scope of Section IOl(a), it is necessary to refer to the 
Act's ddinitions of lndiari tribe, Indian child and reservation. The term 
"Indian tribe" is defined in subsection 4(8) as "any Indian tribe, band, nation 
or  other organized group or community of Indians recognized as eligible for 
the services provided to lndiaris by the Secretary [of Interior] hecause of the 
status as Indians, including any Alaska Native Village.. . .*'Subsection 4(10) 
providesthat"'reservation'means Indian country asdefined in section I I51 of 
title 18, United States Code and any lands, not covered under such section, 
title to which is either held in trust for the benefit of any Iridian tribe or 
individual or held by any Indian tribe or individual subject to a restriction by 
the U.S. against alienation." Subsection 4(4) defines Indian child as "'any 
unmarried person who  is under the age of 18 and is either (a) a member of an 
Indian tribe or (b) is eligible for membership in an Indian tribe and is the 
biological child of a member of a n  lndian tribe.. . ." 

Those readers familiar with federal Indian law will recognize that 
section lOl(a), when'read with relevant definitional sections of the Act, only 
codifies prevailing law regarding tribal jurisdiction over Indian child custody 
matters. For the benefit of readers not already acquainted with this 
jurisdictional piciure, the following discussions is intended to briefly 
summarize backg'round information rele4ant to the Act's jurisdictional 
provisions. Thd Act applies to 289 Indian tribaC gnvernrnents currently 
recognized hy the federal government as exercising varying degrees of 
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governments\ power over 268 reservationscomprising over 51 million acres of 
land. I n  addition, approximately 400 Native villages in Alaska are authorized 
to assert certain tribal rights under the Act. 

As a general matter. fcdernl law provides tha t  Indian tribes constitute 
gcnztal p~.ii'pm: govzrnmsr!is with ixhcrtnt  c.uclusi*iz jiiri5(!ictio!j over ;:I\ 
criminal and civil matters arising 011 the reservation. Such exclusive tribal 
jurisdiction is only limited by federal laws in which there is evidence of an 
cxpress congressional intent to  l imi t ,  restrict or affect the governmental 
powers of Indian tribes. A consequence of this legal theory of inherent tribal 
jurisdiction i s  that state governments have only that jurisdiction over Indian 
tribesand their members which has been expressly conferred, authorized or 
recognized by federal law. Howeer ,  state jurisdiction over non-Indians 
within reservation lands is recognized to the extent that it does not interfere 

. with the rights of tribal self-government or  essential tribal relations. State 
jurisdiction over Indians when they are outside reservation boiindaries is only 
limited or affected when preempted by federal law. Fedznl law protects 
individual Indians and tribal interests outside the resert,:!tion in many 
different contexts and, specifically, in the area of domestic relations. For 
example, tribal interests and jurisdiction over child custody maitzrs involving 
reservation residents must be recognized by the state even whcn the state's 
jurisdiction is otherwise invoked by one of the parties. Fisher v. District . Court, 424 U.S. 382 (1976). Of course, as we shall see, these jurisdictional 
principles have been affected significantly by the Indian Child Welfare Act. 

These general principles of federal, state and tribal jurisdiction over 
Indian rescrvaiions were altered by a series of fcdenl statutes expressly 
conferring and authorizing state jurisdiction over a number of Indian tribes. 
'I'he furthest reaching of those statutes was enacted in 1953 and is commonly 
known as Public Law 210. Public Law 83-280, IS U.S.C. 6 1162.28 U.S.C. 0 
1362. Public Law 280 expressly conferred civil and criminal jurisdiction over 
Indians and Indian territory upon six states (Alaska, Californin, Ncbnska, 
Wisconsin, Minnesota, except for the Red Lake Reservation, and Oregon, 
except for the Warm Springs Reserwtion), and authorized any other state to  
assume such jurisdiction at such time and in such manner as it desired. 
Pursuant to this authority, the states of Washington. Idaho and Nevada 
assumed pactizl subject matter jur;sdiction, and Montana assumed only 
criminal jurisdiction over one reservation, the Hathead Reservation. 

In  1968. the law w s  amended to authorize state retrocession of 
jurisdiction and to  condition future extensions of state jurisdiction on tribal 
consent. Some states have acted to retrocede, and the resultins mixture of 
subject matter and territorial jurisdiction as between tribesand states can only 
be determined accurately on a state by statc basis. 

With respect to those Indian tribes presently subject tostatejurisdiction 
and.outside the scope of section IOl(a), the Act provides, in section 108, 
authority for them to reass&n= jurisdiction over Indian child custody 
proceedings by submitting a petition to the Sccretary of Interior.'rhepetitio,i 
process is intended to allow for some flexibility whereby such tribes can opt 
and negotiate with the Interior Department for a'reassumption of cxclusivr 
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\ jurisdiction over the entire reservation area or over.limited community or 
geographic areas only. or of referral jurisdiction only overcases originating in 
thestatecourtsatid subject to thetransfer provisionsofscction 101(b). Recent 
case law also suggests that Indian tribes have retained the right to exercise 
concurrent jurisdiction notwithstanding such federal sttittiter; a s  l'iiblic L a w  
83-280. I t  is still too cnrly to dekrmine whe:her srctiort 103 will t )e rznclerrd 
moot by developments in case law, but, i n  t h e  interim. t h z  petitiori arid 
reassumption process shoiild serve the piirpose of providing regularity in  
state-tribal relatioriships in thearea ofchild welfare. Even if thelegal theory of 
concurrent jurisdiction prevails, the authority to reassume exclusive 
jurisdiction as provided for in section 108 offers the advantage to tribes of 
achieving some certainty with respect to the jurisdiction picture. . In summary, it i s  important to  keep in mind the fact that the exclusive 
tribal jurisdiction provision of section 101(a) is limited, not only by prior 
federal authorizations of state jurisdiction, but also by the "federally 
recognized tribe and reservation" definition. Indian children who are 
members of tribes that are not so recognized are not subject to section 101 
tribal jurisdiction nor do the other provisions of title I apply to such 

Review Commission, there may be as many as 120,000 Indian people in the 
United States who are members of either non-federally recognized Indian 
tribes or  tribes subject to  federal statutes terminating their federal 
relationships. The justification for the Act, i e . ,  the need for sensitivity to 
culturally related considerations, for enhancing the role of the tribe and the 
extended family, etc.. would no doubt apply with equal force to this 

Although this distinction may be characterized as an artificial legalism 
in the sense that federal recognition has nothing to d o  with whether an 
individual is biologically. culturally, ethnically or socially"1ndian." its effect 
as a limit on federal action is undeniably real.' Briefly stated, the theory of 
federal recognition is premised on the existence of an official government-to- 

-government relationship between an Indian tribe and the United States. That 
the existence of such a relationship. or its official status, may be largely a 
matter of historical happenstance does not lessen the real effect of recognition 
in terms of federally cognizable tribal rights and individual member rights 
derived therefrom. As the legislative record for the Act demonstrates, 
Congress was convinced that it coitld not extend the federal rights provided 
for in the Act to  either members of non-federally recognized tribes nor to  
descendants of members of federally recognized tribes who are themselves not 
actually eligible for official tribal membership status. Subsection $($) 
(definition of "Indian child" for purposes of the Act's coverage) i s  the 
operative provision lh i t ing  the scope of the Act to members of federally 
recognized tribes or t o  those children eligible for membership. During 
committee hearings pn the bill. i t  \vas argued that legislation going beyond this 
class of actual or, eligible members wottl? be subject to constitutional 
challenge on esSr;ntlally a reverse..discrimination theory. 

individuals. According to the 1977 report of the American Indian Policy : 

. 
I population in most instances. 

*. ..- 

( 



2 TCR C-8 Jssiie I 

Legislutive H a ~ k g i ~ t i ~ ~ O  

The Indian Child Welfare Act is based on extensive testimony during 
the 95th Congress presented befvre the United S!atrr Senate Select 
Committee on Indian Affnirc. and the Committee O I I  1;i:zriiir nr iJ  Iniii!ar 
Affairs o f  t!ic IJnitec! St:ctc:,: ! 1 0 i t ~  of 12:prc~c:~itaiiv~s. I r i  all, 1 1 1 0 ~ ~  thii:i 70 
witnesses appeared before both committees arid testimony WIS received fi.orn 

* three executive branch departments, 20 states, 22 non-Indian private 
'. organizations, 35 Indian organht ions,  and 38 tribes. The bill, S. 1214, was 

completely rewritten twice in theSenaterind twiceagain in the Houseafter the 
Senate had passed it. 

In addition to  investigative studies and research conducted by the 
respective Senate and House Committeisduring the95th Congress, oversight 
hearings o n  the subject of foster care and 'adoptive placements of lndian 
children were conducted in I974 by the Indian Affairs Subcommittee, Senate 
Interior Committee, and in 1975 and 1976 by the American Indiaii Policy 
Review Commission. Milch of this preliminary research was in turn, 
stimulated by studies and surveys sporisorzd by the Association of American 
Indian Affairs-(AAIA), a New York base? private organiiation. The AAIA 
conducted seven1 nationwide siiiveys documenting the extent arid 
dimensions of state and private social service agency practiceswhich resulted, 
nationwide, in an inordinately high percentaez of Indian child placements 
with concomitant family breakups as compared to the non-Indian 
population. 

Each study, hearing, and investigation documented the conclusions of 
Indian community representatives and child care professionals who identified 
a combination of insensitive and rigidly applied standards and practices on 
the part of  state niid private social service personnel, as well xscoiirt offtcinls, 
as the primary causcof a socially drstructivepattern in the field'of Indian chilcl 
welfare. The remarks of Congressm;rii Mo Udall, as l ie presented the bill for 
consideration by the House of Ileprzse n ta t i ves, effect ivel y summarizes the 
record upon which Congress acted: 

' 

Mr. Chairman, this hill is the result of over four years of 
congressional hearings. oversight and investigation. During that 
period, the House, the Smstr ,  arid the American Indian Policy 
Review Commission held days of hearings and heard from 
hunclrEds of witnesses or1 the sirbject of foster care and adoptive 
placrnient of Indian children. 

The bill, in concept, is snpported unanimously by the Indian 
commirnity, by several states. and by numerous private agencies 
involved in child welfare matters. 

The record develapzd by this congressional oversight has 
disclosed a serious pr,oblcm in Indian child. welfare which 
approaches crisis p;op&tions. 

Studies have revzalcd that about 25 percent of a; In'rliqn 
children are removed from their homes ancl placed in some foster . .- 
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care or adoptive home or institution. Tliis figure, standing by 
itself. is shocking. 

I n  1976. there were 54,700 Indian children under 21 in 
Arizona. Of these. 1,029 or 1 out of every 52 were placed for 
aduption. For non-IncIians, the ratio \viis I out of cvzry 220. 1 1 1  

other woIds. 4.2 times Inore Indian children were placed for 
adoption in Arizona than non-Indian children. The foster care 
ratio was I out of every 98 Indians placed for foster care as 
opposed to I out of every 263 for non-Indians. 

The statistics for other States surveyed were no less 
shocking. These figures not only show that ltidian children are 
being removed from their families at alarming rates. but they also 
show that in the overwhelming majority of the cases, the children 
are pIaced in non-Indian homes. 

lndisn tribes and Indian people are being drained of their 
children and,asa result, theirfutureasa tribeand a peopleis being 
placed in jeopardy. 
. There are several reasons for this crisis in the Indian 

community. One, obviously, is the general poverty cxisting in 
lndian communities. Urcause of their economic or social 
condition they sometimes find it difficult to adequately raise their 
children or, more often, this poverty is used by state welfare 
agencies and officials as prima facie evidence to tiike the children 
from their famiiirts. 

Title 11 of the bill is aimed at this factor. It authorizes the 
Secretary of the Interior to make grants to Indian tribes and 
organizations to operate Indian child and family service 
programs. These programs would assist in  stabilizing Indian 
families ;ind providessgpport to alleviate conditions of poverty. In  
addition, i t  provides tools to protect and defend the Indian family 
from outside assault. 

The most distressing and critical hctor giving. rise to this 
emerging crisis of Indian families has been the inability or 

. unwillingness of state agencies or officials fo understand the 
different cultural and social norms prevailing in the Indian world. 
The record shows that in all too many cases, Indian parents have 
their children forcibly taken from them not because they are unfit 
parents or because they cannot adequately provide for those 
children as measured by the norms prevailing in the Indian 
community. but hecause they are Indians. 

This is a shocking statement to make and. in this age of 
victory for racial civil rights. some members may not give it  
credence. Theyefore. I wi l l  cite verbatim the findings of fact made 
by a State court which terrnirl'nted the parental r y h t s  of an Indian 
woman to her child without findingthat shewasan ti'iifit mother. 1 
quote: 

- 
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The child has physical features. as observed by the 
Tribal Court, of a non-Indian n:tture and her return to an 
crivironment consisting of primarily lntlirin pzopk  ~,vvou!d 
suhjsct her to bcing Ieai-et1 under i inn .~ turA conditions that 
would be detrimental and entlangcr her cmotional wvzll- 
being. 

Solely on the grounds that she is an Indian living oti an 
Indian reservation, this woman has been denied her child. After 

_months of heartbreak and misery, this woman has had to petition 
the Supreme Court t o  review this holding and the case is now 
pending. Wecan only hope that they grant review arid overturn the 
lower court decision. 

One case of this kind would mifit passage of this bill. Hut. all 
too often, Indian parents have had to  chase their children from 
state to state-court t o  court-only to find the door slammed in 
their face. by a denial of practical due process. 

Title 1 of this bill addresses this f;ictor. It clarifies the 
allxation of jurisdiction over Indian child custody proceedins 

. between Indian tribes and the states. More importantly, i t  
establishes minimum Federal standards and procedural 
safeguards to protect Indian families when faced with child 
custody proczedinsj against them in sfate agencies or courts. 

Mr. Chairrnm, because of the trust responsibility owed to 
the I n J i 3 n  tribes hy the United States to pro!rct their resources 
and future, we tiavt an obligation to act to remedy this serioiis 
problem. What resoiirce is more critical to an Indian tribe then its 
children? What  is more vital to the tribes' future than its children? 

We have the constitutional power to act and we must do 
so. 

Cong. Rcc., House of Representatives, Oct. 14, 1978, H-1284849. 
As this legislative record demonstrates, the Indian Child Welfare Act is 

intended to remedy what was perceived as a widespread, enclernic arid tragic 
situation. The remedy involves the strong expression of r? profective federal 
policy and acknowledgement of a federal responsibility asjustification for the 
expansion of tribal jurisdictional authority and the irnpositiort of federal 
standards upon state courts. 

Hopefully, implementation of the Act will alleviate what Congressman 
Udal1 referred to as, "a serious problem in Indian child welfare which 
approaches crisis proportions." More sprcifically, a test of the Act's siiccess 
will be whether it significantlyredices the number of fostercareand adoptive 
placements of Indian chilc!reh with non-Indian homes and institutions and 
results i n  Indian tribes assuming a n  increased responsibility for siich c ~ t ' s .  
U1tirnat:ly. the Act will have succeeded if the number of 1ndi;tn child 
placements declines as  a whole and illis decline accurately represents an 
increased stability in Indian family and tribal structures. 
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A GLIMPSE OF 'THE INDIAN CHILD WELFARE ACT 
IN OPERATION: 

In Ne 'I'he Matter Of Xlatlel i i ie  .131ic Stniiding Elk  
By Steve V. Quesetiberry* 

On August 19, 1978,a non-Indian couple filed a petition in  the California 
Superior Court, County of Riverside, requesting that they be appointed legal 
guardians of a three-year-old Indian child, it member of the Northern 
Arapahoe Tribe of the Wind River Reservation. A second petition was 
subsequently filed, on February 9, 1979, allegirig that the child's parents had 
abandoned her by voluntarily giving her over to the care and custody of the 
couple. 

The facts of this case are not tintypical of many other cases in which the 
custody of an Indian child is at issue in a proceeding where the petitioning 
parties are non-lndians. A brief review of the facts will provide a backdrop for 
the legal issues presented, will provide a better undrrstanding of the way in 
which this case developed, and will give some insights into the factors which 
induced the California Superior Court to relinquish jurisdiction of the case ant1 
order its transfer to the Wind River Court of Indian Offenses, a tribal court of 
the Shoshone and Arapahoe Ttibes of the Wind Kivcr Reservation. 

The child's natural parents, both enro!led members of the Northern 
Arapahoe Tribe, were granted a divorce by the tribal court on July 23, 1976. 
The child's mother was awarded custody of the child arid her two older sisters. 
The mother and three children moved into the  mother's parents' home 
subsequent to the divorce. I t  \+'as during this time that the mother made the 
acquaintance of the non-Indian couple. 

'The non-Indian couple were friends of the 1no:her.s parents and had 
adopted the son of one of her sisters. The boy had subsequently died and the 
couple, who were elderly, had taken an interest in the child while visiting the 
mother's family. They askcd the mother if they might take the child on ;I 
month's vacation with them after which time they would return her to the Wind 
River Reservation. After much discussion with the mother and oiher members 
of her fimily i t  was agreed that the couple could take the child with them with 
the express understanding that !he child would be returned after a month. The 
mother arid other members of her family signed ii brief statement to the effect 
that the child was lawfully in the custody of the couple and authorized 
emergency medica1,attention for the child i f  necessary. The couple lcft with the 
child on August 20, 1976. 

The non-Indian couple failed to return the child as agreed and cttempts 
by the mother a'nd her fatnily to conract the couple were unsucccssful tinti t  
January 1977. IT; January, theinother spokc with the cc)uplc hy tt.lt.phone alld 
demanded that they return her child, ?'he couple-rcfwxl. 

After this conversation, the rnother lost contact'with the couple ant1 
experienced some severe- personal' problems of hc r  ( n v n  which eventually 
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rcsulted in a determination by the tribal court on February 4, 1977, that tier 
three minor children, including the child in the couple's custody. be made 
\bards o f  the court. For reasons which are somewhat unclear, the tribal court 
~ \ + : ! I L I K x !  tcrnporacy custody of the child 10 the non-li1iliiiri cciuple, describing 
the wife as  [tic child's aunt. 

However, the mother and members of her family, as well as the natural 
father continued to attempt to locate the non-Indian coupleand convince them 
to return the child. Since the couple moved continuously in their mobile home, 

- i t  was virtually impossible to utilize legal measures to apprehend them, even 
though they intermittently contacted the mother to let her know that the child 
as okay. 

In  April 1978. the mother contacted the RIA Social Services Office at the 
Wind River Agency and sought the assistance of the Social Services Officer, 
Elizabeth Freedman. Ms. Freedman attempted to trace the non-Indian couple 
through the California Dzpartment of Benefit Payments, but was unsuccessful, 
She then contacted the BIA Southern California Agency in Riverside, 
California, the last mailing address the couple had given, and requested 
assistance. In anticipation of locating the coiiple,she then filed a petition in the 
tribal court requesting an order directing the child's return to the Wind River 
Reservation. On April 19, 1978, the tribal court issued an order directing that 
the child be takeri into custody by the 13lA Southern California Agency Social 
Services Office, but the couple was never served with the order. Attempts to 
cfi'ect service by mail uere returned with a notation "addressee iinkrio\vn." 

The non-Indian couple again eluded attempts to contact them and it was 
not u n t i l  August 1 9 3 ,  when they filed their petition for guardianship i n  the 
Riverside Superior C'oiirt. that their whereabouts became known. The 
guardianship petition was not served on the mother until January 1979. at 
which time she again requested thz assistance of the BIA Social ServicesOffice 
on the Wind Kiver Reservation. The Social Services Officer, Elizabeth 
Freedman. contacted Pauline D. Revill, an attorney with Inland County Lcgal 
Services in Riverside, and requested legal assistance on behalf of the mother. 
On February 9, 1979. M s .  Bevill filed objections to thestatecourt guardianship 
petition contending ( I )  that thechild'sdomicile was that ofher natural mother, 
on the Wind River Reservation, and that the tribal court, therefore, had 
exclusive jurisdiction under Section IOl(a) of the Indian Child Welfare Act; 
and (2) that under the standards set forth in California Civil Code §5lSOerseq 
[Uniform Child Custody Jurisdiction Act). the California courts were an 
inconvenient forum in  that: (a )  Wyoming was the home state of the child; and 
(b) tlie tribal court has already assumed jurisdiction of the matter pursuant to 
its order of April 19. 1978, directing that the child be returned to the Wind 
River Court for f u r t h y r  proceedings (at this time is was not known by Ms. 
Hevill !tiat the child had been made a ward of the tribal court as early as 

ii'hile the state: court proceedings remained pending, Ms. Freedman filed 
a second petition in  the Wind Riv& Court on February 28. 1979. alleging that 

. 

Fcbruary 4. 1977). - .._ 
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the child was subject to the Iridian Child Welfare Act of 1978; that she was 
being unlawfully detained by the non-lndiuii couple iri  Riverside, California; 
and requestins action by the Court piir';uant t o  $101 of the 1ndi:in Child 
Welfnrt: Act r.25 li.S.C. 4 1'11 I ] .  Atternp!s to r.cr\.e the ji:ti!ion oit thz C t l t i j I i t  

ivere again urisuccesJu1. 

After a couple of continuances, the state court proceeding5 were finally 
set for hearing in the Riverside Superior Court for April 27, 1979. M s .  lkvill.  
after a discussion with the couple's attorney, felt that theg would leave the 
County despite an order restraining them from rcnioving the child from the 
jurisdiction of the Superior Court. She contacted California Indian liegal 
Services (CILS), and also the attorneys for the Xorthern Ar;tpahoe Tribe, 
Wilkinson, Cragun &( Barker, and discussed the possibility of the Tribe or the 
natural father intervening i r i  the Gliforilia proceedings t o  seek it protective 
order placing the child in  the temporary custody of the HIA Southem 
California Agency pending the hearing. 

In the meantime, CILS had also been contacted by attorncxs for \Vind 
River' Legal Scrviccs, who requested our assistance in the Superior Court 
proceedings on behalf of the natural father. Also, Barbara \\'oodall of 
Wilkinson, Cragun & Darker offered Ms. Devil1 assistance i n  preparing the 
legal arguments under the newly enacted provisions of the Indiaii Child 
Welfare Act. 'Ilie Nor:hern Arapahoe Tribe had declined to intervene, 
apparently because of sovereign immuiiiry considcrations, but wanted to lend 
the support of its l e ~ a l  staff to assist in the California custody procecclings. 'l-llis 
was March 22, 1979. 

During the next few days, contacts \vert' made with Ms. Ikvill, Ms. 
Woodall, the natural father, and Ste\,o Uilgyr of t!ie Aswciation on Amencan 
Indian Affairs, an organization \chid\ participated i n  the drafting of the Indian 
Child Wclfare legislation. ikickgroutid information on the provision; of the 
newly enacted legislation w;is oh!ainrcl. Also. affidavits isere executed by the 
natural father. detailing hi:; cfforts to S C t  in touch with the non-Indian couple 
and expressing his desire that the child he returned to her niother on the Wind 
River Reservation; by Elinheth Freedman detailing her contacts with the 
mother arid other members o f  her family, their joint effurts to contact the 
couple. and the history of the tribal cowt proceedings: by the mother stating 
the circumstances and substance of hcr i:nderstanding with the couple at the 
time they took the child with them on vacation. and cxplaining her 
unsuccessful attempts to get them to rctiirn the child; and by other rnembersof 
the mother's family explai:iing how the couple had been known to and were 
considered friends of the family, how they had been given custody of the child 
only for theduration of their \.acation hut  had refi:sed to rcturii thechild, and 
that there was neverariy intent by the mother to abandon o r  give thc child up; 
by the Chairman of,the Northern Arapahoe I'rihe. advisirig that hc Iiiid [lot 
been notified of the California cirstody proceedings i n  coinpliancc with the 
Iridian Child \Vetfare Act [.we $lf)?(:i)  of  the Act, 27 C!.S.C. $1912(a)], and 
requesting that the Californiii proccctlings be trnn\ferrcd IC, the Wind River 
Court; by the cus:ociian of t h e  Arapahoe Ccnsub ant! Enrollment ltccordj, 

- 
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ccrtifying that thechild and her mother wereenrolled membersofthe Northern 
Arapahoe Tribe; and by a judge of the Wind River Court of Indian Offenses, 
detailing the jurisdiction of the tribal court and stating that the tribal court 
would accept ;I transfer of the case from the California court pursuant to the 
iirovisior!s o f  the lncliari Child Welfare Act. Cenitied copieb of rht. rclevant 
tribal court orders were alw obtaiiiecl through the cooperation of Ms. 
Freedman of the M A  Wind River Agency. 

Through a series of telephone calls, the attorneys involved developed a 
strategy to raise the jurisdictional issue immediately. W e  felt that i t  was too 
risky t o  let the case proceed to a hearing on the merits, and that a motion 
attacking thejurisdictiori of the California court should be madeimmediately, 
thus forcing the court to consider separately the jurisdictional questions raised 
by the Indian Child Welfare Act. At the time, wealso were unsure whetherany 
funds would be madeavailable by the RIA to fly the motherand Ms. Freedman 
to California for the hearing on the merits. Without these witnesses, we thought 
it was doubtful that the court would grant custody to the motherand remove 
the child from a reasonably stable situation to one with which thechild had not 
had any contact for more than 2 years. 

On April 17. 1979. CI1.S filed demurrers (a California procedure similar 
to a rnotion to dismiss) to both the guardianship and the abandonment 
petitions arguing that I )  the Northern Arapahoe Tribe, through its tribal 
court, had exclusive jurisdiction over the custody of the child under the 
provisions of the Indian Child Welfare Act because she wasa ward of the tribal 
court [25 1J.S.C. $191 I(a)]; (2) that the child's domicile on the Wind River 
Rc-scr\,ation was a jurisdictional fact vesting cxclusive jurisdiction in the Tribe 
to determine her custody [again. rcliancc. was placed on 25 U.S.C. $191 I(a) 
since this provision reflects the prevailing caselaw which had developed prior to 
thc Act i n  three ina,jor cases: Wiscunsii! J'or~cntornies L*. Hoirstori, 393 F.Supp. 
719 ( 1973); Wukt$eld I*. Lirrle light, 2?b iMd. 333 (1975); and In Re Adoption 
qf Buehl (Ihckhpad I*. Anderson el at.), 87 Wn.2d 649, 555 P . 2  1334 (1976)J; 
(3) that the inherent right of tribes to regulate matters of "essential tribal rela- 
tions," including matters determining custody of Indian children, precluded 
the exercise of jurisdiction by the Superior Court; and (4) that California was 
an inconveniertt forum because the tribal court was more familiar with the 
history of the case. and the persons involved, and in fact had already assumed 
jurisdiction. 

At the same time that CILS filed its demurrers on behalf of the father, 
Inland Counties Legal Services, with the assistance of Rirhara Woodall,filed a 
Motion to Dismiss raising essentially the same issues and arguments under the 
Indian Child Welfare Act as had been prehented by demurrer. 

Judge Gerald F .  Schulte of the Riverside Superior Court granted our 
motion to shor,ten. dime. consolidated the guardianship and abandonment 
proceedings. and set the heirring on the jurisdictional issues for April 24, 1979. 

On April 24, 1979. the main arguments advanced by the non-Indian 
couple were that they had not been given proper notice of the proceedings in the 

6 ..> 
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Wind River Court, and that to take the child from them would not be iri the best 
interests of thechild. As to the first argumrnt,our response w a s  one of''itnclean 
hands" --- that they h a d  kriowin~ly e\.iiciatl co!!t:ict i t i t l i  !ti:: i:li>t!jtr a n d  her 
family in oi-dtr to prevent a coart, t r i h l  or otherwise, from adjudicating 
custody of the child. The second argumertt was the toughest one to deal with 
because the couple,apart from their cvasiveand un!awful C ~ I I ~ L I C I  i n  taking the 
child, had given the child their love and care and the child had become qiiite 
attached to them. Our most persuasive response to this aspect was the presence 
of the mother in the courtroom along with Ms. Fr.eedrnan of the HIA Wind 
River Agency. Though the judge seemed irnplzssed by the weight of the legal 
arguments, i t  was evident that the presence of the nntural mother, who had 
been deprived of any personal contact with the child for more than two years, 
heavily influenced his decision. 

In discussions prior to the hearing theattorneys involved had tried to put 
themselves in the position of the Judge -a man who lind no previous contact 
with the Iridian Child Welfare Act, and who was not attuned to theconcept of 
tribal'courts and tribal governments displacing the jurisdiction of the States 
and their courts - and to anticipate his concerns. As far a s  we knew, he was 
unversed in Indian law and unfamiliar with the unique status of tribes as 
dependent, sovereign nations. 'I'hc concerns which he expressed during the 
course of the lieanng arc probably exemplary of the concerns which any non- 
Indian judge i n  any state might express when confronted with the prospect of 
transferring jurisdiction of an Indian child custody proceeding to an unfamiliar 
tribal court system which very likely will apply diffcrenr ciilttiriil wlues and 
approaches i n  determining cuitody than a state coitrt. 

The primary concern of the Judge, as i t  rightfully shuuld haw been, was 
the welfare of the child (the child was not i l l  court during the hcaring). The 
presence of Ms. Freedmiin and the mother, and the assurances given by Ms. 
Freedman under oath that the child would he delivercd to the custody of the 
Wind River Court for further jmxeedings, seemed to alleviate this concern. He 
also cxpressed concern about, and questioned bo!h counsel and the wittiessrs 
regarding, the nature ofthe tribal court and its previous proceedings relating to 
the child's custody. Certified copies of the tribal court orders arid the federal 
regulatioris [25 C.F.K. 0 I I .223 and tribal ordinance definingthejurisdiction of 
the Wind River Court satisfied the Judge that the tribal court h;td jurijtliction 
over child custody proceedings. In oral argument, i t  was ernph;isiied that the 
coup:e would have the opportunity to present their case to the tribal court and 
to have the issue of c\ustody determined in a manner which was, from a 
procedural standpoint, quite similar to that of the state courts. 

In summary, the Judge was primarily concerned with the welfriie of the 
child and the jurisdiction and viability of the tribal court in makc the 
deter rn i n ii t ions neFa'sa ry to p r otec t the chi I ( I .  ' 

'The ntinierous affidavits from individuals with in&rdge of the case 
reflected their interest in thechild's wetfarrand werc indicatice of thecxtcndcd 
family aspect of the Northern- AraphOs ciilture. 'I hcsc werc perstlasive, as 
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were the affidavits from tribal officials, including a judge of the Wind River 
Court. Illtimately, though, the most persuasive factor was the presence of the 
niotlicr. \vhn was flown out to the court hearing at 1h.e expense of the BIA.  

At the conclusion of the hearing, on April 25. 1971). Judge Schulte issued 
his order directing that the child be produced in his courtroom the following 
day and that she be takcn into custody by Ms. Freedman for further 
proceedings before the tribal court. The Court's order (see Appendix A) 
specifically found that the Wind River Court had exclusive jurisdiction under 
Section 101(a) of the Indian Child Welfare Act [25 U.S.C. $1901 erseq.)and, 
further. that the Superior Court declined whatever jurisdiction it might 
otherwise have since it was an inconvenient forum, relying on California Civil 
Code $5  156. 

The non-Indian couple then sought a writ of mandamus, or, in the 
alternative. prohibition, from the California Court of Appeal, Fourth 
Appellate District. On April 30, 1979, the Court of Appeal stayed the order of 
the Superior Court pending the appellate court's review of the petition for writ 
of mandate/prohibition. Inland Counties Lkgal Services, on behalf of the 
child's mother, and CILS, on behalf of the father, opposed the petition. On 
May 4, 1979, the Coiirt of Appeal denied the writ of mandamus/prohibition. 

The final scene of the state court proceedings \vasa hearing before Judge 
Schulte on May 7. 1979, in  which he released Madeline to the custody of her 
mother pending a hearing on June I I. 1979 in the Wind River Court of Indian 
Offenses. The non-lndian couple were granted reasonable visitation. 

The non-Indian couple later participated in the hearing held in the Wind 
River Court. That court entered its order on June 8. 1979, making the child a 
ward of the court and granting temporary custody to her mother. The court 
declined to award visitation rights to the non-Indian couple. In its order, the 
court stated the reasons for this refusal expressly. The court feared that the 
non-Indian couple might again attempt to remove the child during a visitation 
period and that visitation might upset the child physically and mentally. The 
court noted, moreover, that the non-Indian couple were not in any way related 
by blood to the child. (Spe Appendix B.) 

The Standing Elk case raised important social and cultural, as  well as 
legal, issues. I t  was an educational process for everyone involved because it 
required new perspectives and new approaches to a situation which has existed 
for many years without any significant steps (prior to the Indian Child Welfare 
Act) being taken to resolve what has become a matter of crisis proportions for 
lndian tribes and parents -- the unlawful and oftentimes state-sanctioned 
removal of Indian'childrrn from their parents and from the tribal group and 
culture which Is ttieir heritage. .. 

The favorable result was not achieved solely 'through the efforts of the 
attorneys. I t  was a cooperative effort between attorneys, parents, tribal 
officials. and RIA representatives to athievea commongoal _-the return of3n 
lndian child to her  parents and to the tribal culture of which she is a part. We 

. 
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were fortunate to have a state judge who was willing to listen and to look 
beyond his own background and experience t o  examine concepts  of tribal 
sovereignty arid the critical need for tribes to have control over m i t t e r r  of 
"essential tribal rc!ations," sspecinlly mnttrr j  irivolving the custody of Indian 
children. I t  was the beginning o f  a process which I hope will he repeated i n  
future cases of a similar nature which arise i n  other courts throughout the 
country . 

+Steven Quesenberry is presently the Directing Attorney of the Escondido Office of 
California Indian I.egal Services. IIe is 3 graduate of I.oyola University School of IEW 
(Los Angeles) and has hezn prtlcticing in thearea of Indiaii Jaw for thelast three-and-8- 
helf years. 
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APPENDIX A 
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Steven V. Quesenberry, Lester .I. Marston, George Forman, Bruce Friedman, 
California Indian 1,egiil Services 

Attorneys for Defendant, Benno Standing Elk 

Before The Superior Court of the State of California 
For The County of Riverside 

Guardianship of the Person and Estate of 
MADELINE JANE STANDING ELK, a minor 

and 
In the Matter of MADELINE J A N E  STANDING KLK,  

a person who should be declared free from the cwtody and control of her 
parent or parents. 

This matter came on for hearing before the Honorable GERALD F. 
SCHULTE, Judge of the aboveentitled court, on April 24, 1979, on the 
demurrers cf the father of BENNO STANDING ELK, to the petitions in the 
above-cntitled proceedings. JOHN K. CARMACK, appeared on behalf of the 
petitioners, E U G E N E  A N D  CLARA GREEN; STEPHEN V. 
QIJESENRERKY appeared on behalf of the father and demurring party, 
BENKO STANDING E L K ;  and PA~lI ,I?i 'E DAY REVILL, of Inland 
Counties Legal Serviccs, appeared on behalf of the mother, DEBRA 
STAN1)lNG ELK JENKINS. Present in court were CLARA GREEN, oneof 
the petitioners for Guardianship; DEBRA STANDING ELK JENKINS,  
mother of the minor above named; and El-IZARETH FREEDMAN, Bureau 
of Indian Affairs Social Service Supervisor, Wind River Agency, Wyoming. 
The court having read the points arid authorities filed by counsel for the 
respective parties, having heard the argument of counsel thereon, and 
otherwise having reviewed the filesand records in these proceedings, makes the 
forlowing findings and order: 

FIND INCS 

I .  That the minor. MADELINE JANE STANDING ELK, is an Indian 
child and is a ward of the Wind River Court of Indian Offenses, IVind River 
Indian Reservation, Ft. Washakie, Wyoming, pursuant to that court's order of 
February 4. 1977; 

2. That as a haid of the Wind.Kiver Court, the minor is subject to the 
exclusive jurisdiction of the Wind River Court pursuant-to Section 10l(a) of 
the Indian Child Welfare Act of 1978. 25 U.S.C. 6 1901, C'I ~ e q .  

3. That in  the event an appellate court should determine that this Court 
hac jurisdiction over these proceedings, this Court ncvertheless declines to 
exercise its jurisdiction because this Court i5 an inconvenirnt forum and the 
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Wind River Court is the more appropriate forum to make orders affecting the 
custody of this minor. Pursuant to California Civil Code 0 5156 (Uniform 
Child Custody Jurisdiction Act). 

4. ' I h t  the Wind R.ivrr Court ,  by 0 r d t i d ; i t e t l  April 20, 1979, (:I cert!f;.d 
copy of which is ari;iched herrro), has au:horixd ELIZABETH 
F R E E D M A N ,  Social Services Supervisor of the Bureau of Indian Affairs 
Wind River Agency, to take physical custody of the minor for the purpose of 
transporting the minor back to the Wind River Court on the Wind River 
Reservation. 

5. That the petition in Riverside Superior Court Number 129617 is 
premature, as admitted by counsel for the petitioners i n  open court, and that 
the proceedings thereon should be taken off the Court's calendar. 

ORDER 

Based on the above findings and the files and records herein, the Court 
makes its order as follows: 

1. The demurrers to the petition for guardianship in Riverside Superior 
Couit No. 40999, are sustained and the pctition for Guardianship is hereby 
dismissed with prejudice; the hearing scheduled thereon for April 27, 1979, is 
removed from the Court's Calendar. 

2. The petition for abandonrnent in Riverside County Superior Court 
No. 129617, scheduled for hearing on April 27, 1979, is rcrnoved froni the 
Court's calendar. 

3. This matter is hereby transferred to the Wind River Court of lndian 
Offenses on ;he \Vind River Rcservntion in Wyoming. for further proceedings. 

4. The petitioners. EUGENE and CLARA GR IIEN. a r e  hereby orde;ed 
to physically produce the minor, MADELINE J A K E  STANIIISG ELK, to 
the undersigned judge in the courtroom of Department 2, of thc above+ntitled 
Court, at 9:OO 3.m. on April 25. 1979, for the purposs of transferring physical 
custody of said minor to ELIZABETH FREEDMAX, who is ticreby directed 
to take custody of and to deliver mid minor to the Wind River Court in 
accordance with that Coiict's Ortlcr of April 20, 1979. 
Dated: April 25, 1979 

G E R A L D  F. SCfllJl.'l'E 
Judge of the Superior Court 

. .  
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WIND RIVER COURT OF INDIAN OFFENSES 
Shoshone and Arapahoe Tribes, Wind River Indian Reservntion 

Fort WR sh Ilk i e, W y o rn i n 2 

SHOSHONE AND ARAPAHOE TRIBES 
Coiirt of Indian Offenses 

91 79 

ORDER OF THE COURT 

TO WHOM IT M A Y  CONCERK: 

The Wind River Court of Indian Offenses hereby empowers, Elizabeth 
N. Freedman, Bureau of Indian Affairs, Wind River Agency, Social Service 
Supervisor to take temporary custody of Madeline Jane Standing Elk, DOB: 
1-15-75 for the purpose of returning said minor child to the Wind River Rcser- 
vation for further disposition of said minor child by the Wind River Court 
of Indian Offenses. 

I s /  Judge of Court of Indian Offenses 

Dated i n  Court this 20th day of April, 1979 
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In the hlattrr of Custody and Guardinriship of: 
hladeline Jane Standing Elk, DOB.  O l /  15/75 

Northern Arapahoe Tribal Enrollment No. U113D1 
Wind River Indbn Reservation Wyoming 

A Minor Child 
Indian Child Welfare Act of 1973/Case KO. 0091 

ORDER OF couw 
TO WkIOM 17' M A Y  COSCEKN: 

The Court of Indian Offenses held a hearing in rcferznce tn the custody 
and guardianship of Madiline Jane Standing Elk. DOH01 / 151 75. The part.r.ts 
of said niirior child arc Iknno Standing Elk and Deborah (I l rown,  Standing 
Elk) Jenkins - divorccd on June I I, 1976. 

Those present i n  court were as folla\vs: Ikehorah Icnkins, represented by 
counsel. 1)avid C. Marion; Eugmz aitd Clara Circen, rcpreserrtzd by counscl, 
John K .  Kormac; Eli7.iibsth Freedman. R I A  Social Scrticcs; and Linda 
(Brown) hlunncll. 

orders: 
The court after hearing from those present. hereby issues the fallowing 

That Madeline .lane Standing Elk is a ward of thr Wind Iciver Court of 
Indian Offenses, and purhuant  to Section 101 ( a )  of tlw liidiari Child 
Welfare Act. Pub. I.. No. 95-608, 92 Stat. 3069 (1978). U.S.C. 25 ,  $1901 
et seq. provides i n  part: 

Where a n  Indian child is a ward of a tribal court, the Indian tribe 
shall retain exclusive jurisdiction. nothithstclnding the r cdenc r  or 
domicilz of the child. 

Iha t  since Madeline .lane Standing 111k is a ward of the Wind RivrrCotirt 
of Indian Offenses, this court has exclusive jurisdiction ovcr the custody 
proceedings,in~.olvirrp. said child. 

T h a t  thc  Wind River lrrclian Re>crvation. \Vforrilng, is the child's 
domicile. 

That the Korthern Arapahoe 'I'ribe which cncrcisrh jiir.isdiction o i i  [lie 
\i'ind River  Indian 1hcrv;itioir Ira.; ;I ciosc connection to tticchild arid her 
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natural parents. 

That the child's present and future care, protection. training and personal 
relatinridiips arc riiorc readily available on the Wind River lridiari Ileser- 
vat io 11. W y o rn i ng . 

Based upon the foregoing conclusions of law and findings of facts, the 
court finds generally for the plaintiff, Deborah (Brown. Standing Elk) 
Jenkins; and against the defendants. Eugene and Clara Green (non- 
Indians). 

miat Madeline Jane Standing Elk is to be placed in the temporary custody 
and care of her natural mother, Ikborah (Brown, Standing Elk) Jenkins, 
until further orders of the court. 

71131 Deborah Jenkins is authorized to give her consent for any medical, 
dental or surgical procedures deemed to be i n  the best interest of said 
minor child. 
That the Per Capita Dividend of Madeline Jane Standing Elk is to be held 
in the Bureau of Indian Affairs IIM Office, and will be under the super- 
vision of the BIA Social Services. 

IO) That any monies previously accrued in Madeline's IIM Account at the 
Wind River Indian Agency are not to be released unless authorized by a 
Judge of the Court of Indian Offenses. 

1 I )  That Eugene and Clara Green are prohibited from visiting with Madeline 
Jane Standing Elk at any time or place, due to the following reasons: 

a )  Iliey may try to remove said child from the jurisdiction of the Wind 
River Court of Indian Offenses. 

b) They are not blood related to Madeline Standing Elk and are further 
restrained from interfering in any way with the rehabilitation of said 
child in her natural home and the Arapahoe Tribe. 

That any visitations by F.ugene and Clara Green with Madeline may 
upset her in the extreme, and be detrimental to her health, both 
physically and mentally. 

KOW THEREFORE. IT IS HEREBY ORDERED, CONSIDERED, 
ADJ1JDGED AND DECREED that: 

I )  Madeline Jane Standing Elk will remain in the temporary custody and 
care of her natural mother, Ikborah Jenkins, until further orders of the 
court. 
That Madqline, Jane Standing Elk will remain a ward of the Wind River 
Court of Indian Offenses, and this court retains exclusive jurisdiction over 
any proceedings involving said minor child. 
That the court having taken i n t o  consideration the health and welfare of 
said minor child, frels i t \  decision justified. due to the apparent need of 
supervision and security for said child and said action is dcenied to be in 

c) 

2) 
.. ... 

3) 
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the best interest of said minor child 

That all previous court orders concerning Madeline .laric Standing Elk 
are hereby this day rescinded. 

Dated in court this 8th day of June. 1979. 

4) 

Vida B. Haukaas, Associate Judge 
Wind River  Court o f  lndian Offenses 

- .... 
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THE TRIBAL JUSTICE CENTER 
I. The Tribal Justice Center Concept 

The activities of tribal law enforcemerlt aiidjudicial persolinel occur i n  a 
unique and complex setting. The functions of the tribal court and related 
agencies and officials take place within the context of and implement the tribe’s 
self-governing status. That quasi-sovereign status is unparalleled in any other 
entity within the United States. Its unique character and the political history 
which surrounds it endow reservation legal disputes with issues and problems 

parties. More specifically, fluctuating federal policy with regard to tribal self- 
determination has prohibited consistent development of tribal judicial mech- 
anisms. During the past decade, however, federal policy has generally favored 
and fostered tribal self-determination. That posture has seen a return ofjudicial 
and governmental responsibility to the tribe. 

The current state of tribal judicial and govemiiiental institutions reflects 
,that vacillating policy. Entities within any single reservation have achieved 
various stages of development and organization. The individuals performing 
these important tribal functions have varied backgrounds and vastly differing 
levels of training and commitment Codes and procedures vary in coverage, 
form and quality. 

Unquestionably, the awareness and ability of the individuals involved in 
the administration of tribal justice determine its quality. Thus, tribal judicial 
and law enforcement entities must consist of personnel responsive to the com- 
munity which they serve, and the effect of such factors as gcographical 2nd 
political containment, culture and tradition, and the economic realities of 
reservation life. These individuals must also be equipped to deal with the legal 
substance of their responsibilities. 

The Indian Civil Rights Act poses both a legal and a political responsi- 
bility to the arbiters of tribal justice. Ln particular, the Indian Rill of Rights 
contains limitations on the self-government powers which tribal justice person- 
nel must both obey and enforce. I n  its larger political sense, the Indian Civil 
Rights Act affirms tribal powers of self-government within the context of its 
mandate that certain safeguards limit the exercise of these powers. As 
interpreted by the United States Supreme Court in Martinez v. Santa CInm 
Pueb!o, the Act’s failure to provide for federal court review in civil cases 
reflects congressional intent to leave such matters to the tribes. However, the 
caution of the Court that legislation could provide for such review notifies 
tribes of their obligation to understand and enforce these provisions. 

During recent years, training for individuals involved in many facets of 
the tribal justice system has increased.. Nevertheless, a 1976-1 977 survey 
rcport entitjed Indian SelJ.Deierminntion and the Role of Tribal Courts 
reveals that sixty-nine percent of tribal court judgesresponding to the survey 
indicated that they had assumed their positions without any training. Nearly 
twethirds indicated a need for increased training. The survey also documents 
the need for training for other tribal judicial personnel, a s  well as a need for 
consultants, resource materials, law libraries. and community education. The 

< which transcend the substantive and procedural questions posed by events and 

-6 7- 



\ 

I TCR C-34 6/79 

Americriri Indian Lmvyer Training Program (AILTP) has entleavored to 
provide such training and resource materials. 

For the most part. AILTP h n s  directed its efforts toward filling the need 
for trairied represcnt:itivrs i n  tribal courts [!lrough its yaralzgal trnirlingprojeci. 
The trainees complete intensive sessions on the procedure ofcivil and criminal 
law, as well as legal research and writing. They serve as “advocates” in over 
sixty tribal courts. In  addition, AILTP publishes theIttdianLawReporter, the 
Manual of Indian Criminal Jurisdiction, the Mattual of Indian Law and 
other resource materials for individuals involved in the administration of 
tribal justice. 

The response to AILTP’s training programs and resource materials 
documents their importance to tribal justice systems, and in the larger picture, 
to tribal self-determination. During AILTP site visits to thereservations, tribal 
law enforcement personnel, judges, council members, residents, and advocates 
alike have expressed the need for training at all levels. 

A, great interest in such training now exists at the reservation level. 
Council members readily reveal gaps and problems in their tribal codes and 
seek advice. Judicial and law enforcement personnel express frustration with 
the attitudes and legal background of their colleagues. They express, as well, 
dedication to implementing and exercising powers of self-government and 
decision-making. 

The reservations are communities of various sizes, populations, and 
demographies. As do municipalities and other politically unified areas, they 
share a need for structures, standards, and mechanisms to ensure peace and 
order. The resenations need safeguards to ensure that the quest for peace and 
order does not interfere unduly with the personal liberties of their citizens. In 
adopting a policy of tribal self-determination, Congress provided that these 
structures, mechanisms, and standards come from the community they sene.  
In enacting the Indian Bill of Rights, Congress added a guarantee of 
fundamental civil rights. However, these powers and safeguards beco:?ie real 
only when meaningfully implemented and enforced. Thus, without functioning 
tribal courts, tribal law can exist in theory only. Without aware lawmakers 
these powers and limitations remain unexercised. In the reservation context, 
the absence of standards, structures and mechanisms takes on great significance. 

The reservation context intensifies the impact of unimplemented or 
unenforced self-government powers in the civil area 7.s well. The low income 
level of most reservation Indians intensifies the impact of consumer problems. 
Lack of tribal self government i n  the custody area has contributed to the dis- 
proportionate placement of Iridian children off the reservation. Congress 
recently recognized ;hat these matters are best handled by the tribe. The 
comprehensive provisions of the Indian Child Welfare Act of 1978 reaffirm 

Congress has recognized that the tribal communities can best govern 
themselves-can best respond to the unique combination of cultural, political, 
and lcgal issues which a government must confront. However, the earlier 
stance of the federal government has left the tribes ill-prepared to implement 
these powers smoothly. The capability exists, as does the desire for self- 
determination. 

tribal jurisdiction iri child custody matters. _.. 
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Efforts to realize the inherent capacity and appropriateness of tribal self- 
government have been too sporadic in approach and coverage. Scveral groups 
have emerged for various periods of time to serve different functions in this 
regard. The record and the problems emphatically express the need for a 
coordinated, centralized approach, The Cornmunity Services Administration 
has taken the initial step in responding to that need. In 1978, CSA approved a 
one-year planning grant to the American Indian Lawyer Training Program, 
lnc., to enable it to extend its curriculum, training. and resources to all facetsof 
the tribal justice system by creating and operating a Tribal Justice Center. The 
Center will house and furnish training sessions, resource materials and support 
activities to personnel of tribal courts and law and other agencies. As outlined 
in AILTP’s proposal to CSA, activities during the one year grant period 
include the development, testing, and revision of materials for the training and 
support of tribal court personnel, a search for a permanent site for the training 
and support center, and a long-term development plan. (A detailed description 
of the structure, scope and purpose of the Tribal Justice Center follows.) 

CSA’s laudable commitment of funds to the Tribal Justice Center 
project has initiated this important endeavor. Continued progress of the Tribal 
Justice Ccnter, and through its efforts, the administration of tribaljustice,now 
depends on the ongoing participation of the Community Services Adminis- 
tration in conjunction with other agencies concerned with Indian affairs. 

11. Overview 
The Tribal Justice Center will centralize training and support activities 

with regard to the administration of justice on Indian reservations. The 
Center’s projects will address both the substantive and procediiral issucs 
facing tribal courts and will, in addition, provide appropriate training and 
materials for officials whose activities affect, directly or indirectly, the admin- 
istra!ion of justice on Indian resenrations 

The Tribal Justice Center will utilize training, technical assistance, and 
research to achieve its goals. The American Indian Lawyer Training Program 
(AILTP) has already implemented this approach successfully in its advocate 
training program. The Tribal Justice Center will make these services available 
to a wider audience on a larger scale. Individuals and entities envisioned as 
recipients of these projects include tribal court judges, law enforcement 
personnel, community groups, and tribal council menbers, as well as 
advocates. 

As has AILTP in the past., the Center will use primers, discussion 
materials, video cassettes, and feature length films developed specifically for 
training purposes. The sessions will vary in length in order to permit the parti- 
cipation of individuals without undue interference with their family and work 
obligations. Trainingof individuals will be separate, but at times concurrent, to 
allow optimum use df available stqff and materials and to permit the exchange 
of ideas. L s.., 

The support component of the Tribal Justice Center will again build on 
the AILTP model. Tribal Justice Center staff members will respond to 
requests for assistance from participants by performing research, discussing 

- 
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issues. or preparing documents. This service will help to alleviate the 
problems caused by lack of access to legal reference materials. I n  addition, this 
component will provide consulting services to tribal justice personnel and 
entities i n  such areas as court procedure 2nd code revision. 

Finally. the Cr'nter will produce a variety of legal reference matq-ials 
tailored specifically t o  the needs of participants in various facets of the 
administration of tribai justice. These will include publications presently 
prepared by AILTP, such as the Iridicrn Law Reporter and the Tribal Court 
Reporter. 

111. Activities During the Initial Grant Period 
A. Overview 

Projects and decisions to be initiated or completed during the first 
funding year of the Tribal Justice Center have progressed on schedule. A 
Steering Committee was established to provide direction and suggestions 
during the early stages of the grant and to review materials developed for the 
Cenrer. Serving on that Committee are: 

Richard Trudell, Executive Director 
American Indian Lawyer Training Program, Inc. 
Oakland. California 
(Santee Sioux) 
Edward Halbach, Professor of Law 
University of California, Ilerkeley 
School of Law, Boalt Mall 
Berkeley, California 
David Getclies. Esq. 
Gctches & Green 
Booulder. Colorado (Cheyenne River Sioux) 
Hilda A. Manuel, Chief Judge 
Papago Tribal Court Tribal Prosecutor 
Sells, Arizona Fort Hall, Idaho 
(Papago) (Shoshone Bannock) 

Members of the Steering Committee met in  AILTP's Oakland office on 
December 2 I .  1978 to discuss the structure. format, curriculum and site of the 
Tribal Justice Center. At that meeting. the Committee decided to hold a Spring 
meeting in the Washington, D.C. area so that i t  would be convenient for 
representatives from federal agencies to attend. On April 30, 1979, members 
of the Steering Committee conducted a working meeting at the Keybridge 
Marriott Hotel in.Arlington. Virginia. Federal agencies represented there 
included the Burequ of Indian Affairs. the E,conomic Development Adminis- 
tration, the En'dowment for the Humanities, the Community Services Admin- 
istration and the Administration for Native Americlns'of the Department of 
Health. Education and Welfare. 

The most extensively debated issue ai the meeting concerned the Bureau 
of Iriclian Affairs' intention to create a "National Indian Training Center." A 
representative of the Bureau informed the Committee and those in  attendance 

Douglas Hutchinson, Esq. 
Portland, Oregon 

Brenda Lce, Prosecutor 
Wzrm Springs Tribal Court 
Warm Springs, Oregon 

Blaine Edmo 

(Osage) 
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at the meeting that the proposed Training Center would eventually house all of 
the Bureau's law and order trainingresponsibilities. The Bureau plans to locate 
the Training Center in Bri&arn City, Utah. 

The Committee found this plan to be extremely detrimental to the proper 
debelopment of the justice systems on ltldian rcsentations. The Training 
Center would isolate law and order training from critical resources such as law 
schools, judicial councils, law libraries and accessible air travel facilities. 
Members of the Committee expressed great concern that the Bureau plan 
would prove a drastic mistake. The attempt to incorporate into a multi-purpose 
training program the differing training needs of tribal couit and law enforce- 
ment personnel would definitely leave both with inadequate programs. 
B. Site Selection 

The initial grant calls for the exploration of alternative sites during the 
first three quarters ofthegrant period, with transition to aTribal Justice Center 
facility during the fourth. These activities have progressed on schedule. 

At its meeting, the Committee emphasized access to a good library and 
airport' and the availability of personnel as primary factors in the selection 
process. A site in Indian country would not have these features, nor adequate 
printing, film devdopment and other related services. As AILTP has found the 
Bay Area to afford all of the necessary facilities and services, the search for a 
site has now centered on that region. 

The Tribal Justice Center facility will house, at one site, all of the 
Center's activities. Thus, it must have classroom space for fifty people, as well 
as meeting rooms for small groups and an auditorium suitable for model trials 
and film presentations. These must be situated so as to permit training sessions 
without undue interruption of the day to day operations OF the Center. 
C. Pilot Program 

The initial grant provides for five on-site training sessions as tests of this 
facet of the Center's curriculum. A session conducted recently has demon- 
strated the effectiveness and viability of such sessions. 

On March 12, 1979, AILTP presented a model trial at the Papago 
Reservation. Approximately twenty judges and law enforcement personnel 
from reservations throughout Arizona and New Mexico attended, along with 
several members of the Papago Council, law enforcement and judicial 
personnel and community members. Following the model trial, the participants 
heard a panel discussion regarding the resolution of issues facing tribal courts. 
Classes on the civil jurisdiction of tribal courts and the Indian Bill of Rights 
completed the session. 

Sessions at the Warm Springs and Northern Cheyenne Reservations 
took place during the Lyeekof April 15,1979, aRd at Fort Hall during the week 
of April 23, 1979: AlLTP presented workshops for various law enforccment 
entities, members of the tribal judiciary and tribal counXilpersons. 7'1x roles, 
acthities, and relationships of these individuals were discussed, as werc s u b  
stantive and procedural issues. The sessions provided education and informa- 
tion and fostered constructive communication among and within these groups. 
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D. Films 
Progress has been made on each of the five films to be completed under 

the initial funding contract. Work has begun on the scripts of the two feature 
films. These will cover thi: history, structure, and jicrisiliction ( i t  tiiba! colirts, 
andthe welfare and legal status of the Indian child. The script for a short film on 
interviewing techniques is almost complete, as is the script for a short film on 
the advantages, disadvantages, and procedures of plea bargaining in tribal 
courts. Finally, discussion of the content and format of a film on ethical 
problems i n  the administration of justice has begun. 

E. Resource Materials 

AILTP continuously revises, updates, and creates curriculummaterials 
for training purposes. The initial grant provides funding for these activities and 
they have progressed apace. The proposal foresees the initiation of work on 
materials regarding administrative hearings, law reform and community 
development, as well as a book length collection of self-contained essays on 
Indian law. This book will serve as a resource tool to both lay persons and 
attorneys practicing Indiari law. Its format will facilitate its use by these some- 
times diverse groups. The text of each chapter.will be clear and practical. 
Programmed study materials and extensive footnotes will enable each 
individual to supplement the text according to his or her own needs and back- 
ground. The individual authors have begun their respective chapters and 
publication is anticipated in mid-summer. 

The proposal also calls for the continuation ofpublications now produced 
by AILTP and for the initiation of books on termination, Indian tax law, and a 
quarterly Tribal Coiirf Reporter. Reseaich has begun on each of the books. 
The first issue of the Trihul Cozirf Reporier, a quartzrly publication reporting 
and analyzing tribal court opinions and containing articles of tribal court 
administration and substantive and procedurnl legal issues, came out on March 
1 .  1979. The Iridiari Law Reporter has continued to provide on a monthly 
basis the reporting service which AILTP began six years ago. 

1V. Conclusion 

Although the Tribal Justice Center has not yet begun operation, the 
Center concept and the CSA grant have already enabled AILTP to prepare 
and provide materials and programs of value to participants in the adminis- 
tration ofjustice on Indian reservations. These activities have widened both the 
scope and the zudience of AILTP’s programs Hopefully, continued funding 
will permit the continu:ition of these accomplishments. 
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P R O F I L E  OF 

THE AMERICAN I N D I A N  LAWYER T R A I N I N G  PROGRAM, I N C ,  

Thc American I n d i a n  Lawyer T r a i n i n g  Program, I n c .  
(AJLTP) i s an I n d i a n  Coiindcd ancl a d m i n i s t c r c d  n o x - p r o f i  t. 
c o r p o r : \ t i o i i .  SinLc i t s  . ir iccptiori  i n  1 9 7 5  Al1, ' l .P hos 
d e s i g n e d  arid implentcntcd prograins t o  promo t c  t r i b a l  
s o v e r e i g n t y  and s e l f - d c t c r m i n a t i o n  t h r o u g h  p r o v i s i o n  of  
t r a i n i n g  and r e s o u r c e s  t o  I r idian a t t o r n e y s ,  law s t u d e n t s  
and a d v o c a t e s  commit ted t o  s e r v i n g  t h e  l e g a l  e x i g e n c i e s  

, o f  I n d i a n  p e o p l e .  

PROGRAMS FOR INDIAN ATTORNEYS A N D  LAW STUDENTS 

I n d i a n  A t t o r n e y  F e l l o w s h i p  Program - 

From 1 9 7 5  t h r o u g h  mid-1978,  AILTP a d m i n i s t e r e d  a 
F e l l o w s h i p  Program f o r  I n d i a n  a t t o r n e y s .  I n  t h a t  p r o -  
gram a t o t a l  o f  e l e v e n  I n d i a n  a t t o r n e y s  were p rov ided  
w i t h  t h e  f i n a n c i a l ,  1 . o g i s t i c a l  ancl l e g a l  s u p p o r t  n e c e s s a r y  
t o  e s t a b l i s h  themse lves  i n  p r i v a t e  p r a c t i c e  on o r  nea r  
I n d i a n  r c s c r v a t i o n s .  The prograin was based  on t h e  pc r -  
c e p t i o n  t h a t  I n d i a n  a t t o r n e y s  g e n e r a l l y  l a c k  t h e  f i n a n c i a l  
r e s o u r c e s  n e c e s s a r y  t o  e s t a b l i s h  a s o l e  p r a c t . i c c  on o r  
n e a r  a n  I n d i a n  r e s e r v a t i o n .  T h i s ,  t o g e t h e r  w i t h  t h e  p r o s -  
p e c t  o f  i s o l a t i o r i  froiri t h e  e x p e r t i s e  o% o t h e r  lawyers,  hac1 
t h e  n c t  e f  €ect o f  d r i v i n g  I n d i a n  a t t o r n e y s  i n t o  governinent 
j o b s  o r  u rban  1 . a ~  f i r m s  w h e r e  t h e i r  skil1.s werc l a r g e l y  
l o s t  t o  t h e i r  t r i b e s .  The Fe1lowshi.p Program was dcs igned  
t o  c r e a t e  more  f a v o r a b l e  c o n d i t i o n s  f o r  I n d i a n  a t t o r n e y s  
who wished  t o  base t h e i r  p r o f e s s i o n a l  carcers  on o r  n e a r  
r c s e r v a t i o n s .  

I n  1978 A I L T P  i n i t i a t e d  t h e  Law A s s o c i a t e  Program 
f o r  r e c e n t  I n d i a n  law s c h o o l  g r a d u a t e s .  Through t h e  Law 
A s s o c i a t e  Y r o g r m ,  I n d i a n  law s c h o o l  g r a d u a t c s  recc ived  
s t i p e n d  s u p p o r t  w h i l e  s e r v i n g  o n e - y c a r  a s s o c i a t c  t c m s  
w i t h  I n d i a n  a t t o r n e y s  i n  p r i v a t e  p r a c t i c e  on o r  n e a r  
I n d i a n  r e s e r v i j t i o n s .  
l a w  a s s o c i a t c : S  p r o v i d e .  p o  ._ - bono lcg31. sc rv iccs  t o  t r i b a l  
c l i c n t s  0.r t o  i n d i g c n t  I n d i a n  c l i c n t s  who would,  w i thou t  
t h e s c  s c r v i c e s ,  have  no a c c e s s  t o  legal .  a s s i s t a n c e .  '1'0 
d a t e ,  s c v e n  I n d i a n  3 . a ~  g r a d u a t e s  Iiavc p a r t i c i p a t e d  i n  
t h e  Law A s s o c i a t e  Program. 

I lur ing t h c i r  a s s o c i a t c  p e r i o d s ,  

I n d i a n  Law Scininar a n d  Intcr-n Pro  icct  



s c v e n t y  I n d i a n  law s t u d e n t s  have r e c e i v e d  b a s i c  i n -  
s t r u c t i o n  i n  I n d i a n  law and p l a c e d  w i t h  . t r i b a l  govern-  
m e n t s ,  c o u r t  systeins,  r e s e r v a t i o n  l e g a l  s e r v i c e s ,  and 
AILTP f e l l o w s  t o  a l l o w  t h e  s t u d e n t s  t o  become a c q u a i n t e d  
w i t l i  t h e  p r a c t i c e  o f  I n d i a n  law. T h i s  p r o j e c t  was i i n -  
p l e s i en tcd  i n  1 9 7 4  and h a s  been conducted  d u r i n g  t h e  
~ L i l 1 i i ~ i ~ ! 1 ' ~  o f  1 9 7 4 ,  S 9 7 5 ,  1.976 2nd 1 9 7 9 .  

T R I B A L  COURT ADVOCATE T R A I N I N G  PROGRAM 

S i n c e  September ,  1 9 7 6 ,  AILTP has  a d m i n i s t e r e d  a 
T r i b a i  Cour t  Advocate  T r a i n i n g  Program i n  which I n d i a n  
p r o s e c u t o r s  and d e f e n d e r s  a re  t r a i n e d  f o r  t h e  t r i b a l  
c o u r t  sys t ems  on r e s e r v a t i o n s .  Approximately 250 
a d v o c a t e s  have r e c e i v e d  t r a i n i n g  t h r o u g h  t h e  T r i b a l  Court  
Advocate  T r a i n i n g  P r o j e c t .  T r a i n e e s  r e c e i v e  s k i l l s  t r a i n -  
i n g  o v e r  a o n e - y e a r  p e r i o d  i n  t h e  f o l l o w i n g  a r e a s :  i n -  
v e s t i g a t i o n ,  i n t e r v i e w i n g ,  open ing  s t a t e m e n t s ,  d i r e c t  
and  c r o s s  e x a m i n a t i o n ,  and c l o s i n g  arguments .  I n  a d d i -  
t i o n ,  t r a i n e e s  a r c  p r o v i d e d  i n s t r u c t i o n  on due p r o c e s s ,  
e q u a l  p r o t c c t i o n ,  e v i d e n c e ,  and ,  most r e c e n t l y ,  t h e  
I n d i a n  C h i l d  Welfare  A c t  o f  1978 .  

PUBLICATIONS 

Con;)lementirig i t s  e d u c a t i o n  programs,  A I L T P  h a s  p ro -  
duced  s e v e r a l  p u b l i c a t i o n s .  

I n d i a n  Law K e p o r t c r  

S i n c e  1 9 7 4  AILTP h a s  p u b l i s h e d  t h e  I n d i a n  Law 
- R e p o r t e l - ,  a monthly r e p o r t e r  s e r v i c e  devo ted  t o  r e p o r t -  
i n g  recc 'nt  deve lopments  i n  t h e  f i e l d  o f  I n d i a n  law. 
The R e p o r t e r  c o n t a i n s  a d i g e s t  of  r e c e n t  f e d e r a l  and 
s t a t e  c o u r t  d e c i s i o n s  p e r t a i n i n g  t o  I n d i a n s .  I n  a d d i t i o n ,  
t h e  =.;r-ter c o n t a i n s  a d e s c r i p t i o n  of  t h e  s t a t u s  o f  
o n - g o i n g  l i t i g a t i o n ,  a summary o f  l e g i s l a t i v e  i n f o r m a t i o n ,  
and r e p o r t s  from v a r i o u s  f e d e r a l  a g e n c i e s  o f  impor t  t o  
I n d i a n s .  

T r i b a l  Court .  . R & p o r t e r  .. 
' A ... 

T h i s  q u a r t c r l y  p u b l i c a t i o n  r e p o r t s  and anal .yzes  
t r i b a l  c o u r t  o p i n i o n s  t o  e n a b l e  t r i b a l  j u d i c i a l  p e r s o n n e l  
from a l l  p a r t s  o f  t h e  c o u n t r y  t o  b e n e f i t  from t h e  r c s o l u -  
t i o n  o f  i s s u e s  by o t h e r  t r i b a l  c o u r t s .  The R e p o r t c r  
s e r v e s  a s  a s o u r c e  o f  p r c c c d c n t  and p c r s u a s i v e  a u t h o r i t y  
f rom t r i b a l  c o u r t s  aware o f  and r e s p o n s i v c  t o  t h e  unique 
c h a r a c t e r  o f  i s s u e s  i n v o l v c d  i n  r e s e r v a t i o n  l c g a l  d i s p u t e s .  

- 1 0 6 -  



The R c p o r t c r  - a l s o  c o n t a i n s  a r t i c l e s  dcal.it1g s p e c i f i c a l l y  
w i t h  t hc i n c  r e  a s i n g  1 y comp 1 e x  r e  s 1) on  s i 1) i 1. it i e s a nd i. s s u e s  
fric:ing t r i b a l  C O L ! ~ & . C ; .  T h e  T~- . i1) :11  .-. (:curt  -. RcX>ortci- - ~ -f:i.l.Is 
t l ic o the rwise  t 1 i ~ ~ \ 1 . ~ t  11c;ed. EOJ. i! 1 . ~ 1 3 0 ~   ti.:^. . . ;crvicc cit .al . ing 
s p  e c i f i c a 1 1. y w i t 11 t r i b a 1 c 0 UI: t dev e 10 pmen t s . 

0 t h e  r Pub 1 i. c a t  i o n s  .- 

AILTP a l s o  p u b l i s h e s  t h e  __-.-____ Manual o f  I n d i a n  Law (now 
i n  i t s  f i f t h  e d i t i o n ) ,  Mrinual o f  I n d i a n  Cr imina l  Jur is-  
d i c t i o n ,  I s s u e s  i n  Flutua:Lity --- (denl.Iy6g w i t h  t h e  e n f o r c c -  
ment o f  t r i b a l  c o u r t  judgements  i n  o t h e r  j u r i s d i c t i o n s ) ,  
and The I n d i a n  C h i l d  Idelfare A c t  of  1978: A Law f o r  o u r  
C h i l d r e n  (which p r e s e n t s  a summary and a n a l y s i s  o f  t h i s  
newly e n a c t e d  law).  I n  p r e p a r a t i o n  i s  a Flanual o n  I n d i a n  
T a x a t i o n ,  which w i l l  f i l . 1  a n  u r c e n t  need f o r  a work 011 

.--- , 

--- -- 

t h i s  i m p o r t a n t  a r ca .  
S c l E - D e t e r m i n a t i o n  and t h e  Role  o f  T r i b a l  Cour t s  1 1 9 7 7 1 .  

Other  p u b i i c a t . i o n s  i n c l u d e  __.___ Ind.ian 
----- __-____I__-- --. 

a s u r v e y  01- somc r i inet  y - e i g h t  t r i b a l  c o u r t  sys t cms ;  a n i -  
I n d i a n  T r i b c s  ; I S  Governments -- (-1 975)  , produced by t h e  
f i r s t  group o f  law s t u d e n t  i n t e rns .  This l a t t c r  work 
i n c l u d e s  a b r i e f  s u r v c y  o f  thc state o f  rcacl iness  o f  
s i x  t r i b a l  governments € o r  economic developinent . 

-I__ 

C ON I: E R 1: N C; E S AND S E b1.T N A!{ S 

A I L T Y  p e r i o d i c a l l y  s p o n s o r s  ScIiliJlarS, c o n f e r e n c e s  
and workshops  d e a l i n g  w i t h  s u c h  a rcas  a s  Ind ian  n a t u r a l  
resources (May, 1 9 7 9 ) ,  t r i b a l  judicial sys tems ( J u n e ,  
1 9 7 S ) ,  I n d i a n  t a x a t . i o n  ( S c p t .  , 1 9 7 7 )  , t r i b a l  govcrnments 
(March, 1 9 7 4 ) ,  and o t h e r  a r e a s  o f  impor t  t o  I n d i a n  p a o p l e .  

* * *  

AILTI' O f f i c e  L o c a t i o n s  

AIIATP i i i a in ta ins  i t s  niain o f f i c e  a t  319 blacArtliur 
Boulcvai-cl', . i )akland,  Xa1rifoinj.a 94610 (415-834-9333)  ; 
i t s  11.C. branch  of l j . c t .  i s  loc:rtccl...at 17.1.2 N S t r c c t ,  N . K . ,  
I r ' a sh ing ton ,  D . C .  200:;6 ( 2 0 2 - 4 6 6 - 4 0 8 5 )  . 
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