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W e  open this meeting of judges, lawyers and scholars  l iere at the 

scene of Roscoe Pound ' s  1906 speech, in. o rder  to  remind ourselves of 

what he said and to underscore the soberjxg reali ty that progress  i s  slow 

and that much remains to  be done. On that occasion Pound gave to our 

profession and to  the country the first truly comprehensive c r i t i ca l  

analysis of American jcs t ice  2nd of problems that had accumulated in the 

first 130 yea r s  of our independence. In that span of t ime our country had 

grown f rom three  million people in  a largely rural society- on the eas te rn  

seaboard to  85 million people spread Over a. continent with rapidly expand- 

ing cities built around a dynamic industrial  economy. 

The conference we open tonight i s  significant: because it is the first 

time that the Chief Just ices  of the highest s ta te  courts ,  the leaders  of the 

federal  cour t s ,  l eaders  of the organized ba r ,  legal scholars and thoughtful 

members  of other disciplines have joined forces  to take a hard  look at how 

our  system of jas t ice  is working,to consider whether it can cope with the 

demands of the fu ture ,  and to begin a process  of inquiry into needed 

change. But 
this meeting 

/will. be judged. not on its unique composition but on what 

i t  st imulates for  the yea r s  ahead, 
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If we a r e  to justify taking two days' time of more  than 200 leaders  

of the Law, it will be useful to make c lear  what v e  a r e  - not he re  to do. 

That i s  a task eas i e r ,  perhaps,  than to say with precision what we 

hope to accomplish.  

details relating, for example,  to  juvenile justice,  sentencing and corrections,  

judicial administration, details of procedure,  training of lawyers and judges, 

regulation of the 

a r e  receiving increasing attention by various commissions and committees.  

W e  a r e  pr imari ly  concerned with fundamentals. 

W e  a r e  not h e r e  to deal pr imari ly  with specifics and 

profession - -  important as all those a r e .  Those subjects 

Since Pound spoke here  70 yea r s  ago, there  have been countless 

conferences, seminars ,  and studies on every aspect of the administration 

~f j ~ s t i ~ e .  A ~ ~ V : E G -  of t l i G s L  ~ a t h e i ~ i u g ~  G ~ ~ I ~ U I L -  

s t ra tes ,  however, that, as Pound said, we have been "tinkering where 

comprehensive re form i s  needed. I '  

we have also been doing a good deal more  than in some ea r l i e r  periods,  

when, as Pound said,  our profession thought i t  was making progress  by 

eliminating "all Latin and Law-French t e rms  f rom the law books. 

Any suggestion that nothing has been done in these 70 y e a r s  would be very 

wrong. 

motion here .  

Although we have indeed been tinkering, 

A great  deal was done, and much of it was due to what he se t  in 

We have been making both minor and major  improvements f rom 

time to t ime - -  all  of them valuable in their  setting - -  but we have not 

really faced up to whether there  a r e  other mechanisms and procedures 

better adapted 
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to meet  the needs of society and of individuals. And, even i f  what we now 

have i s  presently tolerable,  we must  ask  whether it will be adequate to. 

cope with what wi l l  come in the next 2 5  o r  50 yea r s ,  given the dynamic 

expansion of litigation in the past  ten yea r s ,  the growth of the country, 

and the increasing complexity of both. When a city o r  state grows from 

three to four million, that does more  than increase human problems by 

one-third for  there  is a geometric progression a t  work, a s  s ta tes  like 

Florida and California have discovered. Such increases  bring tensions 

in labor management relations, in schools, /zoning and housing problems, in 

civil rights c la ims,  and/a host of other a r e a s .  

in 

in 
We must  consider funda- 

mental  questions about changes in our society that will c rea te  even more  

demands on the judicial sys tems.  

Because the world has  experienced more  changes in these 70 yea r s  

than in the preceding 700, we must  be p r e p a r e i  to l i f t  o x  

sights even higher than Pound had in mind, for  the year  2000 will be on 

u s  swiftly and the new demands in the next 25  yea r s  wi l l  be  some unknown 

multiple of those we have experienced in the past  25. Many nations, 

mos t  agencies of our own government, and private industry have long 

had studies underway t o  prepare them to cope with the future.  One 

wr i te r  calls  this "systematic anticipation, and he notes that the judiciary 

is lagging in this process  and 

disciplines. 

needs the help of other 
- 1 /  

So I submi t tha t  as long a s  we a r e  inquiring and probing, 

Perloff,  The Future of the United States Government (1971). 

3 
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not proposing o r  deciding, w e  do it  boldly, not timidly - -  candidly, not 

apologetically. 

I. 

As we begin, it may be beneficial to consider the conditions that 

Pound and his generation confronted in 1906, to see how they and la te r  

generations responded to those conditions. An examination of their  

successes  and failures will help us decide how we should begin to prepare 

for the next 2 5  yea r s  and beyond. 

A t  the turn  of the century Pound and others w2re attempting to 

bring rationality and order  to the economic and social chaos caused by 

the indu8trial revolution and the consequent growth of urbanization and 

b y  ihe waves oi iinmigration tnat t ransiormed this country in  the second 

half of the 19th century. A s  lawyers and scholars ,  their  major  concern 

was fashioning/means by which people could have their  disputes Tesolved 
better 

because it was apparent to  them as they entered the 20th century that the 

institutions of the 19th were  not adequate. 

Many years  a f t e r  the St. Paul  meeting of 1906, Herber t  Harley 

characterized Pound's speech as a l'map to the te r r i to ry ,  with the roads 

plainly shown, but no vehicular conveniences provided." Pound knew, a s  

we know, that no one speech, no one conference, would solve the problems, 

and after 1906 he and a few others se t  out to c rea te  the "vehicles" necessary 

to get f rom where they were to where they wanted to go. 

satisfied with anything l e s s  than 

Pound was  not 

fundamental changes. 

4 
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Our task then, once we review what has gone before,  i s  to r e -  

examine the "map1' Pound drew, to  a s s e s s  the direction of the roads he 

laid out, and to consider whether we need, not only to tighten "nuts and 

bolts" but to begin work on the design of some new -- even radically 

new - -  "vehicles" to get us where we want to go in the yea r s  ahead. 

It may be worth -moL+e than a footnote, and help u s  to gain 

perspective, to remember  that when Pound spoke here  most  of the 

audience came from the downtown hotels by horse  and buggy and 

some perhaps by horoecars .  

were  hitching posts. 

and inen like Henry Ford,  Louis Ghevrolet, and the Wright Brothers  

have al tered OUT l ives drastically.  

the methods of settling disputes remain essentially what they were  

i n  that day. 

Where the parking me te r s  now stand 

The h-.rses and buggies a r e  gone, 

Yet we see that, fundamentally, 

Perhaps  what we need a r e  some imaginative Wright Brothers  of 

the Law to invent, and Henry Fords  of the Law to perfect new machinery,  
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In considering new approaches w e  must  not be deluded by the kind 

of pleasant but erroneous assumption held by Pound, that America was 

entering a period of relative tranquility in which i t  could concentrate on 

providing efficient means to remedy old wrongs and crea te  a bet ter ,  

f a i r e r  society. Of course,  he did not foresee  the terr ible  destruction of 

World War I, o r  the upheavals that would follow it, spawning more  war s  

i 

and d isorders  down to this day. And although Pound was sensitivc to the 

legitimate complaints of the great  m a s s  of working people, he had not yet 

grasped fully the needs of racial  minorit ies nor the char,ges that would be 

stimulated when those rights gained recognition. 

J 

But Pound clearly saw 

the need to  fashion systems of dispute settlement to m e e t  the conditions 

of 1906, in  which working and middle income citizens were  more  and 

m o r e  crowded into the la rge  cit ies and were increasingly frustrated by 

the tensions, the demands,  the physical and emotional abrasiveness of ZL 

new way of life f a r  removed f rom life in a small town o r  on a f a rm.  

Pound understood that the old tes t s  based on 19th century notions 

of l iberty of contract did not meet  the needs of people for compensation 

for on-the-job injuries and for  protection against such things as tainted 

food and exploitation of child labor.  

c r ime  ra te  and advent of the automobile, bringing with it a whole new se t  

Added to a l l  this was the growing 

of social and economic consequences - -  all having an impact on the 

courts .  



Pound recognized that no one would ever  be fully satisfied with 

law o r  with any system of justice.  That dissatisfaction, a s  he said,  was 

"as old a s  law" i tself ,  but he felt much of it was justified, for the courts 

seemed powerless to give relief to the victims of harsh  new conditions 

of industrial  and big city life. Courts of that day tended to discourage 

s o m e  of the legislative actions giving relief. 

Pound focused on the court system, which he called "archaic ,"  

and on court  procedures,  which he said were  "behind the t imes" and 

wasteful of judicial t ime. He condemned "the sporting theory of justice . . . 
so  rooted in the profession in Amer ica  that mos t  of us  take it for  a funda- 

mental  legal tenet. ' I  What he meant by the sporting theory was that 

Iawyer~: ;r?ste?d. cf rszrchi:=;; f c r  

advarltage, forgetting they were  officers of the court with a monopoly on 

legal se rv ices  that mandated duties to  the public a s  well a s  to clients. 

ziid jd&i,ice, tended to seek private 

This is a balance difficult t o  achieve and now almost forgotten in our 

intensely competitive society. 

Implicit in this c r i t i c i sm was a call for the leaders  of the profes- 

sion to use their  talents to  deal with it. Remember that in 1906 the ABA 

w a s  a small ,  conservative organization, there  was no American Judicature 

Society, no American Law Institute, no Institute of Judicial Administration. 

Only a few lawyers and judges and a handful of legal scholars were  willing 

to  examine the deficiencies of the conrt systems in relation to  peoples' 

needs.  

7 
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Since 1906 an a r r a y  of dynamic organizations devoted 

to improving justic? has  come into being. We realize that no one speech 

or conference can change things overnight, but the long range reaction 

of the legal community to Pound's speech suggests that speeches and 

conferences can indeed lead to action in a f r ee  society. / w e  know that 
When he spoke here  

the American Bar  Association "establishment" greeted his St.  Paul  

address  without enthusiasm, and although the next year  the Association 

created a special committee to investigate the 

report  of that committee was / adopted. Yet the influence of what he said 

complaints he made,  the 
never 

i s  illustrated i n  our using the title of his speech to describe this Conference. 

The American Judicature Society was organized in 1913 largely 

&it: iu FounG's iniiuence, ana it is perhaps the classic  example of the 

value of enlisting non-lawyers in the search  fo r  better justice.  Experience 

has  shown, however, that i t  is not easy to make use of other disciplines 

except by constant emphasis that specialists in public and business ad- 

/ ministration and the social sciences can help us .  In the ultimate sense 

the mission of courts is social and economic justice according to  standards 

established by law.  

"social" and "economic" but those words are clearly implied in the term 

Occasionally people a r e  put off by the adjectives 

"equal justice" and they a r e  a natural  and inseparable par t  of the fabric 

of every organized society. 

that kind of justice was the objective of the Declaration of Independence in 

1776 and the Constitution in  1787. 

Whether we use or  do not use  those adjectives, 

8 
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Another measu re  of the change in  attitudes of our profession is 

shown in the American Bar  Association's transit ion f rom an elite g r o u p  

that reacted with hostility to  Pound in 1906 ir.to 2 progressive body 

composed of 210,000 representative lawyers .  One m a r k  of that meta-  

morphosis is that two of the leading figpres in  the ABA la t e r  produced the 

justly-famous Vanderbil t-Parker "iA4inj;n~ii-n Sta,idards of Judicial Adrr,inis- 

tration" that have guided judges for over 35 yea r s .  An ABA Corn.,iission . 

has now brought those standards up-to-date. In 1955, Attorney General 

Herber t  Brownell convened the National Conference on Court  Congestion 

and Delay, and his successor ,  Attorney General W'i1Li:im P . Rogers,  

reconvened that conference in 1958. The A s  scciation's "Model State 

Judiciary Article" in  the 1960's continued this evolution. 

The ABA was one of the moving forces  in  the 1971 NL.r.ional Confer- 

ence of the Judiciary in  Wiliiamsburg, Virginia, where the N a t i m a l  CeJlcer 

f o r  State Courts was  conceived and very soon brought into operation. 

was the chief instrument in  1969 in  developing the Institute fo r  Court 

Management which has  stimulated a great  expansion in the use  of court  

adminis t ra tors  in both s ta te  and federal  courts .  

It 

No  review of the new organizations can fail to mention the change 

in  att i tudes of leaders  of the bench and ba r .  

lead in  creating what is  now the Judicial Conference of the United States ,  

one of the three  sponsors of this conference, and the momentum of h is  

e f for t s  i s  still felt to  this  day. The presence he re  of representatives of the 

Supreme Courts of 50 States ,  their  counterparts of the Federa l  system, and 

Chief Just ice  Taft took the 
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other leaders  demonstrates that those who now hold positions of responsi-  

bility a c k n o w l e w  an obligation to focus the attcntion of the profession and  

the public on the major  problems facing the administration of justice and 

to p re s s  for solutions. 

In 1906 there  was profound concern over processes  of judicial 

selection and what we now call the "meri t  selection system,"  f i r s t  adopted 

for some of the Missouri  courts in 1940, i s  used in many s ta tes  \\'Lh modi- 

fications to f i t  local conditions. Later  this week, M r  , Justice Finch, the 

president of the National Center for State Courts,  wil l  discuss this subject. 

If there  hake been disappointments with some cf the new develop- 

ments ,  a major  one was the failure of small claims courts to  fulfill their  

ear ly  promise.  

a f te r  Pound spoke, and by the 1920's they were  used in many ic.-rge 

American cit ies.  

that Pound crit icized in  1906, w a s  too much for small  claims judges to 

res i s t .  

essential  for speedy and inexpensive disposition. 

These courts appcared in some midwestern s t a t e s  ccc\c 

Probably our profession's tendency toward fi,rmalisr- , 

They have gradually drifted away from the simplified processes  

The explosive growth of appellate court  caseloads in the las t  decade 

has placed vastly increased burdens on the intermediate and highest courts 

i n  both the state and federal  systems.  

thoughthl analysis f r o m  several  major  studies in the past five yea r s ,  

starting with that chaired by Professor  Paul  Freund of Harvard.  

Here we now have the benefit of 
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That commitee's  report  on the Supreme Court caseload had precisely 

the intended effect of stimulating debate and othej- inquiries,  including 

that of the Advisory Council on Appellate Justice,  chaired by Professor  

Maurice Rosenberg of Columbia, and more  recently of the Commission 

on Revision of the Federal  Court  AFpellate Systzm, headed by Senator 

Hruska, whose proposals now r e s t  with Congress.  

These studies wi l l  have value only i f  the Congress can be per -  

To i l lustrate,  the caseload of the United States Courts of suaded to act .  

Appeals has more  than doubled since 1968 but no additional appellate 

judges have been provided. 

Pending in Congress i s  a 4-year-old request f o r  6 5  desperately 

4.L - I\ - 7 - - -  ' ,. -_ needpa Distr ic t  zed c i r c ~ i t  jxzgcs, b,zs:d 3;; ; k ~ < i c s  L l l e  J Ic l i i i i i i iSLi  ~ L L V ~  

Office of the United States Courts made a t  the request of the C,>ngress.  

The Senate has appro.ved 52 new judgeships, but we will have no xiditional 

judges until the House ac t s ,  although there  i s  a near c r i s i s  situation, 

particularly in the Courts of Appeals. 

be t ime to consider whether providing an adequate number of judges can be 

better dealt with in some other way. 

of the State is authorized by i t s  legislature to c rea te  a new judgeship by 

This leads me  to suggest that it may 

In Florida,  for example, the Governor 

executive order  based on precise  c r i te r ia  of population, caseloads, and 

other relevant factors prescribed i n  a statutory formula.  Were a s imilar  

measure  adopted on the federal  level, the need for judgeships would not be 

caught up in the complexities of elections and other i r re levant  considerations, 

when both the executive and legislative branches a r e  preoccupied with mat te rs  

totally foreign to the needs of the courts.  
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The 70 yea r s  since Pound crit icized the "sporting theory of 

justice" have seen some major  advances aimed a t  simplifying procedure 

at both the t r i a l  and appellate levels .  Some state  courts developed pre-  

trial procedures in  the 1920's .  

of Civil Procedure  was a major  s tep toward a pervasive simplification 

The adoption in 1938 of the Federa l  Rules 

of procedure,  since the federal  rules  were soon adopted in  many of the 

s ta tes  that had not already acted.  Here ,  my  native Minnesota lc,yalties . 

prompt m e  to remind you that one of the most  dislinguished lawyers ever  

to come out of Minnesota, William D.  Mitchell, who was Solicitor General 

and la te r  Attorney General of the United States,  chaired the committee 

that drafted the Federa l  Rules of Civil Pi-r;.edure. Now, after m o r e  . 

than 35 yea r s '  experience with p re t r i a l  procedures,  we hear  widespread 

complaints that they/being misused and overused. 
are  

The whole subject is 

due for a c r i t i ca l  reexamination. 

Other improvements that  can fair ly  be called "tinkering" were  

developed -- the m e r g e r  of law and equity, and the requirement that 

federal  courts apply state law in diversity of citizenship cases .  I must  

add that the divers i ty  jurisdiction itself, which Pound characterized in  

1914 a s  a cause of "much delay, expense, and uncertainty, ' '  still plagues 

us, despite the numerous studies,  including that of the American Law 

hsti tute,which advocate that diversity jurisdiction of federal  courts be 

curtailed o r  abolished. Also worth noting i s  the use  of six-member 
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j u r i e s  in civil cases ,  a practice first 'ititrcduced by Chief Jucli:,. I )(.., 

and his colleagues h e r e  in  Minnesota and subsequently adopttQri 

universally by the federal  courts .  

, . a  

- 2 1  
This has  saved m u c h  t i r l i l .  . l ! l c :  

money with no adverse effect on litigation. 

1 1 .  

After the event it is easy  enoug?: to regard some of this ; ) I - o , ; : . ( . . , , +  

as "petty t inkering, 

have collapsed by now. 

pra i se  our sys tem a s  the best  ever  devised and denounce anyone w i t h  thc: 

temeri ty  t o  suggest that we consider,  not only periodic adjustmcnt, but 

major  and systemic changes. 

legis la tors  i s  such that nothing l e s s  than ;i collapse of the system will 

bring them to consider change. 

but without it the administration of justice i>>j'.:~: \I. ( ' 1 1  

It is far eas ie r  to do what we lawyer? < ; O  - -  

The iner t ia  of S C L i - e  lawyers,  judges, and  

There are others ,  however, with a passion for  re form which can 

be a valuable a s se t ,  but like all passions it m e d s  Lo lx regulated and  

channeled i f  we are to avoid hasty and ili-considered change. W e  some- 

times develop an  alleged "reform" and then turn to new fields and assume 

that the first effort has  no flaws. It might be helpful when we enact 

"reforms" to give them a short  t e r m  - -  five o r  ten yea r s  - -  a f t e r  which 

they would be subjected to audit and cr i t ical  analysis.  My colleagues, 

Just ices  Black and Douglas -- not in j e s t  but in complete seriousness - -  

said many yea r s  ago that new regulatory agencies and new government 

programs should be dismantled 

- 2 1  
Another example of continuing a wasteful and judicially costly, 

but unnecessary,  procedure is  found in the three-judge d is t r ic t  courts .  
They were  useful and even necessary  up to perhaps 20 yea r s  ago. They 
are  not necessary  today. 

/3 
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af ter  a fixed period - -  ten years  o r  s o  - -  and not reinstated unless a 

compelling need were shown. Coming from two archi tects  of the massive 

changee of the 1930's,  the Black-Douglas admonition should c a r r y  weight. 

Whatever r i sks  may be involved in our probing and talking, we 

must  be prepared to take them. There i s  nothing dangerous about studying 

and considering basic change, i f  the alterations wiil p reserve  old values and 

"deliver" justice a t  the lowest possible cost  in the shortest  feasib'? t ime. 

I do not, for  example, think it subversive to ask  why Englanl,  the fountain- 

head of all our legal institutions, found i t  prudent and helnful 40  yea r s  ago 

to abandon jury t r i a l s  for  most  civil cases .  Since the beginning of the 

Republic we have t r ied a great  variety of important  civil ca ses  without 

j u r i e s  and i f ,  as some American lawyers ardently advocate, it is sound to 

consider adopting Bri t ish concepts of p re t r ia l  disclosure of all prosecution 

evidence in cr iminal  cases ,  I hardly think we endanger the Rt public i f  

we a lso  make thoughtful inquiries into Engl.zad's civil and appellate pro-  

cedures and their  ideas of finality of juagmonts, short  of three o r  four 

appeals and r e t r i a l s .  

When we make changes, their  operation must  be monitorecl to  be 
sure they are working as 
/we intended. One example will make this point: the 1964 Criminal Just ice  

Act and the 1966 Bail  Reform Act were major  developments responding to 

need in the federal  system, but we cannot assume that such important 

programs were perfect on "the f i r s t  t ry . "  Each of these Acts was one that 

mos t  informed people would cal l  "good" legislation. 

m o r e  of actual experience shows that the interaction of these two /  created 

Now,  a decade and 
improvements 
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vexing problems not anticipated. Lawyers supplied to an indigent 

defendant at public expense do, as  they s h o d d ,  'what privately 

. paid lawyers  d o  f o r  clients,  which means satisfying the clients '  

lawful requests .  Inevitably, the f i r s t  request is  "get m e  out. ' '  He re  

the Bail  Reform Act comes into play and the odds a r e  that the accused 

will be released pending t r i a l ,  in all  but a rare case  involving a murde r  

charge.  

that 
It now appears,  especially in l a r g e r  cities,/ c r imes  a r e  com- 

ox federal  charges ,  
mitted by persons while re leased pending trial/ It .is not uncommon for  

an  accused, when finally t r ied,  to have other indictments pending. I f  the 

matter is disposed of by a guilty plea, af ter  conviction on one charge,  

there  is  some evidence of a tendency to d i s m i s s  nr de fe r  other ch?.r,nps 

and to impose a single sentence. In high c r i m e  ra te  communities, l aw  

abiding cit izens mus t  be forgiven i f  they a sk  whether such pract ices  a r e  

giving rise to a belief that a cr iminal  can commit  two, o r  even three ,  

crimes and pay the pr ice  for  only one. That this reaction may  not with- 

stand careful analysis does not alter the disturbing real i ty  of public 

opinion engendered by the evening newscast  reporting 

homicides and other ser ious c r imes .  

This phenomenon i s  related to the actual operation of the Bail 
in most  ca ses  

Reform Act in which likelihood of flighths the only test, and no 

consideration is given to possible danger to the community. Here ,  

we cannot be su re  of the answers  because we do not know all the facts.  

/ 5- 
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The facts  we need'can be found only by a careful study in one o r  m o r e  

sample jurisdiction> to  

how many a r r e s t s  have 

probe, case  by case,  name by name, and determine 

been made of persons who  were released pending 
- 3 /  

trial on a pr ior  charge.  Only then will we know whether the Bail  Reform 

Act needs reexamination and amendment. 

It i s  a very ser ious mat te r  when whole communities become 
these d a y s  

emotionally aroused - - as they are./- - by a constant pattern 

of ser ious c r imes .  W e  should not be hzard to complain at 

the lo s s  of public confidence in our legal  institutions i i  people come to 

think that government is impotent to  protect its cit izens.  

that lo s s  of belief in  governmental institutip;:s/ lead to what is euphemisti- 

caliy caiie3 "seii-heip,' and too much self-help can lead to a disintegration 

of the social  s t ructure .  

One danger is 
n' "y 

A civilized society should not have "v'.gilantes. I '  

The possibility that these two important and needed changcs have 

not worked out in  pract ice ,  as we had hoped, underscores  the need to 

keep new programs as well  as old ones under surveil lance.  

- 3 1  
In October, November and December the Washington, D. C .  

Police Department reported that of a l l  the persons a r res ted  on charges 
for  serious c r imes ,  569 were  a t  the tirne of arrest  on release pending 
trial on a pr ior  indictment. 
were ,  a t  the t ime,  a t  l iber ty  on parole ,  probation o r  conditional re lease  
f rom a penitentiary. 
judges may take danger to the community into account. 

In the same period 402 persons a r r e s t ed  

Under the Distr ic t  of Columbia Code, $ 9  23-1322-25 ,  

/6  
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If Pound w a s  cor rec t  in his analysis that excessive contentiousness 

was an impediment to fair administration of justice, I doubt that anyone 

could prove i t  i s  l e s s  so today. 

feeling that the legal profession and judges a r e  overly tolerant of lawyers 

who exploit the inherently contentious aspects of the adversary system to 

their  own private advantage a t  public expense. There i s  a willingness of 

some of the participants to elevate procedural maneuvering a h m e  the 

search  for truth and this ,asPound said, sends out "to the whole com- 

Correc t  o r  not, there is a widespread 

munity a false notion of the purpose and end of law."  And he saw this a s  

a la rge  factor in the American cynicism about the law and the urge to want 

to "beat the law." 

When Pound challenged the exaggerated contentiousncs s of the 

adversary  system, the aggressive spir i t  of some American 1a.vyers - -  
that Pound said was perverting the adversary idea into a sporting 

contest - -  asser ted  i tself  in attacks on Pound. 

c r i t i cs  spoke as though the courts were the private property of lawyers,  

ra ther  than instruments for  the benefit of people. 

Some of these lawyer 

Those few cr i t ics  of Pound did not seem to know - -  o r  perhaps 

ca re  - -  that England, the cradle in which the adversary system was 

nurtured, had worked out ways to control the damaging excesses  of the 

contentious spir i t .  

Brit ish courts a t  close range knows that there is no more  vigorous 

Anyone who has  observed both the American and 
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advocacy o r  f a i r e r  justice than in Bri t ish courts ,  and a t  the same t ime they 

maintain s t r i c t  regulation of lawyers '  professio.ia1 conduct, a s  we do not. 

When jur ies  are  used, England's courts manage to do without spending days 

and weeks selecting a jury.  Even the most  ardent opponents of s t r i c t e r  

regulation of lawyers a r e  beginning to have so'me doubts, for example, 

about whether the jury selection process ,  which i s  provided a s  a means 

to  insure f a i r ,  impart ia l  j u ro r s ,  should be used as a means to select  

j u ro r s  favorable to one side o r  the other .  

I believe the American lawyers,  by and la rge ,  a r e  the equal of 

any in the world, but a handful of members  of any profession can inflict 

harm out of proportion to the i r  number, on both the public and on the 

j m a g e  r?f their  ar5fscsicn. 

Other conditions that caused dissatisfaction in 1906 a r e  st i l l  with 

u s .  

They are  often shuffled about courthouses in  confusion that resu l t s  f rom 

J u r o r s ,  witnesses and litigants continue to have their  time squandered. 

poor management within the courts .  The delays and high costs  in re-  

solving civil disputes continue to frighten away potential l i t igants,  and 

those who pe r s i s t  and ultimately gain a verdict  often see up to half of the 

recovery absorbed by fees  and expenses. Inordinate delay in  criminal 

trials and our propensity for  multiple t r i a l s  and appeals shock lawyers,  

judges, and social  scient is ts  of other,  countries.  
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There  i s  nothing incompatible between efficiency and just ice .  

Inefficient courts cause delay and expense, and diminish the value of 

the judgment. Small  l i t igants,  who cannot manipulate the system, are  

often exploited - -  to u se  the words of Moorfield Story,  a fo rmer  president 

of the ABA--- by the litigant "with :he longest purse."  
4 I' 

Every  person in  

this conference knows how the "long purse" has been used to produce 

long delay and a depreciated sett lement.  Efficiency - -  l ike the t r i a l  

itself - -  is  not an end in itself; it has a s  i t s  objecti.ve the very purpose of 

the whole system - -  to do just ice .  Inefficiency drair,s the value of even a 

just  resu l t  by ei ther  delay o r  excessive cost ,  o r  both. 

It is time, therefore,  to a sk  ourselves whether the tools of 

-prucc&i.e, 4.1. LUC LiieLLudii 0; judicial prcjcess iiiai. developed sLowiy 

,/ through the evolution of the common law and fitted to  a r u r a l ,  agrar ian 

society, are entirely suited, without change, to the complex modern 

society of the late 20th and the 21st centuries.  

111. 

Only when we see that some of the causes of the dissatisfaction 

of 1906 are  still with us ,  and when we contemplate the enormous array 

of new problems that have accumulated, and those yet to come, do the 

dimensions of our problems emerge .  

The topics selected for  this conference may r a i se  in  some rr-inds 

the idea that our objective i s  to reduce access  t o  the courts .  Of 

- 41 
And one of the founders of the NAACP.  
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course,  that i s  not the objective, for what we seek i s  the most sa t i s -  

factory, the speediest, and the leas t  expensive means of meeting the 

legitimate needs of the people in resolving disputes. We must  therefore 

open our minds to consideration of means and forums that have not been 

t r ied before.  Even if what we have now has been tolerable for the f i r s t  

three-quarters  of this century, there a r e  grave questions whether i t  wil l  

do f o r  the final quarter  o r  for the next century. 

To i l lustrate ,  but by no means to l imit ,  le t  m e  suggest some a r e a s  

of concern to a l l  Americans,  whatever place they 0ccur.y in our society. 

In these a r e a s  we must  probe for fundamental changes a i d  major  overhaul 

ra ther  than simply "tinkering. 

--_ FIRST: Ways must he fnvnd tc ~ s s c ~ - . - c  r . i sz r  C ~ $ c t e s  Icririy arid 

more  swiftly than any present judicial mechanisms make possil3S.e. The 

late Edmund Cahn, of New York University, reminded us  that few things 

rankle in the human breas t  like a sense of injustice. 

it is no longer economically feasible to employ lawyers and conventional 

litigation processes  for many "minor" o r  small  c la ims,  and what i s  

"minor" i s  a subjective and variable factor.  

With few exceptions, 

This means that there  a r e  

few truly effective remedies for usury,  for shoddy merchandise,  shoddy 

services  on a TV, a washing machine, a refr igerator ,  o r  a poor roofing 

job on a home. This also means lawyers must  reexamine what constitutes 
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practice of law, for i f  lawyers refuse minor cases  on economic grounds 

they ought not insis t  that only lawyers may deal with such cases .  

It i s  t ime to consider a new concept that has been approached 

f rom time to t ime and has a Lzckground in other countries. 

ra ther  than propose, we could consider the value of a tribunal consisting 

of three representative citizens, o r  two non-lawyer citizens and one 

specially trained lawyer o r  para-legal,  and vest in them final unreviewable 

authority to decide certain kinds of minor c la ims.  

formality should be the keynote in such tribunals and 'hey should be 

available at a neighborhood o r  community level and during s o m e  evening 

hours . 

To il lustrate 

Flexibility and in- 

Japan, f o r  example,  has only a fraction of the lawyers and judges 

we have per  100,000 population. 

than in the United States, due to a long history of informal "community" 

and private processes  for resolving disputes withoat litigation and, 

hence, without lawyers ,  judges and the attendant expense and delays. 

In Japan people do not boast a t  cocktail parties about their  lawsuits - -  
they a r e  unhappy when they finally r e so r t  to the courts and they t r y  to 

keep it a sec re t .  

In Japan, formal  litigation i s  fa r  l e s s  
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SECOND: A s  the work  of the courts increases ,  delays and costs  

will r i s e  and the well-developed forms of arbitration should have wider 

use.  

understand our failure to make grea te r  use of the arbi t ra t ion process  to 

set t le  disputes.  

p rocess  is  in  order  to determine whether, l ike the Administrative P r o -  

Lawyers ,  judges and social scient is ts  uf other countries cannot 

I submit that a reappraisal  of the values of the arbi t ra t ion 

cedures  Act, arbi t ra t ion can diver t  litigation into other channels. 

THIRD: Ways must  be found to simplify and reduce the cost  of 

land t i t le searches  and related expenses of home purchssing and financing, 

i n  o rde r  to help oifset the great  rise in land and constrxction costs  that  

have created barriers to home ownership. 

recent yea r s ,  I can think of few things that a re  m o r e  likely "candidates" 

for modern computer technology than maintenance of land records  and 

the process  of examining land t i t les .  

ear ly  yea r s  of law practice in  the musty,  but cool vaults of courthouses, 

manually and p'ainstakingly charting out multiple transactions in a chain 

of t i t le,  and having now seen something of what a computer can do, I am 

With the developments i n  

Having spent some time in  my  

persuaded 'that this is one a r e a  in which the legal profession should take 

the lead for  a change that will reduce the cost  of examining t i t les to  a 

fraction of the present f igures and release lawyers for -.*.:?er useful tasks .  

FOURTH: Ways must  be found to simplify and 7eriuce the cost  

Probate  procedures can be simpli- of transmitting property at death. 

fied without diminishing certainty of t i t le.  A s  a native Minnesotan, 
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I yield again to the temptation to  note that a wholesome step has been 

taken by the Minnesota Legislature in  the form of a modern probate 

code, and although I must  not let  my  loyalties lead me to say Minnesota 

has spoken the " las t  word" or that i t  has the "perfect" probate code, it 

has taken a significant s tep forward,  typical of this progressive s ta te .  

FIFTH: Ways must  be found to  give appropriate weight to 

ecological and environmental factors  without foreclosing development 

of needed public works and industrial  expansion by inordinate delays in 

litigation. The accommodation of conflicting values demands swift 

resolution of these cascs ,  s o  as  to avoid the waste ilivolved in suspending 

execution of la rge  projects to which vast  publi: o r  private resources  are  

committed. 

our environment, but we must  a l so  build needed schools, homes, and 

roads,  and in the process  provide jobs.  

This country has  appropriately committed itself to protectin? 

SIXTH: New ways must  be found to  provide rcasonable compensa- 

tion for  injur ies  resulting f rom negligence of hospitals and doctors,  without 

the d is tor t ioq in  the cost  of medical and hospital ca re  witnessed in the past  

few yea r s .  This is a high pr ior i ty ,  

SEVENTH: New ways must be found to compensate people for  in- 

j u r i e s  f rom negligence of others without having the process  take yea r s  to 

complete and consume up to half the damages awarded. The workmen's 

2 3  
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compensation statutes may be a useful guide in  developing new processes  

and essential  standards.  

EIGHTH: 

problems a s  mar r i age ,  child custody and adoptions. 

It i s  t ime to explore new ways to deal with such family 

We mus t  see  whether 

it is  feasible to have relationships of such intimacy and sensitivity dealt 

with outside the formality and potentially. trauma.tic atmosphere of courts .  

NITU’TM: One of the innovations of the past  half century was the 

development of modernized and simplified ru les  of civil procedure.  

Increasingly in the past  20 yea r s ,  however, responsiblc lawyers  have 

pointed to abuses of the pre t r ia l  p rocesses  in civil ca ses .  The complaint 

judges, for  the cu re  is  in our hands. 

The Judicial Conference of the United States has a StandiRg Com- 

mittee on Rules and an  Advisory Committee on Civil R u l e s .  I will request  

the Judicial Conference Standing Committee on Rules to conduct hearings 

on any proposals the legal profession considers appropriate.  We must  

make every  effort to  provide all necessary  legal se rv ices  at the lowest 

reasonable cost ,  and when procedures become obsolete and increase  the 

expense, they should be corrected.  
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This conference will  not set t le  o r  solve problems, but we hope 

it will unsett le some of our assumptions that a r e  no longer valid. Our 

objective is  to  stimulate future studies and conferences to t r ea t  in  depth 

the unsatisfied needs we hope to identify in these next few days.  

Eve r  since Magna Car ta ,  common law lawyers  have recognized 

that the law is a generative mechanism sharing with Nature the capacity 

fo r  growth and adaptation. 

since then demonstrate that change is a fundamental law of life, and even 

The changes in seven and a half centuries 

our need for  stability and continuity must  yield to th2,t immutable law. 

W h a t  is important i s  that lawyers fulfill their  his tor ic  function as the 

healers  of society 's  conflicts /fulfill the i r  responsibilitv to. preside over 

order ly  evolution. 

and 

It is now up to us  to demonstrate whether we will 

be able to adapt the basically sound mechanisms of our system of law 

to new conditions. 

[Dean Pound's Speech to the ABA at its 1906 Annual Meeting 
in  St. Paul ,  Minnesota, on "The Causes of Popular Dissatisfaction 
with the Administration of Justice" was published in 29  ABA Reports 
p .  395 (1906); an abridged version was republished in  1971. - See 
57 ABA Journal p. 348 (19711.1 
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kfr. Chief Jus t ice :  - -w 

To summarize the views expressed on Topic One i s  t o  

add my voice t o  what i.s now a th r i ce  to ld  t a l e .  

of t h i s  conference have taken a leaf from the oldest  t ru th  i n  

education, o r  perhaps t h e i r  model is appellate review. 

they obviously bel ieve i n  the  value of repet i t ion.  

The organizers - 
- -  

-- 
Anyway 

- 
- 

I w i l l  attempt t o  describe primary themes, t o  ident i fy  

. points i n  common and differences--in emphasis and views. .The 

t op ic  i t s e l f  suggests t h a t  courts,  or some courts,  may be 

engaged i n  the resolut ion of disputes they are not w e l l  equipped 

Cc rescltte, or t hak  other in s t i t u t fons  could resolve these kinds 

1 of disputes more e f f i c i e n t l y  and effectively.  But the  immediate 

phenomenon of cancern i s  t h a t  the number of su2.C~ submitted for 

j u d i c i a l  resolut ion has increased dramatically. 

it is sa id  l i t i g a t i o n  has become increasingly. complex. 

together a l l  pane l i s t s  agreed t h a t  a t  some p o i n t  the torrent 

and complexity of l i t i g a t i o n  may prevent courts from devoting 

t o  those matters,  as t o  which t h e i r  exercise of judgment i s  

cr i t ic ia l ,  the necessary at tent ion and care. 

suggested tha t -  incrkasingly courts are- finding it d i f f i c u l t  . 

t o  a c t  i n  t h e i r  bes t : t r ad i t i og .  'For example they a re  not 

alowing o r a l  argument; they are deciding frequently without 

opinions 

In  addition, 

Taken 

lndeed it i s  
- -  

I b d i e v e .  a l l  would agree that the c o u r t s  exemplify 

2 7  
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the reasoning t r ad i t i on  of t h e  application of standards t o  . _-_ 
. par t icu lar  s i t ua t ions  and do t h t s  h7.a way, as the So l i c i to r  

General sa id ,  t h a t  there  i s  an accountabili ty which comes a t  

least f r o m  explanation. 
- -  

._ 

Because of t he  volume of s u i t s  and t h e i r  complexity, 

delays i n  the  administration of j u s t i c e  have occurred. Judge  

Rifkind sa id  t h a t  for some plahtiffs in some kfnds of cases, 

the  delaying effect of l i t igatt ton may be the prllmary, perhaps 

t he ' so l e ,  reason for k L i n g  s u i t  - simply to delay and impose 

- expense on the other party. As Judge Higginbotham emphasizes 

i n  his paper, delay i n  l i t i g a t i o n  adversely a f f ec t s  not only 

the  l i t i g a n t s ,  but a l so  others - witnesses and jurors  - who 
become involved i n  the  system. 

:of further crimes or illegal actions by the-defendant. 

8 

. Delay may allow the commission 

Another 

' ,consequence of delay and of the expense of complex l i t i g a t i o n ,  

Professor Sander wtote,-  is t h a t  p o t e n s a l  litigants may be 

driven to.avoidulce; t h a t  is ,  to.withdraw from'situations l ike ly  

to crea te  disputes t h a t  can be resolved only by resort  t o ' t h e  

courts. . Such avoidance may e n t a i l  heavy soc ia l  o r  

costs. ' Sever-a1 . -  sp6akers emphasized that costs and 

discourage potential:  p l a i n t i f f s  'frorn attempting t o  

,. . .. - .  

f o r  lega l  wrongs. 

individual 

delays 

get redress 

, 

. .  

. -  
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Contributing to the number and complexity of suits 

is the change in the use of the courts. It was suggested - 
- -  

the traditional model of the judicial process - a dlspute .- . -  

between two parties resolved through the adversary sys tern 

w i t h  an allocation of the burden of proof and with the 

judgment directly affecting only the  immediate parties 7 has, 

in substantial measure, collapsed. 

engaged, not in dispute resolution in this traditional sense, 

Courts now often are 

. but in what Judge Rifkind termed "problem solving.'' This 

may be in part the result of the attempt to carry the burden 

of multiple litigation, 

wise provisions for class actions may have been overextended. 

The tendency, perhaps the necessity, of dealing with disputes 

en masse and of provid5;qg mass remedies can profoundly affect 

Dean Gxiswold suggested the  basically 
1 

a 

. .  

. .  

the reality of the substantive law aqd its evolution. 

to one account, this tendency has led; for example', to 

practical eliminatfon of the reliance element in securities 

class actions; it has also led, I suggest, to the davelopment 

of remehies like affirmative action in employment, imposed 

or ig lna l ly  as An evidentiary-de%ice to compel compliance with 

anti-discrimination decrees, but now perhaps a measure of the 

substantive wrong i$self ;  

According 

. . .  

. .  

. .  
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The "problem-solving" model of the jud ic i a l  process 

t7as r e l a t ed  not only t o  the  mass-parties mass-remedies 

phenomenon, but  also t o  the  k h d s  of issues courts are called 

on t o  resolve. Courts have become, Judge Rifkind sa id ,  "jacks 

of all trades," dealing with extended var iants  of what Professor 

Sander termed "polycentric problems ,'I .which can implicate wide- 

ranging social  and economic in t e re s t s  not  fully or ,  conceivably, 
. -  

. at all represented by the adversaries in court. . 

Procedural and substantive changes may be essential  

if the courts are t o  be e f fec t ive  and efr 'icient. But the 

1 question then is the  c o s t  of what has been given up and whether 

other remedies are available.  T h i s  is of course t r u e  of all 

I - _  .. the remedies suggested. 

The vast growth i n  the  dimen-sions and subjects of . 

governmental concerns 5s undoubtedly among the  chief causes 

of the  increase i n  the volume of judicial '  busi'ness.- The 

expansion of governnental concern may be i n  p a r t  -the product 

of the  decline in pr iva te  in s t i t u t ions  -- the-church, the 

family, and the  cornunity were mentioned -, that once imparted 

values and so c6ntrolled conduct:. One of t he  consequences or" 

t h a t  decline may have been the  fncrease in  the r a t e  of crime, 

a phenomenon which uequestionably hzs played a major part i n  

the burden on th2 courts. 

' 

. *  
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There has been an increasing turning to the courts 

Not only have new categories of legal by the-legislature. 

obligations been confided to the courts for enforcement, but 

obligations come surrounded with legislative indefiniteness. 

The turning to the courts is evidenced in the legislative 

use of the'courts as a means of monitoring the activities 

of the executive by insisting on'judicial review, and through . .  

the device of private litigation against government, encouraged 

by both the courts and the legislature, to attempt to ensure' 

conformity with a vague legislative w i l l  or to give new 
I substance t o  individual rights. . 

Pound recognized the need for new governmental instru- 

hentalities and social action in hi's remarks seventy years ago. 

Pound spoke, as Judge Higginbotham reminded, of the courts' 

posture, then, in thwarting legislative attempts to remedy 

social and economic injustice - a posture altered only through 
- .  

. .. - c 

the long history of legislative effort and j u d i c i a l  reappraisal. 

All three panelists emphasized that the situation, whatever the 

dissatisfaction with the administratiofi of justice may be, is' 

vastly d i f f e ren t  todiy; they differ sornetqhat in their appraisal 

of the present ,and. indeed af the past. 

I :;.iip?ose, that. the dourts today  have not stayed Icgisl~tive 

1 1  

-1 

All would recognize, 

. -  

. .  



..- - 
- 6 -  

reform, at least i n  the  areas of concern t o  Pound; they have 

not  i n  the  same sense created a void equivalent t o  a noaman's-- 
- 

land f o r  soc ia l  regulation. 
. -_ 

- 

But new c o n s t i t u t i o r d  x&ghts do ban cer ta in  kinds 

of l e g i s l a t i v e  act ion;  t r ad i t i ona l  and present doctrines do 

ban some l eg i s l a t ive ly  attempted remedies. 

these r igh t s  and doctrines,  Judge Higghbotham suggested t h a t  

Pound i n  important respects overlooked in jus t ices  which should 

Referrfng t o  
i * 

\ 

-' 

have been recognized as causes of dissat isfact ion.  Judge 

Higginbotham described, i n  par t icu lar ,  the lega l  development 

between Pound's t i m e  and our  own in'the f i e l d s  of race re la t ions  

and the  r i g h t s  of women and voters. 

courts ,  * i n  upholding ox  ra t f fy ing  s ta te  actions and a t t i t u d e s  

that denied fundamental r i g h t s ,  par t ic ipated i n  creat ing the 

H i s  point was t h a t  the 
I - 

- 
conditions that have since taken ex tpded  e€forts, tncluding .. 

those of the  jud ic ia ry ,  t o  remedy. Several speakers emphasized 

the  growth i n  the  use of the courts as mediators between the  

govemen t  and,iqdividuals o r  groups, and observed t h a t  the 

courts  nox have moved to f i l l , vo ids  created by t h e  default o r  

f a i l u r e  of other governmental ins t i tu t ions  -- par t icu lar ly  

* 

r . .  

the  f a i lu re  t o  respond t o  the demands 06 1ndiv.idual.rights 

o r  to t&z posi t iv .3  s t e p s  to zc'nieve s o c i a l  jus t ice .  At t h i s  
. ,  
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point one must recognize that concepts are slippery -- one 

agency's determinations may be viewed by another as default. _ _  

The question cuts deep, Xt raises the 'issue of ultimate 

responsibility. < 

Another kind of legfslative lapse was described -- 
the failure to take steps to remove from the courts, through 

. .  
appropriate changes and shplif icatisn of the substantive 

law, categories of dispttes where judicial resolution is now 

unnecessary to the public interest. It was suggested that 

there has been a comparable faLlzre by the courts t o  take 

sufficient s t e p s ,  when they can, to simplify procedures and 

also to establish clear substantive rules that, as Dean 

'Griswold said, could be administered elsewhere including 
b 

in the lawyer&.'; offices where understanding and explanatTon 

are essential to the system. Moreover, as Judge Rifkind . 

said "when l a w  is so unpredictable tha t  it ceases to function 

as a guide to behavior, it is no longer law." 

.. 

. -. 4 # 

Lack of clarity 

in the scope and application of the law is-one of the primary . 
' I  

generatorscof 'disputes. 
, 

In short, th:e speakers de-scribed a spreading judicial i -  

zation of relationships, the enlargement of the use of 

governx2ntal pov7e-r to  control and channel 'privatz activity; 

33 : 
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. .  

the  conc.6mitant increase i n  the necessity of creating and 
- 
- -  enforcing l imitat ions on t h a t  power, and the increased use 

of the courts as the  instruments t o  those ends. Ve are 3tn 

what Grant G i l m o r e  has termed a "romantic period" of the law's 

development, a period of instab-fl i ty about its reach, content, 

and dimensions. Perhaps it is right ' t o  say t h a t  the expansion 

- - 

. 
I 

i n - t h e  law and i n  use of the courts i s  a mark of j u d i c i a l  

success and t h a t  d i ssa t i s fac t ion  'came not because j u d i c i a l  

decision was too often invoked, but,  because of delays and 

. expense, it could not  be invoked often enough. 
b 

Judges, par t icu lar ly  under the r u l e  o f  consti tutional 

, j u d i c i a l  review and the American tFadi t ion ,  are, i n  a special  
. -  

* sense, law makers. They always have been. Access to the  

courts,  i n  comparison with so mrrch of ,the r e s t  of government, 

is r e l a t i v e l y  easy. 

action. 

than e f f o r t s  t o  reach other law making bodies. 

be conpelled o r  a t t l e a s t  a r e  will ing t o  decide complex issues 

as a matter of h w  or r igh t ,  in,circwstances i n  which the  

legislature or executive has avoided or deferred decision, 

The court  can be. the ta rge t  or_focus for 

Lawyers often find t h a t  t a rge t  a more a t t r ac t fve  one 
. .  

The courts can 

r 

. .  

. '  
p e 3 a p s  bzcausk ,the legislature. o r '  executive has determined 
4- ,hi=: tlic data :or d e c i s l o n  arc ' .wavai lable .  

. . . ., 
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A t  the same time the jud ic i a l  remedy nay raise ..2 

expectations and generate d issa t i s fac t ion  when the expecta- 

t i o n  is not  fulfilled. Indeed dissat isfact ion may r e s u l t  

even when the  expectation i s  f u l f i l l e d  .In t h i s  way, If we 

move from a consideration of the most effect ive administration 

'of j u s t i c e  t o  an inquiry Lnto the sources of dissat isfact ion,  
'r .. 

'1 then I think we have to admit we 'are i n  an area where the 

creat ion of some remedies, o r  ' the way they are created, may 

spread f e e l h g s  of dissatfsfact ion.  It: i s  one thing t o  improve. 

¶.,- uy 'I r e g i S k i L h i i  - - -  Lhe s ~ c i a l  organization of the s t a t e ;  5.t i s ,  
b 

another thing to accomplish reform by a consti tutional condemna- 

tion of pr io r  behavior as violative of the fundamental. r igh ts  - 
. 

,' of m a n .  This does not mean the  coqdemnation has not  been 

properly given; it does mean t ha t  a powerfui weapon has eo 
be used with care,, 

- - 
. .. - d 

?he conference, I believe,  came quickly t o  a realiza- 

t i on  there was no one overall cure which should be used to 

answer the problem o f '  the overcrowding of . thg courts, and the , 

attendent is&s of the  costs  of l i t i g a t i o n ,  a possible decline 

i n  j u d i c i a l  standaras, and thus a change *in the quality of 

j u s t i c e .  

9 1  

, 

As. p a r t  of the answer *Judge Rifkind and Professor 
. c  
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focused on an analysis of the nature of the judicial 
- 

process and an identification o f  its distinctive features. - -  

. On the basis  of t h i s  traditfonal model,  it was suggested that - 

the jurisdiction of courts be preserved f o r  those- disputes 

tha t  they have historically handled best -- the resolution 

QE concrete disputes where the law is unclear, - 

' where the task is largely rninisierial or routine, hvolv ing  

By contrast, 

the repetitizre application of settled principle, then some 

other form o f  dispute resolution mechanism should be substituted. 

Through this allocation, the courts would retain their primary 

role as 'a formulator of posittve law. I 

The second principle to guide x e f o m  was that courts 

'should continue as the protector of basic constitutional ox 

. human rights. Judge Higghbotham a id  others placed primary 

emphasis on this poin t ,  noting that individual wights would 
- 

- _  - * 

. go unprotected i€ courts 3Tere to be removed from this area. 

They called for an fnquiry as to whether proposed reforms 

might work to the disadvantage of the poor, tlie weak, and the 

powerless. -1'think it is correct to say that other  panelists, 

comentators, and srriall group spokesmen ekpressed agreement 

' C  

, 

3bout 
with the point . -  Although dovbts were expresse the competence, . A 
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e 

schools ox welfare departments, there  w a s  consensus t h a t  . 
- 

courts cannot decline jur i sd ic t ion  where serious denials  of 

cons t i tu t iona l  r i g h t s  are a t  issue.  The example repeatedly = 

mentioned w a s  Judge Yohnson's order i n  the  Wyatt case placing 

- - 

the mental hea l th  system of the State  of Alabama under the 

supervision of t he  federal court.. . 
-- * 

. There is tension amorig the  cr i ter ia  presented f o r  

j u d i c i a l  reform. 

or  authori ty  t o  become a pxoblem-solver f o r  society and a 

The& is doubt about the courts'  competence 

ckslre Chat courts confine themselves t o  t h e i r  t radf t iona l  

role. At the  same t h e ,  there  i s  grea t  reluctance t o  deny 

access t o  the courts, or  to deny protection of r igh ts  when, 

I 

I - .  
as it is sa id ,  other i n s t i t u t ions  have defaulted, The tension 

. -  
is understandable, b u t  the  dilemma of what happens when the - 
theory meets an ac tua l  s i tua t ion  seems t o  point t o  a defect 

* 
8 .  

- - -  - 
i n  out  governmental s t ructure .  

Several speakers addressed the  nost obvious solution 
L 

to the  problem'of court overload -- increasing the  number of 

judges. 

nized. 

investment i n  - j u d i c i a l  resources Ln t h i s  country, compared 

S I  

An i b e d i a t e  need for ,additional judges was recog- 

ProEessor Johnson described the ielatively low 

. -  . I  

to other i n d a s t r i n l i z e d  societies nu: the view v a s  espzzssed 

'. . 

37 
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. I  

ghat  increasing the number of judges could not be a long- 

range solut ion t o  the problem. It i s  d i f f i c u l t  t o  f i n d  a 
- 
- -  

- 
s u f f i c i e n t  number o f  judges qual i f ied by experience, i n t e l l i -  - 

gence, and judgment t o  perform the demanding task of a judge; 

i n c r e a s i n g  the number of judges will . a f f ec t  t h e i r  p r e s t i g e ,  

making it  more d i f f i c u l t  to persuade o u t s t a n d i n g  lawyers to 

accept the great  r e s p o n s i b i l i t y  and lower salary of judicial 

office, even though the  point was made, as I recal l ,  t h a t  

. -  
, 

judges were paid more than some p h y s i c i s t s .  A decline Tn 
. .  

prestige 05 judges may also a f fec t  the respect i n  which their 

decisions are held by the general publ ic .  

An effort must be made to, a c h i e v e  greater c l a r i t y  and 
c .  

* s j - m p l i f i c a t i o n  i n  the l a w .  Judge Rifkind commented on the 

excessive complex i ty  b f  l a w s  relating to securities, a n t i t r u s t ,  

and taxation. Much could be done ta reduce the  caseloads of 
.. 

courts if l e g i s l a t i o n  w e r e  more carefully draf ixd  o r  i f  the 

operation of l ega l  ru les  w e r e  s i m p l i f i e d .  

legal rule  would'also allow disptrtes t o  be resolved by n. clerk:: 

or sone other non-judicial  mechanism. 

A more mechanical 

c 

/ 

Another approach would be to adopt  new ways to deal 
, 

with certain *social* problems to xenove the need f o r  ' j u d i c i a l  , 

. .  

. .  

. .  

. .  
. .  

. .  

. .  
. . .  

38  
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resolut ion.  Several speakers advocated the no f a u l t  approach - 

t o  personal. in jury  claims and suggested the extension of 

workmen's compensation l a w s  to cover seamen and ra i l road  

workers. 

be xemoved.from the  court  system,,on the  s ta ted  theory t ha t  an 

A t  times i t  w a s  suggested tha t  a l l  negligence cases 

' altemative was ava i lab le  and. t h a t  accidents were a necessary 

r i sk  of our society.  Perhaps I may be permitted t o  remark 
' it was this  recognition of the risk as well as a belief i n  the  

effect of responsibi i icy which created the l a w  d negltgence 21-1 

' the first place. Another poss ib i l i ty ,  mentioned by Judge 

Rifkind, is the  Br i t i sh  prac t ice  i n  handling 'corporate take- 

' over disputes .  The divorce laws, 'and the  attendant l a w s  . 

governing alimony and property settlement, w e r e  also ident i f ied  

as possible  axeas for  Simplification.-- Final ly ,  there  w e r e  areas 

that  do not  warrant governmental irifex%ention'at all. It was 

suggested tha t  "decriminalization" should be considered f o r  

cer ta in  "victimless" crimes , such as drunkenness, prosti tution.,  

and g~mbling-.~ It was questioned whether such behavior i s  still 

an appropriate subjkct for  gove/mmental regulation, o r  a t  l e a s t  

_. 
1 1  

f o r  xegulation,by the  courts.  

Fxocedcral reforhs were proposed,, including the way 

the'issu.es i n  a case might be sbrted out  and p r i o r i t y  given. 
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Professor Sander to be  especial ly  appropriate f o r  disputes 

t h a t  arise i n  long term relat ionships .  H e  a l so  suggested the - -  

u s e  of ombudsmen. 

a form of adjudicatCQn, but more informal. Indeed, there  was 

Special emphasis t7as given t o  arbitration - ,_ 

a suggestion t h a t  a rb i t r a t ion  clauses i n  contracts be required. 

Screening devices were discussed as neans to filter out  

f r ivolous cases o r  t o  encourage--settlement a t  the s i a z t  of the 

court  process. 

of l i t i g a t i o n  costs .  Judge Rifkind, f o r  exaxiple, mentioned 

Some of'these devices involve the al locat ion 

the English prac t ice  of impos Lng the expense Of attorneys' 
1 fees on the losing party,  but noted t h a t  our h i s tory  is opposed 

to such a rule. Other devices involve the requirement of 
. 

.posting a bond f o r  defendant's costs .  Professor Sander 

described the Massachusetts system for medical malpractice 

cases under which a p l a i n t i f f ,  before being allowed to proceed 

further i n  the court  process, must convince a three-man board, 
- .- - . 

composed of a doctor, lawyer and t r i a l  judge, that his clain ' 

has "prima facie" . m e r i t  . *  or ,  failing that, ,.post- bond for the , 
' I  

defendant's- cdsts e 

Mediation System, under which-a panel of A judge and two 

Professor Sander also described the Michigan 
, 

lawyers determine .damages in tort .cases in which l i a b i l i t y  i s  . ,. 
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for t h a t  f i gu re  determined by t he  panel, he i s  taxed for 

costs and attorney's fees unless the  judgment is substantfally 

:. .-.. . 

more favorable to him tRan the panel's estimate. 

suggests that a civil l i t i g a n t  be required i n i t i a l l y  t o  show 

Yudge RffkTnd, . 
- 

"probable m e r i t "  i n  his claim before the  case proceeds t o  

. lengthy discovery and t r ia l .  ' M e  also mentioned the variety 
I 

: -  

of gates t r ad i t i ona l ly  used, althoush perhaps somewhat 

bat tered,  t o  exclude some would-be l i t i g a n t s  from the  coutt- 

Bsuse. 

t 

it was recogriized that these sc-reentzg devices are 

"m tenslon w i t h  the notion of free access 'by aggrieved c i t izens  

to the courts, Care must be taken t o  ensure t h a t  a screening 
1 

, ' device does not  work t o  exclude individuals  for adventit ious 

reasons. The importance of jud ic ia l -  resolution, - t o  society 

as w e l l  as the litigant, may have no - - _  relationship - whatever * t o  

the s i z e  of t he  claim. Professor Sander added the €urther 

point:  

mechanism may kesyl t  i n  an ac tua l  increase ii the number of 

disputes t o  be Fesolved governental ly .  , The a v a i l & i l i t y  of  

thesE mechanisms, in'cluding chose non-coe2cive i n  nature, may 

The creation of a l t e rna t ive  dispute resolution 

, 
c 

serve t o  "vaPidate" claims. 

%avo'.cce t h e  m3chaDisz!s even in cases d-lere-privatc! negotiition: 

This 'may induce individuials t o  
- ,  



and compromise would eventually have produced a resolution 

satisfactory t o  the parties. The very  availability of . #  

alternate dispute resolution mechanisms may result in more 

disputes to be processed, if n o t  by the courts, then at feast 

by governmental institutions. 

sibility, which ought to be thought about, f o r  creating less, 

not'more, disputes in obr society. 

I a s s k e  there may be respon- 

There is another side to 
* th is ,  but I do not think the question is an easy one. 

Dealing with the particular problems of the federal 

I judiciary, several speakers advocated elimination or reduction 
b 

of diversity jurisdiction and use of three-judge courts. 

'Solicitor General proposed a novel ' system of special or admin- 

istrative courts to deal with the large volume of repe t i t ive  

cases that arise under certain federal- legislation. 

The 

.-  

-. - 
Several speakers agreed that a m a j o r  part of the 

solution to the problem of court overload lies in encouraging 

the legislative -and executLve to rexedy  th,eir 'defaults, which 

have l e d  to , , judicial  i n t e n e n t i o n ,  and- to change the  manner in 

which they respond to difficult social and economic problems. 

In Judge RifkinJ's words, "the courts should not be the only 

place i n  xhich j&'tiCe is ,adainlstered. 

howe+er, is th2.t if ths g c V ~ : r x m e ~ t  5 s  fnvolved, a s  ft has been 

. .  .. 
' C  

, 

. .  

?I .. p. 
' ,  

I ne d i f f i c u l t y  , ' 
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in  the  recent  pas t ,  then the courts are l i ke ly  t o  be involved.- 

Perhaps what is intended is an emphasis on those solutions 

which can be  carried out m h i s t e r i a l l y ,  or on greater  re l iance 

on the  private sec tor  i.n response t o  new rules, o r  on statutory 

revis ion which i t s e l f  c l a r i f i e s  existing legislation or  does 

away w i t h  abuses. = *  

. - -  

- 

From the description of the points made, the  ideas 

advanced i n  yesterday's discussion, one point Is evident. 

The discussion, like the  topic,  touched on an enormous range 

of phenomena. The phenomena and the problems ,undoubtedly 

vary,  from the federal system t o  the s t a t e s ;  and among the 

s t a t e s .  In  the description of the  problems, - .  we may be giving, 

as Professor Nadex suggested, only-a  soft look. The data are - 
soft; we should look f o r  be t t e r .  A s  Professor Nader knows, 

however, it is not  easy to get the-data. The softness may 

extend t o  assumptions of j u d i c i a l  success, as w e l l  .as f a i lu re ,  

to public sa t i s f ac t ion  as w e l l  as dissat isfcct ion.  
_. . - Perhaps Dean Pound w a s  right i n - h i s  suggestion, seventy 

. -  of gove il;lt a c t i p  
years ago, that th-e. growth1 wa's Lx Inevrtmre consequence of 

03 - 
an advanced and increasingly interdependent soclety, generating 

and. accelerating tpe dcvelopment of what Dean Pound termed "the 
I .  

r'3 
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collectivist spirft of the age," In many cases, the government- 

has proved t o  be an instrument of progress, and its intervention 

has been necessary to the resolution of complex social  and 

_ _  
. .  - 

- 

economic problems 

I think there would also be agreement, however, t h a t  
. .  

! *not allapects of modern society ox Lndividual. action are 

bes t  controlled.by the .government. Many of the great injustices 

. in our history were caused o r  confinred by governmental action. 

The 'assumpe?on that- govPrnwnt- E y  ets r-aturz vL12. fncvitably 

, be an instrument of good, or t h a t  its judgments w i l l  always . 

be wise, is not the necessary product of experience. So, t o o ,  

, our history disproves the notion that  private institutions 

' cannot also be.effective agents of progress and justice. That 

there axe areas where progress is accomplished non-governmentally 

is a thought that comes easily, i f  Xmay be permitted to say 

this, to the former president of a private university. Diversity 

and creativity have a t  least an alternative home in the private 
.. , 

~ sphere. Wine?, the President of Colm3ja University says to this ' 
% .  

group, not entirely:in j e s t ,  - th5t he has been sued frequently 

f o r  d o h g  his duty, he is making this point. 

. * .  

I '  
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1 believe we must recognize that courts can become, 

not agents of progress, but: an obstruction to progress. 

Judicial entry into an area previously reserved to the legis- 

lature may displace the legislature a s  the primary formulator 

of social policy, Professor Nader's soft data point bears 

on the formation of rights and remedies. Change on many fronts 

~ i :. must be tentat%ve, experimtal-'qualities that can characterize 

legislative solutions. ' Constitutional rules move much more in - .  

the realm of the absolute. Moreover, the effect  of judicial 

8ss-mpCiaii 05 tiiese zesporisihii it ies can be that the legislature 

and executive will refrain f r o m  serious discussion and decisive 

action with the risk-takhg which xesponsibiiity imposes. tfiere 

' the declsions are difficult, the& is always the temptation to . 

avoid confronting them, to let that 'responsibility pass t o  others. 

Even where there is the possibility f k  legislative and executzve 
. 

. 

-. 
'resolve, * the "freezing ef€ect" of the constitution& rule 

imposed by the courts may frustrate an effective response by 
- .  

these institut%ons. .. . , 
I C  

Responsible democratic government has a duty to axticu- 
, 

late our goals a s  a'society,-although cer tainly not all the 

goals f o r  private individual or even for all collective action. 
. .  

In  a s p x i a x  wa?, c6urts share in that governmental rcsponstbbilfty.  

The his's'ion of courts involves n o t  only the reso lu t ion  of disputes  
. ,  
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but also the explication of the general. principles that inform 
- 

decision. Those principles are grounded in law, but their - _ .  
meaning is often an evolvtng one, influenced and shaped by - - 

the changing circumstances of their application. The nature 

of the judicial process requires that courts proceed with care, 

through articulated reason, in applying these general principles 
- . .  
! and rules. The process of change fs slow, Intexstfttal, in the 

S s h b n  of an art€st crGating a great mosiac, as Judge Rifkind 

described it. These qualities are important, for they are the 

q i i a l i t k s  SE ti XeascmiKig society,  which ours is supposed to be. 

To demonstrate and exemplify this is an important ro le  €or our 

courts. 

t 

8 

Change, of course, does not always come this way in 

' the courts. Constitutional law, while it 1s a great common law, 

sometimes has more abrupt and decisive turns.  Yet, an -Important 

reason for the respect in which courts are held i s  the perceived 

constancy of the principles which govern them and which they 

- 
.. .. * 

'The present rea,lity, as described by the panelists, is , 
' C  

that the courts are now dzluged with business. 

that courts are no longer able to discharge t h e i r  traditional 

function but vi11 be required instead to assum a neiq role. 

If s o ,  the 133s vi11 be gre r? t .  

It may well be 
, 

~ o z r r t s  ar2 like ocher  in+Drc.ar\ t  
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institutions in American life; they share the commitment to 

attempt to achieve appropriate excellence. 

however, when the nature  and processes of institutions must 

- -  
There are times, 

.- - 

change because their responsibilities must change. This has 

I 

been the case with other institutions .in American f i fe  and 

I t  may also be the case w l t h  the courts. 
' :. 

It is possible, after 
1 
' all., to conceive of coufts as mhi-legislatures. But if courts 

are to function as mint-legislatures, then they must adapt  to 
.. 

the requirements of the political process. Public opinion and 

political responsibility inevitably become important factors 

in the decision-making process, This is always the case, but 

t the change w i l l  make the courts. more vulnerable, and their 

' a service to the country w i l l  be of a'different kind. One has 

to weigh the costs. c 

Dean Pound observed the defic€encies ih American juris- 

He created a jurisprudence of interestr; that  prudentlal theory. 

took into account the ideal  of social engineerAng1 

difficulty today .has been the lack or' discussion within society ' 

as to the basic*problems we f ace .  

have often placed a premium on ambiguity in p o l i c y  formulation, 

an anbigui ty  which is itself a cause of cur present dissatisfaction. 

I r 
A major 

Our p o l i t i c a l  institutions 

. .  
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The respons ib i l i ty  thereby placed on cour t s  to discover and 

implement social policy i s  certainly difficult i f  not  intoler-  - _. 

able. 

- 

There is an exigent need f o r  our other i n s t i t u t ions  -- . =  

and not  only governmental -- to c l a r i f y  paramount issues and 

to develop remedies ~7h.ich work with least soc ia l  cost .  

the  courts are to becone problem solvers, and not  dispute 

solvers, then perhaps one has to think of new kinds of coopera- 

t ive inter-relat ionships  among the courts and other agencies, 

governmental and pr iva te ,  which would be improper o r  strange 

i f  courts maintained t h e i r  t r ad i t i ona l  role .  

If 
. 

-. * 
! 

\ 

1 

I feel. conpelled t o  note  tha t  our society presently 

I ronica l ly , .  f inds  d issa t i s fac t ion  a powerful motive force. 
1 

, it f inds  a cer ta in  satisfaction with d issa t i s fac t ion .  The 

panel i s t s  have bean eloquent on some of the matters to be 

dissatisfied or at least worried about. 

reassurance i n  knowing t h a t  we are not complacent, and there 

- 
There I s  some 

. .- .4 . *  

is g r e a t  wisdom i n  having the  opportunity t o  re th idc  our 

di rec t ion ,  althougp the nature of government often makes that , 

process d i f f i c y l t .  

of reassessment will be misunderstood. 

the w o r l d  is siich: that proposals  for j u d i c i a l  reform'rnust always 

be follo-..;ed 5y thcl discl,?irr.cr t ha t  thr prapcsz ls  are not R 

suggcst-ion th2.t: deprivstLans oE hi-marr r i g h t s  he countenmced, 

c 

, 

There is altrays t&e danger t ha t  the  purpose 

ft is Tegxcttablc t h a t  

. ,  



I . .  . 

- 23 - 
They should not be. 

been in, the  past, an indispensable protector of our basic 

freedoms. 

regarded f o r  t ha t  work. 

Courts must continue to be,  as they have 
- 
- _  

-- They have accomplished much and awe highly 

But the problems we:.face as a soc ie ty  

are often not susceptible of judicial resolution. To rely on I 
the courts alone, or even primarily, ‘for the solution to our 

problems may itself be to countenance our eventual default, 

as a people,  in our commitment to the establishment and 

preservation of equal justice for all. 

t 

. .  

. . -  . I .  I . .  . .  

. .  
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L!  
O t h e r  d e f e n d e r s  of J i m  Crow spoke i n  v o i c e s  less 

s h r i l l  t h a n  B i l b o ' s ,  b u t  t h e i r  

h a t r e d  and t h e i r  racism w e r e  j u s t  as i n t e n s e .  I n s t e a d  of l i n k i n g ,  

as B i l b o  d i d ,  t h e  g o s p e l  of J e s u s  C h r i s t  w i t h  w h i t e  supremacy, 

h i s  s u c c e s s o r s  used more s o p h i s t i c a t e d  t e r m s  l i k e  " i n t e r p o s i t i o n "  

and " n u l l i f i c a t i o n "  and demonst ra ted  a w i l l i n g n e s s  t o  s i t  i n  

s c h o o l  house door s  f o r e v e r  t o  a s s u r e  s e g r e g a t i o n  f o r e v e r .  

I have c i t e d  t h e s e  i n s t a n c e s  because  t.hey are a p a r t  of  

America's h i s t o r y .  I r e c o g n i z e  t h a t  some ,former proponents  of 

s e g r e g a t i o n  are now semi-devotees  of c i v i l  r i g h t s  f o r  a l l .  

Much p r o g r e s s  has  been made, and t o d a y ' s  c h a l l e n g e s  span  a l l  

r e g i o n s  and sectors o f  o u r  count;y. I do  n o t  mention t h i s  earl ier 

- era t o  a n t a g o n i z e ,  b u t  r a t h e r  t o  reemphasize t h a t  t o d a y ' s  

c o m p l e x i t i e s  o w e  t h e i r  e x i s t e n c e  i n  s i g n i f i c a n t  p a r t  t o  t h e  

l e g a l  p r o c e s s  of y e s t e r d a y ,  which w a s  o f t e n  inadequa te  and 

uncommitted t o  a s s u r i n g  e q u a l  j u s t i c e  f o r  a l l .  
- 

What I have s a i d  a b o u t  b l a c k s  a s a n  example a p p l i e s  

w i t h  much t h e  sane f o r c e  t o  o t h e r  segrr,ents of  t h e  p o p u l a t i o n  

which seven  decades  ago w e r e  power less .  

. -. . -15- 3/31/76 



The S t a t u s  of Women 

Some p e r s o n s  q n e s t i o n  t h e  a p p r o p r i a t e n e s s  o f  

c o u r t s  a d j u d i c a t i n g  whether  g i r l s  can  p l a y  L i t t l e  

League b a s e b a l l  o r  whether  women shou ld  be a s s i g n e d  

police p a t r o l  work o r  whether  females should  be ad- 

m i t t e d  t o  all-male e d u c a t i o n a l  i n s t i t u t i o n s .  They 

u r g e  t h a t  t h e s e  troublesome d i s p u t e s  be k e p t  o u t  of  

c o u r t ,  f o r ' h f t e r  a l l ,  men' are men and women are women. 

God made them t h a t  way. Why s h o u l d  t h e  c o u r t s  g e t  

involved?"  More o f t e n  t h a n  n o t ,  such  s h o r t - s i g h t e d  

conce rns  fo r  j u d i c i a l  trmllity and u n c l u t t e r e d  

c o u r t s  f a i l  t o  r e c o g n i z e  t h e  dehumanizat ion which t h e  

bench,  t he  p r o f e s s i o n a l  bar a s s o c i a t i o n s ,  t h e  l a w  

s c h o o l s  and even t h e  l e g a l  p r o f e s s i o n  as a whole 

s a n c t i o n e d  or t o l e r a t e d  f o r  so long .  They f a i l  t o  

r e c o g n i z e  as w e l l  t h a t  w h i l e  t h e r e  i s  an  e s s e n t i a l  p l a c e  

for n o n - j u d i c i a l  forums i n  r e s o l v i n g  d i s p u t e s ,  t h e  c u t t i n g  

edge of t h e  move t o  remedy t h e  r e s u l t s  of t h i s  de- 

humaniza t ion  must have a s h a r p  j u d i c i a l  component. 
/' 

Is it w i t h o u t  s i g n i f i c a n c e  t h a t  when Roscoe Pound 

spoke,  women c o u l d  n o t  be a d m i t t e d  t o  t h e  esteemed l a w  

s c h o o l  whose dean  h e  l a t e r  became, and t h a t  it took  almost 

a h a l f  c e n t u r y  a f t e r  Pound's 1906 speech fo r  

Harvard Law School  t o  r e a c h  t h a t  s t a g e  

3/31/76 



of enl ight rnent  where it deemed women wortny t o  e n t e r  thep0rkd.s of 

t h e  l a w  s c h o o l  which produced J u s t i c e s  S t o r y ,  Ilolmes, Brandeis ,  

F r a n k f u r t e r ,  Brennan and Rehnquist  

The s a d  f a c t  i s  t h a t  i n  1 9 0 6  t h e  appearance of women 

a t t o r n e y s  i n  t h e  c o u r t s  w a s  almost a s  rare a s  a s t r o n a u t s  land-  

i n g  on t h e  moon. T h e i r  s econd-c l a s s  s t a t u s  even i n  o u r  p r o f e s -  

s i o n  w a s  s a n c t i o n e d  by t h e  c o u r t s  and t h e  e n t i r e  l e g a l  p r o c e s s .  

The Uni ted  States  Supreme Cour t  i n  decades  p a s t  has  s a n c t i o n e d  

p a t e n t  d e p r i v a t i o n s  of o p p o r t u n i t y  f o r  women. 

w a s  d e n i e d  admiss ion  t o  t h e  b a r  of t h e  S t a t e  o f  I l l i n o i s  i n  1 8 7 2  

s o l e l y  because  she  w a s  a woman. Except f o r  Chief J u s t i c e  Chase, 

a l l  of t h e  J u s t i c e s  f e l t  t h a t  t h e  d e n i a l  o f  h e r  admission t o  t h e  

Thus Myra Bradwell  

bar did 

Bradley  
. _ .  

n o t  v io la te  h e r  f e d e r a l  c o n s t i t u t i o n a l  r i g h t s .  J u s t i c e  

f e l t  compelled t o  add a c o n c u r r i n g  op in ion :  

On t h e  c o n t r a r y ,  t h e  c i v i l  l a w ,  a s  well a s  
n a t u r e  h e r s e l f ,  h a s  alv;zys r e c o g n i z e d  a v i d e  
d i f f e r e n c e  i n  t h e  r e s p e c t i v e  s p h e r e s  and 
d e s t i n i e s  o f  nar. .and 1;orxn. &'an i s ,  o r  s h o u l d  
be, vronzn's p r o t c c t o r  and  d e f e n d e r .  ?h2 na- 
t u r a l  arid pror je r  t i n i d i t y  .ani? d e l i c a c y  which 
b e l o n g s  t o  t h e  f e n a l e  sex e-vider , t ly  u n C i t s  
it for many of t>i2 o c c u p a t i o n s  of c i v i l  l i f e .  
The c o n s t i - t u t i o n  of t h e  fsnily o r g a n i z a t i o n ,  
wh ich  i s  f o m 2 e d  i n  t h e  d i v i z e  o r d i n a n c e , a s  
well as  i n  t h n  n a t c z e  of t h i n g s ,  i n d i c a t e s  
t h e  cloriestic s?herc as t h a t  which p rope r ly  
b e l o ~ s s  t o  t h e  c?cTzip and f u n c t i o n s  of wonan- 
'aood. The harxony ,  n o t  t o  say i d e n t i t y ,  of 
i n t e r e s t s  2r.d vie:.is which  b e l o n g  o r  s h o u l d  
b e l o n g  to t h e  f a m i l y  i n s t i t u t i o n ,  i s  r o u g -  
n a n t  t o  t h e  ides.  of a woman ad0pt i r .g  a d i s -  
tinct and  inc?s?en<cnt career from t h a t  of h e r  



husbapd. So f i r m l y  f i x e d  was this s e n t i n e n t  
i n  the founzers of t h e  comaon law t h a t  it be- 
came a n a x i n  of t h a t  system .of j u r i s p r u c l e n c e  
t h a t  a warmn h.2 IIC le521 e x i s t e n c e  s e p a r a t e  
f r o m  h e r  h u s b a n d ,  who wzs rc<;arclec? a s  her hezd 
and r e p r e s e n t a t i v e  in t h e  soc ia l  s t a t e ;  a n d ,  
n o t w i t h s t a n c t i n q  sone r e c e n t  n o d i f i c a t i o n s  of 
t h i s  c i v i l  s t a t u s ,  inany of t h e  sp2c:ial r u l e s  
of law f l o w i n g  fro7 ~ l p d  d e p e n z e n t  upon t h i s  
c a r d i n a l  princiFle s t i l l  exist  i n  f u l l  f o r c e  
iq mqst s t a t e s .  . . . The p a r t i ~ o u ~ t  d e s t i n y  2nd 
m 1 S S l O i l  O f  WOr.:an are to fulfill tb.3 n o j l e  a n d  
b e n i q n  offices o f  v ice  an? r ro ther .  T h i s  i s  

c i v i l  s o c i e t y  n u s t  be azaptcd t o  t h e  g e n e r a l  
c o n s t i t u t i o n  cf thi .r ,gs,  a n d  c a n n o t  b e  based 
upon excspt ioaz l  cases. 

. t h e  law of t h e  Creator. And the r u l e s  of 

Bradv;ell  v. S t a t e  of I l l i n D i s ,  8 3  U.S. 442, 4 4 6  ( 1 8 7 3 ) .  

T n  ??mien di? n o t  kavc 3 Cc3eral c o n s t i t u t i o n a l  

r i g h t  t o  vote,  and  nany were p r e c l u d e d  even  from s e r v i n g  on  

j u r i e s .  

The re  h a s  been  p r o g r e s s .  I n  1 8 7 2 ,  t h e  J u s t i c e s  

of t h e  Supreme C o u r t  c o n s i d e r e d  women " n a t u r a l l y  t i m i d ,  " 

"delicate,  'I and " e v i d e n t l y  u n f i t "  f o r  many of t h e  o c c u p a t i o n s  

of c i v i l  l i f e .  I n ' 1 9 7 4 ,  t h e  C o u r t  c a t e g o r i z e d  p a s t  d e p r i v a -  

t i o n s  o f  women as e i t h e r  "overt  d i s c r i m i n a t i o n "  or " t h e  
25/ - 

s o c i a 5 i z a t i o n  p r o c e s s  of a male-dominated c u l t u r e .  

I f  w e  are s e r i o u s  a b o u t  l o w e r i n g  t h e  barr iers  which p r e v i o u s l y  

c o n f r o n t e d  women, n e c e s s a r i l y  t h e  c o u r t s ' .  b a c k l o g s  and bu rdens  

w i l l  be s t e a d i l y  i n c r e a s e d  and c o u r t  r e f o r m  must be c o g n i z a n t  

of t h i s  fac t .  
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V o t i n a :  A Fundamental R i c r h t  

As I have s a i d ,  when Roscoe Pound spoke,  women d i d  n o t  

e n j o y  a f e d e r a l  c o n s t i t u t i o n a l  r i g h t  t o  vote. N o t  u n t i l  1 9 2 0  

d id  t h e  N i n e t e e n t h  Amendment remove t h a t  p a r t i c u l a r  badge of 

i n f e r i o r i t y  from approximate ly  one-half  t h e  n a t i o n ' s  a d u l t  

p o p u l a t i o n .  

The f r a n c h i s e  w a s  restricted i n  o t h e r  ways, too.  I have 

a l r e a d y  d i s c u s s e d  some o f  t h e  g r i e v a n c e s  of black Americans i n ,  

t h e  e a r l y  decades  of t h i s  c e n t u r y .  

rights was often another. T h e o r e t i c a l l y ,  t h e  F i f t e e n t h  Anendment 

The d e p r i v a t i o n  of  v o t i n g  

had s e c u r e d  t h e  r i g h t  of s u f f r a g e  t o  black Americans. I n  many 

par t s  o f  t h e  c o u n t r y ,  however, t h e y  w e r e  p r a c t i c a l l y  d i sen -  

f ranchised- - through l i t e r a c y  t es t s ,  p o l l  t a x e s ,  g r a n d f a t h e r  

c l a u s e s  and t h e  l i k e .  Though t h e r e  w a s  some e r o s i o n  of t h e  
L! 

obstacles t o  t h e  e x e r c i s e  by b l a c k s  o f  t h e i r  F i f t e e n t h  Amend- 

ment r i g h t s ,  t h o s e  obstacles remained s u b s t a n t i a l l y  i n t a c t  i n  
27_/ 

many areas u n t i l  t h e  passage  and enforcement  of t h e  Voting R igh t s  

A c t  of 1965 a t  l a s t  allowed black v i c t i m s  of  v o t i n g  d i s c r i m i n a t i o n  
2,s/ 

some voice i n  t h e  d e t e r m i n a t i o n  of  t h e i r  own p o l i t i c a l  d e s t i n y .  
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breover, in 1906, the apprrtiament of seEral state leqislatures 

had a l r e a d y  t a k e n  the form t h a t  would e n d u r e ,  w i t h  s t e a d i l y  

i n c r e a s i n g  imbalances  i n  v o t i n g  ower, u n t i l  t h e  "one-person,  

one-vote"  d e c i s i o n s  of t h e  1 9 6 0 ' s .  These l a t t e r  d e c i s i o n s ,  a s  

w e  a l l  know, t r ans fo rmed  t h e  p o l i t i c a l  f a c e  of  t h e  n a t m n ,  

2!/ 

30/ 

b u t  n o t  w i t h o u t  s e v e r e  cr i t ic ism by some who though t  t h e  

j u d i c i a r y  was i n t e r v e n i n g  i n  an a r e a  beyond i t s  competence. 

J u s t i c e  F r a n k f u r t e r ,  d i s s e n t i n g  i n  Baker v .  C a r r ,  s u p r a ,  

s a i d  t h e  c a s e  was " u n f i t  f o r  f e d e r a l  j u d i c i a l  a c t i o n , "  and termed 

t h e  d e c i s i o n  i t se l f  "a massive r e p u d i a t i o n  of t h e  e x p e r i e n c e  of 

o u r  whole p a s t . "  The second J u s t i c e  Har l an ,  d i s s e n t i n g  i n  

Reynolds v.  S ims ,  s u p r a ,  argued t h a t  it and o t h e r  reappor t ionment  

d e c i s i o n s  " g i v e  s u p p o r t  t o  a c u r r e n t  mis taken  view * * * t h a t  

e v e r y  major s o c i a l  ill i n  t h i s  c o u n t r y  can  f i n d  i t s  c u r e  i n  some 

c o n s t i t u t i o n a l  ' p r i n c i p l e , '  and t h a t  t h i s  c o u r t  should  ' t a k e  

t h e  l e a d '  i n  promoting re form when o t h e r  branches  of government 

f a i l  t o  act .  T h e  C o n s t i t u t i o n  i s  n o t  a panacea f o r  e v e r y  b l o t  

upon t h e  p u b l i c  w e l f a r e ,  n o r  s h o u l d  t h i s  Cour t ,  o rda ined  a s  a ' 

j u d i c i a l  body, b e  t h o u g h t  of as a g e n e r a l  haven f o r  reform 
31/ 

rnovemenFs." I a g r e e  w i t h  t h e  s u g g e s t i o n  t h a t  t h e  

C o n s t i t u t i o n  i s  n o t  a panacea f o r  e v e r y  s o c i a l  ill. The dissenters were 
c e r t a i n l y  r i g h t  when t h e y  warned t h a t  j u d i c i a l  rev iew of 

s t a t e  reappor t ionmen t  p l a n s  would be  f r a u g h t  w i t h  d i f f i c u l t y .  



N e v e r t h e l e s s ,  I c a n n o t  a c c e p t  t h e i r  c o n c l u s i o n ,  for  it leads to j w 3 c i a l  

waysis  in ntt i~~ hVDlving c r i t i c a l  r i g h t s .  

m a j o r i t y  o p i n i o n  i n  Reynolds announced a p r i n c i p l e  t h a t  no con- 

f e r e n c e  on j u d i c i a l  r e fo rm can  a f f o r d  t o  i g n o r e :  "a d e n i a l  of 

c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t s  demands j u d i c i a l  p r o t e c t i o n . "  

I n  sgite of t h e  problens i n h e r e n t  i n  complyj.ng w i t h  t h e  mandate 

of the reappor t ionmen t  d e c i s i o n s ,  it is  i n c o n t e s t a b l e  t h a t  t h e s e  

d e c i s i o n s  w e r e  r e s p o n s i b l e  f o r  a fundamenta l ly  more e q u i t a b l e  

r e d i s t r i b u t i o n  of p o l i t i c a l  power i n  o u r  c o u n t r y ,  one t h a t  w a s  

l o n g  overdue.  

Chief  J u s t i c e  Warren ' s  

Our democracy and o u r  peop le  a r e  t h e  b e n e f i c i a r i e s .  
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The S i t u a t i o n  of hbrkina People 

S i x t y  y e a r s  ago,  Roscoe Pound w a s  w i t n e s s i n g  t h e  breakdown 

of t h e  common law sys tem,  a sys tem which f o r  i t s  e f f i c i e n t  

f u n c t i o n i n g  r e l i e d  p r i m a r i l y  on t h e  i n i t i a t i v e  of i n d i v i d u a l s ,  

who w e r e  expec ted  t o  look  o u t  for themselves  and t o - v i n d i c a t e  

t h e i r  own r i g h t s .  A s  Pound p u t  it i n  h i s  1 9 0 6  a d d r e s s :  

I n  o u r  modern i n d u s t r i a l  s o c i e t y ,  t h i s  whole 
schene  of i n d i v i d u a l  i n i t i a t i v e  i s  b reak ing  down. 
P r iva t e  p r o s e c u t i o n  h a s  become o b s o l e t e .  Mandamus 
and i n j u n c t i o n  have f a i l e d  t o  p r e v e n t  r i n g s  and bosses  
from p l u n d e r i n g  p u b l i c  funds .  P u b l i c  s u i t s  a g a i n s t  
carriers for  damages have proved no  p r e v e n t i v e  of 
d i s c r i m i n a t i o n  and  e x t o r t i o n a t e  ra tes .  The d o c t r i n e  of 
assumption of r i s k  becomes b r u t a l  under modern c o n d i t i o n s  
o f  employment. An  a c t i o n  f o r  damages i s  no c o n f o r t  
t o  u s  when we a r e  s o l d  d i s e a s e d  beef or poisonous 
canned goods. A t  a l l  t h e s e  p o i n t s ,  and they  a r e  
p o i n t s  of every-day c o n t a c t  w i t h  t h e  most v i t a l  p u b l i c  
i n t e r e s t ,  common-law methods of r e l i e f  have f a i l e d . "  321 
The c o u r t s  of t h a t  t i n e ,  tiosv'e-v'sr, tr'crc still t r y i n g  t o  

a p p l y  common-law c o n c e p t s  t o  t h e  s o c i a l  and economic problems o f  

t h e  "modern i n d u s t r i a l  s o c i e t y "  t h a t  Pound saw emerging. The 

e f f o r t  w a s  n o t  u n i v e r s a l l y  amlairred, l e a d i n g  Pound t o  s a y  t h a t  

" [ a l t  t h e  v e r y  t i m e  t h e  c o u r t s  have appecred powerless  themselves  

t o  g i v e  r e l i e f , , t h e y  have seemed t o  o b s t r u c t  p u b l i c  e f f o r t s  t o  

g e t  r e l i e f  by l e g i s l a t i o n . "  I n  f a c t ,  he concluded,  " t h e  c o u r t s  

have been p u t  i n  a f a l s e  p o s i t i o n  of  do ing  n o t h i n g  and o b s t r u c t i n g  

e v e r y t h i n g .  
33/ 
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A f e w  f a m i l i a r  examples w i l l  i l l u s t r a t e  t h e  o b s t r u c t i o n i s m  

t h a t ,  i n  Pound's  view,  c o u r t s  were compelled t o  i n d u l g e  i n  because 

of t h e i r  f i d e l i t y  t o  obsolete common-law concep t s .  I n  Lochner V. 

N e w  York, 198 U. S. 45 (1905), t h e  Supreme Cour t  i n v a l i d a t e d  a 

N e w  York maximum hours  l a w  because  it i n t e r f e r e d  w i t h  t h e  freedom 

of bakers t o  e n t e r  i n t o  c o n t r a c t s  w i t h  t h e i r  employers.  I n  Adair  V. 

Uni ted  S t a t e s ,  208 U.S. 161  (1908), t h e  c o u r t  h e l d  t h a t  Congress 

cou ld  n o t  p r o h i b i t  employers  from d i s c r i m i n a t i n g  a g a i n s t  t h e i r  ' 

workers  f o r  t h e  union  o r g a n i z i n g  a c t i v i t i e s  of : the l a t t e r .  And 

i n  Coppage v. Kansas,  236 U .  S .  1 (19151, t h e  C o u r t  r u l e d ,  agairl  

on  hallowed "freedom of c o n t r a c t "  .grounds,  t h a t  a s t a t e  c o u l d  n o t  

o u t l a w  "ye l low dog" labor c o n t r a c t s .  T o  t h e  C o u r t ' s  c r ed i t ,  

it d i d  n o t  s t r i k e  down e v e r y  soc ia l  w e l f a r e  measure p r e s e n t e d  t o  
34 / 

it. I n  Mul l e r  v. Oreqon, it upheld a maximum hours  l a w  f o r  women, 

though on grounds  t h a t  some women might  f i n d  o f f e n s i v e  today .  

Lochner ,  A d a i r ,  and Coppage w e r e  n o t  t h e  end of t h e  s t o r y ,  

of c o u r s e .  E v e n t u a l l y ,  a l l  w e r e  e x p r e s s l y  o v e r r u l e d  as  t h e  

Supreme C ut i t s e l f  a d i u s t e d  t o  emerging soc ia l  and economic 

real i t ies .  
up 

I a m  w e l l  aware t h a t  some b e l i e v e  t h a t  t h e  impotence 
. .  

the workingman expe r i enced  i n  t h e  e a r l y  decades  of t h i s  c e n t u r y  

has been replaced by t h e  omnipctence of o rgan ized  labor  today .  ' 
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I w i l l  n o t  j o i n  t h a t  d e b a t e ;  r a t h e r ,  I wish t o  emphasize . 

t h a t  many of  t h e  gaif is  and s u c c e s s e s  o f  working men and/or 

o r g a n i z e d  labor- today  are  d i r e c t l y  a t t r i b u t a b l e  t o  r i g h t s  which'  

have been r ecogn ized  O X  expanded by t h e  c o u r t s  of  

p r e v i o u s  g e n e r a t i o n s .  Thus, a r e  w e  t o  now say  t h a t  t h e  system 

which has  made t h e  c o u r t s  accessible t o  and s u p p o r t i v e  of  t h e  

working man shou ld  n o t  now be invo lved  i n  s t r i k i n g  a b a l a n c e  

f o r  o t h e r  groups  which have n o t  had f u l l  e n t r y  i n t o  t h e  system? 

Victim of Crirre 

I n  h i s  1 9 0 6  a d d r e s s ,  Pound d i d  n o t  i d e n t i f y  o r  d i s c u s s  as 

a major problem any d i s s a t i s f a c t i o n  w i t h  t h e  c r i m i n a l  j u s t i c e  

system. H e  a p p a r e n t l y  f e l t  no need t o  focus  on t h a t  sys tem for  t h a t  
26 / 

I 

s p e c i f i c  aud ience .  T h i s  c o n f e r e n c e ,  of  c o u r s e ,  has  such 

a f o c u s ,  a much needed one ,  and w e  w i l l ,  

I a m  s u r e ,  h e a r  a good d e a l  a b o u t  it tomorrow, from some of t h e  

remain ing  s p e a k e r s .  But I submi t  t h a t  it is t o o  narrow a f o c u s  

u n l e s s  i t  embraces t h e  v i c t i m  of  crime a s  w e l l  as  t h e  person  

whom t h e  sys tem c a l l s  t h e  p e r p e t r a t o r .  Of c o u r s e ,  w e  should  be 

concerned  a b o u t  t h e  F o u r t h ,  F i f t h  and S i x t h  Amendment r i g h t s  of 

t h e  c r i m i n a l  d e f e n d a n t ,  b u t  w e  should  also be concerned abou t  

t h e  fundamental  c i v i l  r i g h t  of t h e  o r d i n a r y  c i t i z e n  t o  be  s e c u r e  

i n  h i s  o r  h e r  pe r son  and p r o p e r t y .  

concerned  a b o u t  t h e  humaneness of  o u r  p r i s o n  sys tems,  b u t  w e  

O f  c o u r s e ,  w e  ought  t o  be 

ought  a l so  t o  be  concerned a b o u t  t h e  humaneness of o u r  urban 

envi ronments  and t h e  s a f e t y  of o u r  s t reets .  When t h e  streets 

are n o t  s a f e ,  when eve ry  c i t i z e n  carries an  e x t r a  burden o f  

-24- 3/31/76 

74 



f e a r ,  h i s  envi ronment  is  n o t  humane. Of c o u r s e ,  a c r i m i n a l  

d e f e n d a n t  h a s  a r i g h t  t o  b a i l ,  b u t  w e  should  no t  allow u n l i m i t e d  de- 

l a y s  i n  t r i a l  which p ro long  b a i l  i n d e f i n i t e l y .  

defendar , t  h a s  a r i g h t  t o  t h e  e f f e c t i v e  a s s i s t a n c e  of c o u n s e l ,  

b u t  t h a t  shou ld  n o t  mean t h a t  he may pos tpone  t r i a l  i n d e f i n i t e l y  

w h i l e  w a i t i n g  f o r  a s p e c i f i c  counse l  of  h i s  c h o i c e .  P l e a s e  do  n o t  

m i s t a k e  my meaning. 

of t h e  B i l l  of  R i g h t s  be suspended. 

c r i m i n a l  d e f e n d a n t s  have a c o n s t i t u t i o n a l  r i g h t  t o  a speedy 

t r i a l ,  s o c i e t y  a t  l a r g e  a l s o  h a s  a v i t a l  s t a k e  i n  t h e  prompt 

d i s p o s i t i o n  of c r i m i n a l  c h a r g e s  a g a i n s t  a de fendan t .  

t h e  prompt d i s p o s i t i o n  o f  such c h a r g e s  must be a t o p  p r i o r i t y  

i n  any r e f o r m  of t h e  j u d i c i a l  p r o c e s s .  

made under  s t a t u t e s  des igned  t o  a s s u r e  d e f e n d a n t s  a “speedy and 

f a i r  t r i a l , ”  much remains  t o  be done. 

i n  t h e  t r a n s i t i o n .  I t  w i l l  n o t  be  e a s y .  Cour t s  may have t o  

assume more bu rdens ,  b u t  it i s  d i f f i c u l t ,  i f  n o t  i m p o s s i b l e ,  

t o  j u s t i f y  why i n d i v i d u a l s  should be  o u t  on b a i l  on  s e r i o u s  crines 

f o r  months and sometimes y e a r s  b e f o r e  f i n a l  t r i a l  d i s p o s i t i o n .  

Of c o u r s e , a  

I a m  n o t  s u g g e s t i n g  t h a t  t h e  g u a r a n t e e s  

But I do  submit t h a t  w h i l e  

Secur ing  

While p r o g r e s s  i s  b e i n g  

There w i l l  be prbblems 

I n  t h e  c o n t e x t  of t h i s  c o n f e r e n c e ,  t h e  c o u r t s  b e a r  a heavy 

r e s p o n s i b i l i t y  t o  o r g a n i z e  themselves  f o r  t h e  f a i r  b u t  e x p e d i t i o u s  

p r o c e s s i n g  of c r i m i n a l  cases. 

o f  s e r i o u s  crimes i s  n o t  a f u n c t i o n  which can  be d e l e g a t e d  t o  

a g e n c i e s  o t h e r  t h a n  t h e  c o u r t s .  Thus, i n  terms o f  o u r  concern  

f o r  human r i g h t s ,  w e  must work s imul t aneous ly  on improving t h e  

T o  a major e x t e n t  t h e  d i s p o s i t i o n  



?4m@-rur* c .  4 

processes of t h e  c r i m i n a l  j u s t i c e  sys tem f o r  b o t h  t h e  v i c t ims  and 

t h e  d e f e n d a n t s  and on p r e s e r v i n g  t h e  c o u r t ' s  c a p a c i t y  t o  dea l  

w i t h  o t h e r  fundamenta l  human r i g h t s  as well. 
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V i c t i m s  of Cour t  I n s e n s i t i v i t y  

There  i s  a n o t h e r  p o i n t  which d e s e r v e s  t o  be stressed i n  

any d i . s cuss ion  a b o u t  r e fo rm of t h e  c r i m i n a l  and c i v i l  j u s t i c e  

sys tems.  We have t o  be  concerned abou t  i n n o c e n t  v i c t i m s  o f  t h e  

j u s t i c e  sys t em i t s e l f '  a b o u t  t h o s e  who a r e  n o t  p a r t  of t h e  

c o u r t h o u s e  bu reauc racy .  G o  i n t o  t h e  c c u r t s  i n  m o s t  u rban  

communit ies  and you w i l l  o f t e n  obse rve  e i t h e r  ou t r ageous  

i n s e n s i t i v i t y  t o ,  or woefu l  sys tems p l a n n i n g  f o r ,  w i t n e s s e s  who 

respond t o  subpoenas.  I t  i s  n o t  unheard o f  f o r  a w i t n e s s  t o  

appea r  e l e v e n  or  twe lve  t i m e s  as a case i s  con t inued  a g a i n  and 

a g a i n ,  e i t h e r  because  t h e  c o u r t  canno t  r e a c h  it or  because  some 

c o u n s e l  i s  n o t  a v a i l a b l e .  I n  c i v i l  cases, p a r t i e s  sometimes w a i t  

=ivs L'--.ui-s ce.- L u A  sii aZjc6 ic s t ion  ~f t h e i r  r i c j h t z .  Cour t  personn2.l 

s o m e t i m e s  t r e a t  c i t i z e n s  w i t h  a c u r t n e s s  that. SO= of the less enliatcned 

p r i s o n  wardens would n o t  d i s p l a y  t o  t h e  c o n v i c t e d  f e l o n s  i n  t h e i r  

c u s t o d y .  I n  this c o n t e x t  of i n s e n s i t i v i t y  t o ,  and o f  non-support  

for, the p a r t i c i p a n t s  i n  t h e  l i t i g a t i o n  p r o c e s s ,  w e  have t o  a sk  

whether  some of t h e  sacred r i g h t s  w e  espouse  are r e a l l y  des igned  

for  j u s t i c e  and t h e  b e n e f i t  of t h e  p a r t i e s  and t h e  p u b l i c ,  or do 

t h e s e  processes e x i s t  more f o r  t h e  basic  convenience  of judges  
/ 

and lawyers. I t  i s  n o t  clear t o  m e  whether  some of  t h e  many 

c o n t i n u a n c e s  t h a t  are g r a n t e d  by t h e  c o u r t s  are  caused  by a desire 

to l e t  e v e r y  p e r s o n  have h i s  own c o u n s e l ,  o r ,  i n s t e a d ,  are t h e s e  
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d e l a y s  u n i n t e n t i o n a l  p l a c a t i o n s  o f  t h e  b a r  wllich p e r m i t  some 

l a w y e r s ,  who have  more c l i e n t s  and cases t h a n  t h e y  can  now 

a d e q u a t e l y  h a n d l e ,  t o  i n c r e a s e  t h e i r  back log  so t h a t  t h e  d a t e  

of u l t i m a t e  t r i a l  i s  i n d e f i n i t e l y  pos tponed .  I t  i s  n o t  a t  

all clear t o  m e  whe the r  a n  o l i g o p o l y  i s  n8w d e v e l o p i n g  w i t h i n  

t h e  b a r  whereby t h e  e n t i r e  j u d i c i a l  sys tem i s  d e s i g n e d ,  o r  a t  

l e a s t  h a s  been  m o d i f i e d ,  t o  accommodate t h e  s c h e d u l e s  of t h e  

b u s i e s t  and m o s t  s u c c e s s f u l  l a w y e r s  r a t h e r  t h a n  t o  f u n c t i o n  

w i t h i n  r e a s o n a b l e  t i m e  frames f o r  t h e  prompt and f a i r  d i s p o s i t i o n  

of t h e i r  c l i e n t s '  cases. 

P e r m i t  m e  t o  ment ion  j u s t  one  well-documented i n s t a l i c e  

t h a t  reveals how t h e  j u d i c i a l  s y s t e m ,  and even  j u d g e s ,  can  be 

i n s e n s i t i v e  t o  t h e  d i g n i t y  o f  t h e  c i t i z e n s  who a r e  c a u g h t  up 

in t h e  l e g a l  p r o c e s s .  

own b e h a l f  i n  a h a b e a s  c o r p u s  p r o c e e d i n g .  "The s t a t e  s o l i c i t o r  

p e r s i s t e d  i n  a d d r e s s i n g  a l l  Neqro w i t n e s s e s  by t h e i r  f i r s t  narrrs'l 

A - b l a c k  women was t e s t i f y i n g  i n  h e r  

37/ 

and when h e  a d d r e s s e d  t h e  p e t i t i o n e r  a s  Mary, she refused to answer, 

i n s i s t i n g  t h a t  t h e  p r o s e c u t o r  a d d r e s s  

h e r  a s  " M i s s  Hami l ton ."  

answer ,  b u t  a g a i n  s h e  r e f u s e d .  

for con tempt .  

b e c a u s e  t h e  r e c o r d  showed t h a t  t h e  w i t n e s s ' s  name w a s  "Mary 

Hamil ton ,  'I n o t  " M i s s  Mary Hamil ton.  'I 

of t h e  U n i t e d  States  g r a n t e d  c e r t i o r a r i  and summarily r e v e r s e d  

t h e  judgment  of contempt .  Hamil ton v .  Alabama, 376 U.S.650 

The t r i a l  judge  d i r e c t e , d  h e r  t o  

The t r i a l  j u d g e  t h e n  c i t e d  h e r  

On a p p e a l ,  t h e  h i g h e s t  c o u r t  i n  t h e  s t a t e  a f f i r m e d ,  

Happi ly  , t h e  Supreme C o u r t  

(1964), r e v ' g  275 A l a .  574, 156 So. 2d 926 (1963). Some might 
b 
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say  t h a t  t h i s  case e x e m p l i f i e s  an u n j u s t i f i a b l e  waste of l e g a l  

t a l e n t  and j u d i c i a l  e f f o r t  i n  o r d e r  t o  de te rmine  whether  t h e  

a p p e l l a t i o n  "Miss" shou ld  be used i n  c ross -examinat ion .  I 

d i s a g r e e .  A t  t h e  core of t h i s  case was a p c r s o n b e g g i n f f t h a t  a 

sys t em which i s  supposed t o  d i s p e n s e  j u s t i c e  t r ea t  h e r  w i t h  

d i g n i t y  and t h e  k i n d  o f  s e n s i t i v i t y  t h a t  courts a u t o r i a t i c a l l y  

accord t o  p e r s o n s  of  power and p r e s t i g e .  
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3 .  3EY013D THEIR 

AL'I'EIWAT I VE S ? 

While  I have  s t r e s s e d  t h a t  we s h o u l d  be p a r t i c u l a r l y  

c a u t i o u s  a b o u t  any r e f o r m s  which may c a u s e  a d i m i n u t i o n  o f  

basic  and  fundamen ta l  human r i g h t s ,  I a m  no opponent  o f  good 

o r d e r .  

p ro in ised  t o  c o n t r i b u t e  t o  t h e  o r d e r l y  f u n c t i o n i n g  of o u r  

cour t s  w i t h o u t  s a c r i f i c i n g  t h e  r i g h t s  of  o u r  c i t i z e n s .  

s u b m i t ,  however ,  t h a t  order i s  n o t  a n  a b s o l u t e .  I t  c a n n o t  be, 

f o r  human a f f a i r s ,  and e s p e c i a l l y  t h e  a f f a i r s  t h a t  come before' 

u s  i.n t h e  j u d i c i a l  p r o c e s s ,  are o f t e n  i n h e r e n t l y  d i s o r d e r l y .  

I n  some cases, p a s s i o n s  n o t  o n l y  r u n  d e e p ,  t h e y  e r u p t  i n t o  

I h a v e  s u p p o r t e d  e v e r y  j u d i c i a l  r e f o r m  measure t h a t  

I 

v i o l e n c e .  

I have  i n  mind n o t  j u s t  t h e  f e l o n y  d o c k e t s  o f  local 

c r i m i n a l  c o u r t s ,  b u t  a l so  landmark human r i g h t s  d e c i s i o n s  where 

t h e  Supreme C o u r t  o f  t h e  Un i t ed  S t a t e s  r e j e c t e d  a rguments  t h a t  

such  cases were, f o r  a v a r i e t y .  of t e c h n i c a l  r e a s o n s ,  n o t  t h e  

p r o p e r  b u s i n e s s - o f  t h e  f e d e r a l  c o u r t s .  
_ _  

I n  Screws  v. Uni ted  S t a t e s t . 3 2 S  U . S .  9 1  (1945), f o r  

example ,  a b l a c k  man who had been  c h a r g e d  w i t h  t h e  t h e f t  o f  a 

t i r e  w a s  b e a t e n  t o  d e a t h  by t h e  s h e r i f f  of Baker County,  G e o r g i a ,  

and two o t h e r  l a w  e n f o r c e m e n t  o f f i c e r s .  I n  Monroe v. P a p ,  

365 U . S .  1 6 7  (19611, p o l i c e  o f f i c e r s  of  a N o r t h e r n  c i t y  had 

b r o k e n  i n t o  t h e  p e t i t i o n e r s '  home, r o u t e d  them from b e d ,  and 

f o r c e d  them t o  s t a n d  naked i n  t h e  l i v i n g  room w h i l e  t h e y  r ansacked  

e v e r y  room i n  t h e  house.  I n  t h e  background o f  U n i t e d  S t a t e s  v .  
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. Price,  3 8 3  U.S. 787 (1966), was t h e  murder of t h r e e  c i v i l  .. 
r i g h t s  workers,  Michael Schwexner, James Chaney and Andrew 

Goodman. G r i f f i n  v. Breckenridge, 403 U.S. 88 (1971), involved 

a group o f  black c i t i z e n s  whb, while  d r i v i n g  along a highway 

i n ' M i s s i s s i p p i ,  w e r e  mistaken by whi tes  f o r  c i v i l  r i g h t s  workers. 

They were fo rced  t o  s t o p ,  ordered o u t  of  t h e i r  v e h i c l e ,  and 

bea ten  wi th  i r o n  clubs. 

Should t h e s e  ma t t e r s  have been i n  t h e  f e d e r a l  

c o u r t s ?  I t h i n k  so, f o r  if t h e  Supreme Court  

'had n o t  been w i l l i n g  t o  expand 

an o v e r l y  narrow c o n s t r u c t i o n  of  t h e  f e d e r a l  c i v i l  r i g h t s  ac t s ,  

where would t h e s e  p a r t i c u l a r  v ic t ims ,  and o t h e r s  l i k e  them,. __-, 

have g o t t e n  j u s t i c e ?  

A basic reason f o r  t h e  n e c e s s i t y  of having t h e  c o u r t s  

available t o  v i n d i c a t e  t h e  r i g h t s  of o u r  c i t i z e n s  i s  t h a t  o t h e r  

i n s t i t u t i o n s  i n  ou r  s o c i e t y ,  i n s t i t u t i o n s  designed t o  e i t h e r  

v i n d i c a t e  or p r o t e c t  t hose  r i g h t s ,  have e i t h e r  f a i l e d  t o  do so 

or have broken down completely.  W e  should never be complacent 

about  t h e  accomplishments of t h e  j u d i c i a l  system. I c e r t a i n l y  

am n o t ,  and I b e l i e v e  t h a t  one of the profound c o n t r i b u t i o n s  t h i s  

conference can make t o  t h e  n a t i o n  i s  t o  s h a t t e r  any i l l u s i o n s  w e  

might e n t e r t a i n  about  l i v i n g  i n  t h e  best of all p o s s i b l e  j u d i c i a l  

worlds. Never the less ,  I am convinced t h a t  t h e  c o u r t s ,  when 

t h e i r  achievements and t h e i r  e f f i c i e n c y  are compared wi th  those  

of o t h e r  i n s t i t u t i o n s  i n  our  s o c i e t y ,  have n o t  been abysmal 

f a i l u r e s .  

the c o u r t s  of t a s k s  t h a t  a r e  a l l e g e d l y  "beyond t h e i r  competence" is 

\ 

Ths s h o r t  and simple reason f o r  t h e  assumption by 
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t h e  f a i l u r e  

those  t a s k s  

of supposedly competent i n s t i t u t i o n s  t o  

e f f e c t i v e l y  or wi th  adequate p r o t e c t i o n  

of t h e  c l i e n t s  of t hose  i n s t i t u t i o n s .  I agree  t h a t  

perform 

of t h e  r i g h t s  

i n  t h e  b e s t  

of a l l  p o s s i b l e  j u d i c i a l  worlds ,  judges should n o t  be asked t o  

run r a i l r o a d s  o r  t o  func t ion  a s  school  supe r in t enden t s  or t o  

s e r v e  as c h i e f  execu t ive  o f f i c e r s  of s t a t e  p r i s o n  systems. 

But if supposedly competent businessmen so  manage a r a i l r o a d  

t h a t  it c o l l a p s e s  i n t o  bankruptcy, o r  i f  supposedly p r o f e s s i o n a l  

educa to r s  countenance o r  a r e  powerless t o  d e a l  wi th  de  j u r e  

seg rega t ion  i n  t he  school  systems they are charged t o  admin i s t e r ,  

or supposedly competent c o r r e c t i o n s  personnel  p r e s i d e  over  a 

p r i s o n  system t h a t  i s  r i d d l e d  w i t h  c o n s t i t u t i o n a l  v i o l a t i o n s ,  

t hen  judges have no choice  b u t  t o  i n t e r v e n e .  

A ~ W A L U L ~  are noi; i e a c i i i i i y  out for these  r e s p o n s i b i i i t i e s ;  they  

come t o  t h e  c o u r t s  by d e f a u l t .  And so long a s  o t h e r  i n s t i t u t i o n s  

i n  s o c i e t y  d e f a u l t  on t h e i r  r e s p o n s i b i l i t i e s ,  t h e  c o u r t s  w i l l  

have what I cons ide r  an a b s o l u t e l y  n e c e s s a r y r o i e  t o  p l ay  i n  

t h e  v i n d i c a t i o n  of i n d i v i d u a l  and c o l l e c t i v e  r i g h t s .  

The c o u r t s ,  
T- -..L-1,- 

It w a s  Alexis  de Toquevi l le  w h o  f i r s t  s a i d  t h a t  

" sca rce ly  any p o l i t i c a l  ques t ion  a r i s e s  i n  t h e  United States t h a t  

is n o t  r e so lved ,  sooner o r  l a t e r ,  i n t o  a j u d i c i a l  question." 

d n  h i s  1 9 0 6  address  

Dean Pound s a i d  much t h e  same th ing :  " t h e  s u b j e c t s  which o u r  

c o n s t i t u t i o n a l  p o l i t y  commits t o  t h e  c o u r t s  are l a r g e l y  ma t t e r s  

of economics, p o l i t i c s ,  and soc io logy ,  upon which a democracy 

is p e c u l i a r l y  s e n s i t i v e .  N o t  only a r e  these ma t t e r s  made i n t o  

l e g a l  q u e s s p n s ,  b u t  they a r e  t r i e d  as i n c i d e n t s  of p r i v a t e  

l i t i g a t i o n . "  W e  may n o t  agree  w i t h  Roscoe Pound t h a t  g r e a t  

matters of economics, p o l i t i c s ,  and soc io logy  are always t r i e d  

38 / 
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I .  

&den t s  of p r i v a t e  l i t i g a t i o n ,  'I b u t  they  a r e  s u r e l y  

"mabe i n t o  l e g a l  ques t ions . "  T h e  f a t e  of  t h e  New Deal, l a r g e l y  a 

mat te r  of economics, remained u n c e r t a i n  u n t i l  t h e  d e c i s i o n  of 

the Supreme C o u r t  i n  NLRB v. Jones & Laughlin Steel  CorE..f 

301 U , S ,  1 (1937).  The peop le ' s  r i g h t  of access, throuq a 

granc". j u r y ,  t o  i n f c i  . . , t ion  i n  t h e  c o n t r o l  of t h e  exc-cut i l - i  

branch of governmelit, a p o l i t i c a l  i s s u c  3f t h e  utmost s e r i o u s n e s s ,  

w a s  a ma t t e r  of s p e c a l a t i o n  u n t i l  t h e  Supreme Court  enforced a 

subpoena on t h e  P r e s i d e n t  i n  United S t a t e s  . Nixon, 418  U.S. 683 

(1974) .  The d e s t i n y  of b lack  people i n  America, a matter of 

sociology as w e l l  a s  of j u s t i c e ,  w a s  unc lea r  u n t i l  t h e  Supreme 
-1 

Court found seg rega ted  s c h o c l h g  i n h e r e n t l y  unequal i n  

Brown v. Board of  Education, 347 U.S. 483 (1954) ,  and i t s  

progeny. There i s ,  of course ,  no gua.-<>ntee t h a t  even a d e f i n i '  

pronouncement by t h e  c o u r t s  w i l l  pc!: zc :-:st a l l  dispc. te  over  an 

i s s u e  of  p u b l i c  po l i cy .  Witness t h e  cor i . ; ru ing  conL:.-oi'crsy over  

abor t ion .  

Never the less ,  I s t i l l  submit t h a t  our  c o n s t i t u t i o n a l  

p o l i t y  could b a r e l y  func t ion  a t  a l l  i f  the c o u r t s  w e r e  n o t  

a v a i l a b l e  t o  v i n d i c a t e  t h e  r i g h t s  of o u r  c i t i z e n s  and t h u s  d e f i n e  

the limits of p u b l i c  and p r i v a t e  a c t i o n  w i t h i n  t h a t  p o l i t y .  

\ We are a l l  f a m i l i a r  w i t h  the  famed Footnote  Four of 

Chief J u s t i c e  S t o n e ' s  op in ion  i n  United S t a t e s  v. Carolene 

Products Co., 304 U.S. 1 4 4 ,  1 5 2  n. 4 (1938) .  Even though it 

d e a l s  w i t h  t he  s t anda rd  t o  be employed i n  reviewing l e g i s l a t i v e  



enactments and even though it sugges ts  more than  it proc la ims ,  

t h a t  f o o t n o t e  has  r i g h t l y  been read  a s  a manifesto of j u d i c i a l  

s e n s . i t i v i t y  t o  t h e  r i g h t s  of those  who are powerless t o  v i n d i c a t e  

t h e i r  r i g h t s .  Since t h e  Carolene Products  d e c i s i o n ,  t h e  c o u r t s  

have done much t o  redeem t h e  promise of Footnote Four, and I '  

sugges t  t h a t  w e  can f r u i t f u l l y  apply i t s  t each ing  i n  t h i s  

conference a s  w e l l .  W e  w i l l  be d e a l i n g ,  of cour se ,  w i th  

proposa ls  f o r  reform of d i s p u t e  r e s o l u t i o n  and f o r  t h e  reform 

of j u d i c i a l  a d m i n i s t r a t i o n ,  n o t  l e g i s l a t i v e  enactments.  Some 

have suggested t h a t  a " j u d i c i a l  impact" s ta tement  be  prepared be fo re  

s t a t u t e s  c r e a t i n g  new l e g a l  r i g h t s  are enac ted ,  so j u d i c i a l  resb'urces 

can be provided t o  p r o t e c t  them. 

t h a t  w e  p repa re ,  a t  least m t a l l y ,  another Lhd  of impact statement, 

I sugges t ,  by t h e  same token ,  

that weighs the effect of the reforms that might be propsed to us 

co1 what Footnote Four tent& "discrete and insular minorities," and subject 

those refonns that might work to t%Oe disadvantage of the poor, the 

weak, and t h e  powerless t o  what Chief J u s t i c e  Stone would c a l l  

"a more searching  j u d i c i a l  i nqu i ry .  

You may have no t i ced  t h a t  I have n o t  de f ined  what I mean 

By t h e  t e r m  "human r i g h t s . "  The omission i s  d e l i b e r a t e .  I 

doubt t h a t ,  even i f  I t r i e d ,  I could formulate  a d e f i n i t i o n  of 

"human \ r i g h t s "  t h a t  would adequately d i f f e r e n t i a t e  my pe rcep t ion  

of fundamental "human r i g h t s "  from t h e  mul t i tude  of  v a r i e d  i n t e r e s t s  

t h a t ,  a t  one t i m e  o r  ano the r ,  have been c a l l e d  "human right?." 

I do t h i n k  w e  ought t o  be concerned about  what has  been r i g h t l y  

termed a t r i v i a l i z 3 t i o n  of t h e  c o n s t i t u t i o n .  

40/ 
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FOY stance, some would argue,  though I would n o t ,  t h a t  a high 

sct~r>c.i f o o t b a l l  p l a y e r  has  an a b s o l u t e  ''human r i g h t "  t o  wear 

long  h a i r ,  r e g a r d l e s s  of h i s  team's r e g u l a t i o n s  o r  h i s  coach ' s  

no t ion  of d i s c i p l i n e .  Others would a rgue ,  though I would n o t ,  

t h a t  p r i s o n e r s  have an a b s o l u t e  "human r i g h t "  t o  snacks G.-:ween 

meals .  Cases invo lv .  j t h e s e  i s s u e s ,  I submit,  seek t h e  * r ind ica t ion  

of ri.jnts t h a t  a r e  ,..zrely asserted, no t  real .  Such Lases t  I am 

a f r a i d ,  misuse a nab:? ins t rument ,  designL\t.i f o r  a noble  

purpose,  t h e  p r o t e c t i o n  of fundamental r i g h t  . 
I should also 

p o i n t  o u t  t h a t  I do n o t  i nc lude  i n  t h e  concept  of "fundamental" 

human r i g h t s  the in te res t s  c h a t  a r e  a t  s t a k e  i n  automobile neg- 

l i g e n c e  cases, or longshoremen's s u i t s ,  or medical ma lp rac t i ce  

a c t i o n s .  

j u s t i c e  could be assured  i n  t h e s e  a-ez; - Z  t o r t  l a w  wi thout  t h e  

c o u r t s  p lay ing  a c e n t r a l  role and without. des t roy inq  --h? f a b r i c  

of our s o c i e t y .  I n  a l l  candor,  I o f t e n  wonaer whether the l o u d e s t  

p r o t e s t s  a g a i n s t  n o - f a u l t  au to  insurance  and a g a i n s t  t h e  removal 

I am conf iden t  t h a t  w e  can clrvelo? wms by which 

of negl igence  c a s e s  f r o m  t h e  c o u r t s  s t e m  from concern about t h e  

p l i g h t  of a c c i d e n t  v i c t ims  o r  whe the r  t hey  o r i g i n a t e  i n  a concern 

about p o s s i b l e  diminut ion of what a r e  s o m e t i m e s  phenomenal wine?- 

f a l l s  i n  t h e  form of counsel  f e e s .  

I believe tha t  the victims of 
\ 

d e f e c t i v e  products ,  medical ma lp rac t i ce  and automobile negl igence  

can o f t e n  r e c e i v e  g r e a t e r  p r o t e c t i o n  i n  a l t e r n a t e  systems of 

d i s p u t e  r e s o l u t i o n  than  they  can i n  t h e  c o u r t s .  

twelve y e a r s '  exper ience  on t h e  bench, I have seen  f a r  many more 

During my 
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thitn 1 have i n  c i v i l  r i g h t s  cases. 

,S claims and f r i v o l o u s  d e f e n s e s  i n  p e r s o n a l  i n j u r y  c a s e s  

I f  w e  are going  t o  apply  a 

s c a l p e l  t o  o u r  d o c k e t s ,  l e t  u s  beg in  w i t h  t h e s e  cases, which 

could  be handled  w i t h  f a i r n e s s  and g r e a t e r  e f f i c i e n c y  i n  i t h e r  forums* 

0 I believe,  however, t h a t  i n  t h e  u n i v e r s e  of h=1 iiin r i g h t s ,  

t h e  c f 2 n s t e l l a t i o n  C C  Lights  t h a t  I have d i s c u s s e d  t - ? a y  i re  

grou;?ed a t  or n e a r  t h e  c e n t e r .  I r e f e l ,  o f  c o u r s e ,  t o  t h e  

r i g h t  t o  be  f r e e  from r ac i a l  or  s e x u a l  d i s c r i m i n a t i o n ,  t h e  

r i g h t  t o  v o t e ,  t h e  r i g h t  t o  basic p r o t e c t i o l l  from overpowering 

f o r c e s  of t h e  i n d u s t r i a l  age ,  t h e  r i g h t  t o  be s e c u r e  i n  o n e ' s  

pe r son  and p r o p e r t y ,  and t h e  r i g h t  t o  be t r e a t e d  w i t h  c o u r t e s y  

and c o n s i d e r a t i o n  by a system t h a t  p u r p o r t s  t o  be one of j u s t i c e ,  

not merely of l a w .  

you to t h i n k  t h a t  I am too f a r  o u t ,  I:\ ;nc a lso  s a y  t h a t  I 

b e l i e v e  t h a t  t h e r e  i s  a h i e r a r c h y  ci ?-.i, .  n r i g h t s ,  at:-l t h a t  

the r i g h t s  I have d i s c u s s e d  c l u s t e r  a t  c,: i l G c r  the  t r ~ p  ~f t h a t  

h i e r a r c h y .  

the r i g h t s  I have d i s c u s s e d  are indeed fundamental  "human 

I f  my r e f e r e n c e s  t o  astronoiny l e a d  some of 

F i n a l l y ,  I b e l i e v e  t h a t  a l l  of u s  can a g r e e  t h a t  

r i g h t s .  I' 
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Conclusion 

As I close, I hope t h a t  I have n o t  gone too f a r .  I 

know .Lhat I have r e s u r r e c t e d  some g r i evances  t h a t  are 70 y e a r s  

o l d ,  q d  whose r o o t s  l i e  even f u r t h e r  back i n  American h i s t o r y .  

I know t h a t  I have spoken s t r i d e n t l y  about  them, and s t r i d e n c y  

i s  always s u s c e p t i b l e  of misunderstanding. 

h e r e  i n t e n d i n g  t o  o f fend  anyone, b u t  perhaps I have. Perhaps 

I have spoken too s t r i d e n t l y  f o r  1 9 7 6 ,  perhaps t o o  s t r i d e n t l y  

I d i d  n o t  come 

i n  l i g h t  of t h e  genuine p rogres s  t h i s  n a t i o n  has  made i n  t h e  

p a s t  70 y e a r s ,  perhaps t o o  s t r i d e n t l y  i n  t h e  o v e r a l l  p e r s p e c t i v e  

of t h i s  c o u n t r y ' s  h i s t o r y .  

mentioned w e r e ,  and con t inue  t o  be', h a r s h  and d i s c o r d a n t  

But t h e  g r i evances  t h a t  I have 

has  been caused i n  p a r t  by an i n s e n s i t i v e  l e g a l  and j u d i c i a l  

process . -- 

AS I s a i d  a t  t h e  o u t s e t ,  I wish t h i s  conference  

well. I hope i t  is  

s u c c e s s f u l .  But I a lso hope t h a t  t h e  f r u i t s  of i t s  success  

w i l l  f low n o t  j u s t  t o  judges,  n o t  j u s t  t o  lawyers ,  n o t  j u s t  

to c o u r t  pe r sonne l ,  b u t  a lso t o  those  who, i n  the n a t u r e  of 

t h i n g s ,  w i l l  seldom be a t t e n d i n g  a conference  l i k e  t h i s  -- t h e  weak, 

the poor, t h e  powerless  -- t hose  who, whether t h e y  l i k e  it o r  

not, are i n e v i t a b l y  involved i n  t h e  p rocess  and t h e  system t h a t  

\ 
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w e  a r e  p r i v i l e g e d  t o  p r e s i d e  over.  By a l l  means l e t  us reform . 

t h a t  p rocess ,  l e t  us make it more s w i f t ,  more e f f i c i e n t ,  and 

less nxpensive, b u t  above a l l  l e t  us make i t  more j u s t .  W e  

have enough v ic t ims  i n  our  s o c i e t y .  

are v ic t ims  of t h e  conduct of others t h a t  v i o l a t e s  t h e  law. 

I n  so many i n s t a n c e s ,  t hey  

L e t  us  n o t  f o r g e t  them. L e t  us n o t ,  i n  our  zeal  t o  reform 

our process ,  make t h e  powerless i n t o  victims who can secu re  

r e l i e f  n e i t h e r  i n  t h e  c o u r t s  nor anywhere else. 
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SSISTEL.1 ,JOU%NAL, publis!izfi by t h e  F e l l o w s  of  t h e  I n s t i t u t e  

f o r  C o u r t  1.knagcnlcnt. See al.so I?. \(heeler and  11. Whitcomb, 

P E R S P E C T I T X S  0': J U D I C I A L  ADNINISTKATIOp:  : TEXTS A1JD READINGS 

( f o r t h c o n i n y ,  1 9 7 7 ) .  



\ 

- 6/ 
" iuliscrimination a g a j - n s t  Negro l a w y e r s  by t h e  American 

B a r  A s s o c i a t i o n - - . l K l  to the f o r m a t i o n  of t h e  colored 

N a t i o n a l  B a r  A s s o c i a t i o n .  I n  1 9 4 3  t h e  American B a r  Asso- 

c i a t i o n  e lected a Negro,  J u s t i c e  James S .  Watson of New 

York,  the f irst  t o  be a d m i t t e d  s i n c e  1 9 1 2  when t h r e e  

Negroes, who were n o t  known t o  be Nesroes, were a c c e p t e d .  

The same y e a r  t h e  F e d e r a l  B a r  A s s o c i a t i o n  of N e t 7  York, 

N e w  J e r s e y ,  a n d  C o n n e c t i c u t  opened  i t s  membership t o  

Negro a t t o r n e y s  and  condemned t h e  ' u n d e m o c r a t i c  a t t i t u d e  

a n d  p o l i c y  ' of t h e  American B a r  A s s o c i a t i o n  f o r  d i s c r i m i -  

n a t i n g  a g a i n s t  Negro members. I n  t h e  a c t u a l  p r a c t i c e  02 

3. aw SU 
, 1- - 
L I I C  the 

m a j o r i t y  of Negro lawyers have se t t l ed  i n  t h e  N o r t h . "  1.5. 

DAVIE, NEGROES I N  AMERICAN SOCIETY 11.8 (1949). 

The l a t e  J u d g e  Raymond Pace Alexande r  spoke  in 1 9 4 1  i n  

behalf of. t h e  n e c e s s i t y  of a b l a c k  . b a r  a s s o c i a t i o n - -  t h e  

N a t i o n a l  B a r  A s s o c i a t i o n  -- a s  follows: 

J u s t  so long  as -we are  compe l l ed  t o  r e c o g n i z e  r a c i a l  

a t t i t u d e s  i n  A m e r i c a ,  and  t h e  p o s i t i v e  r e f u s a l  t o  

a d m i t  t h e  Negro l a w y e r  t o  membership i n  t h e  B a r  Rsso- 

c i a t i o n s  of t h e  S o u t h  o r  even  t o  p e r m i t  t hem t o  use 

the l i b r a r i e s ,  j u s t  so  l o n g  as  the Negro l a w y e r  i s  



L i o n s  i n  the North, c?nd p a r t i c u l a r l y ,  SQ I.ong as 

thc:  Amcrj can  Car A s s o c i a t j - o n  for a l l  p r a c t i c a l  pur -  

poses r c f t ~ ~ e s  t o  achiit Negroes t o  membership,  t h e n  

so 101-ICJ n u s t  t h e r c  lze  a n  o r g a n i z a t j . o n  such  as t h e  

N a t i o n a l  B a r  A s s o c i a t i o n .  C e r t a i n l y  a l l  of u s  s h a l l  

welcome t h e  day when r a c i a l  a n j m o s i t i e s  and  c l a s s  

l i n e s  s h z l l  be so o b l i t e r a t e d  t h a t  s e p a r a t e  B a r  A s s o -  

c i a t i o n s ,  o t h e r  s e p a r a t e  p r o f e s s i o n a . 1  a s s o c i a t i o n s  as  , 

w e l l  as  separate s c h o o l s  w i l l  be a n a c h r o n i s m s .  

A lexande r ,  "The N a t i o n a l  B a r  A s s o c i a t i o n - -  I ts  A i m s  CZIS 

C f .  J .  Auerbach ,  Unequal J u s t i c e  (3 .975) .  

- 7/ 
The I n t e r s t a t e  Comnnierce Coiiunission was ali:cad.y f u n c t i o n i n g ,  

of course, b u t  i t s  p r i m a r y  task seems t o  have  been  t h e  r egu-  

lation of  r a i l r o a d  rates.  The p r i n c i p a l  c o n s u m e r - o r i e n t e d  

f e d e r a l  a T e n c i e s  - t h e  Federa l  Trade  Comniss ion ,  t h e  S e c u r j t i c s  

and  Exchange Commission, and  t h e  Federa l  Drug A d m i n i s t r a t i o n  

come i m m e d i a t e l y  t o  n i n d - -  d i d  n o t  y e t  e x i s t .  



- 8/ 
I t  should be n o t e d  t h a t  f u n d i n g  f o r  t h e  .Federal  c o u r t s  

h a s  n o t  k e p t  p a c e  v i t h  t h e  i n c r e a s e  i n  e x p e n d i t u r e s  for  

t h e  rest  o f  t h e  f e d e r a l  government .  I n  1 9 0 0 ,  t h e  cost  of 

t h e  c o u r t s  was o n e - h a l f  of o n e  p e r c e n t  o f  t h e  ove r -a l l  

f e d e r a l  b u d g e t .  I n  1 9 7 5 ,  t o t a l  e x p e n d i t u r e s  fo r  t h e  f e d e r a l  

j u d i c i a r y  had d e c l i n e d  t o  & o u t  o n e - t h i r t e e n t h  of o n e  p c r -  

c e n t  of t h e  e n t i r e  f e d e r a l  b u d g e t .  

G.  S a n t a y a n a ,  The L i f e  of Reason ( 1 9 0 5 )  a t  2 8 4 .  



1 0 .  I h a v e  t r r i t k c n  i n  q r c a t c r  d e t a i l  or1 t h e  e a r l y  p rac t i ces  

i n  I l i g g j ~ n h o t h a m ,  " R z c i s m  a n d  t h e  Early American  Lecjal. P r o c e s s  , 
1619-1836, 407 ANNALS 1 ( 1 9 7 3 ) ,  "Race, R z c i s m  and Aincrican 

Law ,I1 1 2 2  -- U n i v e r s i t y  o f  P e r m s v l v a n i a  Law -- Review,  1044 (1974) ; 

"TO t h e  S c a l e  and S t a n d i n g  of Men," J o u r n a l  of N q r o  H i s t o r y ,  -- 

Vol. LX, N o .  3, J u l y ,  1.975; " T h e  Impact of t h e  D e c l a r s t i o n  of 

; 7?ie ' C r i s i s ,  Koventxr, 1975. F o r  genera l  b a c k q r o u n d  

see R. Barclol.ph, The C i v i l  Ricj11t.S Record ( 1 9 7 0 ) ;  D .  A. B e l . 1 ,  

-" 

- 
Race, R a c i s m  z!?d Amer ican  Law ( 1 9 7 3 )  - 1 5 7 5  S u p p . ;  M. F.  B e r r y ,  

B l a c k  R e s i s t a n c c / W h i t e  Law (1971.) ; J .  R l a s s i n g a m c ,  n l a c k  PJev?,  .- --- 
O r l e a n s  ( 1 3 7 3 )  ; J.  Bl -a s s ingame ,  !rhe S l a v e  Community ( 1 3 7 2 )  ; -_.-- 

S. E l k j . n s ,  S l a v e r y  ( 1 9 5 9 ) ;  P .  S'. F o n e r ,  The Voice of i3laclc - I 

America. ,  Vol. I a n d  I1 ( 1 9 7 5 ) ;  J .  H .  F r a n k l i n ,  From Slavery t o  --- ..--- - 
Freedom ( 4 t h  cd. 1 3 7 4 ) ;  G .  F r c d r i c l c s o n ,  The  B l a c k  1n;aqe i n  the 

White Mind ( 1 9 7 1 ) ;  L. Green, The Negro i n  Co3.onial  I!cw 

E n g l a n d  - ( 1 9 4 2 ) ;  W.  J o r d a n ,  White Over B l a c k  ( 1 9 6 8 )  ; G .  M y r d a l ,  

--i - --- 

---- -- 

An Amerj-can D i l e m n i a  ( 1 9 4 4 ) ;  B.  Q u a r l e s ,  T h e  Negro i n  t h e  I-taking 

of A m e r i c a  ( rev .  ed. 1 9 6 9 ) ;  K .  Stampp, The P e c u l i a r  I n s t i t u t i o n  

( 1 9 5 G ) ;  C .  Woodson & C. Wesley, The Negro  i n  Our I ! i s t o r y  

( 1 1 t h  ed.  1 9 6 6 ) ;  C .  V. Woodward, O r i u i n s  of the New S o u t h  

(1951) ; C.  V.  Woodward, The  S t r a n g e  Career of Jim C r o w  

( 3 r d  e d .  1 9 7 4 ) .  F o r  the bes t  b i b l i o g r a p h y ,  see A .  H o r n s b y ,  

---. - 
-- 

The Black Almanac 1 6 9  ( 1 9 7 2 ) .  F o r  an a n t h o l o g y ,  see C i v i l  R i g h t s  -- 

a n d  t h e  A m e r i c a n  Negro ( A .  B1aus te j . n  & R.  Z a n g r a n d o  C ? s .  1968). 



1 0 .  ( c o n t ' d .  1 

The. U n i t e d  S ta tes  Comaiss ion  on C i v i l  R i g h t s  i n  3.9G1 

f i l e d  a series of key documents ,  V o l s .  1 t h r o u g h  5 ,  

on v o t i n g ,  e d u c a t i o n ,  employment,  h o u s i n g ,  j u s t i c e .  

A c lass ic  r e p o r t  which s h o u l d  be p a r t i c u l a r l y  

p e r t i n e n t  tc l a w y e r s  i s  t h e  U n i t e d  S ta tes  Commission on  

C i v i l  R i g h t s ,  1 9 6 5 ,  A R e p o r t  o n  E q u a l  P r o t e c t i o n  i n  t h e  

S o u t h .  See p a r t i c u l a r l y  p a g e s  182-188,  t h e  s e p a r a t e  

s t a t e r r e n t  of Corrrmissioner Erwin N .  Gr i swold .  A s u p e r b  

a n a l y s i s  c a n  be found in t h e  ANNALS, Blacks and  the -- Law, 
May, 1973 ;  n o t e  p a r t i c u l a r l y  t h e  a r t i c l e  of J u d g e  

W i l l i a m  I I .  Hastie,  "Toward a n  Equal - i ta r j . an  L e g a l  O r d e r ,  

1930-1950,81 a t  16. 

44 



was es'&lx!!;cc; 1 4 7  Ziarry 'fixwm, p-ismnt t o  C>:cm'Ave O r c k ~  9838. In 1947,  tl;r: 

P r e s j c ? e n t ' s  Committee! on C i v i l  R i g h t s  f i l e d  a r e p o r t ,  "To 

S e c u r e  Thcsc  Kicjhts,  " which s t a t e d :  

"Our Aincr.-Lcz,n h e r i t a c j e  of f rcteclom and c :qua l i t y  hcrs give11 

u s  p r e s t i g e  among t h e  n a t i o n s  of t h e  world and a s t r o n g  

f e e l i n g  o f  n a t i o n a l  p r i d e  a t  home. 

t h a t  p r i d e .  Bu t  p r i -de  i s  n o  s u b s t i t u t e  f o r  s t e a d y  and h o n e s t  , 

p c r f o r m a n c c ,  and t h e  r e c o r d  shows t h a t  a t  v a r y i n g  t i m e s  i n  

American h i s t o r y  t h e  g u l f  between i d e a l s  and  p r a c t i c e  has Lee~l  

wide .  We have  had  human s l a v e r y .  We have  had r e l i g i o u s  per- 

s e c u t i o n .  re have  hati mob r u l e .  Me s t i l l  have  t h e i r  iclco- 

l o g i c a l  remr,ants  i n  t h e   warrantable ' p r i d e  and p r e j u c t i c c '  of 

some of o u r  p e o p l e  and p r a c t i c e s .  

w e  have  l e a r n e d  much t h a t  h a s  shocked  us ,  and  much t h a t  h a s  

ma& u s  fee l  ashamed. But  w e  have  s e e n  n o t h i n g  t o  s h a k e  o u r  

The re  i s  much r e a s o n  f o r  

From o u r  work as  a C o r m i t t e e ,  

c o n v i c t i o n  t h a t  €he  c i v i l  r i g h t s  of t h e  Ariierican peop le  - 
a l l  of them - c a n  be s t r e n t h e n e d  q u i c k l y  and e f f e c t i v e l y  b y  

t h e  no rma l  p r o c e s s e s  of d e m o c r a t i c ,  c o n s t i t u t i o n a l  g o v e r n n e n t .  

T h a t  s t r e n g t h e n i n g  , we be l ieve ,  w i l l  make o u r  d a i l y  l i f e  morc 

a n d  more c o n s o n a n t  w i t h  t h e  s p i r i t  of t h e  I m e r i c a n  l i e r i t a q c  of 

freedom. 

n a t i o n ,  as much p e r s e v e r a n c e  as  a n y t h i n g  which we have  e v e r  

dolie t o g e t h 2 r .  

But  i t  w i l l  r e q u i r e  a s  much c c u r a g e ,  as much imagi-  

The members o f  t h i s  Committee r e a f f i r m  t h e i . r  



f a i t h  i.n the  P m e r i c a n  h e r i t a g e  a n d  i n  i t s  promise."  I d .  a t  

9-10 ( e m p h a s i s  a d d e d ) .  

See a l s o  Report  of the N a t j . o n a 1  

A d v i s o r y  Commissi-on o n  C i v i l  Disorders ( W a s h i n g t o n ,  D . C .  : U .  S .  

Governnent P r i . n t i . n g  O f f  i c:c , 1 9 6  8 )  ; N a t i o n a l  C o m m i s s i o n  on t h e  

C a u s e s  and P r e v e n t i o n  o f  Viol-ence,  F i m l  Repor t ,  "TO E s t a b l i s h  

J u s t i c e ,  To E n s u r e  Dores t ic  T r a n q u i l l - i t y , l f  x x i ,  8 ,  1 0 ,  13-15 

( 1 9 6 9 ) ;  1 N a t i o n a l  Commission on t h e  Causes  and P r e v e n t . i o n  of 
, 

V i o l e n c e ,  S t a f f  Repor t ,  "Vio3.ence i n  America: I!istorical- and 

C o m p a r a t i v e  P e r s p e c t i v 6 s "  38 -41  ( 1 9 6 8 ) .  C f .  Mi.l.ton S .  E i s e n -  

h o v e r ,  The P r e s i d e n t  i s  C a l l i n g  2-4 and C h .  2 3  ( 1 9 7 4 ) .  

- 1 2 /  
P x i g g  v. P e n n s y l v a n i a ,  4 1  U.S. (16  Pet.) 5 3 9 ,  10 L.  Ed. 

1 0 6 0  ( 1 8 4 2 ) ;  Dred S c o t t  v. Sandford,  G O  1J.S. ( 1 9  Mow.) 3 9 3 ,  

15 L.Ed. 6 9 1  ( 1 8 5 7 ) ;  C i v i l  R i g h t s  Cases, 1 0 9  U.S. 3,  3 S . C t .  

18 ,  2 7  L. Ed.  8 3 5  ( 1 8 8 3 ) ;  P l e s s y  v,. Fersuson ,  lG3 U . S .  ,537, 

1 6  S .  C t .  1 1 3 8 ,  4 1  L.Ed. 256  (189G); Berea C o l l e g e  v. I ten tuc l ;y ,  

2 1 1  U . S .  45, 2 9  S. C t .  33 ,  53 L.Cd. 8 1  ( 1 9 0 8 ) ;  J lodges  v. U n i t e d  

S t a t e s ,  2 0 3  U . S .  1, 2 7  S .  C t .  6, 51  L. Ed .  6 5  ( 1 9 0 6 ) ;  James v .  

Bowman, 1 9 0  U . S .  1 2 7 ,  2 3  S.  C t .  6 7 8 ,  47 L.Ed.  979  ( 1 9 0 3 ) ;  Bald- 

win v .  P r a n k s ,  1 2 0  U . S .  6 7 8 ,  7 s .  C t .  G 5 6 ,  32 L.Ed. 766  ( 1 8 8 7 ) ;  

U n i t e d  S t a t e s  v. Harris, 1 0 6  U.S. 6 2 9 ,  1 S. C t .  6 0 1 ,  2 7  L .Ed.  
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230 (1883); I Jn i tcd  States v.  C r u i k s h a n k ,  9 %  U.S. 542, 23 L.Ecl. 

588 (1576); U n i t e d  States v. Recse, 92 U.S. 214, 23 L.Ed. 563 

(1876); U n i t e d  S t a t e s  v .  Powell, 151 F .  648 ( C . C . N . D .  A l a .  1907), 

aff’d p e r  c u r i a m ,  212 U.S. 564, 29 S.  Ct. 690, 53 L.Ed. 653 ( 1 9 0 9 ) .  

The following cases i n d i c a t e  t h e  p a s t  problem of r a c j - a 1  i n j u s t i c e  

a n d  efforts t o  e l imj .na te  it: 

(1) V o t i ~ g .  S o u t h  C a r o l i n a  v .  Katzenbach ,  383 U . S .  3 0 1 ,  86 S.Ct. 

803, 15 L.Ed.2d 769 (1966) ( i m p l e m e n t a t i o n  of 1965 v o t i n g  r i g h t s  

a c t ) ;  S n i t h  v .  A l lwl - igh t ,  321 U . S .  G49, 64 S . C t .  757, 88 L.Ed. 

987 (1944);. Grovey v .  Townsend, 295 U.S. 45,55 S . C t .  622, 79 L.Ed. 

1292 (1.935); Nixon v. Herndon, 273  U . S .  536, 47 S.Ct .  446, 71 

L . E d .  759 (1927); Anderson v. Martin,  375 U . S .  399, 

0 3  a. L L .  4 5 4 ,  11 L. Ed. 2ci 430 (1964) ; Nixoil v. ki ido’ i ,  n A  c. 

286 U.S. 73, 52 S.Ct .  484, 76 L.Ed. 984 (1932); c f .  Reynolds  v. 

Sims,  377 U.S. 533, 84 S.Ct. 1362, 12 L.Ed.2d 506 (1964); Gray v. 

S a n d e r s ,  372 U . S .  368, 83 S.Ct .  801, 9 L.Ed.2d 821 (1963) (one 

m o x e  v o t e ) ;  Baker  v. C a r r ,  369 U . S .  186, 82 S.Ct. 691, 7 L.Ed .  

2d 663 (1962). See a l s o  Burke M a r s h a i l , F e d e r a l 2 s m  and  C i v i l  

. . -  .- ----_.-- 
R i g h t s  (1964). -- ~ 

(2) E d u c a t i o n .  Millikcn v. B r a d l e y ,  418 U .  S. 717, 

94 S .  Ct. 3112, 4 1  L .  Ed. 2d 1069 (1974); 

Swann v .  C h a r l o t t e - M e c k l c n b u r g  Board of Educa-.  

tion, 402 U . S .  1, 91 S. C t .  1267, 28 L.EL7.2d 554 (1371); Brown v. 

Board of E d u c a t i o n ,  347 U.S. 483, 74 S.Ct. G86, 38 L.Ed. 873 

(1954); 3IcLaurin v. Cklahorna State R e g e n t s ,  339 U.S. 637, 70 

S.Ct. 851, 94 L.Ed .  1149 (1950) ; Sweatt v. P a i n t e r ,  339 U . S .  

629, 70 S.Ct .  848, 94 L . E d .  1114 (1950); Cooper v. Aaron,  358 



U , S .  1, 78  S . C t .  1 4 0 1 ,  3 L.Ed.2d  5 ,  1 9  ( 1 9 5 8 ) ;  G r i f f i n  v .  

Coun ty  S c h o o l  Eoard of P r i n c e  Edward C o u n t y ,  377 U . S .  2 1 8 ,  

84 S . C t .  1 2 2 6 ,  12 L.Ed.2d  256 ( 1 9 6 4 ) ;  Gong Lum v. R i c e ,  275  

U.S. 7 8 ,  48  S.Ct. 9 1 ,  72  L .Ed.  1 7 2  ( 1 9 2 7 ) ;  N i s s o u r i  ex r e l .  

Gaines  v .  CanaGz, 305 U . S .  337 ,  5 9  S . C t .  2 3 2 ,  8 3  L.Ed.  208 

(1938); Cununinrj  v.  County Boar2 of E d u c a t i o n ,  1 7 5  U.S. 528 ,  

20  S e c t .  1 9 7 ,  4 4  I , .Ed.  2G2 ( 1 8 9 9 ) .  

( 3 )  I l ous inq .  T i l l n i a n  v. Wheaton-Haven R e c r e a t i o n  A s s ' n ,  410 

U.S. 431, 9 3  S . C t .  1 0 9 0 ,  35  L . E . 2 d  4 0 3  ( 1 3 7 3 ) ;  Jones v.  

Alfred H .  Mayex C o . ,  332 U.S. 409 ,  88 S . C t .  2186 ,  20 L.Ed.2d 

1 1 8 9  ( 1 9 6 8 ) ;  Shc1 . ley  v. Kraemer, 334 U . S .  1, 68 S . C t .  836, 

92 L.Ed. 1 1 6 1  ( 1 9 4 8 ) ;  Duchanan v .  Warley, 245  U . S .  6 0 ,  38 

S . C t .  1 6 ,  62  L .Ed .  1 4 9  ( 1 9 1 7 ) ;  Harisbel-ry v .  Lee, 311 U.S. 3 2 ,  

6 1  S.Ct. 115, 85 L.Ed.  2 2  ( 1 9 4 0 ) ;  C o r r i g a n  v. B u c k l c y ,  2 7 1  

U.S. 323 ,  46 S . C t .  521 ,  70 L.Ed. 969 ( 1 9 2 6 ) ;  Richmond v.  Deans,  

281 U . S .  704 ,  5 0  S . C t .  407 ,  74 L.Ecl. 1 1 2 8  ( 1 9 3 0 ) ;  Harmon v.  

Tyler, 2 7 3  U . S .  668 ,  47 S . C t .  471 ,  7 1  L.ED:831 ( 1 3 2 7 ) ;  Rar- 

r o w s  v. J a c k s o n , . 3 4 6  U.S. 249 ,  7 3  S . C t .  1031-,  97 L.Ed. 1 5 8 6  

( 1 9 5 3 ) .  

( 4 )  Enployment . .  Franks v. Emman 'I3-mkqmrtatio:i Co., Inc. , 44 g.S.I,.;,'. 

4356 (U.S., March 2 4 ,  1 9 7 6 ) ;  G r i g g s  v.  Duke P o w e r  CO.,  

- 
-- - 
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of e a c h  S t n t e  t he re  a re  b l a c k s  on c o u n t y  g o v e r n i n g  b o a r d s .  

A l though  t h e  number of o f f ices  h e l d  by b l a c k s  i s  ra ther  siiiall 

i n  compar i son  t o  t h e  t o t a l  number of o f f i c e s  i n  these S t a t e s ,  

the r a p i d  i n c r e a s e  i n  t h e  number of b l a c k  eiected o f f i c i a l s  . 

/o Y 





3oa .  3G9 U .  S .  a t  330,  267. 

31. 377 U .  S. a t  624-25 .  

33.a. 377 U. S. a t  5 6 6 .  

32. Pound,  "'l'he Causes  of Popu1.m D i s s a t i s f a c t i o n  w i t h  t h e  

A i i n ? i n i s t r a t i o n  of J u s t i c e , "  4 0  Am. L .  Rev. 7 2 9 ,  737 

(190G) ( h e r e i n a f  t c r  "Address" )  . 

33. A d d r e s s  a t  737-38. 

34. 208  U. S. 412 (1908). 

35. See Bunt.inT v. Oregon,  243 U.S. 4 2 6  (19171,  over- 

r u l i n g  L o c h e r ;  P h e l p s  Dodyc Corp .  v. N . L . R . B . ,  313 U . S .  

177  ( 1 9 4 1 ) ,  o v e r r u l i n g  A d a i r ;  and  - L i n c o l n  Fed. Labor 

Union v. N o r t h w e s t e r n  I r o n  t Met. C o . ,  ,335 U.S. 525 - - 
(1949)  , o v e i r u l i n g  Coppage. 

36. Even t h e  most c a s u a l  p e r u s a l  of Pound ' s  o t h e r  w r i t i n g s  

reveals h i s  own c o n t i n u i n g  advocacy  of r e f o r m  o f  t h e  

c r i m i n a l  j u s t i c e  s y s t e m  as well. S e e ,  e.g., Pound, 

"DO We Need a P h i l o s o p h y  o f  Law?.," 5 Colum. L.  Rev. 339,  

347 ( 1 9 0 5 ) ;  R. Pound and  F.  F r a n k f u r t e r  e d s . ,  C r i m i n a l  

J u s t i c e  i n  C l e v e l a n d  ( 1 9 2 2 ) ;  and R.  Pound, C r i m i n a l  

J u s t i c e  i n  A m e r i c a  ( 1 9 3 0 ) .  



Al.abm.(z, 376 IJ. S .  G 5 C  ( I  3 6 4 )  . 

3C. A .  d e  Tog i~ .cv i l l e ,  I Denocracy i n  Z?inerj.ca (P .  Rradl.cy 

ecl. 1 9 4 5 )  a t  2 9 0 .  

39. Addl-ess at 740. 

4 0 .  See I\'lcDoc:g~.!l, Lacswel l  and  C h e r i ,  "The ' P r o t c e t i o n  

of R e s p e c t  and  IJurnan R i g h t s :  Freedom of Clioice and  

World Pub1j.c Order," 2 2  Am. U. L.  Rev. 919 (197.5).  See 

also McDoilgal, IIuman R i y h t s  and  World P u h 1 . i ~  Orde r  : 

P r i f i c i p 1 . e ~  of Conte i i t  and P r o c c d u r c  f o r  C l a r i f y i n g  

387 c. . . . - - I  c - - -  .._.. ;-; I . _ _  - - - I  * * 1 1 .,- T Iii.t 'l 

( 19 74 ) ; McDou<_ra!. , Las swel. 3. & Chen, Human R i c j l i t s  and. 

World P u b l i c  Order : A FrzIr,e\qor): f o r  Po l - i cy -Or ien ted  

I n q u i r y ,  6 3  Am. J. I n t ' l  L .  237, 2 6 P - G 9  ( 1 9 6 9 ) ;  

U n i v e r s a l  D e c l a r a t i o n  of IIuican R i g h t s ,  a d o p t e d  D e c .  10, 

1 3 4 8 ,  G .  A .  R e s .  2 1 7 ,  U .  N .  D o c .  A/810 a t  7.1 (1948)  

[ h e r e i n z f t e , r  c i t e d  as U n i v e r s a l  D e c l a r a t i o n ] .  A c o l l e c t i o n  

of t h e  more i m p o r t a n t  global hcman r i g h t s  p r e s c r i p t i o n s  

is c o n v e n i e n t l y  o f f e r e d  i n  U n i t e d  N a t i o n s ,  Human Rights: 

A C o m p i l a t i o n  of I c t e r n a t i o n a l  I n s t r u m e n t s  of t h e  U n i t e d  

N a t i o n s ,  U.  N.  Doc. ST/HR/i ( 1 9 7 3 ) .  Other useful 

c o l l e c t i o n s  i n c l u d e :  Bas ic  Documents on Human R i g h t s  

( I .  B r o w n l i e  ec!. 1 9 7 1 )  ; 3 a s i c  Documents o n  I n t e r n a t i o n a l  

Protection of IIunan R i g h t s  (L. S o h  & T. B u e r g e n t h a l  e d s .  3 .971) .  

GCI;CJ.L:J. - G I L ; L I U J L ~  c.2 r c ~ ~ i C : i t i ! S . ~ ,  L L ~  V C L .  ~ l .  



Speech by Robert H. Dork 
S o l i c i t o r  General of t h e  United S t a t e s  
Before t h e  Nat ional  Conference on t h e  
Causes of Popular D i s s a t i s f a c t i o n  wit-h 

t h e  Adminis t ra t ion of J u s t i c e  
S t .  Paul ,  Minnesota 

I have been asked t o  say a f e w  word-s about an embryonic 

project w i t h i n  t h e  Department of  J u s t i c e  which, w e  have t h e  t e m e r i t y  

t o  believe, may be r e l e v a n t  t o  your de l ibe ra t ions .  It i s  only fa i r ,  

if p a i n f u l ,  t o  say  t h a t  our  e f f o r t  has  been embryonic r a t h e r  longer  

than  n a t u r e  u s u a l l y  provides  for  that  s t a g e  of development, b u t  it 

is also t r u e  t h a t  w e  have begun t o  progress ,  and t h a t  w e  hope soon 

to  have s u b s t a n t i v e  proposals  developed s u f f i c i e n t l y  t o  s o l i c i t  

What I have t o  say today, however, r ep resen t s  my own 

tiisilgfit and not  that, 02 t h e  departmental  committee i cha i r .  Most / 

p a r t i c u l a r l y ,  it does n o t  r ep resen t  t h e  views of t h e  Attorney General 

or the Deputy Attorney General,  gentlemen who have enough opinions 

of t h e i r  own t o  answer for without  t h i s  add i t iona l  burden. Before 

a departmental  p o s i t i o n  is taken, q u i t e  obviously,  t h e  Attorney 

General and t h e  Deputy w i l l  have to be persuaded of t h e  self-evident  

c o r r e c t n e s s  of what I am about  t o  say  t o  you. 

Your t o p i c  today concerns t h e  types of d i s p u t e s  b e s t  

ass igned t o  c o u r t s  and t h e  types  b e t t e r  ass igned t o  another  forum, 

The ques t ion  appears  t o  assume t h a t  se have been.using cour t s  t o  

resolve d i s p u t e s  fo r  which they  are not  s u i t e d  and t h a t  assumption 

i s  c e r t a i n l y  j u s t i f i e d ,  Y e t  candor, if not  prudence, r equ i r e s  m e  

a t  l eas t  t o  remark i n  passing t h a t  -Eiof t h e  j u d i c i a r y ' s  

problems i n  t h i s  r e s p e c t  are s e l f - i n f l i c t e d .  The t r u t h  is t h a t  t h e  
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more appropr ia te  forum fo r  many d i spu te s  now resolved by t h e  b 

j u d i c i a r y  i s  t h e  democratic poli t ical  process .  Courts  have s t r a ined  
r3.b." dC C n - M  

A 

language and d o c t r i n e  t o  extend t h e i r  powers of review i n  an e f for t  

t o  ensure  f a i r n e s s  i n  t h e  manifold r e l a t i o n s h i p s  of government and 

i nd iv idua l s .  The i n t e n t i o n  is commendable b u t  the r e s u l t  i s  

o f t e n  an u n j u s t i f i e d  shr inkage of t h e  area of ma jo r i ty  rule and, 

more t o  t h e  p o i n t  today, the  a c q u i s i t i o n  by t h e  j u d i c i a r y  of 

problems which they lack the cri teria and the  information t o  

handle.  W e  should n o t  forget,  then,  t h a t  p a r t  of the so lu t ion  t o  

t h e  problem posed l i e s  e n t i r e l y  wi th in  t h e  con t ro l  of t h e  cour t s .  

But t h e  t o p i c  I w i l l  address, and t h e  t o p i c  t h a t  w i l l  

be addressed by the  committee t h e  Attorney General has asked m e  t o  

c h a i r  w i t h i n  t h e  Department of J u s t i c e ,  c o n s t i t u t e s  a d i f f e r e n t  

sl ice of your concerns here. 

d i s p u t e s  between d i f f e r e n t  A r t i c l e  I11 c o u r t s  and between Article I11 

X t  i s  the a l l o c a t i o n  of types of 

c o u r t s  and other kinds of t r i b u n a l s .  

the observa t ion  t ha t  there is, and fo r  some years  has been a slow 

crisis bu i ld ing  i n  the  admin i s t r a t ion  of j u s t i c e  by t h e  federal 

W e  w e r e  brought t o  s tudy t h a t  by 

1 

c o u r t  system. The cause of t h e  crisis is simply overload, an 

overload so s e r i o u s  t h a t  t h e  i n t e g r i t y  of the  federal system is  

threa tened ,  an overload so l i t t l e  recognized t h a t  the bleak 

s i g n i f i c a n c e  of p l a i n ,  no t  t o  say obt rus ive ,  symptoms ase no t  f u l l y  

credited by t h e  bar and, apparent ly ,  not  by Congress. 
n 

Increas ing  populat ion and commercial and i n d u s t r i a l  

growth would i n  any event  cause a rise i n  t h e  federal  caseload, 

b u t  such causes  would hardly have produced f i g u r e s  such as those 
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w i t h  which w e  are a l l  too familiar. I w i l l  not: r e p e a t  t he  

s t a t i s t i c s  i n  d e t a i l  b u t  it i s  apparent  t h a t  caseload has no t  m e r e l y  

r i s e n  d rama t i ca l ly  b u t  t h a t  the real a c c e l e r a t i o n  began i n  t h e  

1960's .  

i n c r e a s e  w a s  j u s t  under 77 percent, b u t  i n  t h e  next  f i f t e e n  years ,  

it w a s  j u s t  over 106  percent  and it cont inues t o  rise. 

I n  t h e  period of twenty yea r s  from 1 9 4 0  t o  1960 t h e  

The reason fo r  i n c r e a s e s  so l a r g e  seems apparent ,  We, 

along w i t h  every o t h e r  western nat ion,  are s t e a d i l y  t ransforming 

ou r se lves  i n t o  a highly-regulated wel fare  state. The t a s k s  

government undertakes g r o w  s t e a d i l y  more numerous and always more 

complex. A l l  of t he  branches of government are changed by t h e  

p re s su re  of dec i s ion  making b u t  perhaps none more than  t h e  federal 

j u d i c i a r y .  

The p r o l i f e r a t i o n  of social policies through s t a t u t e  and 

r e g u l a t i o n  creates a workload t h a t  i s  even now changing t h e  ve ry  

n a t u r e  of cour t s ,  t h rea t en ing  t o  convert  them f r o m  d e l i b e r a t i v e  

i n s t i t u t i o n s  t o  processing i n s t i t u t i o n s ,  f r o m  a j u d i c i a l  model t o  a 

b u r e a u c r a t i c  model. The symptoms are everywhere. 

As caseloads rise, c o u r t s  t r y  t o  compensate. T h e  for  

oral argument i s  s t e a d i l y  c u t  back and is now o f t e n  so s h o r t  i n  

t h e  c o u r t s  of appea ls  as t o  des t roy  most of i t s  value.  Some oour t s  

of appea ls  e l imina te  o ra l  argument a l t o g e t h e r  i n  many cases. The  

s ta t i s t ics  are n o t  e n t i r e l y  clear b u t  perhaps 30 percent  o r  more 

of t h e  cases are decided without  any ora l  argument whatever. 

The p r a c t i c e  of d e l i v e r i n g  w r i t t e n  op in ions  i s  also 

d e c l i n i n g  and now seems t o  be omi t t ed  i n  about 34 percent  of 

decided cases a t  t h e  c o u r t  of appeals l e v e l .  

shown as per curiam are a c t u a l l y  only summary aff i rmances.  

Some of t h e  opinions 

I n  !? 
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These t r e n d s  are d i s t u r b i n g  fo r  they may erode t h e  

i n t e g r i t y  of t h e  law and of the dec i s iona l  process .  The 

i n t u i t i v e  wisdom of Anglo-American l a w  has  i n s i s t e d  upon oral  

argument and w r i t t e n  opinions for  very  good reason. Judges, who are 

proper ly  n o t  s u b j e c t  t o  any other d i s c i p l i n e ,  are made to confront  

t h e  arguments and t o  be seen doing so. They are requi red  t o  explain, 

t h e i r  r e s u l t  and t h u s  to demonstrate t h a t  it i s  supported by l a w  

and n o t  by whim or personal  sympathy. 

There is m o r e .  Courts  are adding m o r e  judges,  more 

clerks, more admin i s t r a t ive  personnel ,  moving faster and f a s t e r .  

They are i n  imminent danger of lo s ing  t h e  q u a l i t y  of c o l l e g i a l i t y ,  

l o s i n g  t i m e  for  conference,  t i m e  f o r  de l ibe ra t ion ,  t i m e  for  the  

s l o w  maturat ion of p r inc ip l e .  

As a s o c i e t y  w e  are at tempting t o  apply l a w -  and j u d i c i a l  

processes  t o  m o r e  and more a s p e c t s  of l i f e  i n  a se l f -defea t ing  e f f o r t  

t o  guarantee  every minor r i g h t  people th ink  they  ought i d e a l l y  to 

possess. Simultaneously,  w e  awe complicating t r i a l  and p r e t r i a l  

procedures  i n  what must u l t i m a t e l y  be an impossible effor t  t o  make 

every t r i a l  perfect. The  t w o  t rends ,  I th ink ,  are f l a t l y  incompatible. 

W e  awe seeking t o  handcraf t  every case. A t  t he  same t h e  w e  are 

t h r u s t i n g  a workload upon the  c o u r t s  t h a t  forces them towards an 

assembly l i n e  model. 

Assembly l i n e  processes  cannot s u s t a i n  those v i r t u e s  fo r  

which w e  have always pr ized  federal courts :  scholarsh ip ,  a 

g e n e r a l i s t  view of the l a w ,  wisdom, ma tu re  and d i spass iona te  

r e f l e c t i o n ,  and -- e s p e c i a l l y  important f o r  t h e  perceived legi t imacy 

of j u d i c i a l  a u t h o r i t y  -- c a r e f u l  and reasoned explanat ion of t h e i r  

dec i s ions .  

a 
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It i s  for  t h e s e  reasons t h a t  the  Department 

decided t o  study t h e  problem and t o  suggest so lu t ions .  

t o  me,  though my supposi t ion has no t  y e t  been la id  before my 

col leagues a t  t h e  Department, t h a t  t h e  remedy l i e s  i n  a thorough- 

going overhaul of f e d e r a l  j u r i s d i c t i o n  rather than t i nke r ing  with 

such th ings  as t h e  j u r i s d i c t i o n  of magis t ra tes  or continually 

adding f e d e r a l  judges. 

I recognize t h a t  m o r e  judges are despera te ly  needed now 

b u t  it is n o t  t h e  prefer red  so lu t ion .  A powerful jud ic ia ry ,  as 

F e l i x  Frankfur te r  once sa id ,  i s  necessar i ly  a small  jud ic ia ry .  

Large numbers d i l u t e  p re s t ige ,  a major a t t r a c t i o n  of  a career on 

the bency, and make it harder  t o  r e c r u i t  f i r s t - r a t e  lawyers. 

numbers damage c o l l e g i a l i t y ,  l essen  e s p r i t ,  and diminish t h e  p o s s i b i l i v  

of i n t e r a c t i o n  throughout t h e  j u d i c i a l  corps, 

only of i n t e r - c i r c u i t  b u t  of i n t r a - c i r c u i t  and i n t e r - d i s t r i c t  

c o n f l i c t s  rises, with.  a l l  the  c o s t s  of  increased confusion and 

l i t i g a t i o n  t h a t  e n t a i l s .  However e s s e n t i a l  it is  today, and i t ' i s  

Large 

The l ike l ihood not  

e s s e n t i a l ,  i n  the  long-run cont inua l  increases  i n  the s i z e  of t h e  

f e d e r a l  j u d i c i a r y  may prove a calamitous answer 'to the  problem. 

We are forced, I th ink ,  t o  the  conclusion t h a t  only a 

r e a l l o c a t i o n  of d i s p u t e s  among types of t r i b u n a l s  offers any long- 

run  hope f o r  the federal j u d i c i a l  system. Some of what I have to  

say  w i l l  be familiar; some, I hope, w i l l  not,  Taken together ,  these 

suggest ions add up t o  a proposal for  a drastic reduct ion  of t h e  

j u r i s d i c t i o n  of Article I11 cour t s .  
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The c r i te r ia  t o  be used i n  r e a l l o c a t i n g  d i s p u t e s  t o  

o t h e r  t r i b u n a l s  are  t h e  q u e s t i o n s  whether t h e  p r e s e n t  a l l o c a t i o n  

is necessa ry  t o  serve some impor t an t  v a l u e  and whether  t h e  c o u r t s  

now d e c i d i n g  cases are better q u a l i f i e d ,  have g r e a t e r  e x p e r t i s e ,  

t h a n  t h e  a l t e r n a t i v e  forum. 

L e t  me beg in  w i t h  t h e  Supreme Court ,  where, I a m  s o r r y  

to  say ,  I have, a t  least  so f a x ,  l e a s t  t o  sugges t .  The p r e s s u r e s  

upon t h a t  Cour t  are r each ing  i n t o l e r a b l e  l eve ls  and it i s  

i m p e r a t i v e  t h a t  something be done t o  relieve them. The m o s t  

r e c e n t  p roposa l  is t h e  c r e a t i o n  of a N a t i o n a l  Court  of Appeals.  

Some of t h e  s u p p o r t  f o r  t h i s  p roposa l ,  however, rests upon an 

ambiguity.  ,The Commission t h a t  proposed it d i d  n o t  i n t e n d  t o  

.lighten t h e  w9rkload o f  t h e  Suprzne Cour t .  They in t ended  t o  doub le  

t h e  sys t em ' s  c a p a c i t y  t o  make f i n a l  a p p e l l a t e  d e c i s i o n s  of n a t i o n a l  

scope.  T h e i r  promise i s  t h a t  t o o  many impor t an t  i n t e r - c i r c u i t  

c o n f l i c t s  go  un reso lved  because  t h e  Supreme Cour t  canno t  address 

them. 

and I can  o n l y  s a y  t h a t  I am n o t  aware of a s e r i o u s  problem i n  t h i s  

r e s p e c t ,  c e r t a i n l y  n o t  a problem of t h e  dimensions t h a t  would j u s t i f y  

Judgment i n  such  matters  i s  n e c e s s a r i l y  somewhat i m p r e s s i o n i s t i c  

a major s t r u c t u r a l  change i n  t h e  f e d e r a l  c o u r t  system, The s o l u t i o n  

is d i s p r o p o r t i o n a t e  t o  t h e  problem, 

Othe r s ,  i n c l u d i n g  some J u s t i c e s  o f  t h e  Cour t ,  are 

a t t r a c t e d  t o  t h e  idea of t h e  new c o u r t  as a means of l i g h t e n i n g  

t h e  Supreme C o u r t ' s  burden. I a m  n o t  a t  a l l  s u r e  it would. The 

Supreme Cour t  would have t o  make a d d i t i o n a l  d e c i s i o n s .  

d e c i d i n g  whether a p e t i t i o n  f o r  cer t io rar i  p re sen ted  a c a s e  m e r i t i n g  

Bes ides  

/ /  2- 
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review, t h e  Supreme Court  would have t o  d e c i d e  whether t h e  i s s u e  

w a s  a p p r o p r i a t e  f o r  it or  f o r  t h e  N a t i o n a l  Cour t  of Appeals. That  

i s  no s imple  d e c i s i o n ,  p a r t i c u l a r l y  s i n c e  it i s  o f t e n  d i f f i c u l t ,  

a t  t h e  j u r i s d i c t i o n a l  s t a g e ,  t o  know p r e c i s e l y  upon what a case 

may u l t i m a t e l y  t u r n  upon or  what i m p l i c a t i o n s  t h e  d e c i s i o n  w i l l  

have. To know t h o s e  t h i n g s  i s  e f f e c t i v e l y  t o  have dec ided  t h e  

case. 

Moreover, each  d e c i s i o n  on  t.he m e r i t s  by t h e  N a t i o n a l  

Cour t  of Appeals would have t o  be s c r u t i n i z e d  ve ry  c a r e f u l l y  by 

t h e  Supreme Court ,  t o  e n s u r e  t h a t  an i s s u e  had n o t  been d e f i n i t e l y  

resolved, o r  even dicta  pronounced, i n  a manner c o n t r a r y  t o  i t s  

own views. 

o f  t h e  n a t i o n a l  c o u r t  might  ar ise  f r e q u e n t l y ,  p a r t i c u l a r l y  i f  t h e  

j u d i c i a l  p h i l o s o p h i e s  o f  t h e  t w o  benches should d i f f e r  t o  any 

s i g n i f i c a n t  degree .  That  would impose upon many l i t i g a n t s  f o u r  

s e p a r a t e  t i e rs  of f e d e r a l  a d j u d i c a t i o n ,  and t h e  r e s u l t  might  be 

t o  i n c r e a s e  r a t h e r  t h a n  decrease the  burden upon t h e  Supreme Cour t .  

The n e c e s s i t y  o f  g r a n t i n g  p l e n a r y  review of a d e c i s i o n  . 

I f  I a m  h i g h l y  dubious  about  t h e  i d e a n  o f  a N a t i o n a l  

Cour t  of Appeals,  I c o n f e s s  t h a t  I a m  a lso n o t  s u r e  what can  be 

done t o  relieve t h e  Supreme Cour t .  But it i s  clear t h a t  t h e  

a b o l i t i o n  o f  mandatory a p p e a l s  would be a s u b s t a n t i a l  c o n t r i b u t i o n .  

Whatever t h e i r  m e r i t s  once, t h ree - judge  d i s t r i c t  c o u r t s  are  s imply 

no l o n g e r  necessa ry  and they  was te  j u d i c i a l  manpower a t  t h e  t r i a l  

l e v e l .  V i r t u a l l y  a l l  t h e  supposed b e n e f i t s  of three- judge  c o u r t s  

are o b t a i n a b l e  under c u r r e n t  l a w  when a c o u r t  of a p p e a l s  s t a y s  an 

i n j u n c t i o n  i s s u e d  by a s i n g l e  d i s t r i c t  judge. Cour t s  o f  a p p e a l s ,  

which are a l s o  l i k e l y  t o  r e p r e s e n t  a broader  c r o s s - s e c t i o n  of t h e  
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n a t i o n ,  are  qu ick  t o  s t a y  i n u n c t i o n s  i s s u e d  i n  h i g h l y  c o n t r o v e r s i a l  

cases. 

Cases on d i r e c t  appea l  f r o m  th ree- judge  d i s t r i c t  c o u r t s  

t y p i c a l l y  make up abou t  3 p e r c e n t  of t h e  Supreme C o u r t ' s  docket  

b u t ,  d e s p i t e  summary d i s p o s i t i o n  o f  t h e  m a j o r i t y ,  t h e y  r o u t i n e l y  

c o n s t i t u t e  t h e  a s t o n i s h i n g l y  h igh  f i g u r e  of 22  p e r c e n t  of a l l  

cases argued  o r a l l y ,  Furthermore,  t h e  c a s e s  r e a c h  t h e  C o u r t  

d i r e c t l y  frorn a t r i a l  c o u r t  w i t h o u t  a n  i n t e r m e d i a t e  o p p o r t u n i t y  

t o  s i f t  t h e  r e c o r d  and focus  t h e  i s s u e s .  They t h u s  consume a 

p r o p a r t i o n  of t h e  C o u r t ' s  t i m e  and energy d i s p r o p o r t i o n a t e  t o  

t h e i r  members. They should  be abo l i shed .  * 
If w e  t u r n  ou r  a t t e n t i o n  t o  t h e  c o u r t s  of a p p e a l s  and 

t h e  d i s t r i c t  c o u r t s  t h e r e  are more obvious t a r g e t s  f o r  reform. 

The f irst  one  i s  t h e  o l d  c h e s t n u t ,  d i v e r s i t y  j u r i s d i c t i o n .  

I n  1975 t h e r e  w e r e  3 0 , 6 3 1  d i v e r s i t y  cases pending i n  

T h a t  t h e  f e d e r a l  c o u r t s ,  or  21.5 p e r c e n t  of t h e  t o t a l  docket .  

f i g u r e  may be  d i s c o u n t e d  i n  c e r t a i n  ways, a l though  w e  are n o t  s u r e  

how large t h e  d i s c o u n t  should  be. 

t h a t  d i v e r s i t y  cases t a k e  up less j u d i c i a l  t i m e  on  t h e  ave rage  

t h a n  d o  other t y p e s  o f  cases. 

s e t t l e d  o u t  of c o u r t  i n  g r e a t e r  p r o p o r t i o n s .  

t h o s e  mat ters  w i l l  have t o  be i n v e s t i g a t e d .  

q u e s t i o n ,  d i v e r s i t y  j u r i s d i c t i o n  comprises  a l a r g e  segment of t h e  

It is p o s s i b l e ,  fo r  example, 

It i s  a l so  p o s s i b l e  t h a t  t h e y  are 

We do not know and 

But on any view o f  t h e  

* 28 U . S . C .  SS1252 and 1254(2 )  should 3 3 . ~ 0  be  r e p e a l e d .  
p rov ide  mandatory a p p e a l s  and would b e  used much m o r e  i f  t h r e e -  
judge c o u r t s  were a b o l i s h e d .  

They 
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f e d e r a l  docket .  I f  it can  be a b o l i s h e d  wi thou t  s e r i o u s  costs 

t o  t h e  a d m i n i s t r a t i o n  of  j u s t i c e ,  t h e  b e n e f i t s  t o  t h e  f e d e r a l  

system would be s u b s t a n t i a l .  

The h i s t o r i c  argument for  d i v e r s i t y  j u r i s d i c t i o n  --the 

p o t e n t i a l  b ias  of local  c o u r t s  -- d e r i v e s  from a t i m e  when 

t r a n s p o r t a t i o n  and communication d i d  not. e f f e c t i v e l y  b ind  t h e  

n a t i o n  t o g e t h e r  and the  f o r c e s  of r e g i o n a l  f e e l i n g  were f a r  

s t r o n g e r .  

been so  weakened t h a t  it no l o n g e r  s u p p o r t s  t h e  p r a c t i c e .  [There 

are p r o p o s a l s  t o  l e a v e  w i t h  t h e  o u t - o f - s t a t e  p a r t y  t h e  d i s c r e t i o n  

It  may be safe t o  assume t h a t  t h i s  r a t i o n a l e  h a s  now 

t o  choose t h e  f e d e r a l  forum, b u t  t h a t  o p t i o n  would probably  unde rcu t  

t h e  reform.  T o  say t h a t  is n o t  t o  admit  t h e  e x i s t e n c e  of r e g i o n a l  

bias b u t  ra ther  t o  r ecogn ize  t h a t  f e d e r a l  c o u r t s  h a v e - o t h e r  

a t t r a c t i o n s  t o  l i t i g z n t s ,  a f a c t  shown when local p l a i n t i f f s  

choose t h e  f e d e r a l  c o u r t J  I t  would probably  be better t o  l i m i t  

t h e  o p t i o n  f o r  t h e  f e d e r a l  forum t o  t h o s e  cases i n  which t h e  ou t -  

o f - s t a t e  p a r t y  c a n  make at least  a c o l o r a b l e  showing of local  

p r e j u d i c e .  

F e d e r a l  c o u r t s  have no e x p e r t i s e  i n  t h e  a p p l i c a t i o n  of 

s t a t e  l a w  and are p a r t i c u l a r l y  d isadvantaged  when a d i v e r s i t y  s u i t  

r e q u i r e s  t h e  d e c i s i o n  of a p o i n t  n o t  s e t t l e d  by t h e  s ta te  c o u r t s .  
* G.-, .cr p./- - , t ~  0 1 d . X ; ~ ~  % ~ ~ ~ ~ ~ o ~ > A ; . t ~ k  /\fi<--~~~<d eSd. I 8- 76 . . , d a d -  

pL4&-- , An argumcnt t h a t  must be t a k e n  s e r i o u s l y ,  because  of t h e  

s o u r c e  from which it e m a n a t e s ,  i s  t h a t  d i v e r s i t y  cases s e r v e  t h e  

u s e f u l  purpDse of reminding federal  c o u r t s  t h e y  a r e  c o u r t s  and not 

simply c o n s t i t u t i o n a l  t r i b u n a l s .  The i d e a  appea r s  t o  be t h a t  

immersion i n  common l a w  and s t a t u t o r y  i s s u e s  of  t h e  s o r t  provided 
by t o r t  and c o n t r a c t  a c t i o n s  c o n d i t i o n s  t h e  j u d g e ' s  t hough t  so that 
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he does n o t  emerge as a free-hand p o l i c y  maker when he  approaches 

c o n s t i t u t i o n a l  i s s u e s .  The answer seems t o  m e  t o  be t h a t  f e d e r a l  

q u e s t i o n  j u r i s d i c t i o n  keeps judges  close enought t o  n i t t y - g r i t t y  

t o  keep them ve r sed  i n  close reason ing  and t h a t  any inc remen ta l  

d i s c i p l i n e  provided  by au tomobi le  a c c i d e n t  cases i s  too  sma l l  t o  

j u s t i f y  t h e  costs t o  t h e  system. 

But i t  i s  m y  t h i r d  s u g g e s t i o n  t h a t  I r e g a r d  as i n  some 

ways most i n t e r e s t i n g  and m o s t  impor t an t  f o r  t h e  f u t u r e .  An 

i n c r e a s i n g l y  r e g u l a t e d  w e l f a r e  s t a t e  g e n e r a t e s  an  enormous amount 

of l i t i g a t i o n .  The programs may have g r e a t  social  importance b u t  

t h e  i s s u e s  p r e s e n t e d  are  i n  l a r g e  measure l e g a l  t r i v i a .  

w e  have t h o u g h t l e s s l y  moved t h i s  m a s s  o f  l i t i g a t i o n  i n t o  t h e  

f e d e r a l  c o u r t s ,  w i t h o u t  r e g a r d  t o  whether i t  belongs t h e r e  o r  what 

w e  are doing  t o  t h o s e  c o u r t s .  

Neve r the l e s s ,  

We ought  t o  c o n s i d e r  an  e n t i r e l y  new set  of t r i b u n a l s  

t h a t  would t a k e  over comple te ly  l i t i g a t i o n  i n  a v a r i e t y  of  areas 

where an  A r t i c l e  I11 c o u r t  is r e a l i s t i c a l l y  n o t  r e q u i r e d .  

fo r  making t h a t  judgment would inc lude :  (1) t h e  d i s p o s i t i o n  of  

cases i n  t h e  c a t e g o r y  t u r n s  upon t h e  r e s o l u t i o n  of f a c t u a l  i s s u e s ;  

and ( 2 )  t h e  c a t e g o r y  of cases consumes a l a r g e  amount of Article X I 1  

C r i t e r i a  

j u d i c i a l  r e s o u r c e s .  I a m  . t ry ing  t o  d e s c r i b e  cases t h a t  can be 

handled as  j u s t l y  by a pe r son  resembl ing  an  a d m i n i s t r a t i v e  l a w  

judge as an  A r t i c l e  I11 judge.  

'The c a t e g o r i e s  of cases I have i n  mind might  i n c l u d e  

t h o s e  r i s i n g  under t h e  S o c i a l  S e c u r i t i e s  l a w s ,  t h e  N a t i o n a l  

Environmental  P o l i c y  A c t ,  many p r i s o n e r s '  s u i t s ,  t h e  Clean A i r  

A c t ,  t h e  Water P o l l u t i o n  C o n t r o l  A c t ,  . t h e  Consumer P roduc t s  Safety 

a 
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A c t ,  t h e  Tru th  i n  Lending A c t ,  t h e  F e d e r a l  Employers' L i a b i l i t y  

A c t ,  and t h e  Food Stamp A c t .  Other examples can be found. I 

s u s p e c t  t h a t  c a s e s  under t h e  Mine S a f e t y  A c t  and t h e  Occupat iona l  

S a f e t y  and Hea l th  A c t  would q u a l i f y .  I t  should  be no ted  t h a t  

, some o f  t h e  r e g u l a t o r y  schemes, though n o t  l e g a l l y  complex, produce 

masses of paperwork t h a t  r e q u i r e  an e x t r a o r d i n a r y  amount; of j u d i c i a l  

t h e  i n  each  case .  Of ten  t h e  assessrnent of such mater ia ls  can be  

done by soineone far less q u a l i f i e d  than  a judge. 

I f  t h e s e  c a t e g o r i e s  of cases w e r e  removed from t h e  

f e d e r a l  d i s t r i c t  c o u r t s ,  t h e i r  dockets  would be r e l i e v e d  of well 

over  2 0 , 0 0 0  cases, and, because o u r  f i g u r e s  are incomple te ,  perhaps  

w e l l  ove r  3 0 , 0 0 0  cases or  more. If d i v e r s i t y  j u r i s d i c t i o n  werea l so  

a b o l i s h e d ,  it a p p e a r s  t h a t  d i s t r i c t  c o u r t  d o c k e t s  cou ld  be  

l i g h t e n e d  by ove r  4 0  p e r c e n t ,  More impor tan t ,  t h e  f u t u r e  growth 

. of t h o s e  d o c k e t s  cou ld  be  made manageable if Congress would p l a c e  

f a c t u a l  d i s p u t e s  a r i s i n g  under  new r e g u l a t o r y  and welfare 

l e g i s l a t i o n  i n  t h e s e  t r i b u n a l s .  

Because of c o n s t i t u t i o n a l  q u e s t i o n s ,  I am a t  t h e  moment 

unsure  whether  t h e s e  new t r i b u n a l s  could  be  A r t i c l e  I c o u r t s  o r  

whether t h e y  would have t o  be s p e c i a l i z e d  Art ic le  I11 c o u r t s .  L e t  

m e  assume f o r  t h e  noment t h a t  t hey  could  be  A r t i c l e  I c o u r t s ,  

which, f o r  v a r i o u s  r e a s o n s ,  might  be p r e f e r a b l e .  I n  t h a t  case, 

t h e  sys tem envisaged  would wojrk roughly l i k e  t h i s .  

There would b e  a t r i a l  d i v i s i o n  from which a p p e a l s  would 

be funneled  t o  an  a p p e l l a t e  a d m i n i s t r a t i v e  c o u r t ,  and t h e  

l i t i g a t i o n  would end t h e r e .  T h e r e  would be  no access t o  an 

1 1 7  
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Article  I11 c o u r t  u n l e s s  an impor t an t  q u e s t i o n  of s t a t u t o r y  

c o n s t r u c t i o n  o r  c o n s t . i t u t i o n a 1  l a w  was r a i s e d ,  and o n l y  the 

l e g a l  q u e s t i o n  could  be  c e r t i f i e d  t o  t h e  A r t i c l e  I11 cour t . *  

N o t e  t h a t  t h i s  p l a n  avo ids  one of t h e  major p i t f a l l s  i n  

proposals.  f o r  s p e c i a l i z e d  c o u r t s ,  fo r  t h e s e  t r i b u n a l s  would n o t  

be s p e c i a l i z e d  by a s i n g l e  s u b j e c t  matter. 

of cases t h e y  would handle ,  t h e y  would have many of t h e  advantages  

I n  t h e  range  of t y p e s  

of g e n e r a l i s t  c o u r t s .  They cou ld ,  moreover, p rov ide  s i g n i f i c a n t  

advantages  for l i t i g a n t s  by speeding  d e c i s i o n  and c u t t i n g  t h e  

expense of l i t i g a t i o n .  Many classes of cases could  be  handled 

i n f o r m a l l y ,  w i thou t  counse l ,  u n l e s s  t h e  c l a iman t  d e s i r e d  an 

a t t o r n e y ,  g i v i n g  some of t h e  advantages of s m a l l  c l a i m s  c o u r t .  

T h i s  wou1.d va ry .  Some cases might  r e q u i r e  r i g o r o u s  p rocedura l  

and e v i d e r l t i a r y  r u l e s  a s  well as t h e  a s s i s t a n c e  of counse l ,  b u t  

t h a t  d e g r e e  of r i g o r  could  perhaps  be d ispensed  w i t h  i n  t h e  o r d i n a r y  

Social  S e c u r i t y  d i s a b i l i t y  case. 

* I f  necessa ry  t o  t h e  c o n s t i t u t i o n a l i t y  of t h e  p l a n ,  c e r k : . o r a r i  
j u r i s d i c t i o n  ove r  f a c t u a l  dec is ions  could be lodged i n  t:;.:, A r t i c l e  111 
c o u r t s  o f  appeals. A l t e r n a t i v e l y ,  t h e  s p e c i a l  t r i b u n a l s  could be  
o rgan ized  as A r t i c l e  I11 c o u r t s  of l i m i t e d  j u r i s d i c t i o n .  



PERCEMAKI7'JG l 3 J  Ah ADVERSARY SOCIETY 
National Gonfererice on The Causes of Popular 

Dissatisfaction With the Administration of Justice 
St. Paul, Lfiinnesota 

Thursday, April 8, 1876 

Lt is afi honcr. m d  a privilege to address this distinguished audience 

commemorating the 70th amiversary of Rcscoe Pcurid' s classic paper on 

the c'itgses of p c p l a r  dissatisfaction with the administration of justice, 

bct. I ani also a bit intimidated by the honor. 

A national conference of jur is ts  and eminent scholars of the law 

chosen especially for t!ieir competecce in considering the philosophical 

uriderpinnings of k m e r i c m  justice offers PO easy forum to an untarnished 

leqal virgin. 

Robert Be~icliley, when he was a student at Harvard, once tried to 

answer a difiicult examination question on the fishing industry of Nova 

Scotia by offering his analysis from th? point of view of the fish. 

haps then I might briny you a fish-eye's view, o r  better yet a worm's 

eye view, of popular ?issatisfact icn. The most obvious qualification I 

can offer is that during my eight yea r s  of service as a university 

president, I have been sued repeatedly for engaging in what I have taken 

to be the simple performance of my duty. The years ,  of course,  h2ve 

been difficult and turbulent, but it is indicative of the current conditions 

Per- 
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o f  l ife ior university presidents that I find myself casting an eye warily 

: i r o u n a  the 1’3om looking for legal problems beyond those of which 1 am 
. 

rilready aware. I see my old friend and former colleague, the Attorney 

f;eneral. To the best of my current knowledge he has no formal interest 

in  Colurribia o r  me -- at least not yet. 

Seriously, tonight I want to speak to you about conflict, its origins 

zr,d its psychology, as well as the informal and intuitive approaches we 

have discovered in our  efforts .io resolve conflicts. One cannot raise 

this topic without commenting upon the stunning growth of adversary 

struggle in American life during the years since World W a r  11. 

mass media of communication regularly genuflect to an almost infinite 

variety of conflicts. This, of course, is not a new problem. Conflict 

Our 

sells newspapers and even in 1906 Dean Pound called attention to our 

unusual legal contentiousness. Nevertheless, under the influence of 

modern communication and present day standards of redress of grievances, 

we seem to be moving toward a n  even purer form of adversary society 

than Mr.  Pound anticipated. The emerging social order may well be 

one in  which policy at all levels is forged from the clash of narrowly 

based constituency groups, each pressing for i ts  own special advantage 

without regard for the others o r  for the national interest. Recent 

!iisitors to the People’s Republic of China have noted the striking dif- 

:t?rences between modern China and modern America in this respect. 
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The Chinese a r e  organized arid at least superficially harmonious whereas 

i n  the United States instituticns must be operated j.a a continuing swirl 

of confrontations, complaints, investigations, legal actions, strikes, 

criticism i n  the newspqpers, and other pressures. 

I am certainly no apostle oP Maoism. Public dispute is a trivial 

price to pay for the benefits of a free sozlcty, but frankly I am con- 

cerned about the effects of these growing psychological s t resses  on the 

people of the United States. A deepening cynicism and almost paranoid 

suspicion of established institutions seems to have gripped young people 

of college age i n  the aftermath of the Vietnam W a r  and the Watergate 

scandals. 

period with enhanced respect, but the burden of coriiiici resoiuiiori wiiic:ii 

Fortunately the courts have' emerged from this troubled 

the courts a r e  now expected to bear has also increased geometrically. 

It ra ises  serious doubts about our ability to deal with public discord 

on a scale projected by the recent growth of adversary conflict in the 

United States. 

Dean Pound pointed to social change as one of the critical factors 

in  such discord, and social change we have had in abundance. 

instructive to consider what we have been attempting to do since 1906. 

It is 

We have built the most powerfd industrial economy on earth 

superimnosed upon the social values and legal concepts G f  an agrarian 

' r) I ,  
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Society rooted i n  the individualism of the frontier.  

h a s  produced an  extraordinary array of conflicts, the most remarkable ,  

in my view, being our almost total  inability to  control the traffic in 

guns. The omnipresence of lethal weapons in our ci t ies  h a s  simply 

d e v a s t a t d  the quaiity of urban life, and yet every effort we have made 

io  do something sbout i t  has  dissolved i n  a welter of public discord.  

T h i s  ambiguity 

During the y c p r s  s ince 1906 we have also sought to build an  

Our American ethos bridging the d iverse  or igins  of our cit izenry.  

origins range over  nearly all the nations and religions of Europe and 

the Middle East ,  few of them noted for  living together peacefully. Add 

to this the  even more  d iverse  cu l tures  of Africa, the Caribbean, the 

Gi-.kJii, ~ d i v e  A i i i e ~ - i ~ & ~ ~  Irldiaris, a116 O n e  beyiris LO comprehend tne 

potential for discord in a society where nationality and s ta tus  have al- 

ways been linked despite the Constitution. For much of the ear ly  pa r t  

of this  century we adhered to the principle that our  common language 

and customs crea ted  a n  assimilation p rocess  which would wipe out racial 

and natic:ial differences in a few generations. 

that now. 

of ethnic preoccupation and racial consciousness in OUT national life, 

producing new fo rms  of nationalistic, religious and racial pluralism. 

It has been a marvellous t ime for  the growth of freedom, but not sxactly 

No one real ly  believes 

T h e  last  two decades have witnessed a remarkable  growth 
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a peaceful time. 

contentions among sensitive groups within the society, this new plura1i:;m 

has also managed to project a host of militant conflicts elsewhere i n  

the world into our daily lives. 

Apart  fi-cjrn increased s t resses  due to predictable 

Thus the IRA plants bombs in British 

Airline offices in New York City, sild the JDL fights the Arab world i n  

Los fingeles. Neither st,ruggle makes a great deal of sense here. 

The years sifice 19C5 hzve also see17 a breakdown of religiously 

derived moral precepts aid.  tra.ciitioiiaL 5:uropem manners a s  models for 

the conduct to be expected in o rd ina ry  social commerce. 

been replaced by a new confrontational style of public interchange aimed 

?'hey have 

at gaining the attention o i  the mass media. 

excesses with which tne courts nave nzd to deai. 

It has  generated numerous 

One of the most striking lessons of the 1960's has been our dis- 

covery that the democratic traditions of Western civilization, traditions 

built upon the ideals of tolerance ar:d restraint, were far more vulnerable 

than we ever thought them to be. The courts have never deviated from 

their commitment to basic humzn rights, but many of our citizens, once 

freed from the constraints of supraordi2ate systems of manners, have 

sought to reinvent their r i y i i t s  i n  selfserving ways. Tolerance is taken 

to be acceptance of evil, and restraint is seen as a form of cowardice. 

In the years since 1330 we have learned a great deal about the 
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u!imeaziured range arid depth of human emotions evoked in  t imes  of 

crisis. 

stable society to become deeply divided on emotional i s sues  with each 

side finding easy  recaurse to zealotry. 

The crises of t h e  1960’s have taught u s  hew ea.sy i t  is for a 

None of th i s  passion is particularly suitable for  discharge in  the 

c : Z u - t S ,  but i t s  vola.tility iias forced the public a.l;tb.orities to intzrvene 

i n  ar2e;” to keep the peace. The more  fundzmental question as to the 

origin and analysis of these powerful emotional p rocesses  r ema ins  

largely unresolved. 

among constitLency groups so  chzrac te r i s t ic  of modern American iifc 

is forcing the cour t s  increasingly to addres s  problems that properly 

It does appear to me  that the zdversary  contention 

1- ut:lullg - 1 - .- iii 2.1, L l i ~  i*ezlrL ~f ~ s > - ~ k i ~ l ~ ~ i ~ z !  % C C F ~  ~:~ith FCZS!.Z~~.CZ ts ?X S Z ? L ~ ~ +  . j . A L  

in education, o r  institutionalized fo rms  of conflict resolution. 

A s  we ponder th i s  m o r e  fundamental question it is well to t r y  to 

reconstruct  the future as it must  have &?peared to Roscoe Pound in 1906. 

Who would have imagined, for exarnple, at the turn of the 19th Century 

that today we would be confronting a world filled with t e r r o r ,  violence, 

and hyster ical  dogmatism f r o m  which we ourselves  are hardly immune. 

The cool ratiorialists of the Victorian era would have rejected such a 

prospect.  

the horizon at  the closit of the 19th Century. 

A grea t  period of scientific progress  seemed to  lie just  over  

That promise  has been 
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' ,ltndantly real ized in  modern physics, chemistry,  biology, engineering, 

. , id  medicine. 

' ;I!-O the hands of small bands of emotionally unstable t e r r o r i s t s  who 

!3ve not hesitated to  hold the r e s t  of us  hostage. 

But science has  also put extremely sophisticated weaponry 

The 20th Century was to have been an era character ized by an  

bininterrupted growth of civilization made possible by the elimination 

of hunger and disease.  

of education which would free the m a s s  of the world's  people from 

It was  to have been guided by rapid expansiori 

their  his tor ic  bondage in ignorance and poverty. 

to take a number of important s teps  toward these humane objectives. 

Man has  conqclered disease. 

t h e  deserts and to enr ich the soi l  so that it. produces food in abundance. 

Man has  walked on the Moon. But we have also discovered that im- 

proved education i n  the 2Cth Century h a s  not diminished our contentious- 

nes s  nor h a s  it a rmed  us effectively against simplist ic dogma. We are 

ruled today m o r e  by passion and paranoia and less by the sophisticated 

skept ic ism of the rat ional  mind than were  our 19th Century antecedents. 

We have not managed to eliminate racial antagonisms in the world 

We  have managed 

He has  learned how to bring water to 

and we have not succeeded i n  e r a d i a t i n g  hunger o r  poverty. 

we have succeeded in concentrating industrial  growth ar.d mater ia l  con- 

Instead 

sumption among a few mt ions  which have been willing to share their  

r e sources  only to the extent of bargsli-iing for political advantage among 



t!ie ~ t : ~ r v l r . c ~  peopls of tire l . ~ ; u t F ~ .  

I t  is riot a very dir;tingaished record whether we comider it 2s 

a failure in the ful.fil1mei-it of a potential clearly evident at the 2nd of 

:he last century, or whether we think of that failure in  terms of the 

per formaxe  of the political and educational leaders of our own times. 

l!.lot long ago we believcd -nall:ely irl o w  own immunity from the 

eiiiotiol?,FLl passions tixt. c-!.ff!ictcd other scocieties. 

believed naively in iriternationsl goverr.ment urider o w  leadership a s  a. 

vehicle for the constraction of stable societies elsewhere. We are  a. 

sadder and wiser people todsy, after Vietnam, after the student co:ider- 

culture, after tile riots, the burnings, a d  the assassinations of the 

1960's: but we can take no pride in  o w  newfound wisdom. 

something fundamental in the human spirit, some strange distortion 

of thought and emotionality, which continues to elude us. 

century, a high proportion of the best minds have been attracted to 

science while humanism has been allowed to regress  too readily into 

ideology. 

two cultures in the modern university. What is apparent now is that 

the persistent isolatiori ana weakness of the analytic study of man has 

created cz danger to the future integrity of our way of life. 

Not long agc we 

There is 

In the past 

C. P. Snow noted this divisive trend i n  h i s  famous essay on 

Somehow the basic problem is not the ability of scientists and 

humanists to communicate with one mother a s  Snow suggested. It is 



ih:>.t tiic:  power and beauty of modern science have 80 dominated this 

centilry tii3.t i.he study of man and his conflicts have been allowcd to 

1;ecome the province of the less gifted.. The situation is not unlike 

the  period of iritellectual dominance by the Christian Church in Europe 

before the 14th Century.  Nearly all the truly gifi.ed minds of that era 

;::ere attracted to the c!?urch and the most powerful thinkers were 

cki:rc:!inien. I'..ic?ntheolqisal thought 1,anguished. You and I will have to 

do o w  best to see t h 2 t  a serious :;ciidogmatic, mnideological study of 

man and the human condition receives a fresh burst of iritellect.ua1 energy 

i n  the yea r s  ahead. 

The  clash of p i r ~ o s e s  and wills manifest in even the simplest 

3 W L L U l .  'In ,,,,i, e dexmnstr r tes h ~ . v  pr~foiinil ly difficult a r e  o w  aspirations 

for an orderly society unless we find effective ways to understand and 

resolve conflicts. The, r i i on  of a man and a woman, that simplest of 

all social units with all the power of 'biological attraction to sustain it, 

is held together by exceedingly fragile threads. 

under the  continuous s t r e s s  of frustration prxluced by little more than 

the requirements of living together. A s  societies undergo numerical 

enlargement there seems  to develop a sense of isolation not foiuld in 

the smallest sGcial units. 

a family o r  a small  towr: manifest a far greater  degree of mutual 

identity and comrriuniality of purpose than is vis ibk i n  large 2nd complex 

They rupture easily 

in the midst of all their internal struggling 



- 10- 

, 

societies. 

the medium provided by expanding numbers of people. 

Thus a process of social fragmentation grows easily in 

During the last 70 years,  uncounted opportunities for progress 

have been lost in the United States because our people seem to have 

passed too quickly from a naive conception of how we might all live 

together harmoniously to an equaily unreal conception that only confron- 

tation and pressure are effective for securing sought-after objectives 

i n  a mass society. 

Jn 1924 Nicholas Murray Butler remarked that if people were 

dominated by a philosophy which !‘looks upon a nation, like an individual, 

as subject to  moral law and moral obligations, then that nation will 

rloi seek te q?rzz?ize itself at the expense of its neighbors but will  

endeavor to live with them in peace and steadily developing international 

relations of every sort. 

must have felt confident that they knew the moral laws and moral obli- 

I am sure that Butler and his  colleagues 

gations which ought to guide such policies. 

seeing the fearful divisions arising in our time as the dilemmas posed 

by the artificial connection between race and poverty i n  our country, and 

the problems generated by our attempts at international peace-keeping 

i n  conflict with the aspirations of the Third World, have made us less 

selfassured about our own moral rectitude. 

They had no way of fore- 

None of us, nethel: Butler 
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n.or arq o f  t.he rest  of us, have understood much about the deeper 

orjcfins of h m a n  conflict. 

Conflict is as natural to the human condition as breathing. 

roots lie deep in the human,personality and even deeper in our genes. 

Studies of animal behE.vior a re  rich with examples of stylized and 

::tereotyped conflict relzted to species survival and to the ba.lance 

:.rmn? species. 

dznt with analyses cf aggression a:id hostility as mechanisms for survival 

in  a hostile environment. 

Its 

?'he c1inic:sl 1itera.ture in  psychiatry is equally abm- 

What is principally lacking in OUT present day understanding of 

conflict is an effective iritellectual link between these biologically 

crimie2 ~ n c !  ix!ivLi~.Aized reerti?r! p t t e  rns, xd. the $-!c.nnrnena of 

group conflict, crowd behavior, mass psychology and related problems. 

Most of the really interesting examples of conflict i n  recent times, 

the civil rights movement, for example, with its offshoots in  the 

women's movement, religious liberation, homosexual rights and a host 

of other efforts, involve closely related forms of group struggle. 

of them makes use of sensitizing techniques, consciousness raising, 

Each 

that seem remarkably similar to group therapy. 

were devised for use i n  furthering political objectives, and we still 

anderstand very little a.bout their psychological inner workings. 

Yet these techniques 

I am forced to admit that as a psychologist I was totally untrained 
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I'or nearly everything I eventually learned in dealing with group conflict. 

I was drafted into administrative service in  the University of California 

in 1968 during a period of deep u r r e s t  caused by the anti-war movement 

and the student counterculture.  

diplomat but completely unprepared for the arxiety,  gross hostility, 

and occasional physical s t r i fe  in which 1 have been forced to  do my 

I was then a pleasant enough academic 

work. 1 hzd to learn  about group conflict and the techniques of conflict 

resolution the ha rd  way. There were  no books and no teachers .  I 

was  on my own. 

I remember one occasion in San Diego when students were  parading 

outside my office as I a r r ived  for  work one morning. I watched them 

for a shGrt while listening to their  chants and reading their  signs. Then 

I said to the Dean of Students standing beside me that I wanted to enter.  

He  said ' 'Go right in, sir", and I certainly t r ied  but the pickets bunched 

their  bodies together, pushed and shoved so  that I could not even find 

the handle on the door. A f t e r  a few legal prel iminaries ,  the Dean 

gave a n  ixstruction to the campus securi ty  people who then charged into 

the line shouldered the pickets aside, wrenched the door open, and 

l i terally threw me inside. The door closed behind me. The picket 

l ine re formed and the chanting resumed. I called the Pres ident  of 

the University in Berkeley to repor t ,  telling him the re  was a small 

dcrnonstration outside my office but that all was well. An hour la ter  
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a. CFIU came down from Ecrkeiey to a s k  whether the pickets had left. 

I mid 110 and now there was  a problem. They were between me cznd 

the men's room, and the morning was wearing on. 

pause while the president considered the problen. 

There vias a brief 

"Bill," he said, 

"you x e  on yo's own. 

Those were days of sach burning intecsity i n  the academic life 

thal jilst to hzv? lived tbrlnugh them cuccessfully seems now to hzJe 

been a remarkable accomplishnient. The pi-r-sident s of our universities 

iogether with their wisest faculty colleagues had to guide thousands of 

hysterical young people a s  well as numbers of equally hysterical feculty 

and perhaps even a few h\isterical Reger?ts and Trustees safely through 

ill-thought -out expressions of hostility to the war and increasingly 

bitter feelings 01 hostility toward our  government which we, of course, 

were constituted to uphold. 

take control of it all, and we had to find ways t G  freeze them out. 

The radicals were trying to move in  to 

Black 

students were angry with everyom and were probing for exactly the 

right avenues to power. 

We lived from day to day with the fear that a misguided public 

reaction or an authoritarian public official might drive all these 

disparate angry factions together producifig a brutal explosion, such as 

the one that eventually happened at Kent State. In the end most of us 

learned how to prevent i t  and the years spent in that searing ordeal 
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taught us  a great deal. 

In Calihrnia I learried that the chief campus officer must be a 

visible presence on campus. He must be seen arguing for what he 

stands for and believes. H e  can control dangerous situations simply 

by moving into them, demonstrating the injustice that is created when 

an angry crowd seeks to impose its will. 

I lezrned that tne emotional atmosphere on campus is an urzdulating 

phenomenon rather like the temperature of the air. It is stimulated 

by external factors, events elsewhere, reports in the press ,  rumors, 

and agitation. 

erated by people meeting and talking to one another under conditions 

But mainly it is a climate of emotional reactivity gen- 

of stress.  The tendency to form crowds, to be receptive to maniplila- 

tion by demagogues, and to be stimulated by the anger of others is 

directly a function of this emotional temperature. Conflicts of an 

endlessly bewildering variety ensue when the temperature is high. 

I also learned that an aroused crowd will not hesitate to surround 

and belabor a single individual standing all alone. Somehow they feel 

themselves to be so powerless and the institution I represent to be s o  

powerful that they cannot see any injustice in what they are doing. It 

is my task to stand there and make them understand the injustice. When 

that is done with students nearly all of them will understand, but an 

administrator cannot achieve this objec%ive by hiding in his office. I 



!i:~ve rm fears now about movirig i n  angry crowds. 

:-hie the!. i.peutic quality i n  those early experiences. 

There was a remark- 

Most important over the last eight years I have learned the 

psychological aspects of the a r t  of negotiation. 

always curiously disciplined. 

puter; and how to use the moral authority of the President's Office in 

Group conflict is almost 

Eventually one learns how to control dis- 

crder to Fettle them amicably. 

of solution by n e a n s  other than head-on conflict. 

to see through to the deeper motives underlying expressed positions. 

If you can learn what the other fellow realiy wants, perhaps 

might then wor!c out a way to get it without giving up something that 

Most humzn problems are capable 

Eventually one learns  

you 

czzzct bc yielded. 

Every person experienced in dealing with conflict knows that the 

You cannot exploration of this terri tory can be extremely hazardous. 

be naive. 

You cannot grow weary. 

must be genuinely inventive in formulating workable solutions. 

must communicate strength and sensitivity. 

required i n  order to tell the contending parties just how far they can 

expect to go. 

ness. 

every negotiation. 

You cannot be rigid. You cannot show fear or  anxiety. 

You must search and probe endlessly and you 

You 

Strength and toughness are 

But the psychology of conflict resolution is not all tough- 

Sensitivity and compassion must appear in the final stages of 

This combination of strength and sensitivity generates 

1-33 
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mora l  leadership, and imparts special significance to  the solutions you 

propose. 

These a re  some of the things I have learned in an intuitive way 

about the psychology of group conflict. 

rational majesty of the law ought to be preserved from direct involve- 

ment with these sometimes ugly, oftentimes comic paraphernalia of 

peacemaking. 

from those who, like your speaker, have been forced to learn the art. 

We must also create academic centers for the study of conflict and 

conflict resolution with all their intricate relation to psychology and 

the social sciemes. 

in our law schools. 

vehicles for suggesting the forms in which societal peacemaking may be 

institutionalized. 

It does seem to me that the 

Instead we need to build up clinical knowledge derived 

These centers would be most likely to flourish 

Certainly our law schools offer the most suitable 

A l l  this is part of the systematic study of man for which I have 

called. 

the emotional conflicts with which our society abounds, there may then 

be a more realistic prospect for success in the international political 

realm. 

theory to replace the ideological dogma on which so much current inter- 

national effort at tension reduction seems to be rationalized. 

If we can apply the methods and train the people to resolve 

At least there would be a basis of psychological and sociological 

In h i s  Sermon on the Mount, Jesus blessed the peacemakers. 
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i l e  w a s  not. blessing the nervous polyannas who profess peace and Tun 

away from conflict. He was  thinking of those tireless, determined, and 

inventive people who take on the most difficult conflicts and work cease- 

lessely tovJard their solution with the idea that i n  s o  doing they a re  per- 

forinicg Cad's  work. 

lr--Jrice in the world, there a re  so few like Dean Pound, and like many 

It i s  sad to think that with all the terror  and vio- 

i n  this a.udience, iuho a re  able to serve a s  OUT peacemakers. 

W e  in the academic life a r e  going to have to do something- about 

thzt problem in the next severity years. 



Remarks of Charles R.  Halpern, Executive Director 
Council for Public Interest Law 

at 
, 

National Cor'ference on "The Causes of Popular 
Dissatisfaction With the Administration of Justice" 

April 9, 1976 

\ In Dean Pound's speech enumerating the Causes of '. . 
Popular Dissatisfaction with the Administration of Justice, 

he observed that the "main reliance of our common law system 

has been individual initiative." By way of examples, he 

noted that suits brought by taxpayers were the "chief 

security for the efficiency and honesty of public officers..." 

and that private suits were relied on to keep "public service 

companies to their duty in treating all alike at reasonable 

11 T n  ~ . . r n - - . ~ . r  tc. - D - - L -  3 prirc?; - - - --- --..-..u.AJ , & b G  3 C a L G u  L i i c i t  " t h e  individual is 

supposed at common law to be able to look out for himself 

and to need no administrative protection." 

concluded, however, that the "whole scheme of individual 

Dean Pound 

initiative is breaking down': and being replaced by a "collec- 

tivist" desire to develop governmental administrative 

mechanisms to safeguard the public interest. 

In the decades since Dean Pound spoke, there have been 

striking changes in the relative importance of "individual 

iiiitiatj-ve" , on the one hand, and administrative regulation, 
on the ather, as devices to secure the public good. The 

rise 02-administrative regulation, accelerated in the 1930's, 
. 



was undoubtedly a reflection of the "collectivist" sentiment 

which Dean Pound noted in 1906--an effort to develop new 

governmental institutions to replace "individual initiative" 

as a system for controlling the behavior of great institu- 
0 

tions. 

I suggest that this reliance on administrative regulation 

is now waning and that we have entered a new stage--a stage 

in which "individual initiative", exercised through the 

legal process, has a crucial importance that has not been 

adequately recognized within the legal system. In drawing a 

road map for legal reform, "individual initiative" must be 

given broader scope. Few people still share the "collectivist" 

enthusiasm for exclusive reliance on administrative regulation. 

We must think in new ways about a hybrid system, involving 

both governmental action and citizen initiative. 

T l '  AI~~IULI~; &L - - doubt, the landmark judicial recognition of the 

new role of "individual initiative" was the decision by the 

Chief Justice, then a Judge on the Court of Appeals for  the 

District of Columbia Circuit, in the celebrated Church * /  
J 

of Christ case. That case involved an effort by black 

citizens in Mississippi to demand an end to racist broad- 

casting by a federally-licensed television station. The 

Federal Communications Commission took the position that the 

issue fell within its regulatory responsibility and that 

there was no need for citizen involvement. In rejecting the 

- * /  - Office of CommGnication of U n i t e d  Church of Christ v. - FCC, 359 F.2d 994  (D.C. Cir. 1966). 

137 



FCC's view, Judge Burger recognized the crucial role of 

individual initiative. Stating that "consumers are generally 

. among the best vindicators of the public interest," he held 

that the agency could not properly exclude representatives 

of legitimate listener interests from its proceedings. 

The intervening years have seen a growing number of 

citizen groups taking initiative to demand compliance with 

law from large institutions--both govermental and private. 

The reasons why citizen initiative at this time has come to 

be so significant are complex. At bottom, there is an 

indisputable lack of confidence in the performance of large 

institutions, including administrative agencies. Recent 

revelations of crimes in high places, in the Justice Depart- 

ment as well as corporate board rooms, have, undoubtedly, 

fueled these doubts. 

though, there was a growing sense that the great institutions 

Even prior to these disclosures, 

of society were out of control. This has led to citizen 

efforts to reassert influence over these institutions. 

Citizens have taken action to participate in the decision- 

making processes that affect their lives. 

governmental agencies to act in the public interest and 

enforce the law; where necessary, they have sought judicial 

remedies for institutional lawlessness. 

They have pressed 

An example will illustrate the point. In the 19GO's, 

scientific information indicated that DDT, a pesticide that 

persists in the environment for a long period after its . 
application, was being over-used in American agriculture. 
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The Depar tment  o f  A g r i c u l t i i r e ,  which  had r e g u l a t o r y  r e s p o n s i -  

b i l i t y ,  w a s  l i c e n s i n g  t h i s  p e s t i c i d e  fo r  v a r i o u s .  u s e s  w i t h -  

o u t  t a k i n g  i n t o  a c c o u n t  t h e  da t a  i n d i c a t i n g  damage t o  t h e ,  

e n v i r o n m e n t  a n d  h a z a r d s  t o  human h e a l t h - - d e s p i t e  s t a t u t o r y  

r e q u i r e m e n t s  t h a t  i t  do so. The c o n c e r n e d  c i t i z e n s  who t r i e d  

t o  move t h e  Depar tment  of A g r i c u l t u r e  t o  act  were unsuccess -  

f u l .  I t  w a s  o n l y  a f t e r  t h e y  t u r n e d  t o  t h e  c o u r t s  a n d  

t 

- */ 

o b t a i n e d  a n  order r e q u i r i n g  t h e  agency t o  a c t  i n  compl i ance  

w i t h  t h e  l a w  t h a t  t h e  a d m i n i s t r a t i v e  p r o c e e d i n g s  which l e d  

t o  t h e  b a n n i n g  of DDT f o r  most p u r p o s e s  began.  

c o n s i d e r  h e r e  w h e t h e r  t h e  D e p a r t m e n t ' s  i n a c t i o n  w a s  due  t o  

W e  need  n o t  

b u r e a u c r a t i c  i n e r t i a ,  e x c e s s i v e  i n f l u e n c e  by t h e  i n d u s t r y  

which  w a s  supposed  t o  be r e g u l a t e d ,  a l a c k  of a d e q u a t e  

c o n c e r n  for e n v i r o n m e n t a l  c o n s i d e r a t i o n s ,  o r  other  fac tors .  

The f a c t  r e m a i n s  t h a t  i n d i v i d u a l  inj . t . i ,a+-Fl. te,  thrcsgh t h e  

c o u r t  s y s t e m ,  w a s  t h e  key  t o  o b t a i n i n g  e f f e c t i v e  a c t i o n  a n d  

c o m p l i a n c e  w i t h  t h e  c o n g r e s s i o n a l  mandate .  

The c h a l l e n g e  t o  t h e  l e g a l  s y s t e m  i n  t h i s  c o l l e c t i v i s t  

age i s  t o  f a c i l i t a t e  and  e n c o u r a g e  ' i n d i v i d u a l  i n i t i a t i v e  

t h r o u g h  t h e  c o u r t s  t o  a s s u r e  t h a t  c o n s t i t u t i o n a l  a n d  

s t a t u t o r y  r i g h t s  are r e s p e c t e d ,  t h a t  government  a g e n c i e s  

do t h e i r  job,  and  t h a t  c o r p o r a t i o n s  f u n c t i o n  w i t h i n  t h e  

l a w .  

s y s t e m  i s  too o f t e n  b l o c k e d  by t h e  h i g h  cost  of l e g a l  

Rut a t  t h e  p r e s e n t  t i m e  c i t i z e n  access t o  t h e  l e g a l  - 

r e p r e s e n t a t i o n ,  Ly r e s t r i c t i v e  l e g a l  d o c t r i n e s  and by the 

*/ See E n v i r o n m e n t a l  Defense  Fund v .  H a r d i n ,  4 2 8  F.2d 1093 
(D.C.  C i r .  1 9 7 0 ) .  
- 



. . '  . .  - 5 -  

disadvantages, inherent in the legal process, faced by 

ordinary citizens when they litigate against large, financially 

strong adversaries. Legal institutions and legal doctrines 

must be modified in order to address these problems. 

time of great public disillusionment with the performance of 

public and private institutions, the availability of the 

courts as a channel for redress is critically important. 

At a 

I recognize that this places me at odds with a signifi- . 

cant number of prior speakers, who have been exploring ways 

to reduce the caseload of judges, to find alternatives to 

the courts, and to reverse the "explosive" growth of class 

actions. However, as I understand our charge today, we are 

to discuss ways in which the interests of justice can be 

better served. In my view the interests of justice can be 

best served by assuring that the courts are open to citizens 

exercising "individual initiative" to demand compliance with 

the law, and that the courts provide a setting in which the 

financial strength of litigants is riot dispositive. 

Obviously, there are certain matters which 

can and should be resolved in a forum that is cheaper, 

quicker, and more informal than the courts. But the indenti- 

fication of such matters should not blind us to the importance 

of opening the courts to a range of important cases which 

are too frequently kept out of the courts by restrictive 

legal  doctrines and the high costs of litigation. 

As you all know, several recent Supreme Court decisions 

have gone in the direction of limiting citizen access to the 



. .  

c o u r t s  and making c i t i z e n  s u i t s  even  more f i n a n c i a l l y  

d i f f i c u l t .  F o r  example ,  r e c e n t  d e c i s i o n s  on  s t a n d i n g  have  

s h a r p l y  restricted access t o  t h e  c o u r t s .  Ba r r i e r s  t o  c i t i z e n  

a c t i o n  h a v e  been  f u r t h e r  r a i s e d  i n  t h e  C o u r t ' s  i n t e r p r e t a -  

t i o n  o f  Rule  2 3  on  c lass  a c t i o n s .  The C o u r t ' s  c lass  a c t i o n  

d e c i s i o n s  h a v e  s e v e r e l y  d i m i n i s h e d  t h e  u t i l i t y  of t h a t  

mechanism, which  w a s  d e s i g n e d  t o  make r e d r e s s  of small i n d i -  

v i d u a l  g r i e v a n c e s  e c c n o m i c a l l y  f e a s i b l e .  And, i n  h o l d i n g  i n  

t h e  Alyeska  P i p e l i n e  case t h a t  f e d e r a l  c o u r t s  l a c k  t h e  power 

t o  award a t t o r n e y s '  fees t o  c i t i z e n s  s u i n g  as " p r i v a t e  

a t t o r n e y s  g e n e r a l , "  t h e  C o u r t  has c r e a t e d  a f i n a n c i a l  road- 

block f o r  c i t i z e n  a c t i o n .  

I s u b m i t  t h a t  t h e  t r e n d  reflected i n  t h e s e  d e c i s i o n s - -  

a t r e n d  toward making l e g a l  r e c o u r s e  less accessible t o  

g r c i i n a r y  c i t i z e n s - - i s  l i k e l y  t o  i n c r e a s e  p o p u l a r  d i s s a t i s -  

f a c t i o n  t h e  a d m i n i s t r a t i o n  of j u s t i c e .  

I t h i n k  i t  i s  e s s e n t i a l  to reverse t h a t  t r e n d .  

I u r g e  c o n s i d e r a t i o n  of t h e  f o l l o w i n g  c o n c r e t e  sugges -  

t i o n s  t o  make t h e  c o u r t s  a more p o t e n t  i n s t r u m e n t  for  

j u s t i c e  and  a more h o s p i t a b l e  forum fo r  i n d i v i d u a l  i n i t i a t i v e s  

in t h e  p u b l i c  i n t e r e s t :  

R e a l l o c a t i n g  t h e  C o s t s  of L i t i g a t i o n  

The l a r g e s t  bar r ie r  t o  c i t i z e n s  who want  t o  u s e  t h e  

c o u r t s  t o  v i n d i c a t e  r i g h t s  and e n f o r c e  l e g a l  a n d  c o n s t i t u -  

t i o n a l  d u t i e s  i s  t h e  h i g h  cost  o f  l i t i g a t i o n ,  p a r t i c u l a r l y  

t h e  h i g h  cos t  of a t t o r n e y s '  fees. There  are f e w  c i t i z e n s  
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o r  groups vho can afford the enormous costs of carrying 

major litigation. In the past few years there have been 

significant programs established to he12 deal with this 

problem. The Legal Services Corporation, which underwrites 

legal services for the poor, is one example. Foundation- 

funded public interest law firms, which have protected the 

rights of environmentalists, consumers, racial minorities, 

and others, are another. In assessing the impact of these 

new participants in the adversary process, Judge Harold 

Leventhal of the Court of Appeals for the D. C. Circuit 

stated recently: 

Public interest representatives have identified issues 
and caused agencies and courts to look squarely at 
problems that would otherwise have been swept aside and 
passed unnoticed. They have made complaints, adduced 
and marshalled evidence, offered different. insights 292 
viewpoints, and presented scientific, historical and 
legal research. They have, in my view, been of significant 
service to the entire decisional process. */ - 
But funding for these public interest law programs has, 

to date, been grossly inadequate to meet the need, and even 

this funding is of uncertain duration. The foundations who 

have most actively supported public interest law have indicated 

that their support cannot be expected to continue indefinitely. 

The legal system itself must develop internal mechanisms to 

underwrite the cost of citizen litigation. An important 

device toward this end, which has a significant common law 

history and specific statutory endorsements, is the award 

of attorneys' fees to private litigants whose lawsuits 

- */ Statement of Judge Harold Leventhal at Hearings on S.2715 
before the Senate Judiciary Subcommittee on Administrative 
Practice and Procedure, February 6, 1976. 



.. 
c o n f e r  s u b s t a n t i a l  p u b l i c  b e n e f i t s .  The  " p r i v a t e  a t t o r n e y  

g e n e r a l ' '  i s  t h e  h e i r  t o  t h e  i n d i v i d u a l  s u i n g  t o  e n f o r c e  t h e  

law a b o u t  whom Dean Pound spoke .  The c o u r t s  and t h e  l eg i s -  

l a t u r e s  s h o u l d  be  e x t e n d i n g  t h e  a v a i l a b i l i t y  of fee awards  

i n  cases i n v o l v i n g  a p u b l i c  b e n e f i t - - n o t  l i m i t i n g  i t--so 

t h a t  w e  move toward a s y s t e m  i n  which t h e  cos ts  of liti- 

g a t i o n  are r e a l l o c a t e d  t o  e n a b l e  and  e n c o u r a g e  c i t i z e n s  t o  

u n d e r t a k e  l e g a l  a c t i o n  t o  e n f o r c e  c o n s t i t u t i o n a l  and s t a t u -  

t o r y  r i g h t s .  T h i s  fee-award  c o n c e p t  now has i t s  c o u n t e r p a r t  

a t  t h e  a d m i n i s t r a t i v e  l e v e l ,  i n  t h e  F e d e r a l  Trade Commission 's  

program t o  r e i m b u r s e  t h e  costs o f  c i t i z e n  p a r t i c i p a t i o n  i n  

r u l e m a k i n g  p r o c e e d i n g s ,  a n  a p p r o a c h  t h a t  Congres s  i s  now 

c o n s i d e r i n g  e x p a n d i n g  t o  o t h e r  a g e n c i e s  and t o  ad j u d i c a t o r y  

p r o c e e d i n g s  as  w e l l .  

Making i t  Easier  t o  Aggrega te  Small  
C l a i m s  f o r  L i t i g a t i o n  P u r p o s e s  

R u l e  23  of t h e  Federal  R u l e s  of C i v i l  P r o c e d u r e  r e p r e -  

s e n t s  a p i o n e e r i n g  e f f o r t  t o  provide a j u d i c i a l  f o r u m  fo r  

a g g r i e v e d  c i t i z e n s  whose i n d i v i d u a l  c la ims a g a i n s t  a s i n g l e  

d e f e n d a n t  are  too ' smal l  t o  j u s t i f y  t h e  e x p e n s e  of liti- 

g a t i o n .  Suppose ,  f o r  example ,  t h a t  1 0 , 0 0 0  d e f e c t i v e l y  

d e s i g n e d  r e f r i g e r a t o r s  are  m a n u f a c t u r e d  and so ld .  N o  

i n d i v i d u a l  p u r c h a s e r  h a s  a s u f f i c i e n t  economic i n t e r e s t  t o  

f i l e  s u i t  a g a i n s t  t h e  m a n u f a c t u r e r .  The class  a c t i o n  w a s  

d e s i g n e d  t o  p e r m i t  a n  e f fec t ive  j u d i c i a l  remedy for  cases of 

t h a t  n a t u r e .  

The p u r p o s e  o f  t h e  c lass  a c t i o n  w a s  d e s c r i b e d  by 

J u s t i c e  Douglas :  



I t h i n k  i n  our soc ie ty  t h a t  i s  growing  i n  c o m p l e x i t y  
t h e r e  are bound t o  be  innumerab le  p e o p l e  i n  common 
disasters,  c a l a m i t i e s ,  o r  v e n t u r e s  who would go  begg ing  
fo r  j u s t i c e  w i t h o u t  t h e  c lass  a c t i o n  b u t  who c o u l d  w i t h  
a l l  r e g a r d  t o  due  p r o c e s s  b e  p r o t e c t e d  by i t . .  . . 

The class a c t i o n  i s  o n e  of the f e w  l e g a l  r emed ies  
t h e  s m a l l  c l a i m a n t  has  a g a i n s t  those who command t h e  
s t a t u s  quo.  I would s t r e n g t h e n  h i s  hand w i t h  t h e  v i ew 
of c r e a t i n g  a s y s t e m  of l a w  t h a t  d i s p e n s e s  j u s t i c e  t o  
t h e  l o w l y  as  w e l l  as t o  t h o s e  l i b e r a l l y  endowed w i t h  
power and  w e a l t h .  */ - 
Recen t  Supreme C o u r t  d e c i s i o n s  have  made c lass  a c t i o n s  

very d i f f i c u l t  t o  b r i n g ,  and  some recommendat ions o f f e r e d  a t  

t h i s  c o n f e r e n c e  would f u r t h e r  decrease t h e  u t i l i t y  o f  t h e  

c lass  a c t i o n .  T h i s  would u n d o u b t e d l y  be a c o m f o r t i n g  

deve lopmen t  fo r  p r o s p e c t i v e  d e f e n d a n t s ,  b u t  it would be a 

s e r i o u s  blow t o  c i t i z e n s  and  a s e t - b a c k  t o  t h o s e  who want  

t h e  c o u r t s  t o  be a n  open  and  accessible forum fo r  r e s o l u t i o n  

of g r i e v a n c e s .  

I n  a r e c e n t  s p e e c h ,  J u s t i c e  S t a n l e y  Mosk of t h e  C a l i f o r n i a  

Supreme C o u r t  s u g g e s t e d  t h a t  c i t i z e n  g r o u p s  s h o u l d  " j o i n  

h a n d s  ... i n  a m u t u a l  e f f o r t  t o  save t h e  class a c t i o n . "  

F u r t h e r  h e  s u g g e s t e d :  

I f  t h e  c o u r t s  are  too  fa r  commit ted t o  t h e  u l t i m a t e  
demise of s u c h  p r o c e e d i n g s ,  t h e n  a p p r o p r i a t e  a c t i o n  
t h r o u g h  Congres s  and  s t a t e  l e g i s l a t u r e s  may be i n d i -  
cated. 

T h i s  o b s e r v a t i o n  i s  a wholesome r e m i n d e r  t h a t  access t o  t h e  4 

c o u r t s  i s  a mat te r  of c o n c e r n  t o  a l l  t h e  p e o p l e ,  a n d  n o t  . 

u l t i m a t e l y  a mat te r  t o  be r e s o l v e d  i n t e r n a l l y  w i t h i n  t h e  

l ega l  p r o f e s s i o n .  

- */ E i s e n  v. C a r l i s l e  and  J a c q u e l i n ,  ( 1 9 7 4 )  4 1 7  U.S. 156 
185-86 (Doug las ,  J . ,  d i s s e n t i n g )  [ f o o t n o t e  omi t t ed ] .  
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Reducinq t h e  D i s u a r i t v  Between Rj.ch and Poor L i t i s a n t s  

I n  making t h e  c o u r t s  a more j u s t  forum f o r  c i t i z e n  

, . l i t i g a t i o n ,  w e  must a l s o  keep i n  mind t h a t  access t o  t h e  

c o u r t s  i s  o n l y  t h e  beginning .  The c o u r t s  must a l so  make an 

a c t i v e  e f f o r t  t o  m i n h i z e  t h e  d i s p a r i t i e s  i n  l i t i g a t ’ i n g  

c a p a c i t i e s  between t h e  r i c h  and poor--by accomodating t h e  

diverse  i n t e r e s t s  a t  s t a k e  i n  complex l i t i g a t i o n  th rough  

l i b e r a l  admiss ion  o f  amici c u r i a e ;  by becoming invo lved  i n  

t h e  d i s c o v e r y  p r o c e s s  t o  p r e v e n t  ha r ra s smen t  of l i t i g a n t s  

w i t h  scarce r e s o u r c e s ;  by a p p o i n t i n g  e x p e r t  w i t n e s s e s  t o  

e q u a l i z e  access t o  t e c h n i c a l  data;  and by expe r imen t ing  w i t h  

f l e x i b l e  mechanisms t o  a s s u r e  t h a t  d e c r e e s  are e f f e c t i v e l y  

implemented. 

Conclus ion  

I believe t h a t  i n d i v i d u a l  i n i t i a t i v e  th rough  t h e  

c o u r t s  t o  a s s u r e  t h a t  c o r p o r a t i o n s ,  government a g e n c i e s  and 

o t h e r  powerfu l  i n s t i t u t i o n s  behave i n  compliance w i t h  t h e  

l a w  i s  c r i t i c a l  and must be f a c i l i t a t e d .  T h i s  i s  n o t  t o  s a y  

t h a t  e v e r y  d i s p u t e  o r  c i t i z e n  g r i e v a n c e  shou ld  be b rough t  t o  

c o u r t ,  o r  t h a t  c i t i z e n s  shou ld  look  t o  t h e  j u d i c i a r y  for 

r e l i e f  of a l l  t h e i r  problems, i n c l u d i n g  t h o s e  t h a t  are more 

p r o p e r l y  p l a c e d  b e f o r e  t h e  p o l i t i c a l  b ranches  of t h e  govern- 

ment. 

But c o n s t i t u t i o n a l  r i g h t s  cannot  be l e f t  t o  t h e  v a g a r i e s  

of t h e  p o l i t i c a l  p r o c e s s ;  and l e g i s l a t i v e  mandates canno t  be 

l e f t  t o  a d m i n i s t r a t i v e  a g e n c i e s  t o  bend as  t h e y  see f i t ,  

l4b’ 
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f r e e  of t h e  check of j u d i c i a l  review. There i s  an indispen- 

s a b l e  j u d i c i a l  role  i n  both classes of cases .  Recent  

4 . progres s  of many c i t i z e n s - - r a c i a l  m i n o r i t i e s ,  t h e  mental ly  

impaired,  v o t e r s  aggrieved by l e g i s l a t i v e  malapportionment, 

environmental  p r o t e c t i o n  groups,  consumers--would not  have 

been p o s s i b l e  b u t  for t h e  a v a i l a b i l i t y  of j u d i c i a l  remedies. 

These  remedies should be expanded and c i t i z e n  access improved. 
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Last year, in an article entitled "Behind the Legal Explo- 

sion", published in the Stanford Law Review,l-/ Professor John 

Barton pointed out that if federal appellate cases continued to 

grow for the next 40 years at the same rate at which they have 

grown during the last decade, then by the year 2010 we can ex- 

pect to have well over one million federal appellate cases each 

year, requiring five thousand federal appellate judges to decide 

I them and one thousand new volumes of the Federal Reporter each 

year to report the decisions. Since the number of cases initiated 

in the federal system each year is approximately ten times the 

number of decided appeals, one can readily extrapolate Professor 

Barton's projections to the trial level. And if one keeps in 

mind that in the State of California alone about four times as 

many actions are commenced each year as are commenced in the 

entire federal system, one begins to get some sense of the magni- 

tude of the total problem.- 2/ 

But I believe that one should view these dire predictions 

with a healthy skepticism. Litigation rates, like population 

rates, cannot be assumed to grow ineluctably, unaffected by a 

variety of social factors.- 3' N o r  should it be assumed that there 

will be no human intervention that could dramatically affect 

the accuracy of Professor Barton's projections. 

Thus one concern to which we ought to address ourselves 

here is how we might escape from the specter projected by Profess.;:' 

Barton. This might be accomplished in various ways. First, we 

can try to prevent disputes4' from arising in the first place4 

through appropriate changes in the substantive law, such as the 

-1- 
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4 adoption of a no-fault principle for automobile injuries or 

the removal of a criminal sanction for certain conduct.>' A 

less obvious substantive law issue that may have a bearing on 

the extent of litigation that arises is whether 

we opt for a discretionary rule or for one that aims to fix 

more or less firmly the consequences that will follow upon cer- 

tain facts. For example, if a statute says ,that marital property 

on divorce will be divided in the court's discretion there is 

likely to be far more litigation than if the rule is, as in the 

community property states, that such property will normally be 

divided 50-50.  . I wonder whether legislatures and law revision 

commissions are sufficiently aware of this aspect of their work. 

Another method of minimizing disputes is through greater 

emphasis on preventive iaw.- uf course i a w y e i  b iidve Lraditioii&l- 

ly devoted a large part of their time to anticipating various 

eventualities and seeking, through skilful drafting and planning, 

t i /  - 

to provide for them in advance. But so far this approach has 

been resorted to primarily by the well-to-do. I suspect that 

with the advent of prepaid legal services this type of practice 

will be utilized more widely, resulting in a probable diminution 

of litigation. 

A second way of reducing the judicial caseload is to explore 

alternative ways of resolving disputes outside the courts, and 

it is to this topic that I wish to devote my primary attention. 

By and large we lawyers and law teachers have been far too single- 

minded when it comes to dispute resolution. Of course, as pointed 

Out earlier, good lawyers have always tried to prevent disputes 
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from coming about, but when that was not possible, we have 

tended to assume that the courts are the natural and obvious 

dispute resolvers. In point of fact there is a rich variety 

of different processes, which, I would submit, singly ox in 

combination, may provide far more "effective" conflict resolu- 
7/ tion. - 

Let me turn now to the two questions with which I wish 

to concern myself: 

1) What are the significant characteristics 
of various alternative dispute resolution 
mechanisms (such as adjudication by courts, 
arbitration, mediation, negotiation, and 
various blends of these and other devices)? 

2 )  How can these characteristics be utilized 
so that, given the variety of disputes that 
presently arise, we can begin to develop some 
rational criteria for allocating various types 
of dispute3 t.o d i  f ferent dispute resolution 
processes? 

One consequence of an answer to these questions is that we will 

have a better sense of what cases ought to be left in the courts 

for  resolution, and which should be "processed"2-' in some other 

way. But since this inquiry essentially addresses itself to 

developing the most effective method of handling disputes it 

should be noted in passing that one by-product may be not only 

to divert some matters now handled by the courts into other pro- 

cesses but also that it will make available those processes for 

grievances that are presently not being aired at a l l .  We know 

very little about why some individuals complain and others do 

n o t ,  or about the social and psychological costs of remaining 

silent. - It is important to realize, however, that by establishing 
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new dispute resolution mechanisms, o r  improving existing ones, 

we may be encouraging the ventilation of grievances that are 

now being suppressed. Whether that will be good (in terms of 

supplying a constructive outlet for suppressed anger and frustra- 

tion) or whether it will simply waste scarce societal resources I 

(by validating grievances that might otherwise have remained 

dormant) we do not know. The important thing to note is that 

there is a clear trade-off: the price of an improved scheme of 

dispute processing may well be a vast increase in the number of 

disputes being processed. 

The Range of Available Alternatives 

There seems to be little doubt that we are increasingly 

making greater and qreater demands on t h e  cniJr ts  tc resolve dis- 

putes that used to be handled by other institutions of society.- lo/ 

Much as the police have been looked to to "solve" racial, school 

and neighborly disputes, so, too, the courts have been expected 

to fill the void created by the decline of church and family. Not 

only has there been a waning of traditional dispute resolution 

mechanisms, but with the complexity of modern society, many new 

potential sources of controversy have emerged as a result of the 

immense growth of government at all levels,- and the rising 

expectations that have been created. 

Quite obviously, the courts cannot continue to respond ef- 

fectively to these accelerating demands. It becomes essential 

therefore to examine other alternatives. 

The chart on the ensuing page attempts to depict a spectrum 
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of some of the available processes arranged on a scale of de- 

creasing external involvement.- l*' 

cation, the one process that so instinctively comes to the legal 

mind that I suspect if we asked a random group of law students 

how a particular dispute might be resolved, they would invariably 

say "file zi complaint in the appropriate court." Professor Lon 

Fuller, one of the few scholars who has devoted attention to an 

analysis of the adjudicatory process, has defined adjudication 

as " a  social process of decision which assures to the affected 

party a particular form of participation, that of presenting proofs 

and arguments for a decision in his favor."- 13/ Although he places 

primary emphasis on process, I would like for present purposes 

to stress a number of other aspects--the use of a third party with 

coercive power, iiie iisiialli; ' I -- '  w L ~  or  lose" n z t u r e  sf the decision, 

and the tendency of the decision to focus narrowly on the immedi- 

ate matter in issue as distinguished from a concern with the 

underlying relationship between the parties. Although mediation 

' or conciliation=' also involves the use of a third party facili- 

tator (and is distinguished in that regard from pure negotiation) 

At the extreme left is adjudi- 

a mediator or conciliator usually has no coercive power and the 

process in which he engages also differs from adjudication in 

the other two respects just mentioned. Professor Fuller puts 

this point well when he refers to "the central quality of media- 

tion, namely, its capacity to reorient the parties toward each 

other, not by imposing rules on them, but by helping them to 

achieve a new and shared perception of their relationship, a 

perception that will redirect their attitudes and dispositions 
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15/ toward one another :'I- 

Of course quite a variety of procedures fit under the label 

of adjudication. Aside from the familiar judicial model, there 

is arbitration, and the administrative process. Even within any 

one of these, there are significant variations. Obviously there 

are substantial differences between the Small Claims Court and 

the Supreme Court. Within arbitration, too, although the version . 

used in labor relations is generally very similar to a judicial 

proceeding in that there is a written opinion and an attempt to 

rationalize the result by reference to general principles, in 

some forms of commercial arbitration the judgment resembles a 

Solomonic pronouncement and written opinions are often not util- 

ized. Another significant variant is whether the parties have 

any choice in selecting the adjudicator, as they typically do in 

arbitration. Usually a decision rendered by a person in whose 

selection the parties have played some part will, all things being 

equal, be less subject to later criticism by the parties. 

There are important distinctions, too, concerning the way 

in which the case came to arbitration. There may be a statute 

(as in New York and Pennsylvania) requiring certain types of cases 

to be initially submitted to arbitration (so-called compulsory 

arbitration). More commonly arbitration is stipulated as the 

exclusive dispute resolution mechanism in a contract entered 

into by the parties (as is true of the typical collective bargain- 

ing agreement and some modern medical care agreements). In this 

situation the substantive legal rules are usually also set forth 

in the parties' agreement, thus giving the parties control not 



8. 

on1.y over the process’and the adjudicator but also over the 

governing principles. 

As is noted on the chart, if we focus on the indicated dis- 

tinctions between adjudication and mediation, there are a number 

of familiar hybrid processes. An inquiry, for example, in many 

respects resembles the typical adjudication, but the inquiring 

officer (or fact finder as he is sometimes called) normally has 

no coercive power; indeed, according to Professor Fuller’s defin- 

ition, many inquiries would not be adjudication at all since the 

parties have no right to any agreed-upon form of presentation 

and participation. 

But a fact finding proceeding may be a potent tool for in- 

ducing settlement. Particularly if the fact finder commands the 

respect of the parties, his independent appraisal of their res- 

pective positions will often be difficult to reject. This is 

especially true of the Ombudsman who normally derives his power 

solely from the force of his positi0n.g’ These considerations 

have particular applicability where there is a disparity of bar- 

gaining power between the disputants (e.g., citizen and govern- 

ment, consumer and manufacturer, student and university). Although 

there may often be a reluctance in these situations to give a 

third person power to render a binding decision, the weaker party 

may often accomplish the same result through the use of a skilled 

fact finder. 

There are of course a number of other dispute resolution 

mechanisms which one might consider. Most of these (e.g., voting, 

coin tossing, self-help) are not of central concern here because 
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of their limited utility or acceptability. But one other mechan- 

ism deserves brief mention. Professor William Felstiner recently 

pointed out that in a "technologically complex rich society" 

avoidance becomes an increasingly common form of handling contro- 

versy. He describes avoidance as "withdrawal from or contraction 

of the dispute-producing relationship" (e.g., a child leaving 

home, a tenant moving to another apartment, or a businessman 

terminating a commercial relationship). He contends that such 

conduct is far more tolerable in modern society than in a "tech- 

nologically simple poor society" because in the former setting 

the disputing individuals are far less interdependent.- 17' But, as 

was pointed out in a cogent response by Professors Danzig and 

Low, there are heavy personal and societal costs for such a 

method of nandiing conflicts,- tl-lis s t ~ ~ i q l y  arcpies for thc 

development of some effective alternative mechanism. Moreover, 

12/ 

even if we disregarded altogether the disputes that are presently 

being handled by avoidance--clearly an undesirable approach for 

the reasons indicated--we must still come back to face the rising 

number of cases that do'presently come to court and see whether 

more effective ways of resolving some of these disputes can be 

developed. 

The preceding brief appraisal of the various primary processes 

is misleading in its simplicity, for of course rarely do the 

processes occur in isolation. Often adjudication involves an 

element of conciliation. Professor Stewart Macaulay describes 

an interesting example of such a situation in his analysis of 

the Wisconsin Department of Motor Vehicles' activities in monitoring 
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the relationship between automobile franchisors and franchisees. 

Althoughthe Department's only formal responsibility was whether 

to hold hearings with a view to possible revocation of the fran- 

chise, in fact the intervention of the Department served a media- 

tive role by compelling each party to consider seriously the con- 

tentions of the other party, and hence led to settlement in a 

great number of cases.- ''' 
fact finding may very closely resemble adjudication. Moreover 

when we look at the way the various processes occur in particular 

institutions,there is often an elaborate interplay of the indiv- 

idual mechanisms. For example, a grievance under a collective' 

bargaining agreement is usually first sought to be negotiated. 

If the parties cannot settle the case they go to arbitration, but 

Similarly, as already pointed out 

the arbitrator may first seek to mediate the case. Finally 

there may be an attempt to review the arbitrator's decision in 

the courts. 

Criteria 

Let u s  now look at some criteria that may help us to deter- 

mine how particular types of disputes might best be resolved. 

1. Nature of Dispute 

Lon Fuller has written at some length about "polycentric" 

problems that are not well suited to an adjudicatory ap:.-r;.;ach 

since they are not amenable to an all-or-nothing solutio;. . .  He 

cites as an example a testator who leaves a collection of paint.- 

ings in equal parts to two museums.- *'' Obviously here a negotiated 

or mediated solution that seeks to accommodate the desires of 

/57  



the two museums is far better than any externally imposed solution. 

Similar considerations .may apply to other allocational tasks where 

no clear guidelines are provided. 

At the other extreme is a highly repetitive and routinized 

task involving application of established principles to a large 

number of individual cases. Here adjudication may be appropriate, 

but in a form more efficient than litigation (e.g., an administra- 

tive agency). Particularly once the courts have established the 

basic principles in such areas, a speedier and less cumbersome pro- 

cedure than litigation should be utilized. 

In the field of divorce, for example, although we still 

cling to the myth that consent divorce is unacceptable, we are 

gradually coming closer and closer to that reality. Under no- 

fault statutes the issue typically is whether the parties have 

lived apart for a stipulated period or whether there has been 

a breakdown of the marriage. The former question is clearly one 

that a clerk can determine. And although an issue like breakdown 

appears at first-to be a typically justiciable question, it has 

become apparent that short of conducting a very probing inquest 

of the marriage of the kind that would be very time consuming 

and that would most likely transgress one’s sense of the proper 

limits of the state’s right to intervene in the privacy of married 

life, there is no ready alternative but to take the word of the 

principal parties to the marriage. Indeed, if the parties dis- 

agree over whether themarriage has broken down, that in itself 

is prima facie evidence of breakdown.- *’’ Thus here is one sphere 
of litigation that could readily be relegated to a ministerial 
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official, as has long been the case in Japan and more recently 

has been accomplished in England. 

With respect to many problems, there is a need for develop- 

ing a flexible mechanism that serves to sort out the large general 

question from the repetitive application of settled princip1.e. 

I do not believe that a court is the most effective way to p e r -  

form this kind of sifting task. In Sweden, in the ccnsumer field, 

there is a Public Complaints Board which receives individual 

consumer grievances. Initially the Board ?erforms simply a mediative 

function, utilizing standards set up by the relevant trade organ- 

izations. If initial settlemefit is impossible, the Board issues 

a non-binding recommendation to both parties, which often leads 

to subsequent settlement. Failing that, the grievant can sue in 

the newly established Small Claims Court. But another aspect 

of its activities is to seek to discern certain recurring issues 

and problems that should be dealt with by legislation or regula- 

Perhaps a word should also be said about courts undertaking 

some of the complex and unorthodox tasks that they have recently 

been called upon to undertake. Without going into the question 

of legitimacy, I am not persuaded that the courts have sufficient 

competence, resources or remedial power to run mental hospitals, 

schools or welfare departr.ents. Yet where serious constitutional 

denials are at issue, they can hardly decline jurisdiction. This 

seems to me an area where one can make no headway without talking 

about very specific cases and exploring in detail alternative 

dispute resolution mechanisms. Clearly additional research needs 

to be done on this subject.- 2 3/ 
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2 .  Relationship Between Disputants 

A different situation is presented when disputes arise 

between individuals who are in a long-term relationship than is 

the case with respect to an isolated dispute. In the former situ- 

ation, there is more potential for having the parties, at least 

initially, seek to work out their own solution, for such a solution 

is likely to be far m m e  acceptable (and hence durable). Thus 

negotiation, or if necessary, mediation, appears to be a prefer- 

able approach in the first instance. Another advantage of such 

an approach is that it facilitates a probing of conflicts in 

the underlying relationship, rather than simply dealing with 

each surface symptom as an isolated event. 

Consider, for example, a case such as might be heard in the , 

recently estabiished mediation session of the ijorcnester (Massa- 

chusetts) District Court. A white woman (Mrs. W.) has filed a 

criminal complaint for assault against her black neighbor (Mrs. B.) 

The facts, as they emerge at the mediation session, are that Mrs. 

W. has for some time gratuitously taken care of Mrs. B.'s two 

young children so that Mrs. B. can go to work. On the day in 

question one of the B. children for the second time in a row broke 

the expensive eye glasses of one of the W. children, and had been 

, generally out of control. Mrs. W., having reached the end of 

her rope, struck the child. When Mrs. B. heard about this, she 

marched over to Mrs. W. and hit her. Mrs. W. thereupon filed a 

criminal complaint. 

Fortunately the Dorchester District Court, likeanumber of 

other courts around the country,- 24' has a program under which, 
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if the clerk or judge deems the case appropriate, and the two 

parties are willing, the case can be referred to a panel of three 

trained mediators drawn from the local community. The panel will 

attempt to let each of the disputants fully state her side of 

the story, and then, through skillful probing, will seek to elicit 

points of tension in the underlying relationship (here, the in- 

creasing sense of exploitation felt by Mrs. W. as an arrangement 

deemed temporary became long-term). Finally, the mediators 

will attempt to work out an agreement which seeks to alleviate 

the long-run tensions as well as resolve the immediate controversy 

(here, for example, that Mrs. B. might agree to work with the 

social service component of the mediation project to try to find 

some alternative child care arrangement, and that she would pay 

five dollars per month to reimburse Mrs. W. for the broken glasses). 

Such a solution (unlike the aborted criminal adjudication) would 

most likely be acceptable to both parties: more significantly, 

it would have a therapeutic effect on the long-term relationship 

between these two individuals because it would permit them to 

ventilate their feelings, and then help them to restructure their 

future relationship in a way that met the expectations of both 

parties. 

resolve future conflicts. Thus there is a strong likelihood 

that future disputes would be avoided, or at least minimized. 

In addition it would teach them how they might themselves 

Of course it might be suggested that a court could also 

induce such a settlement. 

Of a busy court being able to create a climate that encourages 

disputants to ventilate their underlying grievances, there 

But quite aside from the unlikelihood 
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is a world of difference between a coerced or semi-coerced settle- 

ment of the kind that so often results in court and a voluntary 

agreement arrived at by the parties. 

A similar approach would appear to be feasible in a number 

of other areas. The grievance procedure under the typical collec- 

tive bargaining agreement is based on a similar premise, in that 

it usually provides first for attempts to settle the dispute at 

the lower levels, and only then calls for an adjudicatory pro- 

ceeding (arbitration) at the end of the line if the prior steps 

do not lead to settlement. However one difficulty is that, per- 

haps for reasons of economy, there is usually no mediator at the 

lower levels. Hence, if the parties have become too entrenched 

in their respective positions, there is little effective commun- 

icati.cn bs~;c.z;; tbex, zzd t>c ezrly stzc;cs of t h e  yrievzfice 

procedure are often simply rote steps to be gone through before 

getting to arbitration. And while the arbitrator can then seek 

to play a mediational role,as is done by some arbitrators provided 

the parties give their consent,- there is an obvious difficulty 

if themediator-arbitrator is unsuccessful in his mediational ro le  

and then seeks to assume the role of impartial judge.- 26/ 

effective mediation may require gaining confidential information 

from the parties which they may be reluctant to give if they know 

that it may be used against them in the adjudicatory phase. And 

even if they do give it, it may then jeopardize the arbitrator's 

sense of objectivity. 

to take a disinterested view of the case--and even more so to 

appear to do so--after he has once expressed his views concerrllng 

25/  

For 

In addition it will be difficult for him 
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a reasonable settlement. 

Another long-term (at least sometimes) relationship that 

may be amenable to this type of dispute resolution mechanism is 

the family. Japan has long had a successful system of family 

conciliation tribunals, and although one must be necessarily 

wary in looking to entirely different cultures, it may well be 

that as our courts are beginning to play less and less of a role 

in divorce, as a result of the pervasive adoption of no-fault 

statutes, a need arises for some new flexible instrument--clearly 

not a court--that will concern itself with the resolution of 

family conflicts. 

To be sure we have had a traditional aversion to judicial 

involvement in the going family, except where it is compelled by 

considerations of health or safety.- 27’ But I wonder whether that 

policy is not traceable to the coercive quality of the typical 

adjudicative intervention, rather than to a notion that the family 

must inevitably be left to struggle with its own internal conflicts. 

Of course in a sense we have developed a mediative solution for 

most family conflict--social work and family therapy. Still 

where there is a breakdown of the family as a result of death or 

divorce, the courts have customarily become involved and it is 

here that alternative dispute resolution devices--particularly 

mediation--need to be further explored.- 28/ 

In the field of corrections, an interesting new program 

was recently begun at the Karl Holton facility in Stockton, Cal- 

ifornia by the California Youth Authority working in collabora- 

tion with the Center for Correctional Justice and the Institute 
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of Mediation and Conflict Resolution. Instead of utilizing 

the usual authority-dominated grievance procedure, the drafters 

opted for what they called "the mediation approach."- *'' ~t con- 

sists at the first level of a five person committee, one of whom 

(a middle management official) acts as Chairman, the other four 

being voting members--two inmates and t w o  staff members. Review 

of the decision--or of the opposing views in case there is a tie 

--by.the director of the facility or his delegate is then provided 

for, and finally recourse can be had to an outside independent 

three-person review board set up under the auspices of the Ameri- 

can Arbitration Association. The decision of this board is only 

advisory, but the director of the facility must promptly indicate 

whetherhewill comply with it, and if not, to state his reasons 

for not doing so.  Thus while the ultimate power of decision re- 

mains in the person in charge, aggrieved individuals are given 

maximum opportunity first to air their views freely in a mediational 

context and then, if that fails, to have their views presented 

for evaluation by a disinterested outsider. 

Initial experience under this process is revealing. In 

contradistinction to the polarization that might have been expected 

at the initial level where two inmates are pitted against two 

officials, in only 10 out of the first 212 cases did the first 

step grievance committee result in a 2-2  tie. In all other cases 

a majority decision resulted. Moreover recent research suggests 

that the presence of a viable grievance mechanism is a significant 

factor in preventing prison riots.- 30/ 

Such an internalized grievance procedure, with limited last 
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resort  recourse to outside agencies, would appear to hold great 

promise for many disputes within an ongoing institution, such 

as a school, a welfare department, or a housing development. 

In view of the multifaceted nature of this type of grievance 

process, one might hope that if a case following such a procedure 

subsequently came to court, the court would give great, if not 

conclusive, weight to the prior determinations. 

3 .  Amount in Dispute 

Although, generally speaking, we have acted to date in 

a fairly hit-or-miss fashion in determining what problems should 

be resolved by a particular dispute resolution mechanism, amount 

in controversy has been an item consistently looked to to deter- 

m j . m  t.he m w m t  nf prncnss + _ h i t  i n  "due". The Small Claims C s c r t  

movement has taken as its premise that small cases are simple cases 

and that therefore a pared-down judicial procedure was what was 

called for. Next to the juvenile court, there has probably been 

no legal institution that was more ballyhooed as a great legal 

innovation. Yet the evidence now seems overwhelming that the 

Small Claims Court has failed its original purpose; that the in- 

dividuals for whom it was designed have turned out to be its 

victims.- 31' Small wonder when one considers the lack of rational 

connection between amount in controversy and appropriate process. 

Quite obviously a small case may be complex, just as a large 

case may be si-mple. The need, according to a persuasive recent 

study, is for a preliminary investigative-conciliational stage 

(which could well be administered by a lay individual or parapro- 

fessional) with ultimate recourse to the court. This individual 
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could readily screen out those cases which need not take a court's 

time (e.g., where there is no dispute about liability but the 

defendant has no funds), and preserve the adjudicatory process 

for those cases where the issues have been properly joined and 

thereisa genuine dispute of fact or law. Obviously such a 

screening mechanism is not limited in its utility to the Small 

32/  Claims Court.- 

4 .  cost 

There is a dearth of reliable data comparing the costs 

of different dispute resolution processes. Undoubtedly this is 

due in part to the difficulty of determining what are the appropri- 

ate ingredients of such a computation. It may be relatively easy 

t.n determine the costs nf a n  ad hnr a . r h i t r a t i n n  (though e v e n  thprp 

one must deal with such intangibles as the costs connected with 

the selection of the arbitrator(s)). But determining the compar- 

able cost of a court proceeding would appear to pose very diffi- 

cult issues of cost accounting.- 33 /  

culate are the iniangible "costs" of inadequate (in the sense of 

Even more difficult to cal- 

incomplete and unsatisfactory) dispute resolution. Still, until 

better data become available one can probably proceed safely on 

the assumption that costs rise as procedural formalities increase. 

The lack of adequate cost data is particularly unfortunate 

with respect to essentially comparable processes, such as litiga- 

tion and arbitration. Assuming for the moment that arbitration 

would produce results as acceptable as litigation--a premise t h a t  

is even more difficult to verify--would cost considerations- 
3 4 / 

& 
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justify the transfer of entire categories of civil litigation 

to arbitration, as has been done in some jurisdictions for cases 

involving less than a set amount of money? One difficulty in this 

connection is that we have always considered access to the courts 

as an essential right of citizenship for which no significant 

charge should be imposed, while the parties generally bear the 

cost of arbitration. Thus although I believe, on the basis of 

my own arbitration experience, that that process is, by and large, 

as effective as and cheaper than litigation, lawyers tend not 

to make extensive use of it (outside of special areas such as 

labor and commercial law), in part because it is always cheaper 

for the clients to have society rather than the litigants pay the 

judges . - 35’ Perhaps if arbitration is to be made compulsory in 

then it should follow that society should assume the costs, un- 

less that would defeat the goal of using costs to discourage 

appeals. - 36’ I will have more to say about this subject later. 

5 .  Speed 

The deficiency of sophisticated data concerning the costs 

of different dispute resolution processes also extends to the 
2 7  / 
3 I /  

factor of speed. Although it is generally assumedzrightly, I 

believe--that arbitration is speedier than litigation, I am not 

aware of any studies that have reached such a conclusion on the 

basis of a controlled experiment that seeks to take account of 

such factors as the possibly differing complexity of the two 

classes of cases, the larger number of “judges” in the arbitra- 

tion group, and the possibly greater cooperation of the litigants 
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in the arbitration setting. 
! 

Implications 

1. At one time perhaps the courts were the principal public 

dispute processors. 

opment of administrative law, the delegation of tertain problems 

But that time is long gone. With the devel- 

to specialized bodies for initial resolution has become a common- 

place. Within the judicial sphere, too, we have developed speci- 

alized courts to handle family problems and tax problems, among 

others. 

These were essentially substantive diversions, that is, resort 

to agencies having substantive expertise. Perhaps the time is 

now ripe for greater resort to an alternate primary process. As 

I have indicated earlier, such a step would be particularly appro- 

priate in situations hvolving disputing individuals who are en- 

gaged in a long-term relationship. The process ought to consist 

initially of a mediational phase, and then, if necessary, of an 

adjudicative one.- 38/  Problems that. would appear to be particularly 

amenable to such a two-stage process are disputes between neighbors, 
39/ family members, supplier and distributor, landlord and tenant.- 

Where there is an authority relationship between the parties (such 

as exists between prisoner and warden or school and student) spec- 

ial problems may be presented,but,as indicated earlier, such 

relationships, too, are, with some aajustments, amenable to a 

sequential mediation-adjudication solution.- 40/  

Receptivity to such an alternate primary process imposes 

special obligations on the Bar. Although we know relatively little 



2 2 .  

about the participation of lawyers in conciliational processes, 

it is possible that there will be a lesser role for lawyers in 

this new world. Perhaps this simply calls for more diverse 

training in the law schools, but in the first instance it also 

poses a test to the Bar of its capacity to support innovative 

experimentation despite a temporary adverse economic impact for  

the profession.- 4 I/ 

As regards the nature of the adjudicative tribunal, 

we should give strong consideration to greater use of arbitration, 

particularly where we are dealing with specialized issues or 

issues whose confines have been fairly well charted out by a con- 

tract between the parties, by governing legislation or by prior 

court decision. -* 421 

2. Although others more competent will be addressing them- 

selves more directly to criminal adjudication, I am impressed by 

the experimental work that has been undertaken under the auspices 

of the Law Enforcement Assistance Administration (LEAA) to divert 

certain types of minor criminal offenses ( e . g . ,  ones like the case 

earlier described between Mrs. B. and Mrs. W.) to a mediational 

proceeding. 

described in the immediately preceding section; but it can also 

be seen in the larger context of a movement towards a community 

"moot", offering informal and supportive services to cornunit?' 

members .- 43' 

ical heritage.- 44' 

these institutions are hopelessly out of place, or whether tlJk3\' 

represent the last hope of a regained sense of community, 

Such a process readily fits under the general rubric 

Such institutions of course have a rich anthropolo~7- 

Whether, in our alienated and divisive soc l ( ' t*  e 

remaJJ1'. 



2 3 .  

45/ to be seen.- 

3. While the mediation-arbitration model earlier referred 

to is one useful format for processing certain types of cases, 

another device that bears further utilizatkon is what might be 

cal1.ed the screening-adjudication model. I have already made 

reference to this in connection with the discussion of Small 

Claims Courts, and in a sense it might be argued that what I am 

describing is but another name for pretrial. But, as indicated 

earlier,there is a considerable difference between judicial sug- 

gestion that the case ought to be settled for SX, and a quick 

preliminary "costing out" or "screening out'' by a separate body.- 

One interesting example is the Massachusetts statute recently 

enacted for medical malpractice cases ,z'under which the plaintiff 

must first go before a three person Board made up of a doctor, 

lawyer and trial judge. 

have prima facie merit the plaintiff must put up a bond for the 

defendant's costs before he can go forward in court. Whether 

4 6 /  

If the Board finds that the case does not 

this statute has its intended effect may well turn on the adequacy 

of the bond, which normally is specified at the figure of $2000.- 

Perhaps we need to give much more serious consideration to whether 

4 8 /  

we should not go much further in taxing the loser with the full 

costs, including attorneys' fees.%/ Of course this is a complex 

question, and one needs to be careful to strike a proper balance 

between not giving a litigant a free ride on the system and bar- 

ring legitimate claims on financial grounds. But it seems fairly 

clear that we have not yet hit the optimal note in making the 

system more cost-responsive, so that a litigant will carefully 
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weigh  w h e t h e r  h e  shoi i ld  y o  o n t o  t h e  n e x t  p h a s e  o f  t h e  d i s p u t e  

p r o c e s s i n g  s y s t e m .  

A n o t h e r  i n t e r e s t i n g  e x p e r i m e n t  a l o n g  t h e s e  l i n e s  i s  t h e  

so-cal led M i c h i g a n  M e d i a t i o n  System.-- Here a t h r e e - p e r s o n  p a n e l  

made u p  of a m e m b e r  o f  t h e  p l a i n t i f f ' s  bar  ( s e l e c t e d  by t h e  bar 

a s s o c i a t i o n ) ,  a m e m b e r  of t h e  d e f e n d a n t ' s  b a r ,  and  a t r i a l  j u d g e  

s i t  t o g e t h e r  as a p a n e l  f o r  a p e r i o d  o f  two weeks t o  h e a r  p r i m a r -  

i l y  t o r t  cases i n  wh ich  t h e  l i a b i i i t y  is  acknowledged  h u t  t h e r e  

i s  d i s p u t e  a b o u t  t h e  damages.  The p a n e l  f . i . r s t  reads s u c h  docu- 

m e n t a r y  e v i d e n c e  as t h e r e  i s  and  t h e n  d i s c u s s e s  e a c h  case w i t h  

t h e l a w y e r s  f o r  t h e  p a r t i e s  f o r  a b o u t  h a l f  a n  h o u r ;  n o  o r a l  e v i d e n c e  

i s  allowed. The Board t h e n  i n d i c a t e s  wha t  it believes t h e  case 

is  w o r t h .  I f  t h e  case i s  n o t  se t t led  f o r  t h i s  sum, t h e n  t h e  p l a i n -  

t i f f  mus t  receive a t  i e a s t  iiu% or t h i s  sum i n  order t o  a v o i d  

b e i n g  taxed f o r  t h e  costs  o f  t r i a l  ( a t  a s t i p u l a t e d  sum se t  so 

a s  t o  i n c l u d e  a f i g u r e  f o r  a t t o r n e y s '  f e e s ) ;  t h e  d e f e n d a n t  must  

pay  a s imi l a r  f e e  i f  h e  does n o t  s e t t l e  and  t h e  r e c o v e r y  i s  more 

t h a n  90% of t h e  amount  se t  by t h e  m e d i a t i o n  p a n e l .  

T h i s  approach, t h o u g h  p r o m i s i n g ,  w a s  c r i t i c i z e d  by 

t h e  C h a i r n a n  of t h e  r e c e n t l y  e s t a b l i s h e d  L i t i g a t i o n  Management 

a n d  Economics C o m m i t t e e  of t h e  ABA S e c t i o n  on  L i t i g a t i o n  on  t h e  

g r o u n d  t h a t  it comes too l a t e  i n  t h e  p r o c e s s ,  a f t e r  " c o n s i d e r a b l e  

p re - t r i a l  a n d  d i s c o v e r y  e x p e n s e  h a s  a l r e a d y  b e e n  i n c u r r e d . "  H e  

s u g g e s t s  i n s t e a d  a program of manda to ry  a r b i t r a t i o n  f o r  c e r t a i n  

classes of cases, s u c h  as t h o s e  i n v o l v i n g  claims o f  $ 2 5 , 0 0 0  o r  

less. To a v o i d  a n  o v e r l y  r i g i d  a p p l i c a t i o n  o f  a r b i t r a t i o n  t o  

cases for  wh ich  a n o t h e r  d i s p u t e  r e s o l v i n q  mechanism m i g h t  be more 
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s u i t a b l e ,  he p r o p o s e s  t h a t  t h e  mandatory  f e a t u r e  would be waived  

upon a showi.ng t h a t  a n o t h e r  p r o c e s s  would o f f e r  a more " f a i r  and  

e f  f .i c i e n t  a d j u d i c a t i o n  o f  t h e  c o n t r o v e r s y .  I' " C o n v e r s e l y ,  a r b i t r a -  

t i o n  c o u l d  be r e q u i r e d  i n  t h o s e  cases e x c e e d i n g  t h e  j u r i s d i c a t i o n a l  

l i m i t  o f  manda to ry  a r b i t r a t i o n  upon a snowing t h a t  a r b i t r a t i o n  

would be a more f a i r  a n d  e f f i c i e n t  method of r e s o l v i n g  t h e  ccn -  

t r c v e r s y  . 'I- 51' T h i s  i s  a n  i n n o v a t i v e  and p r o m i s i n g  s u g g e s t i o n  t h a t  

d e s e r v e s  c a r e f u l  s t u d y .  

4. What I a m  t h u s  a d v o c a t i n g  i s  a f l e x i b l e  and  d i v e r s e  

p a n o p l y  o f  d i s p u t e  r e s o l u t i o n  p r o c e s s ,  w i t h  p a r t i c u l a r  t y p e s  of  

cases b e i n g  a s s i g n e d  t o  d i f f e r i n g  p r o c e s s e s  (or  c o m b i n a t i o n s  of 

p r o c e s s e s ) ,  a c c o r d i n g  t o  some o f  t h e  c r i t e r i a  p r e v i o u s l y  m e n t i o n e d .  

C o n c e i v a b l y  s u c h  a l l o c a t i o n  m i g h t  be a c c o m p l i s h e d  f o r  a p a r t i c u l a r  

c lass  o f  cases a t  t h e  o u t s e t  by t h e  l e g i s l a t u r e ;  t h a t  i n  e f f e c t  

i s  wha t  w a s  d o n e  by t h e  M a s s a c h u s e t t s  l e g i s l a t u r e  f o r  m a l p r a c t i c e  

cases. A l t e r n a t i v e l y  o n e  m i g h t  e n v i s i o n  by t h e  y e a r  2 0 0 0 ,  n o t  

s i m p l y  a c o u r t  h o u s e  b u t  a D i s p u t e  R e s o l u t i o n  C e n t e r ,  where  t h e  

g r i e v a n t  would f i r s t  be c h a n n e l l e d  t h r o u g h  a s c r e e n i n g  c l e r k  who 

would t h e n  d i r e c t  him t o  t h e  p r o c e s s  (or  s e q u e n c e  o f  p r o c e s s e s )  

most a p p r o p r i a t e  t o  h i s  t y p e  o f  case.  The room d i r e c t o r y  i n  t h e  

l o b b y  o f  s u c h  a C e n t e r  m i g h t  l o o k  as f o l l o w s :  

S c r e e n i n g  C l e r k  
M e d i a t i o n  
A r b i t r a t i o n  
Fac t F i nd i. ng 
M a l p r a c t i c e  

S c r e e n i n g  P a n e l  

R o o m  1 
R o o m  2 
R o o m  3 
R o o m  4 

Room 5 
S u p e r i . o r  C o u r t  R o o m  6 

Of one  t h i n g  we c a n  be c e r t a i n :  o n c e  s u c h  a n  ec l ec t i c  method 

of d i s p u t . e  r c?so l -u t ion  i s  a c c e p t e d  t h e r e  w i l l  be ample  o p p o r t u n i t y  
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for everyone to p1ay.a part. Thus a court might decide of its 

own to refer a certain type of problem to a more suitable tribunal.--- 5 2 /  

Or a legislature might, in framinq certain substantive rights, 

build in an appropriate dispute resolution process.- 53/ Institutions 

such as prisons, schools, or mental hospitals also could get into 

the act by establishing indigenous dispute resolution processes. 

Here the grievance mechanism contained in the typical collective 

bargaining agreement stands as an enduring example of a successful 

model. Finally, once these patterns begin to take hold, the law 

schools, too, should diversify their almost exclusive preoccupation 

on the judicial process and begin to expose students to the broad 

range of dispute resolution processes.- 5 4 /  

5. I would be less than candid if I were to leave this 

idyllic picture without at least brief reference to some of the 

substantial impediments to reform in this area. To begin with 

there is always the deadening drag of status quoism. But I have 

reference to more specific problems. First, particularly in the 

criminal field, cries of "denial of due process'' will undoubtedly 

be heard if an informal mediational process is sought to be sub- 

stituted for the strict protections of the adversary process.- 

In response to this objection it must be asserted candidly that 

55/ 

many thoughtful commentators appear agreed that we may have over- 

judicialized the system, with concommitant adverse effects on its 

efficiency as well as its accessibility to powerless litigants.- 

This is not the place to explore that difficult issue, hut we 

56/  

clearly need to address ourselves more fully to that question. 

A related concern is the one that will be voiced by Judge 
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Higginbotham c o n c e r n i n g  t h e  need t o  r e t a i n  t h e  c o u r t s  as t h e  

u l t i m a t e  agency c a p a b l e  of e f f e c t i v e l y  p r o t e c t i n g  t h e  r i g h t s  of  

t h e  d i s a d v a n t a g e d .  T h i s  i s  a l eg i t ima te  conce rn  which I b e l i e v e  

t o  be  c o n s i s t e n t  w i t h  t h e  g o a l s  I have  advoca ted .  I am n o t  main- 

t a i n i n g  t h a t  cases a s s e r t i n g  n o v e l  c o n s t i t u t i o n a l  claims ough t  

t o  be d i v e r t e d  t o  m e d i a t i o n  o r  a r b i t r a t i o n .  On t h e  c o n t r a r y ,  t h e  

goa l  i s  t o  reserve t h e  c o u r t s  f o r  t h o s e  a c t i v i t i e s  f o r  which 

t h e y  are best  s u i t e d  and t o  a v o i d  swamping and p a r a l y z i n g  t h e m  

w i t h  cases t h a t  do n o t  r e q u i r e  t h e i r  un ique  c a p a b i l i t i e s .  

F i n a l l y ,  w e  a re  robbed  of much-needed f l e x i b i l i t y  by t h e  

c o n s t i t u t i o n a l  r e q u i r e m e n t  of j u r y  t r i a l .  For p r e s e n t  pu rposes  

t h i s  n o r m a l l y  means t h a t  cases i n i t i a l l y  r e f e r r e d  t o  b i n d i n g  

a r b i t r a t i o n  (or  some o t h e r  n o n j u d i c i a l  p r o c e s s )  must have  t h e  con- 

s e n t  of b o t h  p a r t i e s  or e l se  tnai ;  a d e  novo t ~ i d l  iiiUst be p e r m i t t e d .  

Obvious ly  w e  c a n  l i v e  w i t h  s u c h  r e s t r i c t i o n s  and s t i l l  a c h i e v e  

c o n s i d e r a b l e  c o n s t r u c t i v e  change ,  e s p e c i a l l y  i f ,  as  i n  P e n n s y l v a n i a ,  

t h e  pr ice  of t h e  de novo a p p e a l  from a r b i t r a t i o n  i s  t o  r e q u i r e  

the a p p e l l a n t  t o  assume the.  c o s t  of t h e  a r b i t r a t i o n .  

bound t o  wonder w h e t h e r ,  as a n  o r i g i n a l  matter, t h e  r e q u i r e m e n t  

of j u r y  t r i a l  s t i l l  makes s e n s e  i n  t h e  r u n - o f - t h e - m i l l  c i v i l  case, 

p a r t i c u l a r l y  i f  one keeps  i n  mind t h e  a t t e n d a n t  i n c r e a s e  i n  cost  

and  time.=’ 

But one  i s  

I n  view of t h e  d e s p e r a t e  s t a t e  of  some of  o u r  c i v i l  

c a l e n d a r s ,  it seems t o  m e  t h a t  t h e  burden  of  p e r s u a s i o n  s h o u l d  

s h i f t  t o  t h o s e  who m a i n t a i n  t h a t  t h e  h i g h c o s t s  are j u s t i f i e d  by 

u n i q u e  a d v a n t a g e s  a f f o r d e d  by j u r y  t r i a l s .  Here a g a i n  w e  must t r y  

t o  shun t h e  e n d l e s s  a b s t r a c t  d i s c u s s i o n s  of p r o s  and c o n s ,  and 

s e e k  i n s t e a d  t o  e x p l o r e  whether  t h e r e  a re  s p e c i f i c  t y p e s  of  c a s e s  
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in which juries make more or less sense, so that we might opt 

ultimately for a constitutional amendment that would permit 

greater flexibility to the legislature on this question. 

Conclusion 

It seems appropriate to end this fragmentary appraisal on 

a modest note. These are no panaceas: only promising avenues to 

explore. And there is so much we do not know. Among other things,. 

we need far better data than are presently available in many 

states on what is in fact going on in the courts so that we can 

develop some sophisticated notion of where the main trouble spots 

are and what types of cases are prime candidates for alternative 

resolution.=' We need more evaluation of the comparative efficacy 

more data on the role played by some of the key individuals in 

the process (e.g., lawyers). Do they exacerbate the adversary 

aspects of the case and drag out the proceedings (as many family 

law clients believe), or do they serve to control otherwise overly 

litigious clients (as trial lawyers often assert)? What is the 

optimal state of a country's grievance machinery so that fester- 

ing grievances can be readily ventilated without unduly flooding 

the system and creating unreasonable expectations of relief? 

Above all, however, we need to accumulate and disseminate 

the presently available learning concerning promising alternative 

resolution mechanisms, and encourage continued experimentation 

and research. In this connection we must continue to forge links 

with those from other disciplines who share our concerns. Their 
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d i f f e r i n g  o r i e n t a t i o n  and background o f t e n  g i v e  them a nove l  

p e r s p e c t i v e  on t h e  l e q a l  sys t em.  

I would l i k e  t o  close w i t h  a f i n a l  sugges t j .on .  I n  p r e p a r i n g  

fo r  t h i s  c o n f e r e n c e  I e n c o u n t e r e d  a number of compendious tomes 

embodying t h e  p r o c e e d i n g s  of  s i m i l a r  p r i o r  g a t h e r i n g s .  I was 

s t r u c k  w.ith t h e  r e c u r r i n g  n a t u r e  of many of t h e  issues w e  are  

d i s c u s s i n g ,  and wondered how w e  might  avo id  t h e  unhappy €ate that 

seems t o  have b e f a l l e n  many of t h e  i d e a s  thrown o u t  a t  some o f  

thc.r(? e a r l i e r  m e e t i n g s .  N o  d o u b t  t h e  o r g a n i z e r s  of t h i s  c o n f e r -  

e n c e  f e e l  c o n f i d e n t  t h a t  w e  are  more d e t e r m i n e d  t o  a v o i d  a s i m i l a r  

f a t e ,  and  f o r  a l l  7. know, l o o k i n g  a b o u t  a t  t h i s  i m p r e s s i v e  a g g r e -  

g a t i o n  of conce rned  and  able c i t i z e n s ,  t h e y  are  r i g h t .  S t i l l ,  it 

seems t o  m e  t h a t  a t  t h e  c o n c l u s i o n  of  t h i s  mee t ing  t h e  o r g a n i z e r s  

of t h i s  c o n f e r e n c e  might  d e s i g n a t e  a small  g roup  o f  d e d i c a t e d  

i n d i v i d u a l s  whowould t a k e  it upon themse lves  t o  m o n i t o r  t h e  pro- 

g r e s s  of some of t h e  p r o m i s i n g  i d e a s  t h a t  w i l l  be case a d r i f t  h e r e .  

Pe rhaps  t h i s  g r o u p  migh t  even  i s s u e  a Pound Confe rence  Impact  

S t a t e m e n t  a t  p e r i o d i c  i n t e r v a l s  t o  remind u s  of o u r  accompl ishments  

as  well as  our  r ema in ing  g o a l s .  I n  t h i s  way w e  may a l l  be  able  

t o  c o n t i n u e  t o  c o n t r i b u t e  t o  t h e  s o l u t i o n s  of t h e  many g r a v e  

problems t h a t  p r e s e n t l y  b e s e t  t h e  c o u r t s  and t h a t  p re su . i ab ly  b r o u g h t  

u s  h e r e .  



FOOTNOTES 

* I am indebted to a number of colleagues and friends fcr 
helpful comments on earlier versions of this paper. 

- 1/ J. Barton, Behind the Legal Explosion, 24 Stanf.I,.Rev. 
567 (1975). 

- 2/ For the federal data, see Annual Report, Administrative 
Office of the U . S .  Courts: for California, see Annual Report 
of the Administrative Office, 1975, p . 8 2 .  

- 3/ See, e.g., A. Sarat & J. Grossman, Litigation in The 
Federal Courts: A Comparative Perspective, 9 Law & S o c . R e v .  
321 (1975); A. Sarat & J. Grossman, Courts and Conflict Resol- 
ution: ProSlems in the Mobilization of Adjudication, 69 Am. 
Pol.Sci.Rev. 1200 (1975). 

- 4 /  For present purposes I use the word "dispute" to describe 
a matured controversy, as distinguished, for example, from a 
"grievance" which may be inchoate and unexpressed. 

5/ See generally E. Johnson & V. Kantor, Outside the Courts: 
Asurvey of Diversion Alternatives in Civil Cases, to be pub- 
lished by the National Center for State Courts: M. Rosenberg, 
Z e v i s i i i g  i ? ~ o c e d u ~ - e s  Lliat are Civil io F i u i i i u i e  Justice that is 
Civilized, 69 Mich.L.Rev. 797 (1971). 

6/ See L. Brown & E. Dauer, Preventive Law--A Synopsis of 
Practice and Theory, in The Lawyer's Handbook (rev. ed. 1975 
Am. Bar Ass'n); see also the same authors' forthcoming casebook 
on preventive law to be published by FounSation Press. . 

- 7/ I would suggest the following criteria for determining 
the effectiveness .of a dispute resolution mechanism: cost, speed, 
accuracy, credibility (to the public and the parties), and 
workability. In some cases, but not in all, predictability 
may also be important. 

8/ The term '"dispute processing" rather than "dispute settle- 
ment" is borrowed from W. Felstiner, Influences of Social Organ- 
ization on Dispute Processing, 9 Law & Soc.Rev. 63 n.1 (1974). 

9/ The Berkeley Complaint Management Project, under the direc- 
tion of Professor Laura Nader, is presently pursuing some of 
these questions; a book entitled "HOW Americans Complain" is 
contemplated. A similar inquiry is being undertaken by the Center 
for the Study of Responsive Law in Washington, D.C. 

-r 



- 10/ See, e.g., A. Stone, Mental Health and Law--A System in 
Transition (Dept. H.E.W. 1975). 

- 11/ 
growth has been that involving new statutory caiises of action 
(e.g., civil rights actions, social security claims, etc.). See, 
e.g., Annual Report, Administrative Office of the U.S. Courts, 
1974, p . 3 9 0 .  

In the federal system, the area of largest civil litigation 

12/ I have selected this factor as one that seems to me rather 
critical, but there are obviously other aspects in which the 
various processes differ and which must be considered (e.g., method 
and cost of selection of third party, qualifications ar,d tenure 
of third party, formality of proceedings, role of advocates, num- 
ber of disputants, etc.). Some of these are referred to intersti- 
tially in the ensuing discussion. Another factor that is often 
said to play a differing part in thevarious processes is the rele- 
vance of norms. But see M. Eisenberg, Private Ordering Through 
Negotiation: Dispute Settlement and Rulemaking, 89 Harv.L.Rev. 
637 (19761, suggesting that dispute settlement negotiation closely 
resembles adjudication in its frequent recourse to norms. See 
also A. Sarat & J. Grossman, Courts and Conflict Resolution: 
Problems in the Mobilization of Adjudication, 69 Am.Pol.Sci.Rev. 
1200 (1975). 

- 

13,/ L e  F1111.er~ Collective Bargainins and the Arbitrator, 1963 
msc.L.Rev. 1, 19. See also L. Fuller, The Forms and Limits of 
Adjudication (unpub. mimeo.). 

14/ For present purposes the terms mediation and conciliation 
will be used interchangably, although in some settings conciliation 
refers to the more unstructured process of facilitating communi- 
cation between the parties, while mediation is reserved for a more 
formal process of meeting first with both parties and then with 
each of them separately, etc. 

- 15/ L. Fuller, Mediation--Its Forms and Functions,. 44 So.Calif. 
L.Rev. 305, 325 (1971). 

- 1G/ See W. Gellhorn, When Americans Complain (1966); P. Verkuil, 
The Ombudsman and the Limits of the Adversary System, 75 C01um.L. 
Rev. 845 (1975); B. Frank, Ombudsman Survey (ABA Sec. Ad. Law). 
New Jersey has recently established a broad-scale Department of 
the Public Advocate, containing a Division of Rate Counsel, a 
Divisipn of Mental Health Advocacy, a Division of Public Interest 
Advocacy, and a Division of Citizen Complaint and Dispute Settle- 
ment. N.J. Stat. Ann. §52:27E (Supp. 1975). 

are of course a host of private complaint processors employed 
by individual companies, by trade organizations or by the media. 

In addition to these public investigating officials, there 

- 17/ See W. Felstiner, note 8 supra. Of course, as Felstiner 
notes, there are exceptions to this generalization. For example 



6 ... :?cyl-e may be enclaves having the characteristics of the simple 
,  if'^ c ty  within the complex society, and sometimes overriding 

.;anal factors determine whether or not avoidance will be 
itl l l z o d  in specific situations. 

1 8 1  See Danzig and M. Lowy, Everyday Disputes and Mediation in 

R C V .  675 (1975). See also L. Nader, Powerlessness in Zapotcc 
'Ind U. S .  Societies (mimeo. ) . 
- -  

! I C  ~ n i  ted States: A Reply to Professor Felstiner, 9 Law & S O ~ .  

1 9 /  See S. Macaulay, Law and the Balance Gf Power (1966). 

20/ L. Fuller, Collective Bargaining and the Arbitrator, 1963 
i;J;'sc .I,. Rev. 32-33. 

2 1 /  See. C. Foote, R. Levy & F. Sander, Cases and Materials on 
IT;lnily Law 1101-1109 (2d ed. 1976). 

22/ See D. King, Consumer Protection Experiments in Sweden 
71974). Cf. E. Steele, The Dilemma of Consumer Fraud: Prosecute 
or Mediate, 61 A.B.A.J. 1230 (1975). 

tive dispute resolution mechanisms that is currently being studied 
by the Access to Justice Project, based at The Center for the 
Study of Comparative Procedure at the University of Florence, Italy, 
under the co-d ixec t . jon  nf  P ~ C ~ P S S O ~  Fkurc C-p~allztti end Professsz 
Earl Johnson of the USC Law Center in Los Angeles. The Access 
to Justice Project will soon be publishing a number of documents 
detailing dispute resolution mechanisms in a number of countries 
(including the United States), as well as various theoretical 
studies. 

The Swedish Public Complaints Board is one of five innova- 

- 23/ See Professor Abram Chayes' forthcoming article on the new 
public law model of litigation, to appear in the April 1976 issue 
of the Harvard Law Review. One possible solution is for the court 
to utilize auxiliary mechanisms to aid its efforts. But see Rizzo 
v .  Goode, 96 S.Ct. 598 (1976) rejecting such a solution. 

- 24/ -- For a comprehensive survey of these efforts, see, D. Aaronson, 
R .  Hoff, P. Jaszi, N. Kithrie & D. Saari, The New Justice--Alter- 
~'3tives to Conventional Criminal Adjudication (Instit. for Advanced 
s t u d i e s  in Justice, American University, Dec. 1975). See also 
Stulherg, op.cit. infra note 25 ,  for a description and evaluation 
o f  the AmeZcFArbitration Association's somewhat comparable 4-A 
,. (";~rbitration-As-An-Aiternative") . . project, and R. Nimmer, Diversion: 

a : ' . '  Search for Alternative Forms of Prosecution (Am. Bar. Found. 
l ( 4 - 7 4 ) .  

.. , , 

. # ,  See, e . g . ,  J. Stulberg, A Civil Alternati.ve to Criminal P r o -  
'.'"-'ution, 39 Albany L.Rev. 359, 367 (1975); Exploring Alternatives 

+-he  Strike, Monthly Labor Rev., Sept. 1973, p.33 (discussion of 
* . - ' A  i 1 Jtion-arbitration) . 



- 2 6 /  See L. Fuller, Collective Bargaining and the Arbitrator, 
1963 Wisc.L.Rev. 23-30. See also Code of Professional Responsibil- 
ity for Arbitrators of Labor-Management Disputes S2F. 

- 27/ See C. Foote, R. Levy & F. Sander,Cases and Materials on  
Family Law, Chapters 1A and 6B (2d ed. 1976). 

28/ See, e.g., S. Roberts, A Family Matter, 38 Mod.L.Rev. 700 
-9751, discussing an English case in which various sums were 
contributed by a man, his brother and his parents towards the 
purchase of a common household. After they had lived there for 
13 years, the mother died, leaving her estate to her sons in equal 
shares. A dispute then arose between the two brothers as to their 
respective shares. The writer opines that formal adjudication 
does not appear to be the best way to settle this kind of dispute. 

- 29/ See J.M. Keating, Arbitration of Inmate Grievances, 30 Arb. 
J. 177 (1975). For a discussion of some otlier models in this 
setting, see Note, Bargaining in Correctional Institutions: Re- 
structuring the Relation Between the Inmate and the Prison Authority, 
81 Yale L.J. 726 (1972). See also J . M .  Keating, V. McArthur, M. 
Lewis, K. Sebelius and L. Singer, Toward a Greater Measure of 
Justice: Grievance Mechanisms in Correctional Institutions (Center 
for Correctional Justice, Washington,. D.C., 1975); Seen But Not 
Heard: A Survey of Grievance Mechanisms in Juvenile Correctional 
Institutions (Center fo r  CorrecLioiiai Jilstice, W&shington, D.C. ) . 
30 /  See R. Wilsnack, Explaining Collective Violence in Prisons: 
Problems and Possibilities, to be published in A. Cohen, G. Cole 
and R. Bailey, Prison Violence. 

31 /  B .  Ingvesson 61 P. Hennessey, Small Claims, Complex Disputes: 
AReview of the Small Claims Literature, 9 Law 6 Soc.Rev. 219 (1975). 

32/ A somewhat similar function is performed by law students as 
part of the Night Prosecutor Program in Columbus, Ohio. See Citi- 
zen Dispute Settlement (LEAA 1975). 

33/  A rudimentary beginning towards cost comparisons was provided 
in the evaluation report of the Philadelphia 4-A ("Arbitration-As- 
An-Alternative") project. See note 24 supra. The evaluators 
found a "direct" cost of $83.60 per project case as compared with 
a "direct"cost of $141 for each court case. But as the evaluators 
note, there are many questions about such a comparison. To begin 
with, the figures depend upon the volume of cases,and with respect 
to court cases assume an average rather than a marginal cost a l l o -  
cation. And there is no attempt to control for the possibly dif- 
fering complexity of the two classes of cases. See B. Anno and 
B. Hoff, Refunding Evaluation Report on the Municipal Court Of  
Philadelphia's 4-A Project, Blackstone Associates, Washington, D . C . ,  
Feb. 25, 1975. 
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I 34/ Other conceivable objections to such a proposal (e.g., denial 
of the right to a jury trial) are considered below. 

35/ Several Boston lawyers have told me this when I asked them 
why they did not use arbitration to a greater extent in connection 
with separation agreements. 

-- 3 6 /  This appears to be the practice in Pennsylvania. See National 
Conference on the Causes of Popular Dissatisfaction with the Admin- 
istration of Justice, Resource Materials, pp. 91-93. 

37/ See, e.g., the Blackstone Associates report, note 3 3  s u p r a ,  
indicating disposition of 88% of project cases. in an average time 
of 4 9  days, whereas that was the shortest time in which the co1ir.t 
disposed of any case. See also Resource Materials, note 3 6  supra. 

I 

38/ In some past experiments, such as the 4-A project, the initial. 
phase is denominated arbitration. 
sents an important initial step in that operation, see, e.g., 
Stulberg, op. cit. supra note 25, and the question then becomes 
whether themeStiEn-Zrid arbitration should be performed by the 
same person. I have earlier indicated my doubts about such a coal.- 
escence of functions. In addition, the use of separate personnel, 
though perhaps more expensive and time-consuming, makes possible 
the use of individuals with different backgrounds and orientations 
in the two processes. 

But conciliation always repre- 

- 39/ For some other examples, see L. Nader and L. Singer, Law in 
the Future--What Are the Choices? Paper prepared for Conference 
Sponsored by California Bar, Sept. 12, 1975. 

40/ 
hit it is desired to have limited adjudicative intervention in 
case agreement cannot be reached, the final offer arbitration de- 
vice sometimes utilized in public sector employment is available. 
See, e.g., Massachusetts Acts, 1973, ch. 1078. Under this process 
the arbitrator is limited in his decision to a choice between the 
last offer of the two parties. The obviouspurposeis to engender 
good faith bargaining. See, e.g., Industrial Relations, Oct. 1975, 
for a number of articles seeking to evaluate the practice. 

Conversely where the relationship is one ofpurebargaining, 

41/ This assertion is based on the assumption that some of this 
new mediational work will displace work previously done by lawyers. 
But as pointed out earlier, much of it may simply substitute for 
what is now being handled by avoidance. 

4 2 /  Compare H. Edwards, Arbitration of Employment Discrimination 
Cases: 
of the National Academy of Arbitrators by BNA, suggesting an un- 
certain command by labor arbitrators of the federal law of employment 
discrimination. See also D. Feller, The Impact of External Law 
Upon Labor Arbitration, paper delivered at National Conference on 
the Future of Labor Arbitration in America, to be published by the 
American Arbitration Association. 

An Empirical Study, to be published in the 28th Proceedings 



4 3 /  See R. Danziy, Towards the Creation of a Complementary, 
Decentralized System .of Criminal Justice, 26 Stanf.L.Rev. 1 
(1973); Comment, Community Courts: An Alternative to Conventional, 
Criminal Adjudication, 24 Amer.L.Rev. 1253 (1975) ; J. Jaffe, 
So Sue Me! The Story of a Community Court (1972). 

44/ See, e.g., Law in Culture and Society (L. Nader ed. 1969); 
5 Gibbs, The Kpelle Moot: A Therapeutic Model for the Informal 
Settlement of Disputes, 33 Africa 1 (19631, reprinted in Rough 
Justice: Perspectiveson Lower Criminal Courts (J. Robertson ed. 
19741. 

- 45/ For an optimistic answer to this question, see D. Smith, Book 
Review, 87 Harv.L.Rev. 1874 (1974). It is interestinq to note that 
with the notable exception of the Jewish Community Board, whose 
work is the subject of the cited review, and a few other institu- 
tions, most of the experiments to date have involved alternatives 
to the criminal courts. Is this the result of some conceptual 
notion, or, as I suspect, because, according to the reputed res- 
ponse of Willie Sutton, the famed bank robber when asked why he 
robbed banks, "that's where the money is"? 

- 46/ See V. Aubert, Courts and Conflict Resolution, 11 J. Conflict 
iiesolution 40, 44 (19671, suggesting that failure realistically 
to appraise a legal claim is one major reason for taking it to 
court rather than settling it. Other reasons given are irrational 
behavior on the part of litiqants (e.q.? undue p r i d e  or- stuhhorn- 
ness) or the indivisibility of the claim in issue (e.g., child 
custody). 

- 4 7 /  Massachusetts Laws, 1975,  ch.362. 

48/ There may also be serious question about the constitutionality 
of  this provision, because of the participation of lay individuals 
in an essentially judicial function and the possible prejudice 
that may result from an apparently highly informal and abbreviated 
preliminary proceeding. See also the discussion of the right to 
jury trial infra. 

- 49/ For a thoughtful and modest proposal along these lines see 
P. Mause, Winner Takes All: A Re-examination of the Indemnity 
System, 56 Iowa L.Rev. 26 (1967). Once litigation involves a sub- 
stantial economic cost for the loser, it is possible to create ef- 
fective incentives for the settlement of cases. Such a system is 
presently in effect in England. It permits the defendant at any 
time to "pay into court" a proposed settlement sum: if the plaintiff 
refuses the offer and fails to recover more after trial, he forfeits 
his costs from the point of the offer into court. See M. Zander, 
Payment Into Court., New Law Journal, July 1975, p.638. Some Ameri- 
can states have similar provisions, but with costs not encompassing 
attorneys' feesyeao not have much bite. The English system of 
self-evaluation 6y the defendant may be compared with the Michigan 
Mediation system discussed in the text, infra. The Michigan System 
seems fairer but more costly since it calls for an independent 
evaluation of the plaintiff's claim. 



- 50 /  S.  Miller, M e d i a t i o n  i n  Mich igan ,  56 J u d i c a t u r e  2 9 0  ( 1 3 7 3 ) .  

51/ See R .  O l s o n ,  An E x a m i n a t i o n  of t h e  J u d i c i a J .  P r o c e s s :  A 
D i s c u s s i o n  of M o d i f i c a t i o n s  and A l t e r n a t i v e s  t o  Our System of 
D i s p u t e  R e s o l u t i o n ,  t o  b e  p u b l i s h e d  i n  t h e  Summer 1976 i s s u e  of 
L i t i g a t i o n ,  t h e  j o u r n a l  of t h e  ADA Sec t ion  on  L i t i g a t i o n .  The 
c o n c e p t  of "more f a i r  and  e f f i c i e n t  a d j u d i c a t i o n  of t h e  c o n t r o v e r s y "  
i s  borrowed f rom F e d e r a l  R u l e  23 ( b )  . 

s u r v e y ,  t h r o u g h  i n t e r v i e w s  w i t h  j u d g e s ,  c o u r t  a d m i n i s t r a t o r s  and  
e x p e r i e n c e d  p r a c t i t i o n e r s ,  o f  i n n o v a t i v e  a p p r o a c h e s  t o  r e d u c i n g  
t h e  t i m e  and  e x p e n s e  of l i t i g a t i o n  a s  w e l l  a s  of p r o m i s i n g  a l t e r -  
n a t i v e  d i s p u t e  r e s o l u t i o n  mechanisms.  

- 

M r .  O l s o n ' s  Committee i s  p r e s e n t l y  u n d e r t a k i n g  a n a t i o n w i d e  

5 2 /  S e e ,  e . g . ,  K a m m  v. C a l i f o r n i a  C i t y  Dev. C o . ,  509 F.2d 2 0 5  
n t h  C i r ,  1975)  ( t r i a l  c o u r t  i n  l a n d  f r a u d  c l a s s  a c t i o n  W L S  j u s t i -  
f i e d  i n  d i s m i s s i n g  c l a s s  a c t i o n  on b a s i s  of ag reemen t  t h a t  d c f e n d -  
a n t  would  u t i l i z e  a r b i t r a t i o n  t o  p r o c e s s  p o t e n t i a l  m u l t i p l e  claims 
a g a i n s t  i t ) .  But  c f .  R i z z o  v .  Goode, 96 S . C t .  598 (1976)  ( i m p r o p e r  
f o r  d i s t r i c t  c o u r t  t o  o r d e r  c r e a t i o n  of program by C i t y  o f  P h i l a -  
d e l p h i a  P o l i c e  Dep t .  f o r  p r o c e s s i n g  r e c u r r i n g  c o m p l a i n t s  of p o l i c e  
m i s c o n d u c t )  . 
53/ C o n s i d e r ,  f o r  example ,  t h e  p r o v i s i o n  of t h e  Magnuson-Moss 
W a r r a n t y  A c t  wh ich  r e q u i r e s  t h e  FTC t o  p r o m u l g a t e  r u l e s  e s t a b l i s h i n g  
p r o c e d u r e s  f o r  i n f o r m a l  d i s p u t e  s e t t l e m e n t  mechanisms which  must  

S e e  P u b l i c  Law 93-637, and t h e  imp lemen t ing  r e g u l a t i o n s a d o p t e d  
by  t h e  FTC, 4 0  Fed .  Reg. 6 0 1 9 0  (Dec. 31,  1 9 7 5 ) .  Compare t h e  sug -  
g e s t i o n  t h a t  each s t a t u t e  c r e a t i n g  s u b s t a n t i v e  r i g h t s  c o n t a i n  a 
j u d i c i a l  i m p a c t  s t a t e m e n t .  

f i \ r h - * .  LnAAuust& beL'U~e any i a w  s u i t  c a n  be commenced u n d e r  t h e  A c t .  

- 54/ This p r e s e n t s  a n  e x c e l l e n t  o p p o r t u n i t y  f o r  l a w  s t u d e n t s  who 
s e e k  t o  do c rea t ive  f i e l d  work,  e . g . ,  by h e l p i n g  a t e l e p h o n e  
company t o  set  up  a g r i e v a n c e  mechanism,  o r  s t u d y i n g  t h e  o p e r a t i o n  
o f  t h e  loca l  ombudsman. 

- 55/ Cf .  L.  R u b e n s t e i n ,  P r o c e d u r a l  Due P r o c e s s  and t h e  L i m i t s  
of t h e  A d v e r s a r y  Sys t em,  11 C i v .  R i g h t s - C i v .  L ib .L .Rev.  48 ( 1 9 7 6 ) .  

56/ S e e  E .  Johns'on a n d  V. K a n t o r ,  op.  c i t .  s u p r a  n o t e  5 ,  C h a p t e r  
E. S e e  a l s o  H .  F r i e n d l y ,  "Some Kind of H e a r i n g " ,  123  U.Pa.L.*Rev. 
1267  ( 1 9 7 5 ) .  

- 

57/ S e e ,  e . g . ,  M .  R e d i s h ,  S e v e n t h  Amendment R i g h t  t o  J u r y  T r i a l :  
A S t u d y  o f  t h e  I r r a t i o n a l i t y  of R a t i o n a l  D e c i s i o n  Making,  70 Nw. 
L.Rev. 486 ( 1 9 7 5 ) .  

58/ A p a r t  f rom d e f i c i e n c i e s  i n  p a r t i c u l a r  s t a t e s l i n t e r s t a t e  com- 
p a r i s o n s  a re  p a r t i c u l a r l y  hampered by t h e  l a c k  of c o m p a r a b i l i t y  among 
t h e  data.  



For  D i s t r i b u t i o n  t o  P a r t i c i p a n t s  
A p r i l  1, 1 9 7 6  

/-! E \/ E D 5 - 1976 

ARE WE A S K I N G  TOO M U C H  OF OUR COURTS? 

Simon H. R i f k i i i d  

Remarks 

at 

National  Conference on t h e  Causes 
of Popular D i s s a t i s f a c t i o n  w i t h  
the  Administration of J u s t i c e :  

Commemorating the  7 0 t h  A n n i v e r s a r y  
of Roscoe P o u n d t s  A d d r e s s  t o  the 
American Bar Associat ion i n  
St. Paul ,  Minnesota. 

Apr i l  8 ,  1 9 7 6  



When Roscoe Pound spoke  i n  t h i s  c i t y  s e v e n t y  y e a r s  

a g o ,  h e  c h o s e  a s  h i s  t i t l e ,  " T h e  Causes of P o p u l a r  D i s s a t i s -  

1 
f a c t i o n  w i t h  t h e  A d m i n i s t r a t i o n  of J u s t i c e . "  When t h i s  con-  

f e r e n c e  was convened ,  i t  was t a k e n  f o r  g r a n t e d  t h a t  t h e  same 

t i t l e  c o u l d  a p p r o p r i a t e l y  be  used .  Everyone knows t h a t  d i s -  

s a t i s f a c t i o n  w i t h  t h e  a d m i n i s t r a t i o n  of  j u s t i c e  c o n t i n u e s  t o d a y ,  

T h a t  s h o u l d  n o t  s u r p r i s e  u s  -- Pound te rmed s u c h  d i s s a t i s f a c t i o n  

a s  " o l d  a s  t h e  law."  

However, ou r  a b i l i t y  t o  bor row Pound ' s  t i t l e  f o r  

ou r  d e l i b e r a t i o n s  s h o u l d  n o t  m i s l e a d  u s  i n t o  t h e  b e l i e f  t h a t  

we a r e  l o o k i n g  a t  t h e  same l a n d s c a p e  t h a t  h e  had under  o b s e r -  

v a t i o n .  I v e n t u r e  t h e  o p i n i o n  t h a t  much o f  t o d a y ' s  d i s s a t i s -  

f a c t i o n  s p r i n g s  n o t  f rom f a i l u r e  b u t  f rom c o n s p i c u o u s  j u d i c i a l  

1. Roscoe Pound, " T h e  Causes o f  Popu la r  D i S S a t i S f a C t l O n  w i t h  t h e  
A d m i n i s t r a t i o n  of J u s t i c e , "  4 0  Am. L. Rev. 7 2 9  ( 1 9 0 6 ) .  
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success. The courts have been displaying a spectacular perform- 

ance; it enjoys a constant "Standing Room Only" attendance. 

The cause o f  complaint is that the queues are getting t o o  long. 

:4any litigants are clamoring for attention. 

In consequence, there is a growing -- and justified 

-- apprehension that 

(1) Quantitatively, the courts are carrying too 

heavy a burden -- and probably a burden beyond the capability 

of mitigation by merely increasing the number of judges. 

(2) Qualitatively, the courts are being asked to 

solve problems for which they are not institutionally 

equipped, or not as well equipped as other available agencies. 

I do not perceive the role of the panelists -- and 

certainly it is not my role -- to invent or reveal the solutions 

to the problems facing the administration of justice. Rather, 

this is a place from which, as I perceive it, we are to be 
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encouraged and stimulated to probe deeply -- to question and 

to explore, and to create instruments for further probing and 

exploration. If we are successful, we shall have formulated 

an agenda for reform which will occupy our attention during the 

next decade. 

Looking back at Pound's experience, I do not stretch 

my prophetic capacity too far when I suggest that we shall be 

fortunate if within the decade we uncover the answers. It 

will probably take even longer to put them into practice. In 

these sessions, let us hope that we can at least achieve 

orientation in a specified direction. 

We cah begin by seeking to determine whether the 

causes for dissatisfaction with the administration of justice 

h a v e  changed during the past seven decades. I believe that 

they have. 
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Pound g r o u p e d  t h e  causes  o f  d i s s a t i s f a c t i o n  w i t h  

t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  u n d e r  f o u r  h e a d i n g s  -- t h o s e  

common t o  a n y  l e g a l  s y s t e m ,  t h o s e  l y i n g  i n  t h e  p e c u l i a r i t i e s  

o f  t h e  Ang lo -Amer ican  l e g a l  s y s t e m ,  t h o s e  l y i n g  i n  o u r  j u d i c i a l  

o r g a n i z a t i o n  and  p r o c e d u r e ,  a n d  t h o s e  l y i n g  i n  t h e  e n v i r o n m e n t  

o f  o u r  j u d i c i a l  a d m i n i s t r a t i o n .  

The  cause of d i s s a t i s f a c t i o n  w h i c h  is most  i m p o r t -  

a n t  t o d a y  is a c o m b i n a t i o n  of  P o u n d ' s  s e c o n d  a n d  f o u r t h  

c a t e g o r i e s  -- t h e  p e c u l i a r  i t i e s  of  t h e  Anglo-Amer i c a n  l e g a l  

s y s t e m ,  a s  t h e y  f i n d  e x p r e s s i o n  i n  t h e  e n v i r o n m e n t  o f  o u r  j u d i -  

c i a l  a d m i n i s t r a t i o n .  

Over  t h e  c e n t u r i e s ,  c o u r t s  h a v i n g  t h e i r  r o o t s  i n  

t h e  A n g l o - A m e r i c a n  t r a d i t i o n  h a v e  e v o l v e d  a r a t h e r  s u p e r i o r  

t a l e n t  i n  d i s p u t e  r e s o l u t i o n .  To t h a t  e n d ,  t h e  a d v e r s a r y  

p r o c e s s  h a s  b e e n  t u n e d  t o  a h i g h  d e g r e e  o f  s o p h i s t i c a t i o n  

a n d  r e f i n e m e n t .  T h a t  p rocess ,  t r a d i t i o n a l l y ,  is s e e n  a t  i t s  



bes t  i n  t h e  two p a r t y  c o n t e s t  i n  a con t rove r sy  capab1.e of 

r e s o l u t i o n  by t h e  f i n d i n g  o f  f a c t s  and t h e  a p p l i c a t i o n  of  law. 

American j u d i c i a l  h i s t o r y  r e v e a l s  a p a t t e r n  of  t h e  

p r o g r e s s i v e  s h a t t e r  incj of t h e  a r c h e t y p i c a l  mold I have d e s c r i b e d .  

And c e r t a i n l y  dur ing  t h e  pe r iod  t h a t  has  e lapsed  s i n c e  Pound 

spoke ,  our c o u r t s  have,  i n c r e a s i n g l y ,  been s o l i c i t e d  t o  become 

t h e  problem-solvers  of our s o c i e t y :  S h a l l  we p r o s e c u t e  a war,  

o r  make peace? What is l i f e ;  when does  d e a t h  begin? How should 

we 0perat .e  p r i s o n s  and h o s p i t a l s ?  No problem seems t o  be beyond 

t h e  d e s i r e  of t h e  American people  t o  e n t r u s t  t o  t . h e  c o u r t s .  The 

r e a s o n s  f o r  t h i s  d e r i v e  both from t h e  c h a r a c t e r  of t h e  American 

l e g a l  s y s t e m ,  and from t h e  s o c i a l  and p o l i t i c a l  environment i n  

which our c o u r t s  f u n c t i o n .  

I t  is q u i t e  easy t o  document suppor t  f o r  t h e  propos i -  

t i o n  t h a t  t h e  c o u r t s  have, indeed,  become the  handymen of  our 

s o c i e t y .  T h e  American p u b l i c  today p e r c e i v e s  c o u r t s  a s  j acks -  
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. of . - a : . . l - t r ades ,  a v a i . l ; l b l c  t o  f u r n i s h  t h e  answer t n  whatever  may 

trocih1.e u s :  S h a l l  W P  b d i l d  n u c l e a r  pow(?!' p i a n t s ,  and i f  so,  where?  

S h a l l  t h e  Concorde  f l y  t o  ou r  s h o r e s ?  How d o  we t a i l o r  d i s m i s s a l  

and l a y - o f f  p rog rams  d u r i n g  t h e  d e p r e s s i o n ,  w i t h o u t  undoing  a l l .  

o f  t h e  p r o g r e s s  a c h i e v e d  d u r i n q  p r o s p e r i t y  by a n t i - d i s c r i m i n a t i o n  

s t a t u t e s ?  A l l  t hese  a r e  now t h e  c o n t i r . u o u s  g r i s t  of t h e  j u d i c i , a l  

m i l l s .  

T h u s ,  i t  is  n o t  s u r p r i s i n g  t o  l e a r n  t h a t  a l a w s u i t -  

was r e c e n t l y  f i l e d  i n  t h e  S o u t h e r n  D i s t r i c t  o f  New York 

s e e k i n g  t o  p r e v e n t  t h e  U n i t e d  S t a t e s  P o s t a l  S e r v i c e  from 

i s s u i n g  a commemorative s t a m p  h o n o r i n g  Alexande r  Graham B e l l  

2 
-- on t h e  g r o u n d s  t h a t  someone e l s e  i n v e n t e d  t h e  t e l e p h o n e .  

I t  i s  e q u a l l y  e a s y  t o  c o m p i l e  r e p o r t s  -- b o t h  s t a t e  

and f e d e r a l  -- a t t e s t i n g  t o  t h e  b a c k b r e a k i n g  bu rden  w h i c h  the 

c o u r t s  a r e  c a r r y i n g .  S t u d e n t s  o f  t h e  s u b j e c t  r e p o r t  t h a t  c a s e  

2 .  See " S u i t  t o  Bar Stamp D e n i e s  Bell I n v e n t e d  T e l e p h o n e " ,  - 
N e w  York T i m e s ,  F e b r u a r y  2 7 ,  1 9 7 6 ,  page  3 5 ,  column 3 .  
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loads in both the federal and state courts are increasing at 

a pace far beyond the growth in population. 

As far as I know, this aggravated condition is 

conspicuously a problem unique to this country. It is rooted 

partly in the litigious character of our citizenry, partly 

in the relative ease of  access to the courts, and partly in 

the peculiar character of  the American judge which readily 

distinguishes him from his European or Asiatic counterpart. 

Indeed, it distinguishes him from all judges who do not prac- 

tice in the Anglo-American tradition. The American judge is 

a lawmaker, a commentator, an innovator t o  an extent not 

known in the countries which lack a legal system having 

roots in the common law. Personally, I have never heard 

a German, French, or Swiss lawyer speak of judge-made law. 

These peculiarities, of course, may explain why judges 

. ~ .  and their work product play so conspicuous a role in American 
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h i s t o r y ,  w h e r e a s  t h e y  a r e  a l m o s t  i n v i s i b l e  i n  t h e  h i s t o r y  of 

non-common l a w  c o u n t r  i es .  

T h a t  a l s o  may e x p l a i n  t h e  pub l i c :  r e a d i n e s s  t o  look  t o  

j u d g e s  -- more t h a n  t h e  l e g i s l a t u r e  o r  e x e c u t i v e  -- f o r  s o l u t i o n s  

t o  p u b l i c  p rob lems .  

T h e  b r i e f  d e s c r i p t i o n  I h a v e  g i v e n  o f  t h e  A m e r i c a n  j u d g e  

a l s o  e x p l a i n s  why,  a s  J u d g e s  F r i e n d l y  a n d  L e v e n t h a l  h a v e  n o t e d  

3 
r e c e n t l y ,  t h e  b u r d e n  is n o t  capable  o f  r e l i e f  b y  a d d i t i o n  

3. J u d g e  F r i e n d l y  wro te  i n  h i s  - F e d e r a l  -- J u r i s d i c t i o n :  A 
G e n e r a l  V i e w  ( 1 . 9 7 3 )  t h a t  

t h e r e  m u s t  come a p o i n t  when a n  i n c r e a s e  i n  t h e  
number  o f  j u d g e s  makes j u d g i n g ,  e v e n  a t  t h e  t r i a l  
l e v e l ,  l e s s  p r e s t i g i o u s  a n d  l ess  a t t r a c t i v e .  
P r e s t i g e  is a v e r y  i m p o r t a n t  f a c t o r  i n  a t t r a c t i n g  
h i g h l y  q u a l i f i e d  men t o  t h e  f e d e r a l  b e n c h  f r o m  
much m o r e  l u c r a t i v e  p u r s u i t s .  Y e t  t h e  l a r g e s t  
d i s t r i c t  c o u r t s  w i l l  b e  i n  t h e  v e r y  m e t r o p o l i t a n  
a r e a s  w h e r e  t h e  d i s c r e p a n c y  b e t w e e n  u n i f o r m  f e d e r a l  
s a l a r i e s  a n d  t h e  f i n a n c i a l  r e w a r d s  o f  p r  i v a t e  p r a c -  
t i c e  is t h e  g r e a t e s t ,  a n d  t h e  d i f f i c u l t y  o f  m a i n -  
t a i n i n g  a n  a c c u s t o m e d  s t a n d a r d  o f  l i v i n g  o n  t h e  
f e d e r a l  s a l a r y  t h e  most a c u t e .  T h e r e  is r e a l  d a n g e r  
t h a t  i n  s u c h  a r e a s ,  o n c e  t h e  p r e s t i g e  f a c t o r  was 
r e m o v e d ,  l a w y e r s  w i t h  s u c c e s s f u l  p r a c t i c e s ,  p a r -  
t i c u l a r l y  y o u n g  men,  w o u l d  n o t  be w i l l i n g  t o  m a k e  
t h e  s a c r  i f  ice.  

- I d .  a t  29-30 .  J u d g e  L e v e n t h a l ,  i n  r e v i e w i n g  t h e  book,  
e x p r e s s e d  h i s  a g r e e m e n t .  S e e  H a r o l d  L e v e n t h a l ,  R e v i e w  
o f  Federz i :  J u r i s d i c t i o n :  ---- A e n e r a l  V i e w  ( b y  H e n r y  J .  
F r i e n d l y )  ( 1 9 7 3 ) ,  7 5  C o l .  L.  Rev .  1 0 0 9  ( 1 9 7 5 ) .  

~. 
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of  judges alone. Men and women capable of performing the 

judicial function -- American style ---.are of limited supply. 

That rare combination of character, learning, experience, 

temperament, sagacity, and energy which compose an adequate 

judge does not occur in nature in abundance. 

Moreover, if the judicial office is to attract people 

possessed of the qualities I have enumerated, it must be endowed 

with considerable prestige. The greater the number, the less the 

an essential ingredient of a satisfactory judicial system. 

Judges and lawyers may be tempted to congratulate 

themselves upon the explosion of  judicial business, and in 

fact to term it a sign of "public satisfaction with the 

4 
administration of justice" -- and public dissatisfaction 

with the political branches of the government. 

4 .  A recent public opinion poll found that 26 percent of 
adult Americans had "a great deal of  confidence" in 
the U.S. Supreme Court -- but that only 13 percent 
had a "great deal of confidence" in Congress or the 
Executive Branch. The Harris Survey, "Record Lows 
in Public Confidence", released October 6, 1975. 
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But we would, of  course, be myopic to engage in 

such self-adulation. T h e  volume of business which the courts 

are being asked to carry is beyond their capacity. The result 

is long delays in the judicial process, and public dissatisfac- 

tion with the denial of justice that these delays import. 

It is clear to me that one item on our agenda f o r  

the future must include efforts to lighten the workload of 

the courts if we are to eliminate public dissatisfaction 

?!it!? the administr2tFon of  j l l s t i ce .  

The effort may well start with recognition of  the 

truth of Chief Justice Stone's remark: 

"Courts are not the only agency of government 

that must be assumed to have capacity to govern." 
5 

5. United States v .  Butler, 297 U.S. 1, 87 ( 1 9 3 6 )  (Stone, J., 
dissenting). 
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At this point, allow me to lay to rest some apprehen- 

sion that I have heard expressed aboilt the investigation launched 

by this conference. A large percentage of the increase in the 

business which has come into our courts in recent years has re- 

lated to the protection of civil rights. That circumstance has 

generated a fear that this conference is conspiring to promote . 

a counterrevolution; in the guise of an inquiry into whether the 

courts are being asked to do too much, and to do that for which 

they are ill-equipped, it is suggested we are seeking to erect 

an impassible barrier against the growing recognition of the rights 

of the accused, the voter, the consumer, the stockholder, the victims 

of racial and sexual discrimination; and indeed to reverse the 

generation-long movement for expansion of their rights. 

Let me at once disengage myself from any such enter- 

prise. The exploration of the Constitution, and discovery 

therein, progressively, of more commands for the humanization of 
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our  s o c i e t - y  have  by no  means run  t h e i r  c o u r s e .  Some s c h o l a r s  

have  s u g g e s t e d  " t h a t  t h e  j u d i c i a l  power is a p p r o a c h i n y  t h e  

6 
l imits  o f  i t s  u t i l i t y  f o r  ma jo r  s t r a t e g i c  i n n o v a t i o n . "  HOW- 

e v e r ,  new r i g h t s  -- newly acknowledged and o n l y  r e c e n t l y  

e n j o y e d  -- w i l l  i n e v i t a b l y  s u p p l y  t h e  p r e s s u r e  f o r  j u d i c i a l  

i n n o v a t i o n  t o  c o n t i n u e .  I f  t h a t  momentum is t o  p r o c e e d  w i t h -  

o u t  t h e  a r t i f i c i a l  impediment o f  o v e r l a d e n  c o u r t s ,  w e  m u s t  

r e l i e v e  t h e  c o u r t s  of b u r d e n s  t h a t  d o  n o t  r e q u i r e  t h e i r  s p e c i a l  

e x p e r t i s e .  

I n n o v a t i o n s  of t h e  f u t u r e ,  whe the r  t h e  work-product  

of j u d g e s  o r  l e g i s l a t o r s ,  w i l l  i n e v i t a b l y  have  t o  p a s s  t h r o u g h  

c o u r t h o u s e  s t r a i n e r s  and f i l t e r s .  I f  t h e s e  a r e  c l o g g e d  and 

s t u f f e d ,  the p a s s a g e  is bound t o  be  more s l u g g i s h ,  l e s s  r e f l e c -  

t i v e ,  and p r o b a b l y  l e s s  s a g a c  i o u s .  

6 .  C h a r l e s  L.  B l a c k ,  J r . ,  Review o f  The  Role  o f  t h e  Supreme 
C o u r t  i n  American Government ( b y  Archibald Cox)  ( 1 9 7 6 ) ,  
N e w  York T i m e s  B o o k  Review, F e b r u a r y  2 9 ,  1976 a t  23.  
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What I s u g g e s t  is t h a t  t h e  d i r e c t i o n  of o u r  s e a r c h  

s h o u l d  be g u i d e d  by  o u r  v i e w  o f  o u r  c o u r t s  a s  i n s t i t u t i o n s  of 

l a s t  r e s o r t .  W e  s h o u l d  r e q u i r e  them t o  do  n o t h i n g  w h i c h  

o t h e r ,  l e s s  i r r e p l a c e a b l e  i n s t i t u t i o n s  c a n  d o  a s  w e l l ,  a n d ,  

a s .  f a r  a s  p o s s i b l e ,  p r e s e r v e  t h e  c o u r t s  f o r  d o i n g  t h a t  w h i c h  

c a n n o t  be d o n e  e l sewhere .  

How d o  we f i n d  t h a t  l i n e ?  I t  is n o t  e a s y  t.o f i n d  

t h e  a p p l i c a b l e  c r i t e r i a  f o r  d e t e r m i n i n g  w h a t  does a n d  does  n o t  

b e l o n g  i n  t h e  c o u r t s .  C l e a r  i t  i s ,  h o w e v e r ,  t h a t  w e  s h o u l d  

s e a r c h  f o r  t h e m  i n  t h e  l i v i n g  e x p e r i e n c e  of  o u r  c o u r t s  r a t h e r  

t h a n  i n  p u r e l y  i n t e l l e c t u a l  models .  B u t ,  I s u s p e c t  t h a t  e v e r y  

i n v e s t i g a t o r  o f  t h i s  q u e s t i o n  h a s ,  c o n s c i o u s l y  o r  u n c o n s c i o u s l y ,  

a n  i m a g e  i n  ' c o n t e m p l a t i o n  of t h e  i n d i s p e n s a b l e  f u n c t i o n s  o f  t h e  

c o u r t  a n d  i t s  major  c h a r a c t e r i s t i c s .  

S e v e r a l  c h a r a c t e r i s t i c s  may be n o t e d .  F i r s t ,  o u r  

c o u r t s  h a v e  t r a d i t i o n a l l y  b e e n  d e p e n d e n t  o n  t h e  a d v e r s a r y  
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p r o c e s s  -- a s y s t e m  o f  o r g a n i z e d  c o n t e n t i o u s n e s a ,  w h i c h  

t h e o r e t i c a l l y  g u a r a n t e e s  a l l  i n t e r e s t e d  p a r t . i e s  a n  o p p o r -  

t u n i t y  t o  b e  h e a r d  a n d  makes t h e  f u n c t i o n  o f  t h e  c o u r t s  t h e  

r e s o l u t i o n  o f  a s p e c i f i c  d i s p u t e  r a t h e r  t h a n ,  a s  some wou ld  

7 
u r g e ,  a s e a r c h  f o r  u l t i m a t e  t r u t h .  S e c o n d ,  a n d  r e l a t e d  t o  

t h e  a d v e r s a r y  p r o c e s s ,  is t h e  n o t i o n  o f  a n  i m p a r t i a l  j u d g e ,  

d i s i n t e r e s t e d  i n  t h e  d i s p u t e s  b e f o r e  h im.  T h i r d ,  t h a t  i m -  

p a r t i a l  j u d g e  is bound t o  d e c i d e  t h o s e  d i s p u t e s  w i t h  r e f e r -  

e n c e  t o  a n  e x i s t i n g  ( a n d  d e v e l o p i n g )  body  o f  l a w ,  r a t h e r  

t h a n  t o  h i s  own ipse  d i x i t s .  F o u r t h ,  t h e  j u d g e ,  e s p e c i a l l y  

i n  o u r  c o u r t s  of o r i g i n a l  j u r i s d i c t i o n ,  m u s t  make t h a t  

d e c i s i o n  by  h i m s e l f ;  h i s  a u t h o r i t y  c a n n o t  b e  d e l e g a t e d  a s  

e a s i l y  a s  i n  t h e  e x e c u t i v e  o r  l e g i s l a t i v e  b r a n c h e s .  F i f t h ,  

7 .  See, e . g . ,  M a r v i n  E .  F r a n k e l ,  " T h e  S e a r c h  f o r  T r u t h :  An - -  
Urnp i rea l  V i e w , "  1 2 3  U. P a .  L. Rev. 1 0 3  ( 1 9 7 5 ) ;  C o n t r a ,  
Simon H .  R i f k i n d ,  " T h e  L a w y e r ' s  R o l e  a n d  R e s p o n s i b i l i t y  
i n  Modern S o c i e t y , "  30  Rec. of  A s s ' n  of Bar o f  N . Y .  534  
(Nov. 1 9 7 5 ) .  
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a r e l a t i v e  e a s e  of  access  t o  the j u d i c i a r y  p r e v a i l s  i n  t h i s  

c o u n t r y  w h i c h  makes i t  e a s i e r  f o r  a n  a g g r i e v e d  c i t i z e n  t o  

be h e a r d  i n  t h e  c o u r t s  t h a n  b e f o r e  t h e  l e g i s l a t u r e  o r  t h e  

e x e c u t i v e .  And s i x t h  -- l a r g e l y  a s  s p r o d u c t  o f  some of  

t h e  s t a t e d  c h a r a c t e r i s t i c s  -- t h e  j u d i c i a l  p r o c e s s  i n  t h e  

U n i t e d  S t a t e s  h a s  become a r e l a t i v e l y  s l o w ,  cumbersome,  and 

e x p e n s i v e  p r o c e s s ,  whether  f o r  t h e  r e s o l u t i o n  of d i s p u t e s  o r  

t h e  s o l u t i o n  of  p r o b l e m s .  

A g a i n s t  t h i s  background ,  I s u g g e s t  t h a t  we b e g i n  o u r  

a t t e m p t  a t  t h e  i d e n t i f i c a t i o n  of c r i t e r i a  f o r  i n c l u s i o n  and 

e x c l u s i o n  i n  t h i s  h e a r t l a n d  of  t h e  problem:  S h a l l  t h e  c o u r t s  

c o n t i n u e  t o  be n o t  o n l y  t h e  d i s p u t e - r e s o l v e r s ,  b u t  a l s o  t h e  

p r o b l e m - s o l v e r s  of ou r  s o c i e t y ?  

H e r e t o f o r e ,  t h e  a c c e p t e d  model o f  an American c o u r t  

was t h a t  o f  a n  i n s t i t u t i o n  d e v o t e d  t o  t h e  r e s o l u t i o n  o f  d i s -  

p u t e s .  I t  was t h e  d i s p u t e  w h i c h  d i v i d e d  t h e  p a r t i e s .  T h e  

o b j e c t  o f  t h e  j u d i c i a l  i n t e r v e n t i o n  was t o  b r i n q  t h a t  d i s p u t e  
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t o  an e n d  by de termining  whether t h e  p l a i n t i f f  o r  t h e  defendant  

p r e v a i l e d .  Many d i s p u t e s ,  of c o u r s e ,  d i d  n o t  run t h e  whole 

gamut. T h e y  were abandoned, compromised o r  d i sposed  of  by 

means s h o r t  of t r i a l .  

The  a d v e r s a r y  p r o c e s s  i s  a well  honed t o o l  f o r  use i n  

s u c h  a c o n t e s t .  O n e  of i t s  g r e a t e s t  a s s e t s  was a convent ion -- 

t h e  convent ion  t h a t  one o r  t h e  o t h e r  p a r t y  had t h e  burden of  

proof w i t h  r e s p e c t  t o  p a r t i c u l a r  i s s u e s .  I t  i s  t h e  a l l o c a -  

t i o n  n f  t h e  hnrdeen 2: ~ z s c f  vhieh makes i; pus ;s iLie  t o  r e s o l v e  

a l l  d i s p u t e s  and t o  l e a v e  none i n  limbo. I f  t h e  p a r t y  w h i c h  

b e a r s  t h e  burden of  proof f a i l s ,  t h e  o t h e r  s i d e  p r e v a i l s .  One 

of  t h e  v i r t u e s  o f . t h i s  system l i e s  i n  t h e  f a c t  t h a t  t h e  d e c i s i o n  

d i r e c t l y  a f f e c t s  on ly  t h e  p a r t i e s  t o  t h e  d i s p u t e .  W h i l e  i n -  

d i r e c t l y  i t  a f f e c t s  o t h e r  s i m i l a r  d i s p u t e s  by t h e  f o r c e  of 

p receden t  o r  by t h e  p r i n c i p l e  of s t a r e  d e c i s i s ,  t h a t  is  n o t  

t h e  same as  t h e  f o r c e  of a judgment. The reason  f o r  t h e  d i f -  

f e r e n c e  is  t h a t  t h e  new c a s e  may d i f f e r  i n  one o r  more of i t s  
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f a c t s ,  t h a t  i t  is e n t i t l e d  t o  a t r i a l ,  t o  a new e v a l u a t i o n  a n d  

p e r h a p s  t o  a s l i g h t l y  o r  g r e a t l y  r e v i s e d  f o r m u l a t i o n  of t h e  

p r i n c i p l e  e n u n c i a t e d  i n  t h e  f i r s t .  Each  new d e c i s i o n  is t h u s  

a s m a l l  t i l e  i n  a g r e a t  m o s a i c ,  t h e  d e s i g n  of  w h i c h  c h a n g e s  

s u b t l y  a n d  g r a d u a l l y  a n d  t h u s  a v o i d s  t h e  d i s a s t e r s  w h i c h  f r e -  

q u e n t l y  o v e r t a k e  t h o s e  who d r i v e  p r i n c i p l e s  t o  t h e  e x t r e m e  

e n d  o f  t h e i r  l o g i c a l  c o n c l u s i o n s .  I b e l i e v e  t h a t  t h i s  is a t  

t h e  h e a r t  of J u s t i c e  Holmes' a d v i c e  t h a t  e x p e r i e n c e ,  r a t h e r  t h a n  

8 
i o g i c ,  is t n e  i i f e  of tile iaw. 

P r o b l e m - s o l v i n g  is a n  e n t e r p r i s e  o f  a d i f f e r e n t  s o r t  

a l t o g e t h e r .  The  p r o b l e m - s o l v e r  f i n d s  no  r e f u g e  i n  t h e  b u r d e n  

of  p r o o f .  H e  d o e s  n o t  c o n f i n e  h i s  e d i c t  t o  t h e  p a r t i e s  b e f o r e  

h i m .  T h e  c o n s e q u e n c e s  of  h i s  p r o n o u n c e m e n t  o f  a s o l u t i o n  c a n -  

n o t  be c o n f i n e d  t o  t i l e - s i z e d  c h a n g e s .  H e  f r e q u e n t l y  admin-  

i s t e r s  a v u l s i v e  c h a n g e s .  P r o b l e m - s o l v i n g  i s ,  t h u s ,  a c h a n c y  

- 

8. O l i v e r  W e n d e l l  Holmes, T h e  Common L a w  ( 1 8 8 1 ) .  
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b u s i n e s s  r e q u i r i n g ,  i n  a democracy ,  n o t  o n l y  wisdom and inven-  

t i v e n e s s  b u t  a k e e n  p e r c e p t i o n  of t h e  p o l i t i c a l  i m p l i c a t i o n s .  

Moreove r ,  i t  imposes  a dut.y upon t h e  p r o b l e m - s o l v e r  t o  h e a r  a l l  

t .hose  who have  a s i g n i f i c a n t  i n t e r e s t  i n  t h e  p rob lem.  Very 

f r e q u e n t l y  t h e  p r o b l e m - s o l v e r  t e n d s  t o  become a champion of  a 

c a u s e  and n o t  a n e u t r a l  d e c i d e r .  H i s  r eward  comes from p o p u l a r  

a c c l a i m ,  n o t  f rom law r e v i e w  commendat ion.  D e s p i t e  t h i s  chasm 

w h i c h  d i v i d e s  t h e  p r o b l e m - s o l v e r  f rom t h e  d i s p u t e - r e s o l v e r ,  t h e r e  

On t h e  campuses ,  v o i c e s  a r e  h e a r d  w h i c h  l o o k  b e n i g n l y  

upon t h o s e  a r e a s  o f  ou r  j u r i s p r u d e n c e  w h e r e i n  c o u r t s  have become 

p r o b l e m - s o l v e r s .  I t  is p r o j e c t e d  a s  t h e  wave o f  t h e  f u t u r e .  I n -  

d e e d ,  new words have  been c o i n e d  t o  d e s c r i b e  t h e  new j u d i c i a l  

r o l e .  C o u r t s  have  become m i n i - l e g i s l a t u r e s .  J u d g e s  now p r e s i d e  

a t  p r o c e e d i n g s  i n  which t h e r e  is no c l e a r  a l i g n m e n t  o f  p a r t i e s  

b u t  a t  w h i c h  a l l  who have  a s o - c a l l e d  s i g n i f i c a n t  i n t e r e s t  may 



h a v e  t h e i r  s a y ,  a n d  i n d e e d  t h e y  s h o u l d  s i n c e  t h e  d e c r e e  w i l l  

d i r e c t l y  a f f e c t  t h e m  b y  j u d g m e n t  a n d  n o t  b y  p r e c e d e n t .  J u d g e s ,  

b e i n g  human ,  a r e  n o t  a v e r s e  t o  t h e i r  e n l a r g e d  r o l e  a n d  e x p a n d e d  

r e s p o n s i b i l i t y .  I t  is e x h i l i r a t i n g  t o  a d m i n i s t e r  r e l i e f  t o  a 

u n i v e r s e  o f  v i c t i m s ,  a n d  i f  some a r e  unknown a n d  u n k n o w a b l e ,  

t h e n  t o  d i s t r i b u t e  l a r g e s s e  t o  t h e  d e s e r v i n g  by a p p l i c a t i o n  

9 
of t h e  c y  p r e s  d o c t r i n e  i n  t h e  f a s h i o n  o f  H a r o u n  A l - R a s h i d .  

A g i f t e d  j u d g e  f i n d s  i t  a r e w a r d i n g  a n d  s e l f - f u l f i l l i n g  e x -  

p e r i e n c e  t o  w r i t e  a p r e s c r i p t i o n  f o r  t h e  r e h a b i l i t a t i o n  a n d  

1 0  
' p a c i f i c a t i o n  of a l a r g e  s t r i f e - t o r n  c o m m u n i t y .  

R e c e n t  h i s t o r y  h a s  r e c o r d e d  a number  o f  b r i l l i a n t  

j u d i c i a l  e x p l o i t s  i n  t h i s  a r e a .  N e v e r t h e l e s s ,  s e v e r a l  q u e s t i o n s  

p e r t u r b  m e .  . 

9 .  See Note ,  "Damage D i s t r i b u t i o n  i n  C la s s  A c t i o n s :  T h e  Cy P r e s  
R e m e d y , "  3 9  U .  C h i .  L .  Rev. 4 4 8  ( 1 9 7 2 ) ;  M i c h a e l  M a l i n a ,  " F l u i d  
C la s s  R e c o v e r y  a s  a Consumer  Remedy i n  A n t i t r u s t  Cases ,"  4 7  N.Y. 
U . L .  Rev .  4 7 7  ( 1 9 7 2 ) ;  I n  r e  C o o r d i n a t e d  P r e t r i a l  P r o c e e d i n y s  i n  
A n t i b i o t i c  A n t i t r u s t  A c t i o n s ,  3 3 3  F .  S u p p .  2 7 8  ( S . D . N . Y .  1 9 x X  
m o d i f i e d  333 F .  S u p p .  2 9 1  ( S . D . N . Y .  1 9 7 1 1 ,  mandamus d e n i e d  s u b .  
nom. P f i z e r  v .  L o r d ,  4 4 9  F .2d  1 1 9  ( 2 d  C i r .  1 9 7 1 ) ;  B e b c h i c k  I v .  
- P u b l i c  U t i l i t i e s  C o m m i s s i o n ,  3 1 8  F . 2 d  1 8 7  ( D . C .  C i r .  1 9 6 3 ) ,  
c e r t .  d e n i e d ,  3 7 3  U.S. 9 1 3  ( 1 9 6 3 ) .  

1 0 .  - See,  e . g . ,  J u d g e  W e i n s t e i n ' s  s w e e p i n g  o r d e r  r e l a t i n g  t o  
s c h o o l  d e s e g r e g a t i o n  i n  Coney  I s l a n d  i n  --- H a r t  v .  --- Communi ty  
S c h o o l  B o a r d ,  3 8 3  F .  S u p p .  6 9 9  (E.D. N . Y .  1 9 7 4 ) ,  ----- a p p e a l  d i s -  
- m i s s e d  t o r  l a c k  o f  a p p e a l a b l e  o r d e r ,  497  F . 2 d  1 0 2 7  ( 2 d  C i r .  

. 1 9 7 4 ) ,  3 8 3  F .  S u p p .  7 6 9  ( E . D . N . Y .  1 9 7 4 ) ,  -- a f f ' d ,  5 1 2  F .2d  37 
( 2 d  C i r .  1 9 7 5 ) .  
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T h e  f i r s t  is t h e  a n c i e n t  q u e s t i o n :  ---.- Quo w a r r a n t o ?  By 

w h a t  a u t h o r i t y  d o  j u d g e s  t u r n  c o u r t s  i n t o  m i n i - l e g i s l a t u r e s ?  

C o n f e s s e d l y ,  s c h o l a r s  may d i f f e r  w i t h  r e s p e c t  t o  t h e  a n s w e r .  

T h e  s e c o n d  q u e s t i o n  is less o p e n  t o  d i s p u t e .  Is 

t h e r e  a n y t h i n g  i n  t h e  t r a d i t i o n a l  modes of  j u d g e  s e l e c t i o n  w h i c h  

s u g g e s t s  t h e  p r e s e n c e  of a p t i t u d e  f o r  t h i s  k i n d  o f  a c t i v i t y ?  

I f  we assume t h a t  among a l l  t h e  j u d g e s  c a n  be f o u n d  

t h e  t a l e n t s  f o r  t h i s  e x a c t i n g  r o l e ,  is t h e r e  a n y  m e a n s  o f  s e l ec -  

t i , o n  i n  t h e  a s s i g n m e n t  of j u d g e s  w h i c h  c a n  d e s i y n a t e  t h e  p e c u l i a r l y  

g i f t e d  j u d g e  f o r  t h e s e  p a r t i c u l a r  p r o b l e m s  i n  l i t i g a t i o n ?  

Qur  c o u n t r y  f a c e s  a g r e a t  e n e r g y  p r o b l e m ,  a p r o b l e m  

r e l a t i n g  t o  t h e  d e c a y  o f  o u r  c i t i e s ;  e n o r m o u s  d e m o g r a p h i c  

c h a n g e s  a r e  g e n e r a t i n g  a s e r i e s  of  p r o b l e m s  w h i c h  have p r o v e d  

e s p e c i a l l y  i n t r a c t a b l e .  T h e  r i s i n g  c r i m e  r a t e  h a s  a l l  t h e  

e a r m a r k s  o f  a r e v o l u t i o n a r y  c h a n g e  i n  t h e  p a t t e r n s  of our 

s o c i a l  b e h a v i o r .  T h e  w h o l e  e d u c a t i o n a l  e s t a b l i s h m e n t  is  
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s h a k i n g  w i t h  t r e m o r s  o f  d i s s a t i s f a c t i o n  and  change .  We have 

w i t n e s s e d  a s e x u a l  r e v o l u t . i o n ,  a n  e n o r m o u s  t u r n a r o u n d  i n  p u b l i c  

a t t i t u d e  i n  r e f e r e n c e  t o  t h e  e n v i r o n m e n t ;  o n e  c o u l d  go on  a n d  on .  

Do w e  r e a l l y  b e l i e v e  t h a t  j u d g e s  h a v e  a n y  s p e c i a l  a p t i -  

t u d e  w h i c h  makes them s u i  t a b l e  c u s t o d i a n s  of  t h e  r e s p o n s  i b i l  i t.y 

f o r  t h e  s o l u t i o n  of these  p r o b l e m s ?  Is t h e r e  a n y t h i n g  i n  t h e  

j u d i c i a l  m a c h i n e r y  w h i c h  makes i t  a p e c u l i a r l y  s u i t a b l e  i n s t r u -  

men t  f o r  t h e  s t u d y  a n d  r e s o l u t i o n  o f  s u c h  p r o b l e m s ?  

I n d e e d ,  i t  is t r a d  i t  i o n a i  f o r  c x e c u t  i v e  commiss i o n s  

a n d  L e g i s l a t i v e  Committees,  a s s i g n e d  t o  a p r o b l e m - s o l v i n g  m i s s i o n ,  

t o  r e j e c t  t h e  j u d i c i a l  f o r m a t ,  t o  d i s p e n s e  w i t h  t h e  r u l e s  o f  e v i -  

d e n c e ,  t o  s h u n  t h e  a d v e r s a r y  p r o c e s s .  T h i s  s u g g e s t s  t h a t  e x p e r i -  

e n c e  d o e s  n o t  f i n d  t h e s e  c o u r t r o o m  p r o c e d u r e s  h e l p f u l  i n  p r o b l e m -  

s o l v i n g .  

I t  is  o n e  t h i n g  f o r  j u d g e s  t o  d e c i d e  b i - p a r t y  c o n t r o -  

v e r s i e s  a n d ,  i n  s o  d o i n g ,  p r o n o u n c e  pr i n c i p l e s  w h i c h  may h a v e  



2 2  

an e f f e c t  on t h e  s o l u t i o n  of  the  under ly ing  problem, sometimes 

f avorab le  and sometimes un favorab le .  I t  is another  for  t.he 

c o u r t s  t o  be burdened w i t h  t he  r e s p o n s i b i l i t y  f o r  the s o l u t i o n  

of t h e  problems. 

Our r e f l e c t i o n ,  i t  seems t o  me, ought t o  a d d r e s s  i t -  

s e l f  t o  t h e  q u e s t i o n  whether t h e  t e t h e r  which ho lds  t h e  c o u r t  t o  

i t s  c l a s s i c a l  r o l e  is g e t t i n g  too  long s o  t h a t  t h e  c o u r t  is s t r a y i n g  

i n t o  t h e  t e r r i t o r y  w h i c h  more a p p r o p r i a t e l y  belongs t o  t h e  Legis- 

l a t u r e ,  t h e  Execut ive Commission, t h e  L e g i s l a t i v e  Committee, or 

even t o  t h e  academic s e l f - s e l e c t e d  t a s k  f o r c e .  

To avoid t h e  misconcept ion t h a t  I am sugges t ing  d e n i a l  

o f ,  a c c e s s  t o  t h e  c o u r t s  t o  whose who f e e l  t h a t  t h e y  have been 

denied  s t a t u t o r y  or  c o n s t i t u t i o n a l  r i g h t s ,  I should  sharpen  my 

p o i n t  by e x p l i c i t  d e f i n i t i o n .  So much depends on t h e  perspec-  

t i v e .  I n  my p e r s p e c t i v e  I see a g r e a t  d i f f e r e n c e  between t h e  

two r o l e s .  On one s i d e ,  I see a c o u r t  which t r i e s  t o  de te rmine :  
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was J o n e s  u n l a w f u l l y  e x c l u d e d  from t h e  U n i v e r s i t y  of S t a t e  X ,  

a n d  w h i c h ,  h a v i n g  a n s w e r e d  the  q u e s t i o n  i n  t h e  a f f i r m a t i v e ,  

f a s h i o n s  a d e c r e e  d e s i g n e d  t o  b r i n g  a n  e n d  t o  t h e  d e n i a l  of t h e  

p l a i n t i f f ' s  r i g h t s .  On t h e  o t h e r  s i d e ,  I see  a c o u r t  w h i c h ,  

b i d d e n  o r  u n b i d d e n ,  u n d e r t a k e s  t o  s o l v e  t h e  p r o b l e m  of u n e q u a l  

e d u c a t i o n  i n  S t a t e  X .  

I n  s h o r t ,  I am n o t  a t  a l l  s u r e  t h a t  t h e  c o u r t s  h a v e  

e i t h e r  t h e  manpower ,  t h e  t a l e n t ,  t h e  t o o l s  o r  t h e  a u t h o r i t y  t o  

d o  t h e  s e c o n d .  

I f  i n v e s t i g a t i o n  s h o u l d  r e v e a l  t h a t  my d o u b t s  a r e  t o  

be r e s o l v e d  u n f a v o r a b l y  t o  s u c h  a n  e x p a n d e d '  p r o b l e m - s o l v i n g  r o l e  

f o r  t h e  c o u r t s ,  s h o u l d  w e  n o t  speak p l a i n l y  a n d  a v o i d  t h e  unhap-  

p i n e s s  o f  d i s a p p o i n t e d  e x p e c t a t i o n s  i n  a n  e r a  a l r e a d y  w e l l  endowed 

w i t h  g r e a t  e x p e c t a t i o n s  d e s t i n e d  n e v e r  t o  b e  r e a l i z e d ?  

The  c h a r a c t e r i s t i c s  I h a v e  a t t r i b u t e d  t o  t h e  c o u r t s  

s u g g e s t  t h e  e x p l o r a t i o n  of a d d i t i o n a l  ways  i n  w h i c h  t h e  b u s i n e s s  

?-q7 
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now o v e r l o a d i n g  t h e  c o u r t s  m i g h t  b e  l essened .  T h e r e  a r e  two 

m a i n  r o u t e s  w e  c a n  t a k e  t o w a r d  t h i s  g o a l  -- s u b s t a n t i v e  a n d  

p r o c e d u r a l .  

The  use o f  t h e  s u b s t a n t i v e  r o u t e  is d e p e n d e n t  upon 

d e t e r m i n a t i o n s  o f  s o c i a l  p o l i c y  w h i c h ,  i n  a d e m o c r a c y ,  a r e  n o t  

made i n  t h e  c o u r t s .  A long  t h e  s u b s t a n t i v e  r o u t e ,  I i n v i t e  

i n s p e c t i o n  of  t h r e e  t y p e s  of j u d i c i a l  b u s i n e s s ,  c u r r e n t l y  i n  

t h e  c o u r t s ,  w h i c h  may be w i t h d r a w n :  a c t i v i t i e s  w h i c h  d o  n o t  

i :: t c : 7”- c n t i c n ; 

b e t t e r  b e  r e s o l v e d  b y  a n o t h e r  b r a n c h  of g o v e r n m e n t ;  a n d  c o n t r o -  

v e r s i e s  w h i c h ,  i d e a l l y ,  s h o u l d  b e  r e s o l v e d  b y  a n o t h e r  b r a n c h  o f  

g o v e r n m e n t ,  b u t  w h i c h  h a v e  come i n t o  t h e  c o u r t s  because of  a 

d e f a u l t  o f  t h e  o t h e r  b r a n c h e s .  

T h i s  i n s p e c t i o n  h a s  t o  be a n i m a t e d  b y  a n  a w a r e n e s s  

t h a t  o u r  j u d i c i a l  r e s o u r c e s  a r e  i n  v e r y  l i m i t e d  s u p p l y :  t h a t  

t h e y  a r e  s t r e t c h e d  t h i n ;  t h a t  t h e i r  u s e  i n  l e s s  a p p r o p r i a t e  
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s i t u a t i o n s  is a d e n i a l  o f  t h e i r  use i n  more  a p p r o p r i a t e  s i t u a -  

t i o n s ;  t h a t  t h e  c o n s e r v a t i o n  o f  t h e  j u d i c i a l  r e s o u r c e s  h a s  

become a n  i m p e r a t i v e  n e c e s s  i t y  . 

One g u i d i n g  t e s t  f o r  i d e n t i f y i n g  cases  i n  t h e  f i r s t  

c a t e g o r y  -- t h o s e  w h i c h  d o  n o t  w a r r a n t  use o f  t h e  c o u r t s  o r  a n y  

o t h e r  g o v e r n m e n t  i n t e r v e n t i o n  -- is  w h e t h e r  t h e  a d v e r s a r y  s y s t e m  

is t h e  b e s t  means  f o r  t h e i r  d i s p o s i t i o n .  

The c o u n t r y  is d o t t e d  w i t h  p r o b a t e  c o u r t s ,  a v e r y  

l a r g e  p a r t  o f  whose  work is u n c o n t e s t e d .  Why e m p l o y  j u d g e s  

a s  f i l i n g  c l e r k s ?  The  B r i t i s h  h a v e  d e v e l o p e d  a f o r m  o f  p r o b a t e  

w h i c h  d e s e r v e s  o u r  e m u l a t i o n .  I n  e s s e n c e ,  w i l l s  a r e  f i l e d  

a s  d e e d s  a r e  i n  t ' h i s  c o u n t r y  -- a n d  t h e r e  a r e  no  c o u r t  p r o -  

c e e d i n g s  u n l e s s  t h e r e  is a d i s a g r e e m e n t  among c l a i m a n t s .  T h e r e  

is n o  n e e d  t o  impose t h e  a d v e r s a r y  s y s t e m  o n  p e r s o n s  who a r e  

n o t  a d v e r s a r i e s .  

T h e  u n c o n t e s t e d  d i v o r c e  is t h e o r e t i c a l l y  n o t  q u i t e  

i n  t h e  i d e n t i c a l  p o s i t i o n .  Many ? u r i s d i c t i o n s  s t i l l  l o o k  

3-09 
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a s k a n c e  a t  d i v o r c e  on demand, and r e q u i r e  s c r u t i n y .  Why need  

t h a t  s c r u t i n y  be  j u d i c i a l ?  I n  many o t h e r  j u r i s d i c t i o n s ,  

t h e  j u d i c i a l  i n t e r v e n t i o n  i s  of  t r i v i a l  p r o p o r t i o n s .  P e r h a p s  

i t  can be  a b o l i s h e d ,  and  j u d i c i a l  r e s o u r c e s  b e t t e r  a p p l i e d .  

The l e g i s l a t i v e  b r a n c h  migh t  a l s o  be i n v i t e d  t o  r e -  

examine  t h e  p o s s i b i l i t y  of d e c r i m i n a l i z a t i o n  of  b e h a v i o r  now 

l o o k e d  upon w i t h  t o l e r a n c e  i n  many j u r i s d i c t i o n s .  T h e s e  i n -  

c l u d e  v i c t i m l e s s  crimes,  s u c h  a s  d r u n k e n n e s s ,  p r o s t i t u t i o n ,  

and g a m b l i n g .  I f  s o c i e t y  i n  f a c t  t o l e r a t e s  t h i s  b e h a v i o r ,  

t h e n  i n  a s e n s e  t h e r e  i s  no  a d v e r s i t y  be tween t h e  government  

p r o s e c u t o r  and  t h e  d e f e n d a n t .  

T h e r e  a r e  s e v e r a l  t y p e s  o f  d i s p u t e s  now. r e s o l v e d  

i n  t h e  c o u r t s  which a r g u a b l y  m i g h t  b e t t e r  be r e s o l v e d  by a n o t h e r  

b r a n c h  of gove rnmen t .  

The  g r e a t e s t  consumer of j u d i c i a l  r e s o u r c e s  and 

e n e r g y  is  t h e  p e r s o n a l  i n j u r y  l a w s u i t .  Recent a c t i v i t y  
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.in the field of  no-fault auto-insurance suggests that the 

nation is ready -- or can be made ready -- to treat the 

use of the automobile as involving widespread risks which 

can b e s t  be treated as a generalized cost of getting about 

in our society. The establishment of universal auto insur- 

ance and the dejudicialization of all personal injuries 

attributable to automobiles would change the character 

and climate of our courts The question is simply one 

of timeliness: are the legislatures ready f o r  it? . 

Years ago, it was realized that there was a better 

way to deal with industrial accidents than the judicial 

allocation of fault. The Workmen's Compensation laws recog- 

nized that injuries to workmen should be borne as a cost of 

operations, and their burden spread by insurance. These laws 

have spared the courts an enormous burden. However, some 

employees -- notably seamen and railroad workers -- are 
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e x c l u d e d  f r o m  t h e  c o v e r a g e  o f  Workmen 's  C o m p e n s a t i o n .  I f  

t h o  w o r k m e n ' s  c o m p e n s a t i o n  p r i n c i p l e  w e r e  e x t e n d e d  t o  t h e m ,  

a f u r t h e r  b u r d e n  wou ld  be removed f r o m  t h e  c o u r t s .  T h e s e  

a r e  p o l i t i c a l l y  s e n s i t i v e  a r e a s .  B u t  no  o n e  c o n c e r n e d  w i t h  

t h e  b u r d e n  on  t h e  c o u r t s  c a n  a f f o r d  t o  o v e r l o o k  t h e m .  

Also  i n c l u d e d  i n  t h e  c a t e g o r y  of  d i s p u t e s  w h i c h  

m i g h t  b e t t e r  b e  r e s o l v e d  by  a n o t h e r  b r a n c h  of g o v e r n m e n t  

a r e  cases  i n  w h i c h  t h e  c o u r t s  a r e  u s e d  n o t  b e c a u s e  t h e  

p a r t i e s  d e s i r e  a j u d i c i a l  d e c i s i o n ,  b u t  r a t h e r  a s  a n  in: 

s t r u m e n t  o f  d e l a y ;  a s  a n e g o t i a t i n g  t a c t i c .  I n  many c o n -  

t e s t e d  t e n d e r  o f f e r s ,  i t  is a n  o p e n  s e c r e t  t h a t  n e i t h e r  s i d e  

e x p e c t s  j u d i c i a l '  r e s o l u t i o n  o f  a c o n t r o v e r s y .  I n s t e a d  t h e  

c o u r t  is used  a s  a f i l i b u s t e r i n g  a g e n t ,  a s  a b a r g a i n i n g  

t o o l  -- t o  s low down t h e  p r o c e s s  u n t i l  t h e  o f f e r i n g  p r i c e  

is  r a i s e d ,  o r  o t h e r  f o r c e s  i n t e r v e n e .  I am i n f o r m e d  t h a t  

i n  B r i t a i n ,  c o r p o r a t e  t a k e - o v e r s  r a r e l y  i f  e v e r  m a k e  t h e i r  
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way i n t o  t h e  c o u r t s ;  t h e y  a r e  i n s t e a d  h a n d l e d  by  a n  admin-  

i s t r a t i v e  a g e n c y .  

I n  a l l  f a i r n e s s  t o  t h e  l e g i s l a t u r e s ,  w e  m u s t  r e c o g -  

n i z e  t h a t  t h e r e  a r e  some d i s p u t e s  w h i c h  t h e  l e g i s l a t u r e s  w i s e l y  

a s s i g n e d  t o  a f o r u m  o t h e r  t h a n  t h e  c o u r t s  -- b u t  i n t o  wh ich  

t h e  c o u r t s  h a v e  s t e p p e d ,  e v e n  when t h a t  o t h e r  f o r u m  was d o i n g  

a capab le  j o b .  A c o n s p i c u o u s  example was t h e  r e c e n t  d e c i s i o n  

11 
o f  t h e  S e c o n d  C i r c u i t  i n  G r e e n  v .  S a n t a  F e  I n d u s t r i e s ,  I n c .  

The  c o u r t  h e l d  t h a t  use o f  t h e  D e l a w a r e  s h o r t - f o r m  m e r g e r  -- 

u n d e r  w h i c h  s h a r e h o l d e r s  oE 9 0 %  o f  t h e  s tock  o f  a c o r p o r a -  

t i o n  c o u l d  a c q u i r e  t h e  1 0 %  m i n o r i t y  i n t e r e s t  -- c o u l d  r e s u l t  

i n  a s e c u r i t i e s  f r a u d  c la im u n d e r  R u l e  l ob -5 .  S t a t e  law a t -  

tempted t o  l i m i t  t h e  m i n o r i t y  s h a r e h o l d e r s '  r emedy  t o  a p p r a i s a l  

r i g h t s .  T h e  o p i n i o n ,  on  i t s  s u r f a c e ,  is a t e c h n i c a l  a p p l i c a t i o n  

o f  t h e  f e d e r a l  s e c u r i t i e s  l a w s .  B u t  I v e n t u r e  t h a t  t h e  o p i n i o n ' s  

11. No. 75-7256 ( 2 d  C i r . ,  Feb.  1 8 ,  1 9 7 6 ) .  
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ef feLt .  3,s 1:) bcilig i n t o  t h e  c o u r t s  a whole group o t  d i s -  

p u t e s  whicli t l )e  l e g i s l a t i i r e  thought  could be t r e a t e d  ade- 

q u a t e l y  e l scwh2 ie .  

A f i l l d l  a r e a  i n  which we may e x p l o r e  s u b s t a n t i v e  

changes of  t.1112 biisirtess o €  t h e  c o u r t s  a r e  those  d i s p u t e s  w l ; 5 c : h ,  

i dea l3  y sIio111 d h e  r e so lved  by o t h e r  branches of government 

b u t  wt1jc.h t ~ c ~ i i i t ~  i i i t  o tI1e co1irt.s throuyil t h e  i n a c t i o n  O K  i . r ~ . : -  

s p o n s i b i l i t  1: o f  those  o t h e r  branches.  

I ~ I  l ay  t e rms ,  i t  h a s  been s a i d  t h a t  t h e  c o u r t s  o f  

today a ,  e I. 111in1 n ( j  sci ,oolS dnd p r i s o n  SySteiIiS, p r e s c r  i b  i n c j  

~ u r r i c ~ ~ l a ,  t o r ~ ~ ~ i i l i i t  i i ig budgets ,  and r e g u l a t i n g  the  env i ron  . 

melit. L i l t  i.112 l a y  rrecsion c o n c e a l s  more than i t  r e v e a l s .  I n  

v i r t u a l l y  a l l  o f  t h e  c a s e s  i n  which c o u r t s  have e n t e r e d  a r e a s  

t h a t  a r e  inore p ~ o p e c l y  -- and can be more e f f e c t i v e l y  --- d e a l t  

w i t h  i n  the  o t h e r  branches ,  t h e  c o u r t s  have done s o  by reason  
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of t h e  d e f a u l t  of the l e g i s l a t u r e s  and e x e c u t i v e s .  -- Baker v .  

1 2  
Ca r r  i l l u s t r a t e s  t h e  p o i n t .  The re  a r e  many e x a m p l e s .  IP 

1 3  
Wyatt  v .  S t i c k n e y ,  Judge  Frank M .  J ohnson  o f  t h e  Middle  

D i s t r i c t  o f  Alabama p l a c e d  v i r t u a l l y  t h e  e n t i r e  m e n t a l  h e a l t h  

s y s t e m  of t h e  S t a t e  o f  Alabama under  t h e  s u p e r v i s i o n  of  t h e  

F e d e r a l  C o u r t .  B u t  t h a t  d e c i s i o n  was n o t  m o t i v a t e d  by t h e  

j u d g e ' s  d e s i r e  t o  become a m e n t a l  h o s p i t a l  a d m i n i s t r a t o r ;  i t  

was c o m p e l l e d  by t h e  i n a c t i o n  of t h e  s t a t e  e x e c u t i v e  and  l e g -  

i s l a t u r e ,  I f  a. j11C1ye m l i s t  I n s y e s t  t h e  npers.t_i.n.c~ c o r . d i t i o r ? s  n f  

a p r i s o n ,  d r i o s p i t a l ,  o r  a w e l f a r e  o f f i c e  t o  d e t e r m i n e  w h e t h e r  

c o n s t i t u t i o n a l ,  s t a t u t o r y ,  o r  common law r i g h t s  a r e  b e i n g  i n v a d e d ,  

what  e l s e  can h e . d o  b u t  p e r f o r m  h i s  d u t y ?  And i f  h e  f i n d s  t h a t  

r i g h t s  - a r e  b e i n g  a b r i d g e d ,  what  e l s e  can h e  do  b u t  seek t o  cor- 

r e c t  t h e  a b u s e s ?  

12 .  369 U . S .  186 ( 1 9 6 2 ) .  

13. 344 F .  Supp.  373 ,  344 F .  Supp. 387 ( M . D .  A la .  1 9 7 2 ) ,  e n -  
f o r c i n g  325 F .  Supp,  781 ,  334 F .  Supp.  1341  ( M . D .  Ala,-  
1 9 7 1 ) ,  a f f ' d  i n  p a r t ,  remanded i n  p a r t ,  d e c i s i o n  r e s e r v e d  
i n  p a r t  s u b  nom. Wyatt  v .  A d e r h o l t ,  503  F.2d 1305  ( 5 t h  C i r .  
1 9 7 4 ) .  
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Solv ing  t h e  problem of what should be  done w h e n  

t h e s e  types  of c a s e s  come i n t o  the  c o u r t s  may be t h e  most 

d i f f i c u l t  t a s k  we f a c e .  They may r e p r e s e n t  t h e  grswing t i p  

of t h e  ca se load  of t h e  c o u r t s  i n  t h e  f u t u r e .  T h e  s o l u t i o n  

most c e r t a i n l y  i s  n o t  t o  c l o s e  t h e  cour thouse  d o o r ,  bu t  

p r e f e r a b l y  t o  change t h e  manner i n  which t h e  l e g i s l a t u r e  

and e x e c u t i v e  respond t o  d i f f i c u l t  s o c i a l  and p o l i t i c i a l  

problems,  s o  t h a t  very fe.., w i l l  need t o  b r i n g  t h e m  t o  t h e  

cour thouse  door .  The c o u r t s  should n o t  be t h e  on ly  p l a c e  

i n  whici- j u s t i c e  i s  a d m i n i s t e r e d .  

We m u s t  a l s o  e x p l o r e  the  p rocedura l  r o u t e  t o  

l e s s e n i n g  t h e  burdens on t h e  c o u r t s .  T h i s  r o u t e  is ,  of 

c o u r s e ,  one which has  o f t e n  been u s e d  both t o  keep c e r t a i n  

b u s i n e s s  o u t  of t h e  c o u r t s  and t o  guide  o t h e r  b u s i n e s s  through 

_ -  t h e  c o u r t s .  We have used a v a r i e t y  of g a t e s  t o  exc lude  

some would-be l i t i g a t o r s  from t h e  cour thouse .  Thei r  names 

a r e  well-known: p e r s o n a l  j u r i s d i c t i o n ,  s u b j e c t - m a t t e r  
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jurisdiction, case and controversy, standing, primary j u r i s -  

diction, exhaustion of remedies, amount in controversy. 

What more can we do to keep out the worthless, the 

trivial, and those litigations which, by a definition not y e t  

formulated, ought not to be in the courts? 

Here, I confess that I am adrift on a sea of qt ies- 

tions. It is possible to increase the price of admission to 

the courthouse; but that C ; ~ C ’ ! S  against our tradition of freedom 

of access to the courts without distinction by reason of 

wealth. We might increase the risks of  litigation by fol- 

lowing the English in imposing the expense of attorneys’ 

fees on the losing party. Again, our history is opposed 

to it. In some cases, we might require posting a bond for 

costs. That has been tried, with modest success. 

The difficulty with these proposals is that they 

may achieve exclusion for adventitious reasons. 



I t  w o u l d  seem t o  me t h a t  t h e  h i g h e r  t h r e s h o l d  i n  f r o n t  

o f  t h e  c o u r t h o u s e  d o o r  s h o u l d  be b u i l t  o n  t h e  p r o b a b l e  mer jt 

o f  t h e  c l a i m .  T h a t  s u g g e s t s  t h e  q u e s t i o n  w h e t h e r  i t  w a u l d  5e 

p r u d e n t  t o  b o r r o w  f r o m  o u r  c r i m i n a l  p r a c t i c e  a n d  r e q u i . r e  a c i v i l  

l i t . i g a n t  t o  show " p r o b a b l e  m e r i t "  b e f o r e  h e  c r a n k s  i n t o  a c t i o n  

t h e  p r o d i g i o u s  x a c h i n c r y  af t h e  j u d i c i a l  p r o c e s s .  

I l l u s t r a t i v e  o f  t h i s  i.5 r.he a t t e m p t ,  n o t  f u l l y  r e f i n e d ,  

i n  t h e  f i e l d  of  m e d i c a l  rn; p , a c t . i c . e  t o  s c r e e n  c l a i m s  by t h e  use 

of  m i x e d  p a n e l s ,  i n c l u d i n g  d o c t o r s .  T h i s  i s  b u t  o n e  e x p e r i m e n t  

i n  a f i e i d  o p e n  t o  much t r i a l .  

T h e r e  is n o  d e n y i n g  t h a t  j u d i c i a l  m a c h i n e r y  c a n  h e  

u s e d  a n d  is u s e d  f o r  i l l e g i t i m a t e  p u r p o s e s :  t o  h a r a s s  b y  

d i s c o v e r y ,  t o  e x t o r t ,  t o  f i l i b u s t e r .  

F u r t h e r  e x p l o r a t i o n  m i g h t  r e v e a l  w h e t h e r  s u c h  a 

s h o w i n g  of m e r i t  w o u l d  f a v o r a b l y  a f f e c t  t h e  j u d i c i a l  b u r d e l i .  
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One s t a g e  a t  w h i c h  a r e q u i r e m e n t  of s h o w i n g  

p r o b a b l e  m e r i t  m i g h t  b e  u s e f u l  i s  t h e  p o i n t  a t  w h i c h  

d i s c o v e r y  is t o  b e g i n .  I b e l i e v e  i t  is f a i r  t o  s a y  t h a t  

c u r r e n t l y  t h e  power  f o r  t h e  most mass ive  i n v a s i o n  i a t o  

s p r i v a t e  p a p e r s  a n d  p r i v a t e  i n f o r m a t i o n  is a v a i l a b l e  t o  a n y -  . - .  

o n e  w i l l i n g  t o  t a k e  t h e  t r o u b l e  t o  f i l e  a c i v i l  c o m p l a i n t .  

A f o r e i g n e r  w a t c h i n g  t h e  t l i sc .o ; rc ry  p r o c e e d i n g s  i n  a c i v i l  

s u i t  would n e v e r  s u s p e c t  t ~ ? ~ ~ :  t h i s  c o u n t r y  17::s a h i g h l y -  

p r i z e d  t r a r l j +  3 n  of p r i v a c y  e n s h r i n e d  i n  t h e  F o u r t h  Amendment .  

U n l e s s  my e x p e r i e n c e  is u n i q u e ,  I h a z a r d  t h e  o p i n i o n  

t h a t  s u c h  d i s c o v e r y  p r o c e e d s  w i t h  n o  a t t e m p t  a t  s e r i o u s  r e g u -  

l a t i o n .  I f  t h e  t h r e s h o l d  f o r  a d m i s s i o n  t o  d i s c o v e r y  were 

l i f t e d  s o  a s  t o  r e q u i r e  a s h o w i n g  of  p r o b a b l e  m e r i t ,  t h e  f l o w  

of  s e v e r a l  c l a s s e s  o f  l i t i g a t i o n  w o u l d  t e n d  t o  d i m i n i s h .  Many 

a c t i o n s  a r e  i n s t i t u t e d  o n  t h e  b a s i s  o f  a hope t h a t  d i s c o v e r y  
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w i l l  r e v e a l  a c l a im.  To some e x t e n t ,  t h i s  is t h e  r e s u l t  of 

t h e  l i b e r a l i z e d  r e q u i r e m e n t s  o f  p l e a d i n g ,  h e r a l d z d  hi. tklc 

b e g i n n i n g  o f  t h i s  c e n t u r y ,  w h i c h  r e d u c e d  t h e  r c q d i r e m c n t s  o f  

t h e  p e t i t i o n  a n d  l e f t  f o r  d i s c o v e r y  t h e  o p p o r t u n i t y  t o  d e f i n e  

t h e  f a c t s  a n d  i s sues .  ' T h e  t h e o r y  was t h a t  t h i s  w o u l d  p r e -  

v e n t  p l e a d i n g  f r c rn  b e i n g  a "game o f  s k i l l "  a n d  p r e v e n t  t r i a l s  

1 4  
f rom b e c o m i n g  " s p o r t i n g  matches."  T h e  p r a c t i c e  -- i n  many 

a r e a s  of t h e  law -- h a s  bec.iq t o  make - d i s c o v e r y  t h e  " s p o r t -  

i n g  m a t c h "  arid a n  e n d u r a n c c -  c o n t e s t .  Is t h i s  a l u x u r y  w h i c h  

a n  o-Jer t; . '*;iJ j u d i c i a l  s y s t e m  c a n  a f f o r d ?  

T h e  f e d e r a l  s y s t e m  h a s  l o n g  r e c o g n i z e d  t h a t  a c l a i m  

may be t o o  s m a l l  t o  w a r r a n t  t h e  a t t e n t i o n  of i t s  c o u r t s .  T h e  

1 4 .  - See C o n l e y  v .  G i b s o n ,  355  U.S. 4 1  ( 1 9 5 7 ) .  

2-20 
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s t a t e s  have  n o t  e n j o y e d  t h i s  l u x u r y .  T h e y  have s t r u g g l e d  w i t h  

i n f e r i o r  c o u r t s  and s m a l l  c l a i m s  c o u r t s .  Is i t  possible t.3 d e f i n e  

a c l a s s  o f  c o n t r o v e r s i e s ,  modes t  i n  amount., n o t  v e r y  s i a n  l f i c a n t  

in p r i n c i p l e ,  w h i c h  need r e s o l i i t i o i i  f o r  t h e  peace and ha.--.ony 

o f  t h e  c o m n u n i t y ,  b u t  which d o  n o t  need t h e  c o u r t s ?  I f  513, 

c a n  p r o v i s i o n  be made f o r  t h e  l a y  a r b i t r a t i o n  of  s u c h  " n e r c j h -  

borhood d i , c p u t e s . "  Refu.731 tc have r e c o u r s e  t o  s l i ch  e x t r a -  

j u d i c i a l  t r i b u n a l s  might. t s o  burdened  a s  t o  make t h e  a r b i t r a -  

t i o r :  almePr c - -ompul so ry .  

C o n v e r s e l y ,  i s  i t  p o s s i b l e  t h a t  some cases  a r e  t o o  

b i g  f o r  j u d i c i a l  a c t i o n ,  and p r o c e d u r a l  l i m i t a t i o n s  on t h e  

s i z e  of a c a s e  s h o u l d  be imposed? 

By " t o o  b i g " ,  I mean t h a t  t h e  t r i a l  f o r m a t  a s  we 

know i t  canno t .  accomodate  i t s e l f  t o  t h e  r e q u i r e m e n t s  of  i h e  
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c a s e .  T h i s  i n c o n g r u e n c e  may a r i s e  f r o m  excess  i n  a n y  number of . 

d i m e n s i o n s .  I t  may i n v o l v e  t oo  many p a r t i e s ,  o r  r a i s e  a n  

e x c e s s i v e  d i v e r s i t y  of i s s u e s ,  o r  t ake  t o o  l o n g  t o  t r y .  

15 
I n  U n i t e d  S t a t e s  -_- v .  - I B M ,  now on  t r i a l  i n  t h e  S o u t h e r n  

D i s t r i c t  o f  N e w  Y o r k ,  t h e  t r i a l  j u d g e  a n n o u n c e d  a t  t h e  b e g i n n i n g  

t h a t  h e  e x p e c t e d  t o  d e v o t e  o n e  y e a r  t o  t r i a l  a n d  o n e  y e a r  t o  

d e c i s i o n .  T h e  g o v e r n m e n t  a n n o u n c e d  i t  would  c a l l  1 0 0  w i t n e s s e s ,  

and IBM s a i d  i t  wou ld  c a l l  -100. A f t e r  n i n e  m o n t h s  of t r i a l  

a n d  2 5  g o v e r n m e n t  w i t n e s s e s ,  t h e  e n d  is n o w n e r e  i r i  s i g h t .  

1 6  
T h i s  is n o t  a s o l i t a r y  example. 

I v e n t u r e  t h e  g u e s s  t h a t  t h e s e  d i n o s a u r  cases  

1 5 .  6 9  C i v .  200  ( S . D . N . Y . )  

1 6 .  I n  U n i t e d  S t a t e s  v .  A r k a n s a s  F u e l  O i l  C o r p . ,  1 9 6 0  T r z d e  Cas.  
11 6 9 , 6 1 9  ( N . D .  O k l a .  1 9 6 0 ) ,  I was o n e  of 8 4  l a w y e r s  d e p l o y e d  
a r o u n d  4 0  l a r g e  t a b l e s .  What  m i g h t  h a v e  b e e n  t u r n e d  i n t o  a 
s h a m b l e s  was s a v e d  by  a j u d g e  of e x t r a o r d i n a r i l y  h i g h  q u a l i t y  
a n d  by t h e  w i l l i n g n e s s  of t h e  d e f e n d a n t s  t o  a l l o w  a committee 
of f o u r  t o  manage  t h e  ca se  f o r  t hem.  I n  U n i t e d  S t a t e s  v .  
Aluminum C o . ,  1 4 8  F .2d  416  ( 2 d  C i r .  1 9 4 5 ,  p e r  L e a r n e d  H a n d ) ,  
t h e  c o m p l a i n t  named 6 3  d e f e n d a n t s .  
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c o u l d  h a v e  b e e n  t r a n s l a t e d  i n t o  t r j . a l s  of  n o r m a l  m a g n i t u d e  

i f  t h e r e  w e r e  n o  c h o i c e .  A t r i a l  is a medium of comniun ica -  

t i o n ,  a n d  e v e r y  s u c h  medium --- w h e t h e r  i t  be d n e w r p 3 p e r ,  c .  

b r o a d c a s t ,  o r  a p l a y  -- h a s  l e a r n e d  t o  a c c o m o u a i e  i t s e l f  t >  

a;' e f f e c t i v e  s i z e .  T r i a l s  a r e  n o  e x c e p t i o n .  

No m a t t e r  how a b l e  t h e  j u d g e ,  a r e  w e  wise t o  ass:.gri 

s u c h  e n o r m o u s  c a s e s  t o  t h e  c o u r t s ?  S h o u l d  t h e  number  o f  p r t i . e s ,  

i n s t e a d ,  be l i m i t e d  s o  t h a  3 j u d g e  c a n  s i ~ o l t a n e o u s l y  c a r r y  

i n  h i s  :r:ind t h e  p o s i t i o n  a n d  i n t e r e s t s  o f  e a c h  of t h e m ?  What  

a r e  t h e  c : t e r  l imi t s  of  s i z e  i n  n u m b e r s  a n d  d u r a t i o n ?  Is i t  

" c r a n i a l  c a p a c i t y " ?  M u s t  t h e  r e c o r d  b e  s o  c o n f i n e d  t h a t  j . t  c a n  

be c o n t a i n e d  w i t h i n  a s i n g l e  c r a n i u m ;  t h a t  i f  i t  n e e d s  a com- 

p u t e r i z e d  memory ,  i t  is n o  l o n g e r  s u i t a b l e  f o r  a j u d g e  O K  a 

1 7  
j u r y ?  I n  U n i t e d  S t a t e s  v .  D a r d i ,  a s t o c k - m a n i p u l a t i o n  cese ,  

t h e  j u r y  s e r v e d  11 m o n t h s .  Does t h a t  c o n s t i t u t e  a t r i a l ?  

1 7 .  3 3 0  F . 2 d  3 1 6  ( 2 d  C i r .  1 9 6 3 ) ,  c e r t .  - d e n . ,  3 7 9  U . S .  8 4 5 ,  
379  U.S.  8 6 9  ( 1 9 6 4 ) .  On a p p e a l ,  t h e  d e f e n d a n t s  a r g u e d ,  
u n s u c c e s s f u l l y ,  t h a t  t h e  l e n g t h  of t h e  t r i a l  a l o n e  COT- 
' s t i t u t e d  a d e n i a l  o f  a f a i r  t r i a l .  3 3 0  F . 2 d  a t  3 2 9 .  
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Cases of  t h i s  d i m e n s i o n  d o  n o t  b e l o n g  i n  t h e  cou:+--s . 

i n  t h e i r  p r e s e n t  f o r m .  We m u s t  e i t h e r  r e d u c e  them t o  a mar-3qc- 

a b l e  s i z e  for t h e  c o u r t s ,  or  f a s : i i o r i  a i l o t h e r  f o r u m  i n  our 

g o v e r n m e n t  t o  h a n d l e  t h c r . .  

Wc'.z3y a l s o  be a b l e  t o  f i n d  p r o c e d u r a l  d e v i c e s  

w h i c h  s a v e  t i m e  by c h a n g i n g  t h e  mannc;  i n  w h i c h  c o u v t s  tr;? 

cases .  F o r  example ,  many major  p a t e n t  cases  t h e s e  d a y s  havf-. 

become i n v o l v e d  i n  a t h r e e ? -  s ~ e t e d  t r i a l :  1.1) t h e  v a l i d i t y  

of t h e  pa t r t? l .  a n d  i t s  i n f r i n g e m e n t ;  ( 2 )  f r a u d  on t h e  p a t e n t  

o f f i c e  i n  i t s  p r o c u r e m e n t ,  a n d  ( 3 )  a n t i t r u s t  i m p l i c a t i o c s  

i n  t h e  e x p l o i t a t i o n  o f  t h e  p a t e n t .  A l a r g e  number  of cases  

become e n t a n g l e d  i n  t h i s  t r  i - l a t e r a l  c o m p l e x i t y .  I f  i n s t e a d ,  

t h e  p a t e n t  a n d  i n f r i n g e m e n t  issues were t r i e d  f i r s t ,  t h e  

n e e d  t o  t r y  t h e  o t h e r  i s s u e s  m i g h t  be e l i m i n a t e d ,  o r  t h e  

t r i a l  o f  t h o s e  issues m i g h t  be g r e a t l y  s i m p l i f i e d .  Even  
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i f  t h e  c o u r t  had t o  t r y  t h r e e  s e p a r a t e  cases ,  i t  m i g h t  t a k e  

l e s s  time and e f f o r t  t h a n  when the t h r e e  issues a r e  c o n s o l i -  

d a t e d  f o r  one  t r i a l .  C o u r t s  h a v e  taKen s i m i l a r  stek3s i n  t!'? 

p a s t .  For e x a m p l e ,  i n  1 9 4 7 ,  t h e  Supreme C o u r t  h e l d  i n  -- B r u c e ' s  - _- - - 

1 8  
- , Ju ices ,  I n c .  v .  American Can C o .  t h a t  a b u y e r ,  s u e d  on a n  

a c c o u n t ,  may riot  r a i s e  a s  a d e f e n s e  t h a t  t he  s e l l e r  engaged  

i n  p r i c e  d i s c r  i n i n a t i o n  i n  v i o l a t i o n  of t h e  Robinson-Patman 

A c t .  T h e  r e s u l t  was h a r d l ?  .:ompelled b y  the s u b s t a n t i v e  l a w ;  

i t  was ,  i n s t e a d ,  t h e  a d o p t i o n  o f  a p r o c e d u r a l  r u l e  f o r  

a l l o c a t i n c  j u d i c i a l  r e s o u r c e s .  .. 
Whatever  p r o c e d u r a l  o r  s u b s t a n t i v e  c h a n g e s  a r e  

made t o  a l l e v i a t ' e  t h e  b u r d e n  on t h e  c o u r t s ,  t h e r e  is o n e  

s t e p  t h a t  c l e a r l y  m u s t  be t a k e n .  We m u s t  p r o v i d e  b e t t e r  

-- 

1 8 .  330 U.S. 731 ( 1 9 4 7 ) .  
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m e t h o d s  f o r  p r e d i c t i n g  t h e  w o r k l o a d  of the c o u r t s .  I n  1 9 7 2 ,  

C h i e f  J u s t i c e  Burger  s u g g e s t e d  tlie p r e p a r a t i o r :  o f  a j r i d i c i n l  

I(: 
i m p a c t  s t a t e m e n t  when l e g i s l a t i o n  is t inder  c o n s i d t r a t . i o n .  

C o n g r e s s  h a s  y e t  t o  a c t  o n  t h i s  r e c o m m e n d a t i o n .  I m p a c t  

s c a t e m e n t s  a r e  i n d e e d  n e c e s s a r y  -- b o t h  s o  t h a t  C o n g r e s s  c 6 n  

t h i n k  twice a b o u t  e n a c t i n g  l e g i s l a t i o n  w h i c h  w i l l  h a v e  a n  rm- 

pac t  o n  t h e  c o u r t s  d i s p r o p o r t i o n a t e  t o  i t s  s o c i a l  u t i l i t y ,  arid 

s o  t h a t  j u d g e s  c a n  be a p p c l  .+-eci i n  a n t i c i p a t . i o n  o f  t h e  i n c r e a s e d  

c a s e l o a d  -- n o t  y e a r s  a f t e r  t h e  b u r d e n  h a s  become b a c k b r e a k i n g .  

When a n y  l a r g e  h o u s i n g  p r o j e c t  is p l a n n e d ,  i t  is r e c o g n i z e d  

t h a t  water  m a i n s  a n d  s e w a g e  l i n e s  m u s t  be i n s t a l l e d  t o  meet 

t h e  new demand  b e f o r e  t h e  r e s i d e n t s  a r e  i n  o c c u p a n c y .  Our 

l e g i s l a t u r e s  s h o u l d  do t h e  same i n  p l a n n i n g  j u d i c i a l  s e r v i c e s .  

I w o u l d  t ake  t h e  s u g g e s t i o n  o n e  s t e p  f u r t h e r .  

J u d i c i a l  impact  s t a t e m e n t s  s h o u l d  n o t  be l i m i t e d  t o  assess -  

1 9 .  W a r r e n  B u r g e r ,  " T h e  S t a t e  o f  t h e  F e d e r a l  J u d i c i a r y - 1 9 7 2 " ,  
58  A . B . A . J .  1 0 4 9 ,  1 0 5 0  ( 1 9 7 2 ) .  
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ing the effect of new l e g i s i c t i o r i .  Jitdi.ciii1 dcc 3iurj .s  a3 

have a tremendous impact on t . h e  workZc)ad of the c o : ~ r % s .  For  

example, the courts' increasing reccp+:ivity to civil righl-.s 

actions under Scctior! 1383 hn.=  atddcd ac: many cases  tu thr c o u r t s '  

caseload as any legislation enacted duriiig the .past severi.;l 

years. The Judiciary Committees of tiie Congress must not  

only monitor new 1egislat:on tcr, dctermine its likely impact 

on the courts; they must a l  ;CI monitor the c ; ! u r t s  thsmselvss 

to d~.-termjr~-.~ the impact of precedent-setting decisions on 

judicial caseloads. 

The specific suggestions I have made a r e  intended 

to be no more than illustrative; they are intended to suggest 

the areas of inquiry which I believe that we should pursue. 

I believe that there are two common threads w h i r h  

connect them. 

First, as Judge Bazelon has noted, "no matter how 
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much we expand our judicial resources, the c0urt.s cannot 

2 9  
be the primary agency we rely upon to solve ciur pr~blercs." 

Other institutions, in the other branches of q.3vernin~nt and 

outside of the government, must be evaluated t o  deternine 

whether they can assume greater responsibility. The role 

of the courts s h o u l d  be restricted to doing that which COITL- 

mands their special expertise, and t o  seeing that the ot-.hzr 

institutions do the jobs . - : t  they are supposed t o  do. There 

will continue to be dissatisfaction with the administration 

of justice as long as we promote the notion that the c0grt.s 

are the only place in which justice is administered. 

Second, we must inove in the direction of simplifi- 

cation of the law. Nothing else will, in my opinion, materially 

ease the judicial burden. I believe it is a truism that the 

law is becoming excessively complex, excessively sophisticated, 

20. David L. Bazelon, "New Gods for Old: Efficient Courts in 
a Democratic Society", 46 N.Y.U.L. Rev. 653, 654 (1971). 
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unduly mysterious. We all know that to be so in the field of 

taxes. After 50 years of practice, I would no inore have t h e  

audacity to formulate my own tax return than I wc)uld  enga7e 

in open heart surgery. I believe the same excessive complcx- 

ities have entered the field of the securities laws, antitrust 

laws and many other areas of the law. This process of com- 

plication not only overburdens the courts, but makes the law 

less certain, more unpredi-::3ule. When law is so unpredict- 

able that it ceases to function as a guide to behavior, it i s  

no longer law. We have recognized this in the criminal law 

by stating that we will not punish persons for disobeying laws 

2 1  
which are unduly vague. In the civil law, we are forced to 

apply even vague laws to resolve disputes between private 

litigants, but the process carries an enormous cost in 

judicial energy and an even greater cost in lessened respect 

21. See generally Note, "The Void-for Vagueness Doctrine in 
the Supreme Court," 109 U. Pa. L. Rev. 67 (1960). 



. 

f o r  both t h e  c o u r t s  and t h e  l a w .  I f  we do no t  s t o p  t h i s  p 1 3 -  

c e s s  of c o m p l i c a t i o n ,  WP s h a l l  ha;le t 2  evolve i9 i -o  m s r s u p ; a l s ,  

s o  t h a t  each of U S  w i l l  then be a h l e  t o  c a r r y  i n  h i s  p u c ~  

17ot t h e  a n c i e n t  - vadc mecum b u t  a l i v e  and a c t i v e  lawyer i n  

o rde r  t o  keep h i m  o u t  of t r o u b l e .  

- end - 


