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FOR RELEASE ON BELIVERY

(To be delivered in substantially this form)

Keynote Address by Warren E. Burger
Chief Justice of the United States

AGENDA FOR 2000 A.D. -- NEED FOR SYSTEMATIC ANTICIPATION

at the
National Conierence on the Causes of Popular
Dissatisfaction with the Administration of Justice
House Charnber, Statc Capitol
St. Paul, Minncesota
Wednesday, April 7, 1976
5:00 p.m.

We open this meeting of judges, lawyers and scholars lhere at the
scene of Roscoe Pound's 1906 speech, in order to remind ourselves of
what he said and to underscore the sobering reality that progress is slow
and that much remains to be done. On that occasion Pound gave to our
profession and to the country the first truly comprehensive critical
analysis of American justice and of problems that had accumulated in the
first 130 years of our independence. In that span of time our country had
grown from three million people in a largely rural society on the eastern
seaboard to 85 million people spread over a continent with rapidly expand-
ing cities built around a dynamic industrial economy.

The conference we open tonight is significant because it is the first
time that the Chief Justices of the highest state courts, the leaders of the
federal courts, leaders of the organized bar, legal scholars and thoughtful
members of other disciplines have joined forces to take a hard look at how
our system of justice is working,to consider whether it can cope with the
demands of the future, and to begin a process of inquiry into needed

this meeting
change. But /will be judged not on its unique composition but on what

it stimulates for the years ahead,
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If we are to justify taking two days' time of more than 200 leaders
of the Law, it will be useful to make clear what we are not here to do.
That is a task easier, perhaps, than to say with precision what we
hope to accomplish. We are not here to deal primarily with specifics and
details relating, for example, to juvenile justice, sentencing and corrections,
judicial administration, details of procedure, training of lawyers and judges,
regulation of the profession ~-- important as all those are. Those subjects
are receiving increasing attention by various commissions and committees.
We are primarily concerned with fundafnentals.

Since Pound spoke here 70 years ago, there have been countless
conferences, seminars, and studies on every aspect of the administration
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strates, however, that, as Pound said, we have been 'tinkering where
compreh‘ensive reform is needed.' Although we have indeed been tinkering,
we have also been doing a good deal more than in some earlier periods,
when, as Pound said, our profession thought it was making progress by
eliminatir;g "all Latin and Law-French terms from tl;e law books."
Any suggestion that nothing has been done in these 70 years would be very
wrong. A great deal was done, and much of it was due to what he set in
motion here.

We have been making both minor and major improvements from
time to time -- all of them valuable in their setting -- but we have not

really faced up to whether there are other mechanisms and procedures

better adapted
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to meet the needs of society and of individuals. And, even if what we now
have is presently tolerable, we must ask whether it will be adequate to
cope with what will come in the next 25 or 50 years, given the dynamic
expansion of litigation in the past ten years, the growth of the country,
and the increasing complexity of both., When a city or state grows from
three to four million, that does more than increase human problems by
one-third for there is a geometric progression at work, as states like
Florida and California have discovered. Such increases bring tensions
in labor management relations, in schools,/;%ning and housing problems, in
civil rights claims, a.nd/;nhost of other areas. We must consider funda-
mental questions about changes in our society that will create even more
demands on the judicial systems.

Because the world has experienced more changes in these 70 years
than in the preceding 700, we must be prepareu to lift our
sights even higher than Pound had in mind, for the year 2000 will be on
us swiftly and the new demands in the next 25 years will be some unknown
multiple of those we have experienced in the past 25. Many nations,
most agencies of our own government, and private industry have long
had studies underway to prepare them to cope with the future. One
writer calls this ''systematic anticipation,' and he notes that the judiciary
is lagging in this process and needs the help of other

1/

disciplines. So 1 submitthat as long as we are inquiring and probing,

1/
Perloff, The Future of the United States Government (1971),
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not proposing or deciding, we do it boldly, not timidly -- candidly, not

apologetically.

As we begin, it may be beneficial to consider the conditions that
Pound and his generation confronted in 1906, to see how they and later
generations responded to those conditions. An examination of their
‘'successes and failures will help us decide how we should begin to prepare
for the next 25 years and beyond.

At the turn of the century Pouncﬁ and others were attempting to
bring rationality and order to the economic and social chaos caused by
the industrial revolution and the consequent growth of urbanization and
Ly itlie waves of immigration that transformed this country in the second
half of the 19th century. As lawyers and scholars, their major concern

better
was fashioning/means by which people could have their disputes resolved
because it was apparent to them as they entered the 20th century that the
institutions of the 19th were not adequate.

Many years after the St. Paul meeting of 190.6, Herbert Harley
characterized Pound's speech as a ""map to the territqry, with the roads
plainly shown, but no vehicular conveniences provided.'" Pound knew, as
we know, that no one speech, no one conference, would solve the problems,
and after 1906 he and a few others set out to create the ''vehicles'' necessary
to get from where they were to where they wanted to go. Pound was not

satisfied with anything less than fundamental changes.



Our task then, once we review what has gone before, is to re-
examine the ''map' Pound drew, to assess the direction of the roads he
laid out, and to consider whether we need, not only to tighten "nuts and
bolts' but to begin work on the design of some new -- even radically
new -- '"vehicles' to get us where we want to go in the years ahead.

It may be worth more than a footnote, and help us to gain
perspective, to remember that when Pound spoke here most of the
audience came from the downtown hotels by horse and buggy and
some perhaps by horsecars. Where the parking meters now stand
were hitching posts. The horses and buggies are gone,
and men like Henry Ford, Louis Chevrolet, and the Wright Brothers
have altered our lives drastically. Yet we see that, fundamentally,
the methods of settling disputes remain essentially what they were
in that day.

Perhaps what we need are some imaginative Wright Brothers of

the Law to invent, and Henry Fords of the Law to perfect new machinery.
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In considering new approaches we must not be deluded by the kind
of pleasant but erroneous assumption held by Pound, that America was
entering a period of relative tranquility in which it could concentrate on
providing efficient means to remedy old wrongs and create a better,
fairer society. Of course, he did not Iore\see the terrible destruction of
World War I, or the upheavals that would follow it, spawning more wars
and disorders down tb this day. And although Pound was sensitive to the
légitimate complaints of the great mass of working people, he had not yet
grasped fully the needs of racial minorities nor the changes that would be
stimulated when those rights gained recognition. But Pound clearly saw
the need to fashion systems of dispute settlement to meet the conditions
of 1906, in which working and middle income citizens were more and
more crowded into the large cities and were increasingly frustrated by
the tensions, the demands, the physical and emotional abrasiveness of &
new way of life far removed from life in a small town or on a farm.

Pound understood that the old tests based on 19th century notions
of liberty of contract did not meet the needs of people for compensation
for on-the-job injuries and for protection against such things as tainted
food and exploitation of child labor. Added to all this was the growing
crime rate and advent of the automobile, bringing with it a whole new set
of social and economic consequences -- all having an impact on the

courts,

]
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Pound recognized that no one would ever be fully satisfied with
law or with any system of justice. That dissatisfaction, as he said, was
"as old as law'' itself, but he felt much of it was justified, for the courts
seemed powerless to give relief to the victims of harsh new conditions
of industrial and big city life. Courts of that day tended to discourage
some of the legislative actions giving relief.

Pound focused on the court system, which he called "'archaic,"
and on court procedures, which he said were '""behind the times' and
wasteful of judicial time. He condemned '"'the sporting theory of justice .
so rooted in the profession in America that most of us take it for a funda-

mental legal tenet.' What he meant by the sporting theory was that

.....

Jawvers, instead of search
advantage, forgetting they were officers of the court with a monopoly on
legal services that mandated duties to the public as well as to clients.

This is a balance difficult to achieve and now almost forgotten in our
intensely competitive society.

Implicit in this criticism was a call for the leaders of the profes-
sion to use their talents to deal with it. Remember that in 1906 the ABA
was a small, conservative organization, there was no American Judicature
Society, no American Law Institute, no Institute of Judicial Administration.
Only a few lawyers and judges and a handful of legal scholars were willing

to examine the deficiencies of the court systems in relation to peoples'

needs,
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Since 1906 an array of dynamic organizations devgted
to improving justice has come into being. We realize that no one speech
or conference can change things overnight, but the iong range reaction
of the legal community to Pound's speech suggests that speeches and

When he spoke here

conferences can indeed lead to action in a free society. / we know that
the American Bar Association ""establishment'' greeted his St. Paul
address without énthusiasm, and although the next year the Association
created a special committee to investigate the complaints he made, the
feport of that committee wasne/ve;dopted. Yet the influence of what he said
is illustrated in our using the title of his speech to describe this Conference.

The American Judicature Society was organized in 1913 largely
due tu Found's iniluence, and it is perhaps the classic ex;':tmple of the
value of enlisting non-lawyers in the search for better justice. Experience
has shown, however, that it is not easy to make use of other disciplines
except by constant emphasis that specialists in public and business ad-
ministration and the social sciences can help us. In the ultimate sense
the mission of courts is social and economic justice according to standards
established by law. Occasionally people are p\it off by the adjectives
'""social'' and '"economic' but those words are clearly imi)lied in the term
“equai justice'" and they are a natural and inseparable part of the fabric
of every oréanized society. Whether we use or do not use those adjectives,
that kind of justice was the objective of the Declaration of Independence in

1776 and the Constitution in 1787.
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Another measure of the change in attitudes of our profession is
shown in the American Bar Association's transition from an elite group
that reacted with hostility to Pound in 1906 into a2 progressive body
composed of 210,000 representative lawyers. One mark of that meta-
morphosis is that two of the leading figures in the ABA later produced the
justly~famous Vanderbilt-Parker "Minimum Standards of Judicial Adminis-
tration" that.have guided judgés for over 35 years. An ABA Comraission
has now brought those standards up-to-date. In 1955, Attorney General
Herbert Brownell convened the National Cﬁnference on Court Congestion
and Delay, and his succe.s sor, Attorney General Willium P. Rogers,
reconvened that conferen;:e in 1958. The Asscrciation's '"Model State
Judiciary Article' in the 1960's continued this evolution.

The ABA was one of the moving forces in the 1971 Narional Confer-
ence of the Judiciary in Williarn.sburg, Virginia, where the National Tcenter
for State Courts was conceived and very soon brought into operation. It
was the chief instrument i.n 1969 in developing the Institute for Court
Management which has stimulated a great expansion in the use of court
administrators in both state and federal courts.

No review of the new organizations can fail to mention the change
in attitudes of leaders of the bench and bar. Chief Justice Taft took the
lead in creating what is now the Judicial Conference of the United States,
one of the three sponsors of this conference, and the momentum of his
efforts is still felt to this day. The presence here of representatives of the

Supreme Courts of 50 States, their counterparts of the Federal system, and
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other leaders demonstrates that those who now hold positions of responsi-
bility acknowledged an obligation to focus the attention of the profession and
the public on the major problems facing the administration of justice and
to press for solutions.

In 1906 there was profound concern over processes of judicial
selection and what we now call the ''merit selection system, ' first adonted
for some of the Missouri courts in 1940, is used in many states w’ih modi- .
fications to fit local conditions. Later this week, Mr. Justice Finch, the
president of the National Center for State Courts, will discuss this subject.

If there have been disappointments with some c{ the new develop-
ments, a major one was the failure of small claims courts to fulfill their
early promise. These courts appeared in some midwestern states soon
after Pound spoke, and by the 1920's they were used in many jarge
American cities. Probably our profession's tendency toward formalisn:,
that Pound criticized in 1906, was too much for small claims judges to
resist. They have gradually drifted away from the simplified processes
essential for speedy and inexpensive disposition.

The explosive growth of appellate court caseloads in the last decade
has placed vastly increased burdens on the intermediate and highest courts
in both the state and federal systems. Here we now have the benefit of
thoughtful analysis from several major studies in the past five years,

starting with that chaired by Professor Paul Freund of Harvard.

10
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That commitee's report on the Supreme Court caseload had precisely
the intended effect of stimulating debate and other inquiries, including
that of the Advisory Council on Appellate Justice, chaired by Professor
Maurice Rosenberg of Columbia, and more recently of the Commission
on Revision of the Federal Court Anpellate Syst2m, headed by Senator
Hruska, whose proposals now rest with Congress.

These studies will have value only if the Congress can be per-
suaded to act. To illustrate, the caseload of the United States Courts of -
Appeals has more than doublgd since 1968 but no adaitional appellate
judges have been provided.

Pending in Congress is a 4-year-old request for 65 desperately

needed Digtrict an ircuit
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Office of the United States Courts made at the request of the Congress.

The Senate has approved 52 new judgeships, but we will have no additional
judges until the House acts, although there is a near crisis situation,
particularly in the Courts of Appeals. This leads me to suggest that it may
be time to consider whether providing an adequate nufnber of judges can be
better dealt with in some other way. In Florida, for example, the Governor
of the State is authorized by its legislature to create a new judgeship by
executive order based on precise criteria of population, caseloads, and

other relevant factors prescribed in a statutory formula. Were a similar

measure adopted on the federal level, the need for judgeships would not be
caught up in the complexities of elections and other irrelevant considerations,

when both the executive and legislative branches are preoccupied with matters

totally foreign to the needs of the courts.

i
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The 70 years since Pound criticized the '""sporting theory of
justice'' have seen some major advances aimed at simplifying procedure
at both the trial and appellate levels. Some state courts developed pre-
trial procedures in the 1920'c. The adoption in 1938 of the Federal Rules
of Civil Procedure was a major step toward a pervasive simplification
of procedure, since the federal rules were soon adopted in many of the
states that had not already acted. Here, my native Minnesota lnyalties
prompt me to remind you that one of the most distinguished lawyers ever
to come out of Minnesota, William D. Mitchell, who was Solicitor General
and later Attorney General of the United States, chaired the committee
that drafted the Federal Rules of Civil Pretedure. Now, after more
than 35 years' experience with pretrié.l procedures, we hear widespread
complaints that they/‘gefieng misused and overused. The whole subject is
due for a critical reexamination.

Other improvements that can fairly be called "tinkering' were
developed -- the merger of law and equity, and the requirement that
federal courts apply state law in diversity of citizenship cases. I must
add that the diversity jurisdiction itself, which Pound characterized in
1914 as a cause of ''much delay, expense, and uncertainty,' still plagues
us, despite the numerous studies, including that of the American Law
Institute,which advocate that diversity jurisdiction of federal courts be

curtailed or abolished. Also worth noting is the use of six-member

/2



- 13 -

.....

juries in civil cases, a practice first intreduced by Chief Judy.- 1)

and his colleagues here in Minnesota and subsequently adopted il ..

2/
universally by the federal courts, This has saved much tim..

e
money with no adverse effect on litigation.
IT.

After the event it is easy enough to regard some of this progre.s
as '"petty tinkering,' but without it the administration of justicc mi-hi well .
have collapsed by now. It is far easier to do what we lawyers ~..cn do -~
praise our system as the best ever devised and denounce anyone with the
temerity to suggest that we consider, not only period.c adjustment, but
major and systemic changes. The inertia of scine lawyers, judges, and
legislators is such that nothing less than 4 collapse of the system will
bring them to consider change.

There are others‘, however, with a passion for reform which can
be a valuable asset, but like all passions it needs to be regulated and
channeled if we are to avoid hasty and ili-considered change. We some-
times develop an alleged "reform' and then turn to new fields and assume
that the first effort has no flaws. It might be helpful when we enact
"reforms'' to give them a short term -- five or ten years -- after which
they would be subjected to audit and critical analysis. My colleagues,
Justices Black and Douglas -- not in jest but in complete seriousness -~
said many years ago that new regulatory agencies and new government

programs should be dismantled

2/ ,

" Another example of continuing a wasteful and judicially costly,
but unnecessary, procedure is found in the three-judge district courts.
They were useful and even necessary up to perhaps 20 years ago. They
are not necessary today.

/7
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after a fixed period -- ten years or so -- and not reinstated unless a
compelling need were shown. Coming from two architects of the massive
changes of the 1930's, the Black-Douglas admonition should carry weight.

Whatever risks may be involved in our probing and talking, we
must be prepared to take them. There is nothing dangerous about studying
and considering basic change, if the alterations will preserve old values and
"deliver' justice at t.he lowest possible cost in the shortest feasibl2 time. .
I do not, for example, think it subversive to ask why KEngland, the fountain-
head of all our legal institutions, found it prudent and helnful 40 years ago
to abandon jury trials for most civil cases. Since the beginning of the
Republic we have tried a great variety of important civil cases without
juries and if, as some American lawyers ardently advocate, itis sound to
consider adopting British concepts of pretrial disclosure of all p‘rosecution
evidence in criminal cases, I hardly think we endanger the R« public if
we also make thoughtful inquiries into England's civil and appellate pro-
cedures and their ideas of finality of judgments, short of three or four
appeals and retrials.

When we make changes, their operation must be monitored to be

sure they are working as '

/vie intended. One example will make this point: the 1964 Criminal Justice
Act and the 1966 Bail Reform Act were major developments responding to
need in the federal system, but we cannot assume that such important
programs were perfect on '"the first try." Each of these Acts was one that
most informed people would call '"good' legislation. Now, a decade and

improvements
more of actual experience shows that the interaction of these two/ created

/4
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vexing problems not anticipated. Lawyers  supplied to an indigent
defendant at public expense do, as they should, what privately
paid lawyers do for clients, which means satisfying the clients'
lawful requests. Inevitably, the first request is ''get me out." Here
the Bail Reform Act comes into play and the odds are that the accused
will be released pending trial, in all but a rare case involving a murder
charge.

that
It now appears, especially in larger cities,/crimes are com-

on federal charges,
mitted by persons while released pending trial/ It is not uncommon for
an accused, when finally tried, to have other indictments pending. If the
matter is disposed of by a guilty plea, after conviction on one charge,
there is some evidence of a tendency to dismiss ar defer other charges
and to impose a single sentence. In high crime rate communities, law
abi.ding citizens must be forgiven if they ask whether such practices are
giving rise to a belief that a criminal can commit two, or even three,
crimes and pay the price'for only one. That this reaction may not with-
stand careful analysis does not alter the disturbing reality of public
opinion engendered by the evening newscast reporting
homicides and other serious crimes.
This phenomenon is related to the actual operation of the Bail
in most cases
Reform Act in which likelihood of flight/As the only test, and no

consideration is given to possible danger to the community. Here,

we cannot be sure of the answers because we do not know all the facts.

/S
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The facts we need can be found only by a careful study in one or more
sample jurisdictions to probe, case by case, name by name, and determine
how many arrests have been made of persons who were released pending
. 3/
trial on a prior charge. Only then will we know whether the Bail Reform
Act needs reexamination and amendment.
It is a very serious matter when whole communities become
' these days

emotionally aroused -- as they are/-- by a consfant pattern

of serious crimes. We should not be heard to complain at
the loss of public confidence in our legal institutions if people come to
think that government is impotent to protect its citizens. One danger is

way
that loss of belief in governmental institutiriis/ lead to what is euphemisti-

cally calied ""seii~help) and too much self-help can lead to a disintegration
of the social structure. A civilized society should not have "vigilantes."
The possibility that these two important and needed changes have

not worked out in practice, as we had hoped, underscores the need to

keep new programs as well as old ones under surveillance.

3/

In October, November and December the Washington, D. C.
Police Department reported that of all the persons arrested on charges
for serious crimes, 569 were at the time of arrest on release pending
trial on a prior indictment. In the same period 402 persons arrested
were, at the time, at liberty on parole, probation or conditional release
from a penitentiary. Under the District of Columbia Code, §§ 23-1322-25,
judges may take danger to the community into account.

/6
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If Pound was correct in his analysis that excessive contentiousness
was an impediment to fair administration of justice, I doubt that anyone
could prove it is less so today. Correct or not, there is a widespread
feeling that the legal profession and judges are overly tolerant of lawyers
who exploit the inherently contentious aspects of the adversary system to
their own private advantage at public expense. There is a willingness of
some of the participants to elevate procedural maneuvering akove the
search for truth and this,as Pound said, sends out ''to the whole com-
munity a false notion of the purpose and end of law." And he saw this as
a large factor in the American cynicism about the law and the urge to want
to '"beat the law."

When Pound challenged the exaggerated contentiousncss of the
adversary system, the aggressive spirit of some American lawvyers --
that Pound said was perverting the adversary idea into a sporting
contest -- asserted itself in attacks on Pound. Some of these lawyer
critics spoke as though the courts were the private property of lawyers,
rather than instruments for the benefit of people.

Those few critics of Pound did not seem to know -- or perhaps
care -- that England, the cradle in which the adversary system was
nurtured, had worked out ways to control the damaging excesses of the
contentious spirit. Anyone who has observed both the American and

British courts at close range knows that there is no more vigorous

/7
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advocacy or fairer justice than in British courts, and at the same time they
maintain strict regulation of lawyers' professional conduct, as we do not.
When juries are used, England's courts manage to do without spending days
and weeks selecting a jury. Even the most ardent opponents of stricter
regulation of lawyers are beginning to have some doubts, for example,
about whether the jury selection process, which is provided as a means
to insure fair, impartial jurors, should be used as a means to select
jﬁroré favorable to one side or the other.

I believe the Ameriqan lawyeré, by and large, are the equal of
any in the world, but a handful of members of any profession can inflict

harm out of proportion to their number, on both the public and on the

image of th
Ag

eir nrofeceicn,

Other conditions that caused dissatisfaction in 1906 are still with
us. Jurors, witnesses and litigants continue to have their time squandered.
They are often shuffled about courthouses in confusion that results from
poor management within the courts. The delays and high costs in re-
solving civil disputes continue to frighten away potexlltial litigants, and
those who persist and ultimately gain a verdict often see up to half of the
recovery absorbed by fees and expenses. Inordinate delay in criminal

trials and our propensity for multiple trials and appeals shock lawyers,

judges, and social scientists of other countries.

/8
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There is nothing incompatible between efficiency and justice.
Inefficient courts cause delay and expense, and diminish the value of
the judgment. Small litigants, who cannot manipulate the system, are
often exploited -- to use the words of Moorfield Story, a former president
of the ABA-%/-- by the litigant "with the longest purse.' Every person in
this conference knows how the ''long purse'' has been used to produce
long delay and a depreciated settlement. Efficiency -- like the trial

itself -- is not an end in itself; it has as its objective the very purpose of

the whole system -- to do justice. Inefficiency drains the value of even a

just result by either delay or excessive cost, or both.

It is time, therefore, to ask ourselves whether the tools of
procedure, the methods of judicial process ihat developed siowly
through the evolution of the common law and fitted to a rural, agrarian
society, are entirely suited, without change, to the complex modern

society of the late 20th and the 21st centuries.

II1.

Only when we see that some of the causes of the dissatisfaction
of 1906 are still with us, and when we contemplate the enormous array
of new problems that have accumulated, and those yet to come, do the
dimensions of our problems emerge.

The topics selected {or this conference may raise in some minds

the idea that our objective is to reduce access to the courts. Of

4/
And one of the founders of the NAACP.

/9
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course, that is not the objective, for what we seek is the most satis-
factory, the speediest, and the least expensive means of meeting the
legitimate needs of the people in resolving disputes. We must therefore
open our minds to consideration of means and forums that have not been
tried before. Even if what we have now has been tolerable for the first
three-quarters of this century, there are grave questions whether it will
do for the final quarter or for the next century.

To illustrate, but by no means to limit, let me suggest some are#s
of concern to all Americans, whatever place they occury in our society.
In these areas we must probe for fundamental changes and major overhaul
rather than simply '"tinkering."

FIRST: Ways must be found to reeclve mincr disputes {airly and

more swiftly than any present judicial mechanisms make possibie. The
late Edmund Cahn, of New York University, reminded us that few things
rankle in the human breast like a sense of injustice. With few exceptions,
it is no longer economically feasible to employ lawyers and conventional
litigation processes for many ""minor'" or small claims, and what is
"minor' is a subjective and variable factor. This means that there are
few truly eff ective remedies for usury, for shoddy merchandise, shoddy
services on a TV, a washing machine, a refrigerator, or a poor roofing

job on a home. This also means lawyers must reexamine what constitutes

2.0
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practice of law, for if lawyers refuse minor cases on economic ground.s
they ought not insist that only lawyers may deal with such cases.

It is time to consider a new concept that has been approached
from time to time and has a kackground in other countries. To illustrate
rather than propose, we could consider the value of a tribunal consisting
of three representative citizens, or two non-lawyer citizens énd one
specially trained lawyer or para-legal, and vest in them final unreviewable
authority to decide certain kinds of minor claims. Flexibility and in-
formality should be the keynote in such tribunals and tney should be
available at a neighborhood or community level and during some evening
hours.

Japan, for example, has only a fraction of the la\x;yers and judges
we have per 100,000 population. In Japan, formal litigation is far less
than in the United States, due to a long history of informal '"community"
and private processes for resolving disputes without litigation and,
hence, without lawyers, judges and the attendant expense and delays.

In Japan people do not boast at cocktail parties about their lawsuits --

they are unhappy when they finally resort to the courts and they try to

keep it a secret,

2/
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SECOND: As the work of the courts increases, delays and costs
will rise and the well-developed forms of arbitration should have wider
“use. Lawyers, judges and social scientists of other countries cannot
understand our failure to make greater use of the arbitration process to
settle disputes. I submit that a i'eappraisal of the values of the arbitration
process is in order to determine whether, like the Administrative Pro-
cedures Act, arbitration can divert litigation into other channels.

THIRD: Ways must be found to s.implify and reduce the cost of
land title searches and related expenses of home purchising and financing,
in order to help otfset the great rise in land and construction costs that
have created barriers to home ownership. With the developments in
recent years, 1 can think of few things that are more likely ""candidates'’
for modern computer technology than maintenance of land records and
the process of examining land titles. Having spent some time in my
early years of law practice in the musty, but cool vaults of courthouses,
manually and painstakingly charting out multiple transactions in a chain
of title, and having now seen something of what a computer can do, I am
persuaded that this is one area in which the legal profession should take
the lead for a change that will reduce the cost of examining titles to a
fraction of the present figures and release lawyers for ~-.her useful tasks.

FOURTH: Ways must be found to simplify and r=-uce the cost
of transmitting property at death. Probate procedures can be simpli-

fied without diminishing certainty of title. As a native Minnesotan,
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I yield again to the temptation to note that a wholesome step has been
taken by the Minnesota I.egislature in the form of a modern probate
code, and although I must not let my loyalties lead me to say Minnesota
has spoken the ''last word' or that it has the '"perfect'" probate code, it
“ has taken a significant step forward, typical of this progressive state.
FIFTH: Ways must be found to give appropriate weight to
~ecological and environfnental factors without foreclosing developruent
of needed public works and industrial expansion by inordinate delays in .
litigation. The accommodation of -  ‘conflicting values demands swift
resolution of these cases, so as to avoid the waste iavolved in suspending
execution of large projects to which vast public or private resources are
committed. This country has appropriately committed itself to protecting
our environment, but we must also build needed schools, homes, and
roads, and in the process provide jobs.

SIXTH: New ways must be found to provide reasonable compensa-
tion for injuries resulting from negligence of hospitals and doctors, without
the distortion in the cost of medical and hospital care witnessed in the past
few years. This is a high priority.

SEVENTH: New ways must be \found to compensate people for in-
juries from negligence of others without having the process take years to

complete and consume up to half the damages awarded. The workmen's
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compensation statutes 4may be a uéeful guide in developing new processes
and essential standards.

EIGHTH: It is time to explore new ways to deal with such family
problems as marriage, child custody and adoptions. We must see whether
it is feasible to have relationships of such intimacy and sensitivity dealt
with outside the formality and potenti.ally' traumatic atmosphere of courts.

NINTH: One of the innovations of the past half century was the
development of modernized and simplified rules of civil procedure.
Increasingly in the past 20 years, howéver, responsiblc lawyers have

pointed to abuses of the pretrial processes in civil cases. The complaint
is that misuse of pretrial procedures means ti:at ''the case must be tried
twice." The v nsibility for covrecting this lies with lawyers and
judges, for the cure is in our hands.

The Judicial Conference of the United States has a Standing Com-
mittee on Rules and an Advisory Committee on Civil Rules. I will request
the Judicial Conference Standing Committee on Rules to conduct hearings
on any proposals the legal profession considers appr'opriate. We must
make every effort to provide all necessary legal services at the lowest

reasonable cost, and when procedures become obsolete and increase the

expense, they should be corrected.
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This conference will not settle or solve problems, but we hope .
it will unsettle some of our assumptions that are no longer valid. Our
objective is to stimulate future studies and conferences to treat in depth
the unsatisfied needs we hope to identify in these next few days.

Ever since Magna Carta, common law lawyers have recognized
that the law is a generative mechanism sharing with Nature the capacity
for growth and adaptation. The changes in seven and a half centuries
since then demonstrate that change is a fundamental law of life, and even
our need for stability and continuity must yield to that immutable law.
What is important is that lawyers fulfill their historic function as the
healers of society's conflicts/f?;rll?ill their responsibility to.preside over
orderly evolution. It is now up to us to demonstrate whether we will
be able to adapt the basically sound mechanisms of our system of law

to new conditions.

[Dean Pound's Speech to the ABA at its 1906 Annual Meeting
in St. Paul, Minnesota, on ""The Causes of Popular Dissatisfaction
with the Administration of Justice' was published in 29 ABA Reports
p. 395 (1906); an abridged version was republished in 1971, See
57 ABA Journal p. 348 (197)).]
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Mr. Chief Justice:

To summarize the views expressed on Topic One is to
add my voice to what is now a thrice told tale. The organizers
of this conference have taken a leaf from the oldest truth in
education, or pérhaés their model is appellate review. Anyway
‘they obviously believe in the value of repetition. .

I will attempt to describe‘ﬁrimary themes, to ldentify
- points in common and.differencgs=in eéphasis}énd views. -ihe |
topic itself suggests that courtg, 6r.some courts, may be
engaged in the resolution of disputes.they are not well equipped
to resolve, or that otherwinstitutions could resolve theée kiﬁds
of disputes more efficie@tly and effectively.: But the fmmediate
phenomenon of concern is that the number of suits submitted fof
Jjudicial réSolution has increased dramatically. In addition,
it is said litlgation has become increasingly complex. Takeh<
togethexr all panelists agreed thét at some point the torrent
and compléxity of litigation may prevent courts from devoting
to those matters, as to which their exercise of judgment is.k
criticial, the necéssary attention and care. Indeed it is
suggestéd t@gt»inéféasiﬁgly courts are_fiﬁdiﬁg it difficult -
to act in theirlbest:tradition. “For example they are not
aloﬁing oral argument; they are depiding frequently without

opinions. I bélieve;all'Would agrée that the courts exemplify
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the reasoning tradition of the application of standards to R—
pafticular situations and do this inra way, as the SolicitofA
General said, that there is an accountability which comes at
least from expianation.' |

Because of the volume of suits.énd their complexity,

hdeiays iﬁ the administration of justice have occu:red. Judge
Rifkind said that for some plaintiffs in some kinds of cases,
the delaying effect Qf litigat;on‘maf‘be thé primary, perﬁapé
thensole, reason for filing suit - éiﬁply to delay and imposé
éxpense oh the other party. As Judge Higginbotham emphﬁsizes
in ﬁis paper, delay in litigation adversely affects not'onlylv .
the litigénts, but also others - witneséés and jurors —}who |
‘become involved in the sy§ﬁem. Delay may allow the commission

;of.further.crimes or iilegal actions by the;defendant.. Another
A",consequencé of delay and of the expéﬁse'of complex litiéation; v;_ ':
'Professof Sander wrote,iié that potential litigants may be o
driven to. avoidance; that is, to.withdraw from'situatipns 1ikeiy' Vf'
tb'create disputes that can be resolved only by resort to the a
courts. - Such avoidance may entail heavy social or individual
gésts.' Several siéakeré emphasized that costs and deiays
discourage poteﬁtial;plaintiffs‘f;om attempting to get redress

for legal wrongs.

’

28




-3 -

Contributing to the number and complenity of suits
is the change in the use of the courts. it was euggestedl -
the traditional model of the judiciai process - a dispute
between two parties resolved through the adversary system
with an allocation of the burden of proof and with'the
Judgment directly affecting only the immediate partles-has,
in substantial measure,'collapsed Courts now often are
‘engaged, not in dispute resolution in this tradltional sense,
' but in what Judge Rifkind termed "problem solving.' This
may be in part the result of the attempt to carry the burden
of multlple litlgation. Dean Griswold suggested the basically

wise provisions for class actions may have been overextended.

The tendency, perhaps the necessity, of dealing with disputes

en masse and of providmng mass remedies can. profoundly affect

the reallty of the substantlve law and its evolutlon. According

to one account, this tendency has led;, for example, to
'practical elimination of the rellance element in securltles.
. class actions,_lt has also led, I suggest to the development
of remediescklke affirmative action in employment, Imposed -
originalij/es an evddentiary,déﬁ}ce to compel compliance with
,anti-discrimination'decrees, but'now‘pErhaps a measnre of the

substantive wrong itself:
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The "problem—solving" model of the judicial process
was related not only to the mass-parties mass-remedies
phenomenon, but also to the kinds of issues courts are called

- on to resolve. Courts have become, Judge Rifkind said, "jacks

of all trades," dealing with extended variants of what Professor

Sander termed "polycentric problems,"-which can implicate wide-
ranging social and economic 1nterests not fully or, concelvably,
at all pepresented by the adversarles in court.

Procedural and substantive changes may'be essential

if the courts are to be effective and efficient. But the

question then is the cost of what has been given up and whether '

other remedies are available. This is of course true of all
ﬁthe remedles suggested. ‘: P | _-"

| ~ The vast grow;h in the dlmen31ons and subgects of
governmental concerns is undoubtedly among the Chlef causes
of the inerease in the volume of JudlClal business.- The -
expaﬁsion of governmental concern may be in part -the product.
of the decliné in private institutions -- the‘éhurch, the
family, and the 66mmuni£y were mehtioqed ~< that once imparted
values'and‘;ﬁ controlled condpcti -One of/the consequences of
that decline may have been the increase in the rate qf'crime,
a phenomenoﬁ wﬁicﬁ unquestionably has plgyed a major part in

the burden on the courts.
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There has been an increasing turning to the courts
by the leglslature. Not only have new categories.of legal
obligations been confided to the courts for enforcement, but :
obligations come surrounded with legislative indefiniteness.i
The turning to the courts is evidenced in thevlegislative
use of the courts as a means of monitoring the activities

- of the executive by insisting onzjﬁdicial review, and through

the device of private litigation against government, encouraged

by both the courts and the legislature, to attempt to ensure’
conformity with a vague legislative will or to give new |
substance to Individual rights. R

Pound recognized the need for new governmental instru-
mentalities ‘and social action in hie‘remark§ Seventy yeare ago.
Pound spoke as Judge Higginbotham reminded, of the courts’
posture, then in thwartlng leglslative attempts to remedy

social and economic injustice - a posture altered only through

the long history of legisiative effort and judiciel reappraisal.

All three penelists emphasized that the situation' whatever the
dissatisfaction w1t£ the admlnlstration of justice may be, is’
vastly different today, they dlffer somewhat in their appraisal
of the present and 1ndeed af the past All would recognize,

- I suppose, that the courf‘c today ‘have not °tayed leglslative

J/
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reform, at least in the areas of concern to Pound; they have
not in the same sense created a void equivalent to a no-man's™ " ’
land for soclal regulation, : T

But new constitutional rights do ban certain kinds
of legislative'action; traditional and present doctrines do
ban some legislatively attempted rémedies. Referring to |
these rlghts and doctrines, Judge Higginbotham suggested that
Pound in important respects overlooked injustices which should
have been recognlzed as causes of dissatisfaction. Judge .
‘Higginbotham described, in particular, the legal deﬁelopment
between Pound's time and our own inithe fields of.race reletionsv.'
and the rights of women and voters. HlS point was that the
courts, 1n'uphold1ng or ratifylncr state actlons and attitudes
that denled fundamental rights, partlelpated in creating the »
conditions that have since taken egtendeddefforts,.including
those.of the judiciary, to remedy. Several epeakers emphasizedb
the growth in the use of the courts as mediators between the

-

government and individuals or groups, aud observed that the °

e

courts now have moved to fill_yoids created by the default or

failure of other governmental institutions -- particularly

~ the failure to respond to the demands of individual rlghts

‘.

or to toke posmtlve,stepo to achieve ooc1a1 justice. At this

.
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point one must recognize that concepts are slippery ~- one
agency's determinations may be viewed by another as default.

The questioh cuts deep. It raises the issue of ultimate )
responsibility. ~

. . - Another kind of legislative lapse wes described ;-
the fallure to take steps to remove - from the courts, through
~appropr1ate chanaes -and 31mp11f1cat10n of the substantive
law, categories of dlsputes where judicial resolutlon is now
unnecessary to the public interest. It was suggested that
there has been a comparable failure b) the courts to take
sufficient steps, when they can, to'simplify procedures end
also to establish clear substantive rules that, as Dean
-ﬁGriswold‘said, could be admihieterea elsewhere including_
~in the lawjeré’ offices where understandlng and explanatlon

-

are essentlal to the system. Moreover} as Judoe leklnd

e =

said "when law is so unpredictable that it ceases to functlon
as a gulde to behavior, it is no longer law." Lack of clarxty
in the scope and application of the law is .one of the primary

generators 0 f dlsputes.

In short, the speakers described a spreadlng judiciali-
zation of relationsh}ps{ the enlargement of the use of
governmental péwéf to centrol and channel‘priyete activity;

.
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the concomitant increase in the necessity of creating and .
enforcing limitations on that poner, and the increased use
of the coutts as the instruments to those ends. Ve afe in |
what Grant Gilmore has termed a “romantic period" of the law's

development a period of 1nstability about its reach, content

and dimensions. Perhaps it is right ‘to say that the expansxon‘

in the law and in use of the courts is a mark of ]udicial
‘success and that dissatisfaction came not because Judicial
.decision was too often invoked, but;:because of deiays'and
expense,.it eould not be invoked often enough. |

-Judges, particularly under the rule of constitutional

,Jjudicial review and the Amefican tradition, are, in avépecial
-..sense, law makers. They always have.been. Access to'the
.courts, iﬁ comparison with so much of _the rest of government;

is relatively easy. The court can be the targetior,focus‘for.

action. Lawyers often find that target a more attractive one -
than etforts to reach other law making bodles. The courts can °

be compelled‘or at.least are willing to decide complex issues'

as a matter of law or right, in.circumstances in which the
legislature or executive has avoilded or deferred decision,
perhaps becauae,the legislature or executive has determined

th.: the data for decision are unavailable.
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At the same time the judicial remedy may raise ~
expectations and generate dissatisfaction when the expecta— o
tion i1s not fulfilled. Indeed dissatisfaction may result =
even when the expectation is fulfilled iIn thié way. If we
move from a consideratlon of the most effectlve administration
‘'of justice to an inquiry 1nto the sources of dlssatlsfactlon,
then I think we have to admit we are in an area where the
creation of some remedies, or the way they are created, may
spread feelings of dissatisfaction. It is one thlng to improve'.'
Uy legislation the social organization of the state; it is.
another thing to accomplish reform by e constitutional condemna-

tion of prior behavior as v101at1ve of the fundamental rights

of man. This does not mean the condemnatlon has not been
properly given; it does mean that a powerful‘weapon has to
be used with care.‘ . | E n B

" The conference, I believe,.eeme quicﬁly fo’a realiza-
tion there was.no one overall cure which should be used to
answer.the proBlen of the overcrowding of;thé'courts,'and the
attendent iégnes of the costs qﬁ litigetion, a possible decline
in judicial standaras, and thus a.chénge'in the quality of

justice. As.part qf the answer Judge Rifkind and Professor

” . .
G
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A“S er focused on an ana1y31s of the nature of the Jud101a1
process and an identification of its distinctive features.
On the basis of this traditional model, it was suggested that
~the jurisdiction of courts be preserved fof those-disputes
that they have historically handléd best -- the resolution
of concrete disputes where the law 1s unclear. By contfast;
where the task is largely minis&efial or routine, involving
the.repetitive application of settled principle, then some
other form of dispuﬁe resolution mechanism should be substituted;
Through this allocation,. the courts would retaip thei? primary
rblé as a formulator of positive law.

The second principle to guide reformr%as that.courts
gshould‘continue as the protéctdr of'basic Cbnstitutional ox
“human righﬁs. Judge ngg inbotham and others placed prxmary
_empha31s on this p01nt noting that indlvidual rights would
" go unprotected if courts 'ivere to be remov°d from this area,

They called for an inquiry as to whether prOposed reforms

nmight work to the.disadvantage of the poor, the weak, and the

powerless;f‘I thlni it is correct to say that other panellsts,

commentators, and small group spokesmen expressed agreement
out

b
with the p01nt. Althouvn donb;s were expresseﬁ thv compe;ence,

resources oOr remedzal povers o* courts to run menyal hospitals
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schools or welfare departments, there was consensus that

courts cannot decline jurisdiction where serious denials of

constitutional rights are at issue. The example repeatedly =

mentioned was Judge Johnson's order in the Wyatt case placing
the mental health system of the State of Alabama undex the

- supexrvision of the federal court.

. There is tension among-the critefia presented for
fjudicial reformf Theré is doubt about the ééurts' competence
or authority to become a.problem-sqlver'for society and a
~desire that courts confine themselves to their traditional

role, At the same time, there is great reluctance to deny

access to the courts; or to deny'prptection of rights when,

"as it is said, other institutions have defaulted. The tension -

iS-undérstandablef but'the'diiémma.éﬁ_what Happens when the
theory meets an actual situation sggmé to point to a defect
in our gbvernmental structure. o

Severél speakers addressed the most obvious solution
to the ﬁroblem‘of;éourt overload -- increasiné the number of
judges. An;iﬁmediate need for gdditiénal judges was recog-
nized. Professor_J;hnson described the relatively low
investment in-judiciéi'rgsources in this country,,cohpéred
to other ir@dtlstl;i.élié:ed éociet-igg, But ‘the Viéw was exp;‘gessed
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that increasing the number of judges could not be a iong~.
range solution to the problen. It is difficult to find a |
sufficient number of judges qualified by experience,Aintelii~':
gence, and judgment to perform the demanding task of a judge;

increa31ng the number of judges wil] .affect their prestlge

 making it more difficult to persuade outstanding lawyers to

accept the great requpsiblllty and lower salary of jud1CLal ’

. office, even though the point was made, as I recall, that

Ajudges vere paid more than some physicists. A decline in

prestige of judges may also affect the respect in which their
decisions are held by the general publiec.
An effort must be made to, ach1eye»greater clarity and

simplification in the law. Judge Rifkind commented on the

excessive complexity of laws relating to securities, antitrust,

and taxation. Much could be done ta reduce the .caseloads of

courts 1f legislation were more carefully drafted or if the

operatioh of legal rules were simplified. A _more mechanical

legal rule would also’ allow dlstheq to be resolved by a clerki

- O some other non- 3ud1c1al nechanlsm

Another approach would be to adopt new ways . .to deal

with certain'social'problems to remove the need for judicial
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resolution. Several séeakers advocated the no fault approacﬁA
to personal injury claims and suggested the extension of
workmen's compensation laws to cover seamen and xailroad
workérs.~ At times it was suggested that all negligence cases
be removed from the'court system, on the stated theory that an
alternative was available and that agcideﬁts were a neéessary
risk of our society.' Perhaps X ma& be permitted to remark

it was this recognition of the risk as well as a belief in the

- effect of responéibility which created the law of negligeﬂce in
tﬁe'first plaée; Aﬁother possibility, mentiéned by Judge
Rifkind, is the British practice in handling'borporaté take-

! over disputes. The divorce laws, 'and the attendant laws,
‘éﬁverning alimony and property setélement, were a1§o idéntified

-

as possible areas for éimplification.. Finally, there were areas

that do not warrant governmental intérvention at all. It was
suggeéted that "decriﬁinalizaﬁion" should be considered for
certain "victimless" crimes, such as drunkenness, prostituéion;
and gamﬁlipg;‘ It ‘was questioned whether such behavior is still
an appropriate'subjéct for gové%nmental regulation, or at least
for regulatiop:by the courts. ‘. | | )
Procedural fefdrﬁs were proposed, including fhe ay
the issues in a case might be’36rted out and priority given.

The increased use of alternate dispute-resolving mechanisms

was emphasized. Mediation and conciliation ware thought by 39




- 14 -

Professor Sander to be especiaily appropriate for disputes

that arise in long term relationships. He also suggested the

use of ombudsmen. Sﬁecial emphasis was given to arbitration - _

a form of adjudicatfan, but more informal. Indeed, there was . -

a suggestion that afbitration.clauses in contracts bevrequired.
Screening devices were discussed as means to filter out
frivolous césgs or to encourage settlement at the sgart of the
court procesé. Some of ‘these devices involve the allocation
of litigation costs. Judge Rifkind; for example, méntionéd

the English practice of imposing the expense of attornéys'

fees on the losing party, but noted that our history is opposéd'
A‘to such a rule. .Other devices involve the reduirement of
‘posting a bond for defendant's éoség; Professor Sander
described the Massachusetts system for medicél malpractice
cases under which a plaintiff,Abefore-Being allowed to ﬁrOCeed.
further in the court process, must ééﬁ&ince a three-man board,
composed of a doctor, lawyer and trial judge, that his claim °
has "prima facie" merit or, failing that,,ppst‘bond for the

rF . .
‘defendant's costs. Professor Sander also described the Michigan

Mediation System, under which a panel of & judge and two
lawyers determine-damages in tort cases in which liability is

acknovledged. 1If thé plaintiff or defendant refuses to settle

40
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for that figure determined by the panel, he is taxed for
costs and attorney s fees unless the judgment 1s substantially
moxe favorable to hlm than the panel s estimate. Judge Riﬁkindr
suggests that a civil litigant be required initially to show ‘
"probable merit" in his claim before thelcase proceeds to
lengthy discovery and trial. He also mentioned the variety
of gates traditionally used althouoh perhaos somewhat '
battered, to exclude some would-be litigants from the court-.
house. | -
it was recognized that theseuscreening devices are

in tension with the notion of free access by aggrieved citizens
to the courts. Care must be taken to ensure that a-screening
ﬁdevice does not work to exclude’individuals‘for adventitious
‘vreasons. The importance of judicial-resolution, to societyz
.as well as the litigant, may have no relationshlp whatever to

the size of the claim. Professor Sander added the further
point: The creation of alternative dispute resolution
mechanisms may result in an actual increase in the number of
disputes to be resolved governmentally. The availability of
these mechanisms, including those non-coercive in nature, - may
serve to ' validate claims. This'may induce individuals to

invoke the machanisms even in cases where’ privatn negotiation:
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and compromise would eventually have produced a resolution
satisfactory to the parties. The very availability of

alternate dispute resolution mechanisms may result in more

disputes to be processed, if not by the courts, then at leaét.

by governmental institutions. I assume there may be respon-
"sibility. which ought to be thought about, for creating less,
not more, disputes in our soclety. There is another side to
this, but 1 do'not think the question is an easy one.

. " Dealing with the particular problems of the federal
jﬁdiciary, several speakers advocated elimination or reduction
of diversity jurisdiction and use of three-juégé courts. The

‘Solicitor General proposedAé noVellsfstem of special 6r admin~

 istfative courts to deal with the large volume of repetitive
. cases that arise under certain federaillégislation.

Several speakers agreed thaﬁ‘é‘hajof'ﬁért:of the
solution to the problem of court overload'lies'in-encouraging
fﬁe legislative-and executive to remedy their defaults, which
have led to juch1al intervention, and to change the manner in
which they respond to difficult ;oc1a1 and economic problems.
In Judge leklpd s words, 'the courts should not be the only
place in which'jﬁ tide is. ad“iwLQ“e*ed " The difficulty,'

however, is that if the gc Yarnmenk is davolved, as it has been

Bl
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in the recent past, then the courts are likely to be involved.

Perhaps what is intended is an emphasis on those solutions

which can be carried out ministerially, or on greater reliance )

on the privafe sector in response to new rules, or on stétutory
revision which itself clarifies existing legislation or does
away with abuses, 'i v

From the description of the points made, the ideas
:advanced in yesterday s dlscussmon, one p01ntvis evxdent.
‘The discussion, like the topic, touched on an enormous range
of phenomena. The pheﬁomena and the problems.undoubtedly

vary, from the federal system to the states; and among the

. stétes. In the deséfiption of the problems, we may be giﬁing,~

as Professor Nader suggested, only a Soft look. The data are -
soft; we should~look.fof better;  As_Professor Nader ﬁnows,
howeve:, it is not easy'to get the-data. Thé softneés may
extend fo assumptions of judicial success; as well .as failure,

to.public satisfaction as well as dissatisfaction.

Perhaps Dean Pound was right in hls suggestion, sevent&

of gove ent acgt
years ago, that the. grow;h;was the 1nevft§g e consequence of

an advanced and 1ncreasing1y 1nterdependent soc13ty, generatlng .

and, acceleratlng the dbvelopmont ‘of what Dean Pound termed "the

3
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collectivist spirit of the age." In many cases, the government.

has proved to be an instrument of progress, and its intervention

has been necessary to the.resolution of complex social and o
economic problems. |

I think there would also be agreement, howévef, that
, ‘not all mpects of modern socigty~oi individual action are
best controlled.by tﬁe.government.' Many of the great injusﬁicés
in our history were caused or confirmed by governmental action.

rature will inevitably

'3
T
i
g
fde
-t
n
'3

VThe ‘assumption rhar govaynmen
be an 1nstrument of good, ox that its judgmenfs will always
be wise, islnot the necessary product of experienée.. So, too,
Q 6ur histoxy disproves the notion that private institutions

.cannot‘also be effective agents of progress and justice. That

there are areas where progress is aécqmplished non-governmeﬁtally
isvé.thought that comes easily, if T may be pérmitted to éay'
this, to the former president of a private univarsity.‘ Diversity
and creatiV1ty have at least an alternatlve home in the private

. sphere. When. tha Pre51dent of Columbia Unlver31ty says to thls

% -

group, not entirely .in jest, that he has been sued frequently

for doing his duty, he is mzking this point.

2
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I believe we must recognize that courts can become,
‘not agents of progress, but an obstxruction to progress. T
Judicial eptry~into'an area previously reserved to the legis-
lature may displace the legislature.as the primafy formulator
- of social policy. Professor Nader's soft data point bears

on the formation'of rights and remedies. Change on many fronts

:. must be tentative, experimental.- qualities that can characterize

~.legislative solutions. * Constitutional rules move much more-in
the realm of the aBsolute. Moreover, the effect of judicial
assumption of theee respoasibilities can be that'the legislatute
énd executive will refrain from verioue diocussion and decisive
action with the risk-taki ng which respon31b111ty 1mposes Where
* the decisions are difflcult there is always the temptation to
av01d confrontlng them to let that responsxblllty pass to others.
Even where there is the pOSSlbility for legislative and executive
resolve, the "freezing effect" of tﬁe‘eQnstitttienél rule
imposed by the courts may frustfate an effective-response by
these institutions. - . : . -

| P

Responsible democratic government has a duty to articu-

’

late our goals as a:society,“althdugh certainly not all the
goals for prlvate 1nd1V1dua1 or even for all collective action.
In a sps cial w way, cOurts share in that govnrnmoﬂtal responsibilit

The mi351on of courts involves not only the re007ut10n of disputes

ys~




- 20 -

but also the explication of the general principles that infofm
decision. Those principles are grounded in law, but their
meaning is often an evolving one, influenced.and shaped by -
the changing circumstances of thelr application. The nature

of the judicial process requires that courts proceed Viﬁh caré,
through articulated reason,'in applyiﬁg thesé general principles
an@vrules.' The process of chaﬁgéiis-slow, interstitial; in the'
fashion of an artist creating a great mosiac, as Judge Rifkind

~described it. These qualities are important, for they are the

L]

qualities of a reasonlug society, which ours is supposed to be.

To demonstrate and exemplify this is an important role for Our"

courts. Change, of cqurse, does not always comevthis way in

k thé courts. Constitutionalﬁlah, éhile it is a great common law,
sometimes has more abrupt and decisive turns. Yet, an iﬁportant
reason for the réspect'in which courﬁ; are he}d is the perceived
constancy of the principles which gé&é%n thémiéna &ﬁich they
apply.

‘The present reality, as described by the panelists, is
P 4 )
that the courts are now daluged with business. It may well be

-

that courts are no ionger able to discharge their traditiomal
function but will be required instead to assume a new role.

If so, the loss vill be great. Courts dre like other important

Y6
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jnstitutions in American life; they share the commitment to
attempt to achieve appropriate excellence. There are times,

however, when the nature and processes of institutions must

‘change because their responsibilities must change. This has

been the case with other institutions .in American life and

it may also be the case with the qoﬁfts.. It is possible, after
all, to conceive of'coupts as‘mini41égislatures. But if courts
afe to function as mini-legislatures, then they must adapt to
the requirements of the political process. Public opinion and
political respbnsibility.inevitably become important factors -

in the decision-making process. This is always the case, but

,the change will make the courts more vulnerable, and their

'sérvice.to the country will be of a different kind. One has

-

to weigh the costs. . ‘ -

Dean Pound observed the deficiencies in Anerican jtﬁis-
prudential theory. He created a jurisprudence of interest;thatA'
took into account the ideal of social engineering. A}major
difficulfy today ﬁas,béén the 1éck of‘gisédssion within society

as to the basic’problems we face. .Our political institutions

have often placed a premium on ambiguity in policy formulation,

an ambiguity which is itself a cause of cur present dissatisfaction.

7
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The responsibllity thereby placed on courts to discover and
implement social poliéy is certainly difficult if not intoler- -
able. There is an exigent'need for our other institutions -- L
. and not only governmental -- to clarify paramount issues and
to develop remedies which work with least social cost. If
the courts are to become problem éolvérs,'and not dispute
solvers, then perhaps one has't6 £hink of new kinds of coqpéra;
tive iﬁter;relationshiﬁg amoné-the courts and bthér'agencies,
governﬁental and private, which would be improper or stfange
if courts maintained their traditional role. o

I feel compelled to note that our society presently
finds dissatisfaction a powerful motive force. Ironically,"
“it finds a certain satisfactioﬁvwith diséaéisfaction._ The
paneliéts have bean e1oquent on somé of the mattexrs to be
dissatisfied or at least worried abouﬁx There is some
reassurance in knowing that we are not compiacén;, and there -
is great wisdom in having the opportunity to rethink our |
direction, altﬁough the nature of government often makes that
process diffi;ult. There is alyayé the danger that the purpoéev
of reassessment wili.be misunderstood. It is regrettable that

the world is such that proposals for judicial refqrmfmust alwvays

3

~

e followed by the disclaimer that the propcsals are not a

O

suggestion that deprivatians of human rights be countenanced.

dg
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They should not be. Courts must continue to be, as they have
been in, the past, an indispensable protector of our basic

freedoms. They have accomplished much and are highly

‘regarded for that work. But the problems we:rface as a society . o

are often not susceptible of judicial resolution. To rely on
the courts alone, or even primariiy;*for the solution to our
problems may itself be to countenance our eventual default,

as a people, in our commitment to the establishment and

. preservation of equal justice for all.

49
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Some rights, hovever, must be assected throuch tradi-
tioral litigation processces. 72 can learn cemething about this
from one of Dean Pound's colleagunrs end contexporaxiaes, Hoox-

field Storey, host Svocata, and ferier hmerican Bar Associa-
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The caren were Cuing ve U.5., 238 UK. 27 (1215), oulLliay
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invalidating a Louisville housing seczagation ordinance,
Foorn w. Darpsay, 26L U.Y. 86 (1lY23), esverting the right

federal hebeas corpus from a stat

sion of racism.,
I
I think that Chinf Justice
forces behind this meeting, was q
address to the Amcrican Bar Assoc

said, "It would be a mistake to c

about this conference that cannot

terni." But the Chief Jus
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of inmcdiate results should not ke
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inproven ot An the way we o2tLlie Slsputes can be an

inteliectually challensing and perhans even foscinahing

aclally

adventuno--and a praozity of the fixat
for those of i who ave voquised by our calling to pivnco
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¢5 though the judicial proccas involvod only parities, not

D
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ernly 3.0 4t 2dps to rodem the prondss of foovico. I i3 worth puriuiig only if 14

helps to gecure those constiinticnal 2nd statubtory ric

i

tka whicn,
becauvse they should be enjoyed by &all our citizens, have made
onr democracy, despite its favlts and failures, a significanz

medel for the worid

.

The reformers wiitse contrilabions wo prize today--Pound
and georoy, for exanplo--set their attack cn innfficient couris

and legal institutions within a breesder vision of the no-ds of

en Anerica recently traumstized by industrializaticn, by

waves of holpless imricrants and by a pervasive hostility
to the rights of large classes of citizens. Thevy raalired

that courts had to bhe reformed and now institutions of cisypute

and small--it

cencury.

Our starting points pust be a review of the c¢ra of the
early 1900's and 2 careful appraisal of the guality of justice

R Py

then available to the wsss of cur citizens —- particularly the

black, the weak, the poor, the consuwer, and the

laborer -~ that conficvratics cf rersons which, in 1606, might have
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In 1900, all exporditures ofl the federal govexrnment

less than half a hillion dollars. Tho Departrent

0]

ermountol L
of Justice spent 1.3 poercent of that suam, less than seven
1i.llion dollars, Dy 1975, totel federal expenditures had
increased seven-hundroed feold,

Gorlears. In 1272, tho Justice

alors exceedad Lwo Fillicn Colliars

!

the total oun roevery branch of the fedovel ¢overn=
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and ity functiTrnz. wor chould nod bz surosisod that tiae business
J..

of the ocourts hrs incresecd, for thoy are colled on to monitor

fl

government and citizens

that this expenzion b crontad,

n

’,‘-

If we are to placc the cra of which founﬁ spoke
prop=zx pcrspectivi, iif we are to see its truve relationship
to the chzlicnges we face teday, we must znalyze hoew the
courte, and soretlnes sociebty at ldrgv, Geclt with furdamzntal
issues cof human righiz., As we lock back to 7C ycurs ago,
and compere that time with ourw own, Georce Santaywna's
celebrated cormment on the uses of histery beccmes particularly
relevant: "Those who cinnot comziiber the past are condemned

2/

A e (TR 1] = o - L . . . . . .
to repcat 1it. A focve on gin groups of individuals will

ched song light on our inguiry:
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acial nminorities, women, the voter, vorking
peeple, the victims of crime, and victims of
court insensitivity.

T subrit that ovexr the past 70 yeare, the grecatost legao

of our lugal and judiciel instituticas has besn their rcle in
to secursz the rights cof these people, to oo Lo it that
Looy received the justice that de the dre of every pcocrson in
thes countyy. I sohmiif morccves that our crastest chligation in
prepaving for the noxt 70 yosrs oad bevoad is to provent that

to ralte its nrinciplios the basis on which we fashion
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2y
Other defenders of Jim Crow spoke in voices less

shrill than Bilbo's, but their

hatred and their racism were just as intense. Instead of linking,
as Bilbo did, the gospel of Jesus Christ with white supremacy,

his successors used more sophisticated terms like "interposition"
and "nullification" and demonstrated a willingness to sit in
school house doors forever to assure segregation forever.

I have cited these instances because they are alpart of
America's history. I recoénize that some formexr proponents of
segregation are now semi-devotees of civil rights for all.

Much progress has been made, and today's challenges span ali
regions and sectors of our cQuntfy. I do not mention this earlier

"era to antagonize, but rather to reemphasize that foday's

complexities owe their existence in significant part to the
legal process of yesterday, which was often inadeqguate and

uncommitted to assuring equal justice for all.

What I have said about blacks as an example applies
with much the same force to other segments of the population

which seven decades ago were powerless.

/
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The Status of Women

Some persons question the appropriateness of
courts adjudicating whether girls can play Little
League baseball or whether women should be assigned
police patrol work or whether females should be ad-
mitted to all-male educational institutions. They
urge that these troublesome disputes be kept out of
court, for 'after all, men are men and women are women.
God made them that way. Why should the éourts get
involved?" More often than not, such short-sighted
concerns for judicial tranguillitv and uncluttered
courts fail to recognize the dehumanization which the
bench, the professional bar associations, the law
schools and even the legal profession as a whole
sanctioned or tolerated for so long. They fail to
recognize as well that while there is an essential place
for non-judiciai forums in resolving disputes, the cutting
edge of the move to remedy the results of this de-
humanizatién nust havé a sharp judicial component.

Is it wiéhout significance that when Roscoe Pound
spoke, women could not be admitted to the esteemed law
schooi whose dean he later became, and that it took almost
a half century after Pound's 1906 speech for

Harvard Law School to reach that stage

=16 3/31/76



of enlightment Wwhere it deemed women worthy to enter the portals of

the law school which produced Justices Story, Holmes, Brandeis,
Frankfurter, Brennan and Rehnquist?

The sad fact is that in 1906 the appearance of women
attorneys in the courts was almost as rare as astronauts land-
ing on the moon. Their second-class status even in our profes-
sion was sanctioned by the courts and the entire legal process.
The United States Supreme Court in decades past has sanctioned
patent deprivations of opportunity for‘women. Thus Myra Bradwell
was denied admission to the bar of the State of Illinois in 1872
solely because she was a woman. Except for Chief Justice Chase,
all of the Justices felt that the denial of her admission to the
bar d%d’not violate her federal constitutional rights. Justice

Bradley felt compelled to add a concurring opinion:

On the contrary, the civil law, as well as
nature herself, has always recognized a wide
difference in the respective spheres and
destinies of man.and vorman. Man is, or should
be, woman's protector and defender. The na-
tural and proper timidity and delicacy which
belongs to thz female sex evidently unfits
it for many of the occupations of civil life.
The constitution of the family organization,
which is founded in the divine ordinance, as
well as in the nature of things,indicates

-the dorestic sphere as that which properly
belongs to the dcrmain and functions of wonan-.
mood. The harmonv, not to say identity, of
interests and views which belong or should
belong to the family institution, is repug-
nant to the idea of a woman adopting a dis-
tinct and incdependent career from that of her

=17~ 3/31/76
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husband. So firmly fixed was this sentiment
in the founders of the common law that it be-
came a maxim of that system .of jurisprudence
that a woman had nc legal existence separate
from her hushkand, who was regarded as her head
and representative in the social state; and,
notwithstanding some recent modifications of
this civil status, many of the special rules
of law flowing from and dependent upon this
cardinal principle still exist in full force

in most states. ... The paramount destiny and
mission of woman are to fulfill the noble and
benign offices of wife and mwother. This is

the law of the Creator. And the rules of
civil society nust be adapted to the general
constitution cf things, and cannot be based
upon exceptional cases.

Bradwvell v. State of Illinois, 83 U.S. 442, 446 (1873).

n 15“4 woren did not have a €fe“eral constitutional
right to vote, and'many were precluded even from serving on
juries.

There has been progress. 1In 1872, the Justices
of the Supreme Court considered women "naturally timid,"
"delicate," and "evidently unfit" for many of the occupations
of civil life. 1In 1974, the Court categorizea past depriva-
tions of women as either "overt discrimination" or "the
sociatization process of a male-dominated culture."

If we are serious about lowering the barriers which previously
confronted women, necessarily the courts' backlogs and burdens

will be steadily increased and court reform must be cognizant

of this fact.
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Voting: A Fundamental Right

As I have said, when Roscoe Pound spoke, women did not
enjoy a federal constitutional right to vote. ©Not until 1920
did the Nineteenth Amendment remove that particular badge of
inferiority from approximately one-half the nation's adult
population.

The franchise was restricted in other ways, too. I have
already discussed some of the grievances of black Americans in
the early decades of this century. ‘The deprivation of voting
rights was ofuxxanothen Theoretically, the Fifteenth Amendment
had secured the right of suffrage.to'black Americans. In many
parﬁs of the country, however, they were practically disen-
franchised--through literacy tests, poll taxes, grandfather
clauegz and the like. Though there was some erosion of the
obstacles to the exercise by blacks of their Fifteenth Amend-
ment rigg%é, those obstacles remained substantially intact in
many area;yuntll the passage and enforcement of the Voting Rights

Act of 1965 at last allowed black victims of votlng discrimination

some voice in the determination of their own political destiny.
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Moreover, in 1906, the apporticnment of several state legislatures
had already taken the form that would endure, with steadily
increasing imbalances in votingzgswer, until the "one-person,
one-vote" decisions of the 1960's. These latter decisions, as
we all know, transformed the political face of the natfgg,
but not without severe criticism by some who thought the

judiciary was intervening in an area beyond its competence.

Justice Frankfurter, dissenting in Baker v. Carr, supra,

said the case was "unfit for federal judicial action," and termed
the decision itself "a massive repudiation of the experience of
our whole past." The second Justice Harlan, dissenting in

Reynolds v. Sims, supra, argued that it and other reapportionment

decisions "give support to a current mistaken view * * * that

every major social ill in this country can find its cure in some
constitutional ‘'principle,’ and‘that this court shogld 'take

the lead' in promoting reform when other branches of government

fail to act. The Constitution is not a panacea for every blot

upon the public welfare, nor should this Court, ordained as a -
j“diCiiﬁjbOdY' be thought of as a general haven for reform
movements." I agree with the suggestion that the

Constitution is not a panacea for every social ill. The dissenters were

certainly right when they warned that judicial review of

state reapportionment plans would be fraught with difficulty.
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Nevertheless, I cannot accept their conclusion,for it leads to judicial
paralysis in matters involving critical rights. Chief Justice Warren's
majprity opinion in Reynolds announced a principle that no con-
ference on judicial reform can afford to ignore: "a denial of
constitutionally protected rights demands judicial protection.”

In spite of the problems inherent in complying with the mandate

of the reapportionment decisions, it is incontestable that thgse
decisions were responsible for a fundamentally more eguitable
redistribution of political power in our country, one that was

long overdue. Our democracy and our people are the beneficiaries.
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The Situation of Working People

Sixty years ago, Roscoe Pound was witnessing the breakdown
of the common law system, a system which for its efficient
functioning relied primarily on the initiative of individuals,
vwho were expected to look out for themselves and to:-vindicate
their own rights. As Pound put it in his 1906 address:

In our modern industrial society, this whole

scheme of individual initiative is breaking down.

Private prosecution has become obsolete. Mandamus

and injunction have failed to prevent rings and bosses

from plundering public funds. Public suits against

carriers for damages have proved no preventive of
discrimination and extortionate rates. The doctrine of
assumption of risk becomes brutal under modern conditions
of employment. An action for damages is no comfort

to us when we are sold diseased beef or poisonous

canned goods. At all these points, and they are

points of every-day contact with the most vital public

interest, common-law methods of relief have failed." 32/

The courts of that time, however, wcre still trying to
apply common-law concepts to the social and economic problems of
the "modern industrial society" that Pound saw emerging. The

effort was not universally acclaimed, leading Pound to say that

"[a]lt the very time the courts have appearea powerless themselves
to give relief,/they have seemed to obstruct public efforts to

get relief by législation." In fact, he concluded, "the courts
have been put in a false position of doing nothing and obstructing

33/
everything.
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A few familiar examples will illustrate the obstructionism
that, in Pound's view, courts were compelled to indulge in because

of their fidelity to obsolete common-law concepts. 1In Lochner v.

New York, 198 U. S. 45 (1905), the Supreme Court invalidated a

New York maximum hours law because it interfered with the freedom
of bakers to enter into contracts with their employers. In Adair v.
Uniﬁed States, 208 U.S. 161 (1908), the court held that Congress
could not prohibit employers from discriminating against their’
workers for the union organizing activities of.-the latter. And

in Coppage v. Kansas, 236 U. S. 1 (1915), the Court ruled, again

on hallowed "freedom of contract" grounds, that a state could not
outlaw "yellow dog" labor contracts. To the Court's credit,

it did not strike down evéry social welfare measure presented to
it. In Muller v. Oreé%g: it upheld a maximum hours law for women,

though on grounds that some women might find offensive today.

Lochner, Adair, and Coppage were not the end of the story,

of course. Eventually, all were expressly overruled as the
Supreme Court itself adjusted to emerging social and economic

realities.

I am well aware that some believe that the impotence
the workingman experienced in the early decades of this century

has been replaced by the omnipctence of organized labor today. '
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I will not join that dekate; rather, I wish to emphasize .

that many of the gains and successeé of working men and/or
6rganized labor today are directly attributable to rights which
have been recognized or expanded by the courts of

previous generations. Thus, are we to now say that the system
which has made the courts accessible to and supportive of the
working man should not ndw be involved in striking a balance
for other groups which have not had full entry into thé system?

Victims of Crime

In his 1906 address, Pound did not identify or discuss as

a major problem any dissatisfaction with the criminal justice

system. He apparently felt no need to focus on that system for that

’lﬂ/ -

specific audience. This conference, of course, has such

a focus, a much needed one, and we will,‘

I am sure, hear a good deal about it tomorrow, from some of the
remaining speakers. But I submit that it is too narrow a focus
unless it embraces the victim of crime as well as the person
whom the sys;em calls the perpetrator. Of course, we should be
concerned about the Fourth, Fifth and Sixth Amendment rights of
the criminal defendant, but we should also be concerned about
the fundamental civil right of the ordinary citizen to be secure
in his or her person and property. Of course, we ought to be
concerned about the humaneness of our prison systems, 5ut we
ought also to be concerned about the humaneness of our urban
environments and the safety of our streets. When the streets

are not safe, when every citizen carries an extra burden of
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fear, his environment is not humane. Of course, a criminal

defendant has a righ; to bail, but we should not allow unlimited de-

lays in trial which prolong bail indefinitely. Of course,a
defendant has a right to the effective assistance of counsel,
but that should not mean that he may postpone trial indefinitely

while waiting for a specific counsel of his choice. Please do not

mistake my meaning. I am not suggesting that the guarantees

of the Bill of Rights be suspended; But i do submit that while
criminal defendants have a constitutional right to a speedy
“trial, society at large also has a vital sﬁake in the prompt
disposition of criminal charges against a defendant. Securing
the prompt disposition of such charges must be a top priority

in any reform of the judicial process. While progress is being
made under statutes designed to assure defendants a "speedy and
fair trial," much remains to be done. There will beiprbblems

in the transition. It will not be easy. Courts may have to
assume more burdens, but it is difficult, if not impossible,

to justify why individuals should be out on bail on serious crimes
for months and sometimes years before final trial disposition.

In the'context of.this conference, the courts bear a heavy
responsibility to organize themselves for the fair but expeditious
processing of criminal cases. To a major extent the disposition
of serious crimes is not a function which can be delegated to
agencies other than the courts. Thus, in terms of our éoncern

for human rights, we must work simultaneously on improving the
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processes of the criminal justice system for both the victims and

the defendants and on preserving the court's capacity to deal

with other fundamental human rights as well.
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Victins of Court Insensitivity

There is another point which deserves to be stressed in
any discussion about reform of the criminal and civil justice
systems. We have to be concerned about innocent victims of the
justice system itself + about those who are not pért of the

courthouse bureaucracy. Go into the ccurts in most urban

communities and you will often observe either outfageods
insensitivity to, or woeful systems planning for, witnesses who
respond to subpoenas. It is not unheard of for a witness to
appear eleven or twelve times as a case is continued again and
again, either because the court cannot reach iﬁ'or because some
counsel is not available. In civil cases, parties sometimes wait
five years for an adjudication of their rights. Court personncl
sometimes treat citizens with a curtness that some of the less enlightened
prison wardens would not display to the convicted felons in their
custody. In this context of insensitivity to, and of non-support
for, the participants in the litigation process, we have to ask
whether some of the sacred rights we espouse are really designed

for justice and the benefit of the parties and the public, or do
these processe;/exist more for the basic convenience of judges

and lawyers. It is not clear to me whether some of the many

continuances that are granted by the courts are caused by a desire

to let every person have his own counsel, or, instead, are these
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delays unintentional placations of the bar which permit some
lawyers, who have more clients and cases than they can now
adequateiy handle, to increase their backlog so that the date
of ultimate trial is indefinitely postponed. It is not at
all clear to me whether an oligopoly is now developing within
the bar whereby the entire judicial system is designed, or ac
least has been modified, to accommodate the schedules of the
busiest and most successful lawyers rather than to function

within reasonable time frames for the prompt and fair disposition

of their clients!' cases.

Permit me to mention just one.well—documented instance
that reveals how the judicial system, and even judges, can be
insensitive to the dignity of the citizens who are caught up
in the legal process. A black women was testifying in her
own behalf in a habeas corpus.proceeding.‘ "The state solicitor
persisted in addressing all Negro witnesses by ﬁheir first nan%%ﬁ

and when he addressed the petitioner as Mary, she refused to answer,

insisting that the prosecutor address

her as "Miss Hamilton." The trial\judge directed her to
answer, but again she refused. The trial juage then cited her
for contempt. On appeal, the highest court in the state affirmed,
because the record showed that the witness's name was "Mary
Hamilton," not "Miss Mary Hamilton." Happily, the Supreme Court

of the United States granted certiorari and summarily reversed

the judgment of contempt. Hamilton v. Alabama, 376 U.S.650

(1964), rev'g 275 Ala. 574, 156 So. 2d 926 (1963). Some might

13
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say that this case exemplifies an unjustifiable waste of legal
talent and judicial effort in order to determine whether the
appellatién “Miss" should be used in cross~examination. I
disagree. At the core of this case was a person begging that a
system which is supposed to dispense justice treat her with
dignity and the kind of sensitivity that courts automatically

accord to persons of power and prestige.
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3. IN VIEW OF OUR HISTORY, ARE COURTS FUNCTIONING BEYOND THEIR
COMPETENCL TN THE HUMAN RIGHTS ARLEA, AND WHAT ARE THE
ALTERNATIVES?

While I have stressed that we should be particularly
cautious about any reforms which may cause a diminution of
basic and fundamental human rights, I am no opponent of good
order. I have supported every judicial reform measure that
promised to contribute to the orderly functioning of our
courts without sacrificing the rights of our citizens. I
submit, however, that order is not an absolute. It cannot be,
for human affairs, and especially the affairs that come before
us in the judicial process, are often inherently disorderly.
In some cases, passions not only run deep, they erupt into
violence.

I have in mind not just the felony dockets of local
criminal courts, but alsé landmark human rights decisions where
the Supreme Court of the United States rejected arguments that
such cases were, for a variety of technical reasons, not the

proper business of the federal courts.

In Screws v. United States,- 325 U.S. 91 (1945), for

example, a black man who had been charged with the theft of a

tire was beaten to death by the sheriff of Baker County, Georgia,

and two other law enforcement officers. In Monroe v. Pape,

365 U.s. 167 (1961), police officers of a Northern city had

broken into the petitioners' home, routed them from bed, and

forced them to stand naked in the living room while they ransacked

every room in the house. In the background of United States v.
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Price, 383 U.S. 787 (1966), was the murder of three civil

rights workers, Michael Schwerner, James Chaney and Andrew

Goodman. Griffin v. Breckenridge, 403 U.S. 88 (1971), involved

a group of black citizens who, while driving along a highway

in Mississippi, were mistaken by whites for civil rights workers.

They were forced to stop, ordered out of their vehicle, and

beaten with iron clubs.

Should these matters have been in the federal
courts? I think so, for if the Supreme Court

‘had not been willing to expand

an overly narrow construction of the federal civil rights acts,
where would these particular victims, and others like thenyw___
have gotten justice?

A basic reason for the necessity of having the courts
available to vindicate the rights of our citizens is that other
institutions in our society, institutions designed to either
vindicate or protect those rights, have either failed to do so
or have broken down completely. We should never be complacent

about the accomglishments of the judicial system. I certainly

am not, and I believe that one of the profound contributions this
conference can make to the nation is to shatter any illusions we

might entertain about living in the best of all possible judicial

~

worlds. Nevertheless, I am convinced that the courts, when
their achievements and their efficiency are compared with those
of other institutions in our society, have not been abysmal

failures. The short and simple reason for the assumption by

the courts of tasks that are allegedly "beyond their competence" is

-
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the failure of supposedly competent institutions to perform
those tasks effectively or with adequate protection of the rights
of the clients of those institutions. I agree that in the best
of all possible judicial worlds, judges should not be asked to
run railroads or to function as school superintendents or to
serve as chief executive officers of state prison systems.

But if supposedly competent businessmen so manage a railroad
that it collapses into bankruptcy, or if supposedly professional
educatbrs countenance or are powerless to deal with de jure
segregation in the school systems they are charged to administer,
or supposedly competent corrections personnel preside over a
prison system that is riddled with constitutional violations,

then judges have no choice but to intervene. The courts,

2 4

I submit, are not reaching out for these responsibilities; they
come to the courts by default. And so long as other institutions
in society default on their responsibilities, the courts will
have what I consider an absolutely necessary role to.play in
the vindication of individual and collective rights.

It was Aléxis de Togueville who first said that
"scarcely any political question arises in the United States that
is not resolved, sooner or later, into a‘judicial questiogg{
Jn his 1906 address
Dean Pound said much the same thing: "the subjects which our
constitutional polity commits to the courts are largely matters
of economics, politics, and sociology, upon which a democracy
is peculiarly sensitive. Not only are these matters made into
legal quesﬁ%pns, but they are tried as incidents of private

litigafion." We may not agree with Roscoe Pound that great
Y

matters of economics, politics, and sociology are always tried
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as . .cidents of private litigation," but they are surely
"maée into legal questions." The fate of the New Deal, largely a

matter of economics, remained uncertain until the decision of

the Supreme Court in NLRB v. Jones & Laughlin Steel Cory .,

30i U.S. 1 (1937). The people's right of access, throug a

grané jury, to infc...tion in the control of'the executive

branch of government, a political issue of the utmost seriousness,
was a matter of speculation until the Supreme Court enforced a

subpoena on the President in United States . Nixon, 418 U.S. 683

(1974). The destiny of black peoplevin America, a matter of
— :

sociology as well as of justice, was unclear until the Supreme
Court found segregated schocling inherently unequal in

Brown v. Board of Education, 347 U.S. 483 (1954), and its

progeny. There is, of course, no gua-antee taat even a defini”
pronouncement by the courts will pu: tc :=st all dispote over an
issue of public policy. Witness the coriiruing coniroversy over
abortion.

Nevertheless, I still submit that our constitutional
polity could barely function at all if the courts were not
available to vindicate the rights of our citizens and thus define
the limits of public and private action within that polity.

. We aré all familiar with the famed Footnote Four of

Chief Justice Stone's opinion in United States v. Carolene

Products Co., 304 U.S. 144, 152 n. 4 (1938). Even though.. it

deals with the standard to be employed in reviewing legislative

o Ba |
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enactments and even though it suggests more than it proclaims,
that footnote has rightly been read as a manifesto of judicial
sensitivify to the rights of those who are powerless to vindicate

their rights. Since the Carolene Products decision, the courts

have done much to redeem the promise of Footnote Four, and I
suggest that we can fruitfully apply its teaching in this.
conference as well. We will be dealing, of caurse, with
proposals for reform of dispute resolution and for the reform
of judicial administration, not legislative enactments. Some
have suggested that a "judicial impact" statement be prepared beforé
statutes creating new legal rights are enacted, so judicial reégurces
can be provided to protect them. I suggest, by the same token,
that we prepare, at least mentally, another kind of impact statement,
ane that weighs the effect of the reforms that might be proposed to us
on what Footnote Four termed "discrete and insular minorities," and subject
those reforms that might work to the disadvantage of the poor, the
weak, and the powerless to what Chief Justice Stone would call
"a more searching judicial inquiry."

You may have noticed that I have not defined what I mean
By the term "human rights." The omission is deliberate. I
doubt that, even if I tried, I could formulate a definition of
human rightsh that would adequately differentiate my perception
of fundamental "human rights" from the multitude of varied interests
that, at one time or another, have been called "human righég{"

I do think we ought to be concerned about what has been rightly

termed a trivialization of the constitution.
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Foy» .. :tance, some would argue, though I would not, that a high
schocl football player has an absolute "human right"” to wear
long hair,iregardless of his team's regulations or his coach's
notibn of discipline. Others would argue, though I would not,

that prisoners have an absolute "human right" to snacks b ::iween

meals. Cases involv.. 7 these issues, I submit, seek the ‘rindication

of rights that are ..esrely asserted, not real. Such cases, I am
afraid, misuse a noble instrument, designed for a noble
purpose, the protection of fundamental right .
I should also
point out that I do not inciude in the concept of "fundamental”
human rights the interests that are at stake in automobile neg-
ligence cases, or longshoremen's suits, or medical malpractice
actions. I am confident that we can develop means by which
justice could be assured in these areas -7 tort law without the
courts playing a central role and without destroying iha fabric
of our society. In all candor, I often wonder whether tiae loudest
protests against no-fault éuto insurance and against the removal
of negligence cases from the courts stem from concern about the
plight of accident victims or whether they originate in a concern
about possiblé diminution of what are sometimes phenomenal wind-
falls in the form of counsel fees.
) I believe tnat the victims of
'defective products, medical malpractice and automobile negligence
can often receive greater protection in alternate systems of

dispute resolution than they can in the courts. During my

twelve years' experience on the bench, I have seen far many more

3
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spr .- .s claims and frivolous defenses in personal injury cases
than £ have in civil rights cases. If we are going to apply a
scalpel to our dockets, let us begin with these cases, which

could be handled with fairness and greater efficiency in »ther forums.

. I believe, however, that in the universe of huwn rights,
the constellation ¢ :-ights that I have discussed t-lay :re
grouped at or near the center. I refexr, of cburse, to the
right to be free from racial or sexual discrimination, the
right to vote, the right to basic protectioi. from overpowering
forées of the industrial age, the right to be secure in one's
person and property, and the right to be treated with courtesy
and consideration by a system that purports to be one of justice,
not merely of law. If my references to astronomy lead some of
you to think that I am too far out, l:% m2 also say that I
believe that there is a hierarchy c¢f r-ir..n rights, ar that
the rights I have diséussed cluster at < nsar the top of that
hierarchy. Finally, I believe that all of us can agree %that

the rights I have discussed are indeed fundamental "human

rights."
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Conclusion

As I close, I hope that I have not gone too far. 1
know that I have resurrected some grievénces that are 70 years
old, and whose roots lie even further hack in American history.
I know that I have spoken stridently about them, and stridency
is always susceptible of misunderstanding. I did not come
here intending to offend anyone, but perhaps I have. Perhaps
I have spoken too stridently for 1976, perhaps too stridently
in light of the genuine progress this nation has made in the
past 70 years, perhaps too stridently in the overall perspective
of this country's history. But the grievances that I have
mentioned were, and éontinue to be, harsh and.discordant
, aud tihelr harshness
has been caused in part by an insensitive legal and judicial

process. ——

As I said at the outset, I wish this conference

well. I hope it is

éuccessful. But I also hope that the fruits of its success

will flow not just to judges, not just to lawyers, not just

\to court peréonnel, but also to those who, in the nature of

things, will seldom be attending a conference like this -- the weak,
the poor, the powerless -- those who, whether they like it or

not, are inevitably involved in the process and the system that
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we are privileged to preside over. By all means let us reform
that process, let us make it more swift, more efficient, and
less ~xpensive, but above all let us make it more just. We
have enOugh victims in our society. In so many instances, they
are victims of the conduct of others that violates the law.

Let us not forget ;hem. Let us not, in our zeal to reform

our process, make the powerless into victims who can secure

relief neither in the courts nor anywhere else.
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FOOTNOTES

" ¥ While I accept total responsibility for all views expressed

here, I wish to note that in many respects this paper .has been
Jointly authored through the able assistance of my law clerk,

Thomas M. Gannon, S.J., whose contribution I am pleased to
acknowledge '

1/
" R. Pound, The Spirit of The Common Law (1921) at 134.
.2/
R. Pound, supra at 132.
3/
M. Storey, The Reform of Legal Procedure (1%12) at 50.
4/

" Moorfield Storey was the first president of the NAACP.
For its history, see L. Hughes, Fight for Freedom: The
Story of the NAACP (Berkeleyv ed. 1962).

_5/

I have developed these views in Frffective Use of Modern
Technology," in JUSTICE IN THE STATES: ADDRESSLS 2AND PAPERS
OF THE NATIONAL CONFERENCE ON THE JUDICIARY (W. Swindler,

ed.) 140 (1971) and "The Trial Backlog and Computer Analysis,"
44 F.R.D. 104 ()968).

Fortunately, court management personnel are coming to
realize that courts need not only managerial principles but
also need to know how to apply those principles in the courts'
special milieu. See, for examwple, E. Friesen, E. Gallas & M.
Gallas, MANAGING THE COURTS (1%71), and consult the JUSTICE
SYSTEM JOURNAL, published by the Fellows of the Institute
for Court Management. See also R. Wheeler and H. Whitcomb,
PBRSPECTIVﬁS ON JUDICIAL ADMINISTRATION: TEXTS AND READINGS

(forthcoming, 1977).
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~ "Ibliscrimination against Negro lawyers by the American

‘Bar Association-..led to the formation of the colored
National Bar Association. In 1943 the American Bar Asso-
ciation elected a Negro, Justice James S. Watson of New
York, the first to be admitted since 1912 when three
Negroes, who wefe not known to be Negroes, were accepted.
Tﬁe same year the Federal Bar Assoqiation of New York,
New Jersey, and Connecticut opened its membership to -
Negro attorneys and condemned the 'undemocratic attitude
and policy' of the American Bar Association for discrimi-
‘nating against Negro members. In the actual practice of
ilaw solgreat are the limitations in thc Scuth that the
majority of Negro laWyers have settled in the North." M.
DAVIE, NEGROES IN AMERICAN SOCIETY 118 (1949).

The late Judge Raymond Pace Alexander spoke in 1941 in
behalf of'the necessity of a black bar association -~ the
National Ba£ Association -- as follbws:

Just so long as_we are compelled to recognizé racial
attitudes in.America, and the positive refusal to
adnit the Negro lawyer to membership in the Bar Asso-
ciations of the South or even to permit them to use

the libraries, just so long as the Negro lawyer is
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restricted i his membership in local Bar Associa-
tions in the North, and particularly, so long as
the American Rar Association for all practical pur-
Poces refuses to admit Negroes to membership, then
SO long must there be an organization such as the
National Bar Association. Certainly all of us shall
welcome the day when racial animosities and class
lines shall be so obliterated that separate Bar Asso-
ciations, other separatc professional associations as |
well as separate schools will be anachronisms.
Alexandef,“The National Bar Association-~ Its Aims and
Purposes,”1 Nat'l B. J. 2(1941). See also Reflections, 1
BALSHA REPORTS 8 {(1573) (reprint of excerpti

L e e )
Lrom Judae

P

“

Alexander's speech).

Cf. J. Auverbach, Unequal Justice (1975).
1/ | _

The Interstate Commerce Commission was already functioning,
of coursec, bué its primary task seems to have been the régu—
lation of railroad rates, The p&incipal consumer-oriented
federal agencies — the Federal Trade Commission, the Securities

and Exchahge Commission, and the Federal Drug Administration

come immediately to mind -- did not yet exist.
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T It should be noted that funding for the federal courts

has not kept pace with the increase in expenditures for

the rest of the federal government. In 1900, the cost of
the courts was one-half of one percent of the over-all
federal budget. In 1975, total expenditures for the federal
judiciary had declined to akout one—thirtéenth of one per-

cent of the entire federal budget.

8/ | |
G. Santayana, The Life of Reason (1905) at 284.
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10.

I have written in greater detail on the early practices
in Higginbotham, "Racism and the Early 2American Legal Process,
1619-1896," 407 ANNALS 1 (1973), "Race, Racism and American

Law,* 122 University of Pennsvlvania Law Review, 1044 (1974);

"To the Scale and Standing of Men," Journal of Negro History,

Vol. LX, No. 3, July, 1975; "The Impact of the Declaration of
Independence,"; The Crisis, Novenber, 1975. For general background

see R. Bardolph, The Civil Rights Record (1970); D. A. Bell,

Race, Racism and American Law (1973) 1975 Supp.; M. F. Berry,

Black Resistance/White Law (1971); J. Blassingame, Black HNew:

——

Orleans (1973); J. Blassingame, The Slave Community (1972);

S. Elkins, Slavery (1959); P. s, Foner, The Voice of Black

America, Vol. I and II (1975); J. H. Franklin, From Slavery to

Freedom (4th ed. 1974); G. Fredrickson, The Black Inage in the

White Mind (1971); L. Green, The Negro in Colonial lew

England (1942); W. Jordan, White Over Black (1968); G. Myrdal,

An American Dilemma (1944); B. Quarles, The Negro in the Making

of America (rev. ed. 1969); K. Stampp, The Peculiar Institution

(1956); C. Woodson & C. Wesley, The Negro in Our listory

(11th ed. 1966); C. V. Woodward, Origins of the New South

(1951) ; C. V. Woodward, The Strange Carcer of Jim Crow

(3rd ed. 1974). For the best bibliography, see A. Hornsby,

The Black Almanac 169 (1972). For an anthology, see Civil Rights

and the American Negro (A. Blaustein & R. Zangrando ~=ds. 1968).
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10.

(cont'd.)

The United States Commission on Civil Rights in 1961
filed a series of key documents, Vols. 1 through 5,
on voting, education, employment, housing, justice.
A classic report which should be particularly

pertinent tc lawyers is the United States Commission on

Civil Rights, 1965, A Report on Equal Protection in the

South. See particularly pages 182-188, the separate

statement of Commissioner Erwin N. Griswold. A superb

analysis can be found in the ANNALS, Blacks and the Law,

May, 1973; note particularly the article of Judge

William H. Hastie, "Toward an Equalitarian Legal Oxrder,

.1930-1950," at 18.

q./
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The first commission on civil rights appointed by any president

was established by Harry Truman, pursuant to Dxecutive Order 9828. In 1947, the

President's Committee on Civil Rights filed a report, "To

Secure These Rights," which stated:

"Our American heritage of freedom and cquality has given

us prestige among the nations of the world and a styrong

feeling of national pride at home. There is much reason for

that pride. But pride is no substitute for steady and honest

performance, and the record shows that at varying times in

American history the gulf between ideals and practice has been

wide.

We have had human slavery. We have had religious por-

secution. We have had mob rule. We still have their ideo-

logical
scne of
we have

made us

remrnants in the unwarrantable 'pride and prejudice' of
our people and practices. From our work as a Committee,
learnea much that has shocked us, and much that has

feel ashamed. But we have seen nothing to shake our

conviction that the civil rights of the American people -

all of them - can be strenthened quickly and effectively by

the normal processes of democratic, constitutional government.

That: strengthening, we believe, will malke our daily life morc

and more consonant with the spirit of the American heritage of

freedom.

nation,

But it will require as much ccurage, as much imagi-

as much perseverance as anything which we have ever

done together. The members of this Committee reaffirm their
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faith in the American heritage and in its promise." Id. at

9-10 (emphasis added).

See also Report of the National

Advisory Commission on Civil Disorders (Washington, D.C.: U.S.
Governnent Printing.Office, 1968); National Commission on the
Causes and Prevention of Violence, Final Report, "To Establish
Justice, To Ensure Domestic Tranquillity,"xxi, 8, 10, 13-15
(1969); 1 National Commission on the C%uses and Prevention of
Violence, Staff Report, "Violence in America: Historical and
Comparative Perspectivés" 38-41 (1968). cCf. Milton S. Eisen-

hower, The President is Calling 2--4 and Ch. 23 (1974).

12/

Pyrigg v. Pennsylvania, 41 U.S. (16 Pet.) 539, 10 L. EA4.
1060 (1842); Dred Scott v. Sandford, 60 U.S. (19 How.) 393,
15 L.Ed. 691 (1857); Civil Rights Cases, 109 u.s. 3, 3 S.Ct.
18, 27 L. Ed. 835 (1883); Plessy v. F;rguson, 163 U.S. 537,
16 s. Ct. 1138, 41 L.Ed. 256 (1896); Berea College v; Rentucky,
211 uU.S. 45, 29 S. Ct. 33, 53 L.E£d. 81 (1908); Hodges v. United
States, 203 U.S. 1, 27 S. Ct. 6, 51 L. E4A. 65 (1906); James V.
Bowman, 190 U.S. 127, 23 S. Ct. 678, 47 L.Ed. 979 (1903); Bald-
win v. Franks, 120 U.S. 678, 7 S. c£. 656, 32 L.EA. 766 (1887);

United States v. Harris, 106 U.S. 629, 1 S. Ct. 601, 27 L.Ed.

90



290 (1883); United States v. Cruikshank, 92 U.S. 542, 23 L.Ed.

588 (1876); United States v. Recse, 92 U.S. 214, 23 L.Ed. 5063
(1876); United States v. Powell, 151 F. 648 (C.C.N.D. Ala. 1807),
aff'd per.curiam, 212 U.S. 564, 29 S. Ct. 690, 53 L.Ed. 653 (1909).
The following cases indicate ghe past problem of racial injustice
and efforts to eliminate it:

(1) Yoting. South Carolina v. Katzenbach, 383 U.S. 301, 86 S.Ct.
803; 15 L.Ed.2d 769 (1966) (implementation of 1965 voting rights
act); Smith v. Allwright, 321 U.S. 649, 64 S.Ct. 757, 88 L.Bd.
987 (1944); Grovey v. Townsend, 295 U.S. 45,55 s.Ct. 622, 7° L.EQ.

1292 (1935); Nixon v. Herndon, 272 U.S. 536, 47 S.Ct. 446, 71

L.E4A. 759 (1927); Anderson v. Martin, 375 U.S. 399,

62 5.'Ct. 454, 11 L. EA. 24 430 (1964); Nixon v. Condon,

286 U.s. 73, 52 S.Ct. 484, 76 L.E4d. 984 (1932); cf. Reynolds v.
Sims, 377 U.S. 533; 84 S.Ct. 1362, 12 L.Ed.2d 506 (1964); Gray v.
Sanders, 372 U.S. 368, 83 S.Ct. 801, 9 L.Ed.2d 821 (1963) (one
man-one vote); Baker v. Carr, 369 U.S. léG, 82 S8.Ct. 691, 7 L.Ed.
2d 663 (1962). See alsc Burke Marshall,Federalism and Civil

Rights (1564).

v— -t s e et b e =

e

(2) Education. Milliken v. Bradley, 418 uU. s. 717,
94 s. Ct. 3112, 41 L. Ed. 24 1069 (1974);

Swann v. Charlotte-Mecklenburg Board of Educa-.

tion, 402 U.S. 1, 91 S. Ct. 1267, 28 L.ED.2d 554 (1971); Brown v.
Board of Education, 347 uU.S. 483, 74 S.Ct. 686, 98 L.E4. 873
(1954); McLaurin v. Cklahoma State Regents, 339 U.S..637, 70
S.Ct. 851, 94 L.Ed. 1149 (1950); Sweatt v. Painter;j33§ u.s.

629, 70 sS.Ct. 848, 24 L.Ed. 1114 (1950); Cooper v. Aaron, 358x
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u.s. 1, 78 s.Ct. 1401, 3 L.Ed.2d 5, 19 (1958); Griffin v.
County School Eoard of Prince Edward County, 377 Uu.s. 218,
84 S.Ct. 1226, 12 L.Ed.2d4 256 (1964); Gong Luﬁ v. Rice, 275
U.s., 78, 48 S.Ct. 91, 72 L.EA. 172 (1%27); Missouri ex rel.
Gaines v. Canada, 305 U.S. 337, 5% S.Ct. 232, 83 L.Ed; 208
(1938); Cumming v. County Board of Education, 175 U.S, 528,
20 s.ct. 197, 44 L.EA. 262 (1899).

(3) Housing. Tillman v. Wheaton-Haven Recreation Ass'n, 410
U.S. 431, 93 S.Ct. 1090, 35 L.Ed.2d.403 kl973); Jones v.
Alfred H. Mayexr Co., 392 U.S. 409, 88 S.Ct. 2186, 20 L.Ed.2d
1189 (1968); Shelley v. Kraemer, 334 U.S. 1, 68 S.Ct. 836,
92 L.Ed. 1161 (1948); Buchanan v. Warley, 245 U.S. 60, 38
S.Ct. 16, 62 L.Ed. 149 (1917); Hansberry v. Lee, 311 U.S. 32,

61 s.Ct. 115, 85 L.Ed. 22 (1940); Corrigan v. Buckley, 271

U.S. 323, 46 S.Ct. 521, 70 L.EA. 969 (1926); Richmond v. Deans,

281 U.s. 704, 50 s.Ct. 407, 74 L.EQ. 1128 (1930); Harmon v.

Tyler, 273 U.S. 668, 47 S.ct. 471, 71 L.ED.* 831 (1927); Bar-
rows v. Jackson, .346 U.S. 249, 73 S.Ct. 1031, 97 L.Ed. 1586

(1953). .

(4) Ermployment. Franks v. Bowman Transportation Co., Inc., 44 U.S.IL.I..

4356 (U.S., March 24, 1976); Griggs v. Duke Power Co.,

401 U. s. 424, 91 Ss. Ct. 849, 28 L.Ed.2d 158 (1971);Steele v.

Louisviile & N.R. R.., 323 U.S. 192, 65 S.Ct. 226, 89 L.Ed. 1723 (194%).

(5) Public Accommodations. Katzenbach v. McClung, 379 U.S.

294, 85 S.Ct. 377, 13 L. Ed.2d 290 (1964); Heart of Atlanta
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Motel, Inc. v. United States, 379 U.S. 241, 85 S.Ct. 348,
13 L.&d.2d 258 (1%9641); Burton v. Wilmington Parking Authority,
365 U.s. 715, 81 S.Ct. 856, 6 L.Ed.2d 45 (1961).

(6) Prohibition of racial violence. Griffin v. Breckenridee,

403 U.S. 88, 91 S.Ct. 1790, 29 L.Ed.2d 338 (1971); United
States v. Jchnson, 390 U.S. 563,88 s.Ct. 1231, 20 L.Ed.2d4 132
(1968); Pierson v.‘Ray, 386 U.S. 547, 87 S.Ct. 1213, 18 L.xkd.
24 288 (1°67).

13/
163 U.S. 537.

14/

The Justices of the Supreme Court were not alone in their
blindness to the realities of racism. Charles Worren's au-

thoritative The Supreme Court in United States History, pub-

lished in 1922, does not even mention Plessy v. Ferguson.

15/
163 U.S. at 560.

16/
" D.A. Rell, Supra at 452; Higginbotham, 122 U. of Pa. L. Rev.

at 1060-61.

17/
211 U.S. 45 (1908).

18/
" See generally G. SINKLER, THE RACIAL ATTITUDES OF AMERICAN

PRESIDENTS, FROM ABRAHAM LINCOLN TO THEODORE ROOSEVELT (1972).

Even the false rumor that a black had becen present at_an

official White House function was sufficient to drive President
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Cleveland to frenzy, and thus he responded: "It so happens
that I have never in ny official position, eitﬁer when sleep-
ing, waking, alive or dead, on my head or my heels, dined,
lunched, supped, or invited to a wedding recepition, any
colored man, woman, or child."”" G. Sinkler, supra at 270.

19/
" L. Miller, The Petitioners: The &tory of the Supreme Court

of the United States and the Negro (Meridianed. 1967) at

20/
Iq. at 207.

21/
I4.

22/ v , :
" The Development of Segregationist Thought 139 (I. Newby ed.

1968) (quoting 90 Cong. Rec. Al799 (1944)).

23/ .
"~ Id. 143-145 (quoting 90 CONG. REC. Al801 (1944).

24/
T See C.V. Woodward, The Strange Career of Jim Crow (3rd rev.

ed; 1974) at 7:

"The origin of the term 'Jim Crow' applied to Negroes is lost
in obscurity. Thomas D; Rice wrote a song and dance called
'Jim Crow' in 1832, and the term had become an adjective by
1838. The first example of 'Jim Crow Law' listed by the

Dictionary of American English is dated 1904." Jim Crow laws

sanctioned "a racial ostracism that extended to churches and

o7



schools, to housing and jobs, to eating and drinking. Whe-
ther by law or by custom, that ostracism extended to virtually
all forms of public transportation, to sports and recreations,
to hospitals, orphanages, prisons, and asylums, and ultimately
to funeral homzs, morgues, and cemeteries." Id.

24a/

Of course, law schools such as Yale, Michigan, and the
Univcrsity of Pennsylvania admitted women as law students
decades earlier, and their alumnnae-have made many profound

contributions to improving the legal process.

25/
"Kahn v. Shevin, 416 U.S. 351, 353 (1974).

26/ .
" The grandfather clauses, at least, were struck down by the

Supreme Court within a decade of Pound’s address. Guinn v.
United States, 238 U.S., 347 (1915).

27/ :
" See, e.g., Terry v. Adams, 345 U.S. 461 (1953); Smith v.

Allwright, 321 U.S. 649 (1944); Nixon v. Cdndon, 286 U.S.
73 (1932); and Nixon v. Herndon, 273 U.S. 536 (1924).

8/
42 U.S.C. §§1973 et seq.

29/
" See e.g., Reynolds v. Sims, 377 U.S. 533 (1964) (Alabama);

Baker v. Carr, 369 U.S. 186 (19G62) (Tennessee).

30/
" For example, the combined impact of the reapportionment

decisions and the Voting Rights Act of 1965 significantly



iﬁcreased the number of black elected officials in seven
scuthern states. See U.S. Commission on Civil Rights, The
Voting Rights Act: Ten Years After (Jan. 1975), reproduccd
in D. Bell, supra (1975 supp.) at 2:

"There is no availakle estimate of the number of black
elected cfficials in the seven States before passage of the
Voting Rights Act. Certainly it was a small number, well
under 100 black officials. By February 1968, 156 blacks had
been elected to various offices in the seven States. This
total included 14 State legislators, 81 county officials, and
61 municipal officials....

"More recent statistics show greater progress in electing
black officials. By April 1974, the total number of.black
elected officials in the seven States had increased to 963.
This total included 1 Member of the United States Congress,
36 State legislators, 429 county officials, and 497 municipal
officials....

"In all of the covefed Southern States there are now some
blacks in the étate legislature and in at least some counties
of each Ctate there are blacks on county governing boards.
Although the number of offices held by blacks is rather small
in comparison to the total number of offices in these.States,

the rapid increase in the numker of black elected officials

/02



is one of the most significant

the

seven

States since

passage

changes in political life in

of the Voting Rights Act."
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At

30a.

31.
3la.

32.

33.

34.

35.

36.

369 U. Ss. at 330, 267.

377 U. S. at 624-25.

377 U. S. at 566.

Pound, "The Causes of Popular Dissatisfaction with the
Administration of Justice," 40 Am. L. Rev. 729, 737
.(1906) {(hereinafter "Address").

Address at 737-38.

208 U. S. 412 (1%08).

See Bunting v. Oregon, 243 U.S. 426 (1¢17), over-

ruling Lochner; Phelps Dodge Corp. v. N.L.R.B., 313 U.S.

177 (1941), overruling Adair; and Lincoln Fed. Labor

Union v. Northwestern Iron & Met. Co., 335 U.S. 525

(1949), ovefruling Coppage.

Even the most casual perusal of Pound's other writings
reveals his own continuing advocacy of reform of the

criminal justice system as well. See, e.g., Pound,

"Do We Need a Philosophy of Law?." 5 Colum. L. Rev. 339,

347 (1905); R. Pound and F. Frankfurter eds., Criminal
Justice in Cleveland (1922); and R. Pound, Criminal

Justice in America (1930).

rmd



37.

38.

i 40-

Petitioner's Bricf for Certiorari at 4, llamilton v.

Alabeama, 376 U. S. 650 (1964).

A. de Toqueville, I Democracy in America (P. Bradlcy

ed, 1945) at 290.

hddéress at 740,

See Mcbhougal, Lacewell and Chen, "The Protection

of Respect and Human Rights: Freedom of Choice and
World Public Order," 22 Am. U. L. Rev. 919 (1975). See
also McDougal, Human Rights and World Public Order:
Principles of Content and Proccdure for Clarifying
General Comaunity Policies, 14 Va. J. Int'l L. 387
(1974); McDougal, Lasswell & Chen, Human Rights and
World Public Order: A Framework for Policy~Oriented
Inguiry, 63 Am., J. Int'l L. 237, 264-69 (1969);

Universal Declaration of Human Rights, adopted Dec. 10,

1948, G. A, Res. 217, U. N. Doc. A/810 at 71 (1948)

[hereinafter cited as Universal Declaration]. A collection

of the more important global human rights prescriptions
is conveniently offered in United Nations, Human Rights:
A Compilation of International Instruments of the United
Nations, U. N. Doc. ST/HR/1 (1973). Other useful
collections include: Basic Documents on Human Rights

({I. Brownlie ed. 1971); Basic Documents on International

Protection of Human Rights (L. Sohn & T. Buergenthal eds.

1973).

e
10.5



%

3§

%

Speech by Robert H. Bork

Solicitor General of the United States

Before the National Conference on the
. Causes of Popular Dissatisfaction with

the Administration of Justice

St. Paul, Minnesota

e Bpril 8, 1976

U

I have been asked to say a few words about an embryonic

project within the Department of Justice which, we have the temerity
to believe, may be relevant to your deliberations. It is only fair,
if painful, to say that our effort has been embryonic rather longer
than nature usually provides for that stage of development, but it

is also true that we have begun to progress, and that we hope soon

to have substantive proposals developed sufficiently to solicit

comments.jlWhat I have to say today, however, represents my own
thiought and not that of tne departmental committee I chair. Most
particularly, it does not represent the views of the Attorney General
or the Deputy Attorney General, gentlemen who have enough opinions
of their own to answer for without this additional burden. Before

a departmental position is taken, quite obviously, the Attofney
General and the Deputy will have to be persuaded of the self-evident
correctness of what I am about to say to you.

Your topic today concerns the types of disputes best
assigned to courts and the types better assigned to another forum.
The question appears to assume that we have been.using courts to
resolve disputes for which they are not suited and that assumption
is certainly justified. Yet candor, if not prudence, requires me

Aervatomms
at least to remark in passing that aagcoéuéwaaAof the judiciary's

problems in this respect are self-inflicted. The truth is that the -



more appropriate forum for many disputes now resolved by the P
‘ o crsatrt
judiciary is the democratic political process. Courts haveAstrained
language ahd doctrine to extend their powers of review in an effort
-to ensure fairness in the manifold relationships of government and
individuals. The intention is commendable but the result is
often an unjustified shrinkage of the area of majority rule and,
more to the point today, the acquisition by the judiciary of
problems which they lack the criteria and the information to
handle. We should not forget, then, that part of the solution ﬁo
the problem posed lies entirely witﬁin the control of the courts.
But the topic I will address, and the topic that will
be addressed by the committee the Attorney Géneral has asked me to
‘chair within the Department of Justice, constitutes a different
slice of your concerns here. It is the allocation of types of
disputes between different Article III courts and betwéen Article III
courts and other kinds of tribunals. We were brought to study that by
the observation that there is, and for some years has beee)a slow
crisis building in the administration of justicg by the federal
court system. The cause of the crisis is simply overload, an
overload so serious that the integrity of the federal system is
threatened, an overload so little recognized that the bleak
significance of plain, not to say obtrusive, symptoms aé%:;ot fully
credited by the bar and, apparently, not by Congress.
Increasing population and commercial and industrial

growth would in any event cause a rise in the federal caseload,

but such causes would hardly have produced figures such as those
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with which we ére all too familiar. I will not repeat the
statistics in detail but it is apparent that caseload has not merely
risen dramatically but that the real acceleration began in the
1960's. 1In the period of twenty years from 1940 to 1960 the
increase was just under 7? percent, but in the next fifteen years,
it was just over 106 percent and it continues to rise.

The reason for increases so large seems apparent. We,
along with every other western nafion, are steadily transforming
ourselveé into a highly-regulated welfare state. The tasks
government undertakes grow steadily more numerous and always‘mOre
complex. All of the branches of government are changed by the
pressure of decision making but perhaps none more than the federal
judiciary.

The proliferation of social policies thrbugh statute and
regulation creates a workload that is even now changing the very
nature of courts, threatening to convert them from deliberative
institutions to processing institutions, from a judiciai moéel to a
bureaucratic model. The symptoms are everywhere.

As caseloads rise, courts try to compensate. Time for
oral argument is steadily cut back and is now often so short in
the courts of appeals as to destroy most 6f its value. Some ocourts
 of appeals eliminate oral argument altogether in many cases. The
statistics are not entirely clear but perhaps 30 percent or more
of the cases are decided without any oral argument whatever.

The practice of delivering written opinions is also
declining and now seems to be omitted in about 34 percent of
decided cases at the court of appeals level. Some of the opinions

shown as per curiam are actually only summary affirmances.



. ”4-

These trends are disturbing for they may erode the
integrity of the laﬁ and of the decisional process. The
intuitive wisdom of Anglb—American law has insisted upon oral
argument and written opinions for very good reason. Judges, who are
properly not subject to any other disci?line, are made to confront
the arguments and to be seen doing so. They are required to explain
their result and thus to demonstrate that it is supported by law
and not by whim or personal sympathy.

There is more. Courts are adding more judges, more
clerks, more administrative personnel, moving faster and faster.
They are in imminent danger of losing the quality of collegiality,
losing time fof conference, time for deliberation, time for the
slow maturation of principle. |

As a society we are attempting to apply law and judicial
processes to more and more aspects of life in a self-defeating effort
to guarantee eﬁery minor right people think they ought ideally to
possess. Simultaneously, we are complicating trial and pretrial
procedures in what must ultimately be an impossible effort to make
every trial perfect. The two trends, I think, are flatly in¢ompatible.
We are seeking to handcraft every case. At the same time we are
thrusting a workload upon the courts that forces them towards an
assembly line model.

Assembly line processes cannot sustain those virtues for
which we have always prized federal courts: scholarship, a
generalist view of the law, wisdom, mature and dispassionate
reflection, and -- especially important for the perceived legitimacy
of judicial authority -- careful and reasoned explanation of their

decisions.
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- It is for these reasons that the Department of Justice (z?
decided to study the problem and to suggest solutions./(EZ~;;;;;"d~’
to me, though my supposition has not yet been laid before my
colleagues at the Department, that the remedy lies in a thorough-
going overhaul of federal jurisdiction rather than tinkeriﬁg with
such things as the jurisdiction of magistrates or continually
adding federal judges. |

I recognize that more judges are desperately needed now
but it is not the preferred solution. A po&erful judiciary, as
Felix Frankfurtef once said, is necessarily a small judiciary.

Large numbers dilute prestige, a major attraction of a career on

the bency, and make it harder to recruit first—raie lawyers. Large
numbers damage collegiality, lesseh esprit, and‘diminish the possibilit:
of interaction throughout the judiciai corps. The likelihood not

only of inter-circuit but of intra-circuit and inter-district

conflicts rises, with- all the costs of increased confusion and
litigation that entails. However essential it is today, and it’is
essential, in the long-run continual increases in the size of the
federal judiciary may prove a calamitous answer to the problem.

We are forced, I think, to the conclusion that only a
reallocation of disputes among types of tribunals offers any long-
run hope for the federal judicial system. Some of what I have to
say will be familiar; some, I hope, will not. Taken together, these
suggestions add up to a proposal for a drastic reduction of the

jJurisdiction of Article III courts.
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.The criteria to be used in reallocating disputes to

other tribunals are the questions whether the present allocation

is necessaiy to serve some important value and whether the courts
now deciding cases are better qualified, have greater expertise,
than the alternative forum.

| Let me begin with the Supreme Court, where, I am sorry

to say, I havé, at least so far, least to sugéest. The pressures
upon that Court are reaéhing intolerable levels and it is

imperative fhat something be done to :elieve them. The most
recent proposal is the creation of a National Court of Appeals.

Séme of the support for this proposal, however, rests upon an
ambiguity. The Commission that proposed it did not intend to
.lightén the workload of the Supreme Court. They intended to double
the system's capacity to make final appellate decisions of national
scépe. Their promise is that too many important inter-circuit
conflicts go unresolved because the Supreme Court cannot address
them. Judgment in such matters is necessarily somewhat impressionistic
and I can only say that I am not aware of a serious problem in this
respect, certainly not a problem of the dimensions that would justify
a major structural change in the federal court'system. The solution
is disproportionate to the problem.

Others, including some Justices of the Court, are

attracted to the idea of the new court as a means of lightening

the Supfeme Court's burden. I am not at all sufe it would. The
Supreme Court would have to make additional decisibns. Besides

deciding whether a petition for certiorari presented a case meriting
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review, the Supreme Court would have to decidevwhether the issue
was appropriate for it or for the National Court of Appeals. That
is no simple decision, particularly since it is often difficult,
at the jurisdictional stage, to know precisely upon what a case
may ultimately turn upon or what implications the decision will
have. To know those things is effectively to have decided the
case.

Moreover, each decision on the merits by the National
Court of Appeals would have to be scrutinized very carefully by
the Supreme Couft, to ensure that.an issue had not been definitely
resolved, or even dicta pronounced, in a manner contrary to its
own views. The necessity of granting plenary review of a decision
of the national court might arise frequently, particularly if the
judicial philosophies of the two benches should differ to any
significant degree. That would impose upon many litigants four
separate tiers of federal adjudication, and the result might be
to increase rather than decrease the burden upon the Supreme Court.

If I am highly dubious about the idean bf a Nationél
Court of Appeals, I confess that I am also not sure what can be
done to relieve the Supreme Court. But it is clear that the
abolition of mandatory appeals would be a substantial contribution..
Whatever their merits once, three-judge district courts are simply
no longer necessary and they waste judicial manpower at the trial
level. Virtually all the supposed benefits of three-~judge courts
‘are obtainable under current law when a court of appeals stays an
injunction issued by a single district judge. Courts of appeals,

which are also likely to represent a broader cross—section of the



nation, are quiék to stay inunctions.issued in highly controversial
cases.

Cases on direct'appéal.from three-judge district courts
typically make up about 3 percent of the Supreme Court's aocket
but, despite summary disposition of the majority, they routinely
constitute the astonishingly high figure of 22 percent of.all
cases argued orally. Furtﬁermore, the cases xeach the Court
directly from a triél court without an intermediate opportunity
to sift the record and focus the issues. They thus consume a
proportion of the Court's time and energy disproportionéte to
their members. They should be abolished.¥*

If we turn our attention to the ccurts of appeals and
the district courts there are more obvious targets fqr reform.

The first one is the 0ld chestnut, diversity Jjurisdiction.

In 1975 there were 30,631 diversity cases pending in
the federal courts, or 21.5 percent of the total docket. That
figure may be discounted in certain ways, although we are not sure
how large the discount should be. It is possible, for example,
that diversity cases take up less judicial time on the average
than do othér types of cases. It is also possible that they are
settled out of court in greater proportions. We do not know and
those matters will have to be investigated. But on any view of the

question, diversity jurisdiction comprises a large segment of the

* 28 U.S.C. §§1252 and 1254(2) should =2lso be repealed. They
provide mandatory appeals and would be used much more if three-
judge courts were abolished.
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federal docket. If it can be abolished without serious costs
to the administration of justice, the benefits to the federal
system would be substantiai.

The historic argument for diversity Jjurisdiction --the
potential bias of local courts -- derives from a time when
transportation and communication did not effectively bind the
nation together and the forces of regional feeling were far
stronger. It may be safe to assume that this rationale has now
been so weakened that it no longer supports the practice. [ﬁhere
are proposals to leave with the out-of-state party the discretion
to choose the federal forum, but that option would probably undercut
the reform. To say that is not to admit the existence of regional
bias but rather to recognize that federal courts have .other
attractions to litigants, a fact shown when local plaintiffs
choose the federal céurt;] It would probably be better to limit
the option for the federal forum to those cases in which the out-
of-state party can make at least a colorable showing of local
prejudice.

Federal courts have no expertise in thé application of
state law and are particularly disadvantaged when a diversity suit
requires the decision of a point not settled by the state courts. :
N wosit & alrslTing g el jonlo liliimac bonn T 5T5% coniTon, 11 To smens aen =T

An argumcnt that must be taken seriously, because of the
source from which it emanates, is that diversity cases serve the
useful purpose of reminding federal courts they are courts and not
simply constitutional tribunals. The idea appears to be that

immersion in common law and statutory issues of the sort provided

by tort and contract actions conditions the judge's thought so that
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he does not emerge as a free-hand policy maker when he approaches
constitutional issues. The answer seems to me to be that federal
question jurisdiction keeps judges close enought to nitty-gritty
to keep them versed in close reasoning and that any incremental
discipline provided by automobile accident cases is too small to
justify the costs to the system.

But it is my third suggestion that I regard as in some
ways most interesting and most important for the future. An
increasingly regulated welfare state generates an'enormpus amount.
of litigation. The programs may have great social importance but
the issues presented are in large measure legal trivia. Nevertheless,
we have thoughtlessly moved this mass of litigation into the
federal courts, without regard to whether it belongs there or what
we are doing to those courts.

We ought to consider an entirely new set of tribunals
that would take over completely litigation in a variety of areas
where an Article III court is realistically not required. Criteria
for making that judgment would include: (1) the disposition of
. cases in the category turns upon the resolution of factual issues;
and (2) the category of cases consumes a large amount of‘Article 111
judicial resources. I am trying to describe cases that can be
handled as justly by a person resembling an administrative law
judge as an Article III judge.

“The categories of cases I have in mind might include
those rising under the Social Securities laws, the National
Environmental Policy Act, many prisoners' suits, the Clean Air

Act, the Water Pollution Control Act, .the Consumer Products Safety
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Act; the Truth in Lending Act,.the Federal Employers' Liability

Act, and the Food Stamp Act. Other examples can be found. I
suspect that cases under the Mine Safety Act and the Occupational
Safety and Health Act would gqualify. It should be noted that

. some of the regulatory schemes, though not legally complex, produce
masses of paperwork that require an extraordinary amount of Jjudicial
timé in each case. Often the assessment of such materials can be
done by someone far less qualified than a judge.

If these categories of cases were removed from the
federal district courts, their dockets would be relieved of well
over 20,000 cases, and, because our figures are incomplete, perhaps
well over 30,000 cases or more. If diversity jurisdiction were walso
abolished, it appears that district coﬁrt dockets could be
lightened by over 40 percent. More important, the future érowth
- of those dockets could be made manageable if Congress would place
factual disputes arising under new regulatory and welfare
legislation in these tribunals.

Because of constitutional guestions, I am at the moment
unsure whether these new tribunals could be Article I courts or
whether they would have to be specialized Article III courts. Let
me assume for the moment that they could be Article I courts,
which, for various reasons, might be preferable. Iﬁ that case,
the system envisaged would work roughly like this._

There would be a trial division from which appeals would
be funneled to an appellate administrative court, and the

litigation would end there. There would be no access to an

tr7
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Article III court unless an important question of statutory
construction or constitutional law was raised, and only the
legal question could be certified to the Article III court.*

Note that this plan avoids one of the major pitfalls in
proposals for specialized courts, for these tribunals would not
be specialized by a single subject matter. In the range of types
of cases they would handle, they would have many of the édvantages
of generalist courts. They could, moreover, provide significant
advantages for litigants by speeding decision and cutting the
expense of litigation. Many classes of cases could be handled
informally, without counsel, unless the claimant desired an
attorney, giving some ofvthe advantages of small claims court.
This would vary. Some cases might reqguire rigorous procedural
and evidentiary rules as well as the assistance of counsel, but
that degree of rigor could perhaps be dispensed with in the ordinary

Social Security disability case.

* If necessary to the constitutionality of the plan, certiorari
jurisdiction over factual decisions could be lodged in th. Article III
courts of appeals. Alternatively, the special tribunals could be
organized as Article III courts of limited jurisdiction.

V24 4



PEACEMAKING TN AN ADVERSARY COCIETY
National Conference on The Causes of Popular
Dissatisfaction With the Administration of Justice
St. Paul, Minnesota
Thursday, April 8, 1976
William J. McGill
[ L MAT G (978

[t iz an honor and a privilege to address this distinguished audience
commemorating the 70th anriversary of Roscoe Pound's classic paper on
the causes of popular dissatisfaction with the administration of justice,
but I am also a bit intimidated by the honor.

A national conference of jurists and eminent scholars of the law
chosen especially for their corripetence in considering the philosophical
underpinnings of American justice offer_s no easy forum to an untarnished
legal virgin.

Robert Benchley, when he was a student at Harvard, once tried to
answer a difficult examination question on the fishing industry of Nova
Scotia by offering his aﬁalysis from the point of view of the fish. Per-
haps then I might bring you a fish-eye's view, or better yet a worm's
eye view, of popular dissatisfacticn. The most obvious qualification I
can offer is that during my eight years of service as a university
president, I have been sued repeatedly for engaging in what I have taken

to be the simple performance of my duty. The years, of course, have

been difficult and turbulent, but it is indicative of the current conditions
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of life Ior univeréity presidents that I find myself casting an eye warily
:11:<>und the room looking for legal problems beyond those of which I am
already aware. I see my old friend and former colleague, the Attorney
t;eneral. To the best of my current knowledge he has no formal interest
in Colurnbia or me -- at least not yet.

Seriously, tonight I want to speak to you about conflict, its origins
and its psychoiogy, as well as the informal and intuitive approaches we
have discovered in our efforts lo resolve conflicts. One cannot raise
this topic without commenting upon the stunning growth of adversary
struggle in American life during the years since World War IL. Our
mass media of communication regularly geﬁuflect to an almost infinite
variety of conflicts. This, of course, is not a new problem. Conflict
sells newspapers and even in 1906 Dean Pound called attention to our
unusual legal contentiousness. Nevertheless, under the influence of
modern communication and present day standards of redress of grievances,
we seem to be moving toward an even purer form of adversary society
than Mr. Pound anticipated. The emerging social order may well be
one in which policy at all levels is forged from the clash of narrowly
based constituency groups, each pressing for its own special advantage
without regard for the others or for the national interest. Recent
visitors to the People's Republic of China have noted the striking dif-

‘mrences between modern China and modern America in this respect.
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The Chinese are organized and at least superficially harmonious whereas
in the United States institutions must be operated in a continuing swirl
of confrontations, complaints, investigations, legal actions, strikes,
criticism in the newspapers, and other pressures.

I am certainly no apostle of Maoism. Public dispute is a trivial
price to pay for the benefits of a free society, but frankly 1 am con-
cerned about the effects of these groewing psychological stresses on the
people of the United States. A deepening cynicism and almost paranoid
suspicion of established institutions seemé to have gripped young people
of college age in the aftermath of the Vietnam War and the Watergate
scandals. Fortunately the courts have emerged from this troubled
period with enhanced respect, but the burden of confiict resoiution which
the courts are now expected to bear has also increased geometrically.

It raises serious doubts about our ability to deal with public discord
on a scale projected by the recent growth of adversary conflict in the
United States.

Dean Pound pointed to social change as one of tﬁe critical factors
in such discord, and social change we have had in abundance. It is
instructive to consider what we have been attempting to do since 1806.

We have built the most powerful industrial economy on earth

superimpnosed upon the social values and legal concepts of an agrarian
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society rooted in the individualism of the frontier. This ambiquity
has produced an extracrdinary array of conflicts, the most remarkable,
in my view, being our almost total inability to control the traffic in
guns. The omnipresence of lethal weapons in our cities has simply
devastated the quality of urban life, and yet every effort we have made
to do something about it has dissolved in a welter of public discord.
During the yeers since 1908 we have also sought to build an
American ethos bridging the diverse origins of our citizenry. Our
origins range over nearly all the nations and religions of Europe and
the Middle East, few of them noted for living together peacefully. Add
to this the even more diverse cultures of Africa, the Caribbean, the
Orient, nalive American Indians, and one begins to comprehend the
potential for discord in a society where nationality and status have zl-
ways been linked despite the Constitution. For much of the early part
of this century we adhered to the principle that our common language
and customs created an assimilation process which would wipe out racial
and naticnal differences in a few generations. No one really believes
that now. The last two decades have witnessed a remarkable growth
of ethnic preoccupation and racial consciousness in our national life,
producing new forms of nationalistic, religious and racial pluralism.

It has been a marvellous time for the growth of freedom, but not exactly

/:7/7//{



a peaceful time. Apart from increased stresses due to predictable

contentions among sensitive groups within the society, this new pluralism

has also managed to project a host of militant conflicts elsewhere in
the world into our daily lives. Thus the IRA plants bombs in British
Airline offices in New York City, and the JDL fights the.Arab world in
Los Angeles. DMNeither struggle makes a great deal of sense here.

The years since 1905 have also seen a breakdown of religiously
derived moral precepts and traditionas Luropean manners as models for
the conduct to be expected in ordinary social commerce. They nave -
been replaced by @ new confrontational style of public interchange aimed
at gaining the attention of the mas‘s media. It has generated numerous
excesses with which the courts have nad to deal.

One of the most striking lessons of the 1960's has been our dis-

covery that the democratic traditions of Western civilization, traditions

built upon the ideals of tolerance and restraint, were far more vulnerable

than we ever thought them to be. The courts have never deviated from
their commitment to basic human rights, but many of our citizens, once
freed from the constraints of supraordinate systems of manners, have

sought to reinvent their rights in selfserving ways. Tolerance is taken
to be acceptance of evil, and restraint is seen as a form of cowardice.

In the years since 1380 we have learned a great deal about the

11 R
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unmeasufed range and depth of human emotions evoked in times of
crisis. The crises of the 1960's have taught us hcw easy it is for a
stable society to become deeply divided on emotional issues with each
side finding easy recourse to zealotry.

None of this passion is particularly suitable for discharge in the

3

e

courts, but ﬁs volatility has forced the public authkorities to intervene
in order to keep the peace. The more fundamental question as to the
origin and analysis of these powerful emotional processes remains
largely unresolved. It does appear to mé that the adversary contention
among constitue'ncy groups so characteristic of modern American iile
is forcing the courts increasingly to address problems that properly

e lor .r B
oeiong in t thoory with »
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in education, or institutionalized forms of conflict resolution.

As we ponder this more fundamental question it is well to try to

reconstruct the future as it must have appeared to Roscoe Pound in 1308.

Who would have imagined, for example, at the turn of the 19th Century
that today we would be confronting a world filled with .terror, violence,
and hysterical dogmatism from which we ourselves are hardly immune.
The cool rationalists of the Victorian era would have rejected such a

_ prospect.v A great period of scientific progress seemed to lie just over

the horizon at the closc of the 10th Century. That promise has been
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~nndantly .realized in modern physics, chemistry, biology, engineering,
«d medicine. But science has also put extremely sophisticated weaponry
nto the hands of small bands of emotionally unstable terrorists who
:ave not hesitated to hold the rest of us hostage.
The 20th Century was to have been an era characterized by an
wninterrupted growth of civilization made possible .by the elimination
of hunger and disease. It was to have been guided by rapid expansion
of education which would free the mass of the world's people from
their histor{é bondage in ignorance and poverty. We have managed
to také a number of important steps toward these humane objectives.
Man has conquered disease. He has learned how to bring water to
the deserts and to ehrich the soil so that it produces food in abundance.
Man has walked on the Moon. But we have also discovered that im-
proved education in the 2Cth Century has not diminished our contentious-
ness nor has it armed us effectively against simplistic dogma. We are
ruled today more by passion and paranoia and less by the sophisticated
skepticism of the rational mind than were our 19th Century antecedents.
We have not managed to eliminate racial antagonisms in the world
and we have not succeeded in eradicating hunger or poverty. Instead
we have succeeded in concentrating industrial growth and material con-
sumption among a few nations whiéh have been willing to share their

resources only to the extent of bargaining for political advantage among

jas”



the starving peopls of the karth.

It is not a very distinguished record whether we consider it as
a failure in the fulfillment of a potential clearly evident at the end of
the last century, or whether we think of that failure in terms of the
performance of the political and educational leaders of our own times.

Not long ago we believed naively in our own immunity from the
en‘xoti_onal passions that zfflicted other sozieties. Not long age we
believed naively in intérnational goverrment under our leadership as a
vehicle for the construction of stable societies elsewhere. We are 2
sadder and wiser people today, after Vietnam, after the student counter-
culture, after the riots, the burnings, and the assassinations of the
1260's, but we can take no pride in our newfound wisdom. There is
something fundamental in the human spirit, some strange distortion
of thought and emotionality, which continues to elude us. In the past
century, a high proportion of the best minds have been attracted to
science while humanism has been allowed to regress too readily into
ideology. C.P. Snow noted this divisive trend in his famous essay on
two cultures in the modern university. What is apparent now is that
the persistent isolation and weaknesS of the analytic study of man has
created a danger to the future integrity of our way of life.

Somehow the basic problem .is not the ability of scientists and

humanists to communicate with one another as Snow suggested. 1t is
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that Lie power and beauty of modern science have so dominated this
century that the study of man and his conilicts have béen allowed to
become the province of the less gifted. The situation is not unlike

the period of intellectual dominance by the Christia.n Church in Europe
vefore the 14th Century. Nearly all the truly gified minds of that era
were attracted to the church and the most powerful thinkers were
churchmen. [Kontheolegical thought languished. You and I will have to
do our best to see that a serious ncndogmatic, ronideological study of
man and the human condition receives a fresh burst of intellectual energy
in the years ahead.

The clash of purposes and wills manifest in even the simplest
social unit demonstrates how profoundly difficult are our aspirations
for an orderly society unless we find effective ways to understand and
resolve conflicts. The union of a man and a woman, that simplest of
all social units with all the power of biological attraction to sustain it,
is held together by exceedingly fragile threads. They rupture easily
under the continuous stress of frustration produced by little more than
the requirements of living together. As societies undergo numerical
enlargement there seems to develop a sense of isolation not found in
the smallest sccial units. In the midst of all their internal struggling
a family or a small town manifest a far greater degree of mutual

identity and communiality of purpose than is visible in large and complex
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societies. Thus a process of social fragmentation grows easily in
the medium provided by expanding numbers of people.

" During the last 70 years, uncounted opportunities for progress
have been lost in the United States because our people seem to have
passed too quickly from a naive conception of how we might all live
together harmoniously to an equaily unreal conception that only confron-
tation and pressure are effective for securing sought-after objectives
in a mass society.

In 1824 Nicholas Murray Butler remarked that if people were
dominated by a philosophy which "looks upon a nation, like an individual,
as subject to moral law and moral obligations, then that nation will
not seek to aggrandize itself at the expense of its neighbors but will
endeavor to live with them in peace and steadily developing internétional
relations of every sort." I am sure that Butler and his colleagues
must have felt confident that they knew the moral laws and moral obli-
gations which ought to guide .such policies. They had no way of fore-
seeing the fearful divisions arising in our time as the dilemmas posed
by the artificial connection between race and poverty in our country, and
the problems generated by our attempts at international peace-keeping
in conflict with the aspirations of the Third World, have made us less

selfassured about our own moral rectitude. None of us, nether Butler
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nor anv of the rest of us, have understood much about the deeper
origing of human conflict. |

Conflict is as natural to the human condition as breathing. Its
roots lie deep in the human personality and even deeper in our genes.
Studies of animal behevior are rich with examples of stylized and
stereotyped conflict related to species survival and to the balance

armong species. The clinical literature in psychiatry is equally abun-

dant with analyses cf aggression and hostility as mechanisms for survival

in a hostile environment.

What is principally lacking in our present day understanding of
conflict is an effective intellectual link between these biologically
oriented and individualized reaction patterns, and the phenomena of
group conflict, crowd behavior, mass psychology and related problems.
Most of the really interesting examples of conflict in recent times,
the civil rights movement, for example, with its offshoots in the
women's movement, religious liberation, homosexual rights and a host
of other efforts, involve closely related forms of group struggle. Each
of them makes use of sensitizing techniques, consciousness raising,
that seem remarkably similar to group therapy.. Yet these techniques
were devised for use in furthering political objectives, and we still

understand very little about their psychological inner workings.

I am forced to admit that as a psychologist I was totally untrained
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for nearly everything I eventually learned in dealing with group conflict.
I was drafted into administrative service in the University of California
in 1968 during a period of deep unrest caused by the anti-war movement
and the student counterculture. I was then a pleasant enough academic
diplomat but completely unprepared for the anxiety, gross hostility,

and occasional physical strife in which I have been forced to do my
work. [ had to learn about group conflict and the techniques of conilict
resolut.ion the hard way. There were no books and no teachers. I
was on my own,

I remember one occasion in San Diego when students were parading
outside my office as I arrived for work one morning. I watched them
for a short while listening to their chants émd reading their signs. Then
I said to the Dean of Students standing beside me that I wanted to enter.
He said "Go right in, sir", and I certainly tried but the pickets bunched
their bodies together, pushed and shoved so that I could not even find
thé handle on the d<.>or. After a few legal preliminaries, the Dean
gave an instruction to the campus security people who then charged into
the line shouldered the pickets aside, wrenched the door open, and
literally threw me inside. The door closed behind me. The picket
line reformed and the chanting resumed. I called the President of
the University in Berkeley to report, telling him there was a small

demonstration outside my office but that all was well. An hour later
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a. call came down from Rerkeley to ask whether the pickets had left.

I said no and now there was a problem. They were between me and
the. men's room, and the morning was wearing on. There was a brief
pause while the President considered the problem, "Bill," he said,
"you are on your own."

Those were days Qf such burning intensity in the academic life
that just to hzve lived through them successiully seems now to have
been a remarkable accomplishment. The presidents of our universities
together with their wisest faculty colleagues had to guide thousands of
hysterical young people as well as numbers of equally hysterical faculty
and perhaps even a few hysterical Regents and Trustees saifely through
ill-thought-out expressions of hostility to the war and increasingly
bitter feelings of hostility toward our government which we, of co.urse,

were constituted to uphold. The radicals were trying to move in to

take control of it all, and we had to find ways tc freeze them out. Black

students were angry with evéryone and were probing for exactly the
right avenues to power.

We lived from day to day with the fear that a misguided public
reaction or an authoritarian public official might drive all these
disparate angry factions together producing a brutal explosion, such as
the one that eventually happened at Kent State, In the end most of us

learned how to prevent it and the years spent in that searing ordeal
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taught us a great deal.

In California I learned that the chief campus officer must be a
visible presénce on campus. He must be seen arguing for what he
stands for and believes. He can control dangerous situations simply
by moving into them, demonstrating the injustice that is created when
an angry crowd seeks to impose its will.

I learnecd that the emotional atmosphere on.campus is an undulating
rhenomenon rather like the temperature of the air. It is stimulated
by external factors, events elsewhere, reports in the press, rumors,
and agitation. But mainly it is a climate of emotional reactivity gen-
erated by people meeting and talking to one another under conditions
of stresS. The tendency to form crowds, to be receptive to manipula-
tion by demagogues, and to be stimulated by the anger of others is
directly a function of this emotional temperature. éonflicts of an
endlessly bewildering vériety ensue when the temperature is high.

I also learned that an aroused crowd will not hesitate to surround
and belabor a single individual standing all alone. Somehow they feel
themselves‘ to be so powerless and the institution I represent to be so
powerful that they cannot see any injustice in what they are doing. It
is my task to stand there and make them understand the injustice. When
that is done with students nearly all of them will understand, but an

administrator cannot achieve this objective by hiding in his office. I
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have no fears now about moving in angry crowds. There was a remark-

able therapeutic quality in those early experiences. |
Most important over the last eight years I have learned the

psychological aspects of the art of negotiation. Group conflict is almost

always curiously disciplined. Eventually one learns how to control dis-

putes and how to use the moral authority of the President's Office in

crder to settle themv amicably. Most human problems are capable

of solution by means other than head-on conflict. Eventually one learns

to see through to the deeper motives underlying expressed positions.

If you can learn what the other fellow really wants, perhaps you

might then work out a way to get it without giving up something that

Every person experienced in dealing with conflict knows that the
exploration of this territory can be extremely hazardous. You cannot
be naive. You cannot be rigid. You cannot show fear or anxiety.

You cannot grow weary. You must search and probe endlessly and you
must be genuinely inventive in formulating workable solutions. You
must communicate strength and sensitivity. Strength and toughness are
required in order to tell the contending parties just how far they can
expect to go. But the psychology of conflict resolution is not all tough-
ness. Sensitivity and compassion must appear in the final stages of

every negotiation. This combination of strength and sensitivity generates
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moral leadership, and.irnparts special significance tb the solutions you
propose.

These are some of the things I have learned in an intuitive way
about the psychology of group conflict. It does seem to me that the
rational majesty of the law ought to be preserved from direct involve-
ment with these sometimes ugly, oftentimes comic paraphernalia of
peacemaking. Instead we need to build up clnucai knowledge derived
froﬁlthose who, like your speaker, have been forced to learn the art.
VVQ must also create academic centers for the study of conflict and
conflict resolution with all their intricate relation to psychology and
the social sciences. These centers would be most likely to flourish
in our law schools. Certainly our law schools offer the most suitable
vehicles for suggesting the forms in which societal peacemaking may be
institutionalized.

All this is part of the systerriatic study of man for which I have
called. If we can apply the methods and train the people to resolve
the emotional conflicts with which our society abounds, there may then
be a more realistic prospect for success in the international political
realm. At least there would be a basis of psychological and sociological
theory to replace the ideological dogma on which so much current inter-
national effort at tension reduction seems to be rationalized.

In his Sermon on the Mount, Jesus blessed the peacemakers.
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ile was not blessing the nervous polyannas who profess peace and run
away from conflict. He was thinking of those tireless, determined, and
inventive people who take on the most difficult conflicts and work cease-
lessely towarci their solution with the idea that in so doing they are per-
forming God's work. It is sad to think that with all the terror and vio-
lence in the world, there are so few like Dean Pound, and like many
in this audience, who are able to serve as our peacemakers.

We in the academic life are going to have to do something about

that problem in the next seventy years.
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Remarks of Charles R. Halpern, Executive Director
Council for Public Interest Law '

at

‘National Conference on "The Causes of Popular
Dissatisfaction With the Administration of Justice"

" April 9, 1976

"\ In Dean Pound's speech enumerating the Causes of

Popular Dissatisfaction with the Administration of Justiée,
he observed that the "main reliance of our common law system
'has been individual initiative." By way of examples, he
noted that suits brought by taxpayers were the "chief
security for the efficiency and honesty of public officers..."
and that private suits were relied on to keep "public service
companies to their duty in treating all alike at reasonable
priceaga."' In summary, he stated that "the individual is
supposed at common law to be able to look out for hiﬁself

and to need no administrative protection." Dean Pound
concluded,‘however, that the "whole scheme of individual
initiative is breaking down" and being replaced by a "collec-
tivist" desire to develop governmental administrative
mechanisms to safeguard the public interest.

In the decades since Dean Pound spoke, there have been
striking changes in the relative importance of "individual
initiative", on the one hand, and administrative regulation,
on the other, as devices to secure the public good. The

rise oif -administrative regulation, accelerated in the 1930's,



was undoubtedly a reflection of the "collectivist" sentiment
which Dean Pound noted in 1906--an effort to develop new
governmental institutions to replace "individual initiative"
as a system for cqntrolling the behavior of great insti£u~.
tions.

I suggest that this reliance on administrative regulation
is now wahing and that we have entered a new stage--a stage
in which "individual initiative", exercised through the‘
legal process, has a crucial importance that has not been
adequately recognized within the legal system. In drawing‘a
road map for legal reform, "individual initiative" must bé
Vgiven broader scope. Few people still share the "collectivist”
enthusiasm for exclusive reliance on administrative regulation.
We must think in new ways about a hybrid system, involving
both governmental action and citizen initiative;

without doubt; the landmark judicial.reddgnition éf the
new role of "individual initiative" was the decision by the
Chief Justice, then a Jﬁdge on the Court of Appeals for the
District of ColuTbia Circuit, in the éélebrated Church
of Christ case.  That case involved an effort by black
' citizens in Mississippi to demand an end to raéist broad-
casting by a federally—licensed television station. The
Federal Communications Commission took the position that the
issue fell within its regulatory responsibility.and that

there was no need for citizen involvement. 1In rejecting the

"%/ Office of Communication of United Church of Christ v.
FCC, 358 F.2d 994 (D.C. Cir. 1966).
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FCC's view, Judge Burger recognized the crucial role of

individual initiative. Stating that "consumers are generally

among the best vindicators of the public interest," he held
that'the agéncy could not properly exclude representatives'
of leéitimate listener interests from its proceedings.:

The intervening years have seen a growing number of
citizen groups taking initiative to demand compliance withv
law from large institutions--both goveramental and private.
- The reasons why citizen initiative at this time haétcome to
. be so significant are complex. At bottom, there is an
'indiéputable lack of confidence in the perxformance of large
institutions, including administrative agencies. Recent
revelations of crimes in high places, in the Justice Depart-
ment as well as corporate boafd rooms, have, undoubtedly,

fueled these doubts. Even prior to these disclosures,

though, there was a growing sense that the great institutions

of society were out of control. This has led to citizen
efforts to reassert influence‘over these institutions.
Citizens have taken action to participate in the decision-
making proceéses that affect their lives. They have pressed
governmental agencies to act in the public interest and
enforce the law; where necessary, they have sougﬁt judicial
rémedies for institutional lawlessness.

An example.will iliustrate the point. . In the 1960's,
scientific information indicated that DDT, a pesticide that
persists in the environment for a long period after its

application, was being over-used in Bmerican agriculture.
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The Department of Agriculture, which had regulatory responsi=

bility, was licensing this pesticide for various uses with-
out taking into account the data indicating damage to the
environment and hazards to human health--despite statutory
requirements that it do so. The concerned cifizens who tried
to moze the Department of Agriculture to act were unsucéess—
ful. = It was only after they turned to the courts and

obtained an order requiring the agency to act in compliance

with the law that the administrative proceedings which led

to the banning of DDT for most purposes began. We need not .

consider here whether the Department‘s inaction was due to
bureaucratic inertia, excessive influence by the industry
which was supposed to be regulated,ja lack of adequate
concern for environmental considerations, or other faétor55
The fact remains that individual initiAtive, threough the
court system, was the key to obtaining effective action and
compliance with the congressional mandate.

The challenge to the legal system in this collectivist

age is to facilitate and encourage individual initiative

through the courts to assure that constitutional and

statutory rights are respected, that government agencies

do their job, and that corporations function within the

law. But at the present time citizen access to the legal
system is too often blocked by the high cost of legal

representation, by restrictive legal doctrines and by the

*/ See Environmental Defense Fund v. Hardin, 428 F.2d 1093
(D.C. Cir. 1970).
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disadvantages, inherent in the legal process, faced by

ordinary citizens when they litigate against large, financially

strong adversaries. Legal institutions and legal doctrines
must be modified in order to address these problems. At a
time of great public disillusionment with the performanée of
public and private institutions, the availability of the
courts as a channel for redress is critically important.

I recognize. that this places me at odds with a'signifi~
cant nqmber of prior speakers, who have been exploring ways
to reduce the caseload of judges, to £ind alternatives to
the courts, and to reverse the "explosive" growth éf class
actions. waever, as I understand our charge today, we are
to discuss ways in which the interests of justice can be
better served; In my view the interests of justice can be
best served by'aésﬁring thaﬁ the courts aré‘open to citizens
exercising "individual initiative" to demand compliance with
the law, and that the courts érovide a setting in which the
financial strength of litigants is not dispositi&e.

Obviously, there are certain matteré which

can and should be resolved in a forum that is cheaper,

quicker, and more informal than the courts. But the indenti-

fication of such matters should not blind us to the importance

of'opening the courts to a range of important cases which
are too frequently kept out of the courts by restrictive

legal doctrines and the high costs of litigation.

As you all know, several recent Supreme Court decisions

have gone in the direction of limiting citizen access to the
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courts and making citizen suits even more financially
difficult. For example, recent decisions on standing have
"sharply restricted access to the courts. Barriers to citizen
actionvhavé been further raised in the Courf's interbreta—
tion of Rule 23 on class actions. The Court's class action
decisions have severely diminished the utilify of that
mechanism, which was designed to make redress of small indi-
vidual grievances eccnomically feasible. And, in holding in

the Alyeska Pipeline case that federal courts lack the power

to award attorneys' fees to citizens suing as "private

attorneys general," the Céurt has created a financial road-
block for citizen action.

I submit that the trend reflected in these decisions--
a trend toward making legal recourse less accessible to
ordinary citizens--is likely to increase popula: dissatis-~
faction the administration of justice.

I think it is essential to reverse that trend.

I urge consideration of the followihg concrete sugges-
tions to make the courts a more potent instrument for
justice and a more hospitable forum for individual initiatives

in the public interest:

Reallocating the Costs of Litigation

The largest barrier to citizens who want to use the
courts to vindicate rights and enforce legal and constitu-
tional duties is the high cost of litigation, particularly

the high cost of attorneys' fees. There are few citizens
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or groups who can afford the enormous costs of carrying
major litigation. In the past few years there have been
significant programs established to help deal with this
problem. The Legal Services Corporation, which underwrites
legal services for the poor, is one example. Foundation-
funded public interest law firms, which have proteéted the
rights of environmentalists, consumers, racial minorities,
and others, are another. In assessing the impact of these
new participants in the adversary process, Judge Harold
Leventhal of the Court of Appeals for the D. C. Circuit
stated recently:
Public interest representatives have identified issues
and caused agencies and courts to look squarely at-
problems that would otherwise have been swept aside and
passed unnoticed. They have made complaints, adduced
and marshalled evidence, offered different insights and
viewpoints, and presented scientific, historical and '
legal research. They have, in my view, been of significant
service to the entire decisional process. */
But funding for these public interest law programs has,
to date, been grossly inadequate to meet the need, and even
this funding is of uncertain duration. The foundations who
have most actively supported public interest law have indicated
that their support cannot be expected to continue indefinitely.
The legal system itself must deVélop internal mechanisms to
underwrite the cost of citizen litigation. An important
device toward this end, which has a significant common law
history and specific statutory endorsements, is the awaxd

of éttorneys‘ fees to private litigants whose lawsuits

*/ Statement of Judge Harold Leventhal at Hearings on S.2715
before the Senate Judiciary Subcommittee on Administrative
Practice and Procedure, February 6, 1976.

142



confer substantial public benefits. The "private attorney
general" is the heir to the individual suing to enforce the
law about whom Dean Pound spoke. The cqurﬁs and the legis-
latures should be extending the availability of fee awards

in cases involving a public benefit--not 1imitin§ it--so

that we move toward a system in which the costé of liti-
gation are reallocated to enable and encourage citizens to
undertake legal action to enforce constitutional and statu-
tory rights. This fee-award concept now has its counterpart
at the administrative level, in the Federal Trade Commission's
program to reimburse the costs of citizen participation in |
rulemaking proceedings, an approach thét Congress is now
consideriﬁg expanding to other agenéies and to adjudicatory
proceedings as well. .

Making it Easier to Aggregate Small
Claims for Litigation Purposes

Rule 23 of the Federal Rules of Civil Procedure repre-
sents a pionéering effort to provide a judicial forum for
aggrieved citizens whose individual claiﬁs against a single
defendant are too-°small to justifyvthe expense of liti-
'gation. Suppose, for example, that 10,000 defectively
designed refrigerators are manufactured and sold. No
individual purchaser has a sufficient economic interest to
file suit against the manufacturer. The class action was
designed to permit an effective judicial remedy for cases of
that nature.

The purpose of the class action was described by

Justice Douglas:
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I think in our society that is growing in complexity
there are bound to be innumerable people in common
disasters, calamities, or ventures who would go begging
for justice without the class action but who could with
all regard to due process be protected by it....

The class action is one of the few legal remedies
the small claimant has against those who command the
status quo. I would strengthen his hand with the view
of creating a system of law that dispenses justice to
the lowly as well as to those liberally endowed with
power and wealth. */

Recent Supreme Court decisions have made class actions
very difficult to bring, and some recommendations offered at
this conference would further decrease the utility of the
class action. This would undoubtedly be a comforting
developmént for prospective defendants} but it would be a
serious blow to citizens and a set-back to those who want

the courts to be an open and accessible forum for resolution

of grievances.

In a recent speech, Justice Stanley Mosk of the California

Supreme Court suggested that citizen groups should "join
hands...in a mutual effort to save the class action."
Further he suggested:
If the courts are too far committed to the ultimate
demise of such proceedings, then appropriate action
through Congress and state legislatures may be indi-
cated.
This observation is a wholesome reminder that access to the .
courts is a matter of concern to all the people, and not
ultimately a matter to be resolved internally within the

legal profession.

*/ Eisen v. Carlisle and Jacquelin, (1974) 417 U.S. 156
185-86 (Douglas, J., dissenting) [footnote omitted].
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Reducing the Disparity Between Rich and Poor Litigants

In making the courts a more just forum for citizen
litigation, we must also keep in mind that access to the
courts is only the beginning. The courts must also make an
active effort to minimize the disparities in litigating
" capacities between the rich and poor--by accomodating the
diverse interests at stake in complex litigation thrbugh

liberal admission of amici curiae; by becoming involved in

the discovery process to prevent harrassment of litigants
with scarce resources; by appointing expert witnesses to
equalize access  to technical data; and by experimenting with
flexible mechanisms to assure thatAdécrees are effectively

implemented.

" .Conclusion

I helieve that'individual initiative through the
courts to assure that corporations, government agencies and
other powerful institutions behave in compliance with thef
law is critical and must be facilitated. This is not to'say
that every dispute or citizen grievance should be brought to
court, or that citizens should look télthe judiciary for
relief of all their problems, including those that are more
properly placed beforevthe political branches of the govern-
ment.

But constitutional rights cannot be left to the vagaries
of the political process; and legislative mandates cannot be

left to administraqive agencies to bend as they see fit,
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f;ee of'the check of judicial review. There is an indispen-
sable judicial role in both clésses of cases. Recent
progreés of'many citizens-~racial minorities, the mentélly
impaired, voters aggrieved by legislative malapportidnment,b
environmental protection groups, consumers;-would not have

- been possible but for the availability of judicial remedies.

These remedies should be expanded and citizen access improved

A
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Last year, in an article entitled "Behind the Legal Explo-
sion", published in the Stanford Law Review,i/ Professor John
Baréon pointed out that if federal appellate cases continued to
grow for the next 40 years at the same rate at which they have
grown during the last decade, then by the year 2010 we can ex-
pect to have well over one million federal appellate cases each
year, requiring five thousand federal appellate judges to decide
them and one thousand new volumes of the Federal Reporter each
year to report the decisions. Since the number of cases initiated
in the federal system each year is approximately ten times the
number of decided appeals, one can readily extrapolate Professor
Barton's projections to the trial level. And if one keeps in
mind that in the State of California alone about four times as
many actions are commenced each year as are commenced in the
entire federal system, one begins to get some sense of the magni-
tude of the total problem.—z/

But I believe that one should view these dire predictions
with a healthy skepticism. Litigation rates, like population
rates, cannot be assumed to grow ineluctably, unaffected by a

3/

variety of social factors.—" Nor should it be assumed that there
will be no human intervention that could dramatically affect
the accuracy of Professor Barton's projections.

'Thus one concern to which we ought to address ourselves

here is how we might escape from the specter projected by Profess::

Barton. This might be accomplished in various ways. First, we
can try to prevent disputes—i/ from arising in the first place,

through appropriate changes in the substantive law, such as the
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2.
adoption of a no-fault principle for automobile injuries or
the removal of a criminal sanction for certain conduét.—é/ A
less obvious substantive law issue that may have a bearing on
the extent of litigation that arises is whether
we opt for a discretionary rule or for one that aims to fix
more or less firmly the consequences that will follow upon cer-
tain facts. For example, if a statute says that marital property
on divorce will be divided in the court's discretion there is
likely to be far more litigation than if the rule is, as in the
community property states, that such property will normally be
divided 50-50. " I wonder whether legislatures and law revision
commissions are sufficiently aware of this aspect of their work.

Another method of minimizing disputes is through greater
emphasis on preventive law.—ﬁ/ Of course lawyers have traditional-
ly devoted a large part of their time to anticipating various
eventualities and seeking, through skilful drafting and planning,
to provide for.them in advance. But so far this approach has
been resorted to primarily by the well-to-do. I suspect that
with the advent of prepaid legal services this type of practice
will be utilized more widely, resulting in a probable diminution
of litigation.

A second way of reducing the judicial caseload is to explore
alternative ways of resolving disputes outside the courts, and
it is to this topic that I wish to devote my primary attention.

By and large we lawyers and law teachers have been far too single-
minded when it comes to dispute resolution. Of course, as pointed

out earlier, good lawyers have always tried to prevent disputes
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3.
from coming about; but when that was not possible, we have
tended to assume that the courts are the natural and obvious
dispute resolvers. In point of fact there is a rich variety
of different processes, which, I would submit, singly or in
combination, may provide far more "effective" conflict resolu-
tion. v

Let me turn now to the two questions with which I wish

to concern myself:

1) What are the significant characteristics
of various alternative dispute resolution
mechanisms (such as adjudication by courts,
arbitration, mediation, negotiation, and
various blends of these and other devices)?

2) How can these characteristics be utilized
so that, given the variety of disputes that
presently arise, we can begin to develop some
rational criteria for allocating various types

of dismites to different dispute resolution
processes’

One consequence of an answer to these questions is that we will
have a better sense of what cases ought to be left in the courts
for resolution, and which should be “processed"—g/ in some other
way. But since this inquiry essentially addresses itself to
developing the most effective method of handling disputes it
should be noted in passing that one by-product may be not only
to divert some matters now handled by the courts into other pro-
cesses but also that it will make available those processes for
grievances that are presently not being aired at all. We know
very little about why some individuals complain and others do
not, or about the social and psychological costs of remaining

9/

silent.— It is important to realize, however, that by establishing
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4.
new dispute reéolut;on mechanisms, or improving existing ones,
we may be encouraging the ventilation of grievances that are
now being suppressed. Whether that will be good (in terms of
supplying a constructive outlet for suppressed anger and frustra-
tion) or whether it will simply waste scarce societal resources
(by validating grievances that might otherwise have remained
dormant) we do not know. The important thing to note is that
there is a clear trade-off: the price of an improved scheme of
dispute processing may well be a vast increase in the number of

disputes being processed.

The Range of Available Alternatives

There seems to be little doubt that we are increasingly
making greater and greater demands on the courte t+no resolve dis-
putes that used to be handled by other institutions of society.lg/
Much as the police have been looked to to "solve" racial, school
and neighborly disputes, so, too, the courts have been expected
to fill the void created by the decline of church and family. Not
only has there been a waning of traditional dispute resolution
mechanisms, but with the complexity of modern society, many new
potential sources of controversy have emerged as a result of the

11/

immense growth of government at all levels,— and the rising
expectations that have been created.

Quite obviously} the courts cannot continue to respond ef-
fectively to these accelerating demands. It becomes essential

therefore to examine other alternatives.

The chart on the ensuing page attempts to depict a spectrum
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5.
of some of the available processes arranged on a scale of de-

12/

creasing external involvement.== At the extreme left is adjudi-
cation, the one process that so instinctively comes to the legal
mind that I suspect if we asked a random group of law students
how a particular dispute might be resolved, they would invariably
say "file a complaint in the appropriate court." Professor Lon
Fuller, one of the few scholars who has devoted attention to an
analysis of the adjudicatory process, has defined adjudication

as "a social process of decision which assures to the affected
party a particular form of participation, that of presenting proofs
and arguments for a decision in his favor."lﬁ/ Although he places
primary emphasis on process, I would like for present purposes

to stress a number of other aspects--the use of a third party with
coercive power, ihe usually "win or losc" nature cf the decision,
and the tendency of the decision to focus narrowly on the immedi-
ate matter in issue as distinguished from a concern‘with the
underlying relationship between the parties. Although mediation
' or conciliationli/ also involveszthe use of a third party facili-
tator (and is distinguished in that regard from pure negotiation)
a mediator or conciliator usually has no éoercive power and the
process in which he engages also differs from adjudication in

the other two respects just mentioned. Professor Fuller puts
this point well when he refers to "the central quality of media-
tion, namely, its capacity to reorient the parties toward each
other, not by imposing rules on them, but by helping them to

achieve a new and shared perception of their relationship, a

perception that will redirect their attitudes and dispositions
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toward one another."lé/

Of course quite a variety of procedures fit under the label.
of adjudication. Aside from the familiar judicial model, there
is arbitration, and the administrative process. Even within any
one of these, there are significant variations. Obviously there
are substantial differences between the Small Claims Court and
the Supreme Court. Within arbitration, too, although the version
used in labor relations is generally very similar to a judicial
proceeding in that there is a written opinion and an attempt to
rationalize the result by reference to general principles, in
some forms of commercial arbitration the judgment resembles a
Solomonic pronouncement and written opinions are often not util-
ized. Another significant variant is whether the parties have
any choice in gelecting the adjudicator, as they typically do in.
arbitration. Usually a decision rendered by a person in whose
selection the parties have played some part will, all things being
equal, be less subject to later criticism by the parties.

There are important distinctions, too, concerning the way
in which the case came to arbitration. There may be a statute
(as in New York and Pennsylvania) requiring certain types of cases
to be initially submitted to arbitration (so-called compulsory
arbitration). More commonly arbitration is stipulated as the
exclusive dispute resolution mechanism in a contract entered
into by the parties (as is true of the typical collective bargain-
ing agreement and some modern medical care agreements). In this
situation the substantive legal rules are usually also set forth

in the parties' agreement, thus giving the parties control not
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8.
only over the process and the adjudicator but also over the
governing principles.

As is noted on the chart, if we focus on the indicated dis-
tinctions between adjudication and mediation, there are a number
of familiar hybrid processes. An inquiry, for example, in many
respects resembles the typical adjudication, bﬁt the inguiring
officer (or fact finder as he is sometimes called) normally has
no coercive power; indeed, according to Professor Fuller's defin-
ition, manv inquiries would not be adjudication at all since the
parties’have no right to any agreed-upon form of presentation
and participation.

But a fact finding proceeding may be a potent tool for in-
ducing settlement. Particularly if the fact finder commands thé
respect of the parties, his independent appraisal of their res-
pective positions will often be difficult to reject. This is
especially true of the Ombudsman who normally derives his power

16/

solely from the force of his position.=—" These considerations
have particular applicability where there is a disparity of bar-
gaining power between the disputants (e.g., citizen and govern-
ment, consumer and manufacturer, student and university). Although
there may often be a reluctance in these situations to give a
third person power to render a binding decision, the weaker party
may often accomplish the same result through the use of a skilled
fact finder.

There are of course a number of other dispute resolution

mechanisms which one might consider. Most of these (e.g., voting,

coin tossing, self-help) are not of central concern here because
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9.
of their limited utility or acceptability. But one other mechan-
ism deserves brief mention. Professor William Felstiner recently
pointed out that in a "technologically complex rich society”
avéidance becomes an increasingly common form of handling contro-
versy. He describes avoidance as "withdrawal from or contraction
of the dispute-producing relationship" (e.g., a child leaving
home, a tenant moving to another apartment, or a businessman
terminating a commercial relationship). He contends that such
conduct is far more tolerable in modern society than in a "tech-
nologically simple poor society" because in the former setting
the disputing individuals are far less interdependent.lz/ But, as
was pointed out in a cogent response by Professors Danzig and
Lowy, there are heavy personal and societal costs for such a
method of handling conflicts,lﬁ/aud this strongly argues er the
development of some effective alternative mechanism. Moreover,
even if we disregarded altogether the disputes that are presently
being handled by avoidance--clearly an undesirable approach for
the reasons indicated--we must still come back to face the rising
number of cases.that do presently come to court and see whether

more effective ways of resolving some of these disputes can be

developed.

The preceding brief appraisal of the various primary processes

is misleading in its simplicity, for of course rarely do the

processes occur in isolation. Often adjudication involves an
element of conciliation. Professor Stewart Macaulay describes
an interesting example of such a situation in his analysis of

the Wisconsin Department of Motor Vehicles' activities in monitor

ing
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the relationship between automobile franchisors and franchisees.
Although the Department's only formal responsibility was whether
to hold hearings with a view to possible revocation of the fran-
chiée, in fact the intervention of the Department served a media-
tive role by compelling each party to consider seriously the con-

tentions of the other party, and hence led to settlement in a

19/

great number of cases. Similarly, as already pointed out

fact finding may very closely resemble adjudication. Moreover
when we look at the way the various processes occur in particular
institutions, there is often an elaborate interplay of the indiv-
idual mechanisms. For example, a grievance under a collective’
bargaining agreement is usually first sought to be negotiated.

If the parties cannot settle the case they go to arbitration, but
the arbitrator may first seek to mediate the case. Finally

there may be an attempt to review the arbitrator's decision in

the courts.

- Criteria

Let us now look at some criteria that may help us to deter-

mine how particular types of disputes might best be resolved.

1. Nature of Dispute

Lon Fuller has written at some length about "polycentric"
problems that are not well suited to an adjudicatory ar::aach
since they are not amenable to an all-or-nothing solutio:. He
cites as an example a testator who leaves a collection of paint-

20/

ings in equal parts to two museums.=——" Obviously here a negotiated

or mediated solution that seeks to accommodate the desires of
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11.
‘the two museums is far better than any externally imposed solution.
Similar considerations may apply to other allocational tasks where
no clear guidelines are provided.

At the other extreme is a highly repetitive and routinized
task involving application of established principles to a large
number of individual cases. Here adjudication may be appropriate,
but in a form more efficient than litigation (e.g., an administra-
tive agency). Particularly once the courts have established the
basic principles in such areas, a speedier and less cumbersome pro-
cedure than litigation should be utilized.

In the field of divorce, for example, althougﬁ we still
cling to the myth that consent divorce is unacceptable, we are
gradually coming closer and closer to that reality. Under no-
fault statutes the issue typically is whether the parties have
lived apart for a stipulated period or whether there has been
a breakdown of the marriage. The former question is clearly one
that a clerk can detetmine. And although an issue like breakdown
appears at first to be a fypically justiciable question, it has
become apparent that short of conducting a very probing inquest
of the marriage of the kind that would be very time consuming
and that woulé most likely transgress one's sense of the proper
limits of the state's right to intervene in the privacy of married
life, there is no ready alternative but to take the word of the
principal parties to the marriage. ‘Indeed, if the parties dis-
agree over whether the marriage has broken down, that in itself

21/

is prima facie evidence of breakdown.—~" Thus here is one sphere

of litigation that could readily be relegated to a ministerial



12.

official, as has long been the case in Japan and more recently
has been accomplished in Eagland.

With respect to many problems, there is a need for develop-
ing a flexible mechanism that serves to sort out the large general
question from the repetitive application of settled principle.

I do not believe that a court is the most effective way to per-
form this kind of sifting task. 1In Sweden, in the consumer field,
there is a Public Complaints Board which receives individual

consumer grievances. Initially the Board performs simply a mediative
function, utilizing standards set up by the relevant trade organ-
izations. If initial settleﬁent is impossible, the Board issues

a non-binding recommendation to both parties, which often leads

to subsequent settlement. Failing ﬁhat, the grievant can sue in

the newly established Small Claims Court. But another aspect

of its activities is to seek to discern certain recurring issues

and problems that should be dealt with by legislation or regula-
tion.gg/

Perhaps a word should also be said about courts undertaking
some of the complex and unorthodox tasks that they have recently
been called upon to undertake. Without going into the question
of legitimacy, I am not persuaded that the courts have sufficient
competence, resources or remedial power to run mental hospitals,
schools or welfare departments. Yet where serious constitutional
denials are at issue, they can hardly decline jurisdiction. This
seems to me an area where one can make no headway without talking
about very specific cases and exploring in detail alternative
dispute resolution mechanisms. Clearly additional research needs

to be done on this subject.gé/
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2. Relationship Between Disputants

A different situation is presented when disputes arise
between individuals who are in a long-term relationship than is
the case with respect to an isolated dispute. In the formef situ-
ation, there is more potential for having the parties, at least
initially, seek to work out their own solution, for such a solution

is likely to be far more acceptable (and hence durable). Thus

negotiation, or if necessary, mediation, appears to be a prefer-
able approach in the first instance. Another advantage of such
an approach is that it facilitates a probing of conflicts in

the underlying relationship, rather than simply dealing with
each surface symptom as an isolated event.

Consider, for example, a case such as might be heard in the .
recently established mediation session of the Dorchester (Massa-
chusetts) District Court. A white woman (Mrs. W.) has filed a
criminal complaint for assault against her black neighbor (Mrs. B.).
The facts, as they emerge at the mediation session, are that Mrs.
W. has for some time gratuitoﬁsly taken care of Mrs. B.'s two
young children so that Mrs. B. can go to work. On the day in
question one of the B. children for the second time in a row broke
the expensive eye glasses of one of the W. children, and had been
generally out of control. Mrs. W., having reached the end of
her rope, struck the child. When Mrs. B. heard about this, she
marched over to Mrs. W. and hit her. Mrs. W. thereupon fiied a
criminal complaint.

Fortunately the Dorchester District Court, like a number of

other courts around the country,gi/ has a program under which,
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if the clerk or judge deems the case appropriate, and the two
parties are willing, the case can be referred to a panel of three
trained mediators drawn from the local community. The panel will
attempt to let each of the disputants fully state her side of
the story, and then, through skillful pfobing, will seek to elicit
points of tension in the underlying relationship {here, the in-
creasing sense of exploitatioﬁ felt by Mrs. W. as an arrangement
deemed temporary became long-term). Finally, the mediators
will attempt to work out an agreement which seeks to alleviate
the long-run tensions as well as resolve the immediate controversy
(here, for example, that Mrs. B. might agree to work with the
social service component of the mediation project to try to find
some alternative child care arrangement, and that she would pay
five dollars per month to reimburse Mrs. W. for the broken glasses).
Such a solution (unlike the aborted criminal adjudication) would
most likely be acceptable to both parties; more significantly,
it would have a therapeutic effect on the long-term relationship
between these two }ndividuais because it would permit them to
ventilate their feelings, and then help them to restructure their
future relationéhip in a way that met the expectations of both
parties. In aédition it would teach them how they might themselves
resolve future conflicts. Thus there is a strong likelihood
that fgture disputes would be avoided, or at least minimized.

Of course it might be suggested that a court could also
induce such a settlement. But gquite aside from the unlikelihood
of a busy court being able to create a climate that encourages

the disputants to ventilate their underlying grievances, there
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is a world of difference between a coerced or semi-coerced settle-
ment of the kind that so often results in court and a voluntary
agreement arrived at by the parties.

A similar approach would appear to be feasible in a number
of other areas. The grievance procedure under the typical collec-
tive bargaining agreement is based on a similar premise, in that

it usually provides first for attempts to settle the dispute at
the lower levels, and only then calls for an adjudicatory pro-
ceeding (arbitration) at the end of the line if the prior steps
do not lead to settlement. However one difficulty is that, per-
haps for reasons of economy, there is usually no mediator at the
lower levels. Hence, if the parties have become too entrenched
in their respective positions, there is little effective commun-
ication between them, and the carly stagec cf the grievance
procedure are often simply rote steps to be gone through before
getting to arbitration. And while the arbitrator can then seek
to play a mediational role, as is done by some arbitrators provided
the parties give their cOnsent,gé/there is an obvious difficulty
ifthen@diator—érbitrator is unsuccessful in his mediational role
and then seeks to assume the role of impartial judge.gﬁ/ For
effective mediation may require gainiﬁg confidential information
from the parties which they may be reluctant to give if they know
that it may be used against them in the adjudicatory phase. And
even if they do give it, it may then jeopardize the arbitrator's
sense of objectivity. In addition it will be difficult for him

to take a disinterested view of the case--and even more so to

appear to do so--after he has once expressed his views concerning
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a reasonable settlement.

Another long-term (at least sometimes) relationship that
may be amenable to this type of dispute resolution mechanism is
the family. Japan has long had a successful system of family
conciliation tribunals, and although one must be necessarily
wary in looking to entirely different culﬁures, it may well be
that as our courts are beginning to play less and less of a role
in divorce, as a result of the pervasive adoption of no-fault
statutes, a need arises for some new flexible instrument--clearly
not a court--that will concern itself with the resolution of
family conflicts. |

To be sure we have had a traditional aversion to judicial
involvement in the going family, exéept where it is compelled by
considerations of health or safety.gz/ But I wonder whether that
policy is not traceable to the coercive quality of the typical

adjudicative intervention, rather than to a notion that the family

must inevitably be left to struggle with its own internal conflicts.

Of course in a sense we have developed a mediative solution for

most family conflict--social work and family therapy. Still

where there is a breakdown of the family as a result of death or

divorce, the courts have customarily become involved and it is

here that alternative dispute resolution devices--particularly

mediation-~need to be further explored.zg/ ' .
In the field of corrections, an interesting new program

was recently begun at the Karl Holton facility in Stockton, Cal-

ifornia by the California Youth Authority working in collabora-

tion with the Center for Correctional Justice and the Institute
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of Mediation and Conflict Resolution. Instead of utilizing
the usual authority-dominated grievance procedure, the drafters

w29/ It con-

opted for what they called "the mediation approach.
sists at the first level of a five person committee, one of whom

(a middle management official) acts as Chairman, the other four
being voting members--two inmates and two staff members. Review

of the decision--or of the opposing views in case there is a tie

--by the director of the facility or his delegate is then provided
for, and finally recourse can be had to an outside independent
three-person review board set up under the auspices of the Ameri-
can Arbitration Association. The decision of this board is only
advisory, but the director of the facility must promptly indicate .
whether he will comply with it, and if not, to state his reasons

for not doing so. Thus while the ultimate power bf decision re-
mains in the person in charge, aggrieved individuals are given
maximum opportunity first to air their views freely in a mediational
context and then, if that fails, to have their views presented

for evaluation by a disinterested outsider.

Initial experience under this process is revealing. In
contradistinction to the polarization that might have been expected
at the initial level where two inmates are pitted against two
officials, in only 10 out of the first 212 cases did the first
step grievance committee result in a 2-2 tie. In all other cases
a majority decision resulted. Moreover recent research suggests
that the presence of a viable grievance mechanism is a significant
factor in preventiﬁg prison riots.ig/

Such an internalized grievance procedure, with limited last

/64




18.
resort recourse to outside agencies, wguld appear to hold great
promise for many disputes within an ongoing institution, such
as a school, a welfare department, or a housing development.
In view of the multifaceted nature of this type of grievance
process, one might hope that if a case following such a procedure
subsequently came to court, the court would give great, if not

conclusive, weight to the prior determinations.

3. Amount in Dispute

Although, generally speaking, we have acted to date in
a fairly hit-or-miss fashion in determining what problems should
be resolved by a particular dispute resolution mechanism, amount
in controversy has been an item consistently looked to to deter-
mine the amount of procecs that is "due". The Small Claims Court
movement has taken as its premise that small cases are simple cases
and that therefore a pared-down judicial procedure was what was
called for. Next to the juvenile court, there has probably been
no legal institution that was more ballyhooed as a great legal
innovation. Yet the evidence now seems overwhelming that the
Small Claims Court has failed its original purpose; that the in-
dividuals for whom it was designed have turned out to be its
victims.zl/ Small wonder when one considers the lack of rational
connection between amount in controversy and appropriate process.
Quite obviously a small case may be complex, just as a large
case may be simple. The need, according to a persuasive recent
study, is for a preliminary investigative-conciliational stage
(which could well be administered by a lay individual or parapro-

fessional) with ultimate recourse to the court. This individual



19.
could readily screen out those cases which need not take a court's
time (e.g., where there is no dispute about liability but the
defendant has no funds), and preserve the adjudicatory process
for those cases where the issues have been properly joined and
there is a genuine dispute of fact or law. Obviously such a
screening mechanism is not limited in its utility to the Small

Claims Court.ég/

4; Cost

There is a dearth of reliable data comparing the costs

of different dispute resolution processes. Undoubtedly this is

due in part to the difficulty of determining what are the appropri-

ate ingredients of such a computation. It may be relatively easy
to determine the costs of an ad hoc arbitration (though even there
one must deal with such intangibles as the costs connected Qith
the selection of the arbitrator(s)). But determining the compar-
able cost of a court proceeding would appear to pose very diffi-
cult issues of cost accounting.éﬁ/ Even more difficult to cal-
culate are the infangible "costs" of inadequate (in the sense of
incomplete and unsatisfactory) dispute resolution. Still, until
better data become available one can probably proceed safely on
the assumption that costs rise as procedural formalities increase.
The lack of adequate cost data is particularly unfortunate
with respect to essentially comparable processes, such as litiga-
tion and arbitration. Assuming for the moment that arbitration
would produce results as acceptable as litigation--a premise that

is even more difficult to verify--would cost considerationsli/
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justify the transfer of entire categories of civil litigation
to arbitration, as has been done in some jurisdictions for cases
involving less than a set amount of money? oOne difficulty in this
connection is that we have always considered access to the courts
as an essential right of citizenship for which no significant
chérge should be imposed, while the parties generally bear the
cost of arbitration. Thus although I believe, on the basis of
my own arbitration experience, that that process is, by and large,
as effective as and cheaper than litigation, lawyers tend not
to make extensive use of it (outside of special areas such as
labor and commercial law), in part because it is always cheaper
for the clients to have society rather than the litigants pay the

35/

judges.—" Perhaps if arbitration is to be made compulsory in

certain typcs cf cases because we helieve it to he more efficient.

then it should follow that society should assume the costs, un-

less that would defeat the goal of using costs to discourage

6 . .
appeals.é—/ I will have more to say about this subject later.
5. Speed

The deficiency of sophisticated data concerning the costs
of different dispute resolution processes also extggis to the
.factor of speed. Although it is generally assumed::Eightly, I
believe--that arbitration is speedier than litigation, I am not
aware of any studies that have reached such a conclusion on the
basis of a controlled experiment that seeks to take account of
such factors as the possibly differing complexity of the two

classes of cases, the larger number of "judges" in the arbitra-

tion group, and the possibly greater cooperation of the litigants
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in the arbitration setting.

Implications

1. At one time perhaps the courts were the principal public
dispute processors. But that time is long gone. With the devel-
opment of administrative law, the delegation of Certainlproblems
to specialized bodies for initial resolution has become a common-
place. Within the judicial sphere, too, we have developed speci-
alized courts to handle family problems and tax problems, among
others.

These were essentially substantive diversions, that is, resort

to agencies having substantive expertise. Perhaps the time is

now ripe for greater resort to an alternate primary process. As

I have indicated earlier, such a step would be particularly appro-
priate in situations involving disputing individuals Qho are en-
gaged in a long-term relationship. The process ought to consist
initially of a mediational phase, and then, if necessary, of an
adjudicative one.éé/ Problems that would appear to be particularly
amenable to such a two-stage process are disputes between néighbors,
family members, supplier and distributor, landlord and tenant.ég/
Where there is an authority relationship between the parties (such
as exists between prisoner and warden or school and student) spec-
ial problems may be presented, but, as indicated earlier, such
relationships, too, are, with some adjustments, amenaﬁle to a
sequential mediation-adjudication solution.ég/

Receptivity to such an alternate primary process imposes

special obligations on the Bar. Although we know relatively little
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aﬁout the participation of lawyers in conciliational processes,
it is possible that there will be a lesser role for lawyers in
this new world. Perhaps this simply calls for more diverse
training in the law schools, but in the first instanée it also
poses a test to the Bar of its capacity to support innovative
experimentation despite a temporary adverse economic impact for
the profession.il/

As regards the nature of the adjudicative tribunal,
we should give strong consideration to greater use of arbitration,
particularly where we are dealing with specialized issues or
issues whose confines have been fairly well charted out by a con-
tract between the parties, by governing legislation or by prior
court decision.ig/

2. Although others more competent will be addressing them-
selves more directly to criminal adjudication, I am impressed by
the experimental work that has been undertaken under the auspices
of the Law Enforcement Assistance Administration (LEAA) to divert
certain types of minor criminal offenses (e.g., ones like the case
earlier described between Mrs. B. and Mrs. W.) to a mediational
proceeding. Such a process readily fits under the general rubric
described in the immediately preceding section; but it can also
be seen in the larger context of a movement towards a community
"moot", offering informal and supportive services to community

members.iﬁ/ Such institutions of course have a rich anthropolon-

ical heritage.iﬁ/ Whether, in our alienated and divisive socicty,
these institutions are hopelessly out of place, or whether they

represent the last hope of a regained sense of community, remain:
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to be seen.ﬁé/

3. While the mediation-arbitration model earlier referred
to is one useful format for processing certain types of cases,
another device that bears further utilization is what might be
called the screening-adjudication model. I have already made
reference to this in connection with the discussion of Small
Claims Courts, and in a'senseAit might be argued that what I am
describing is but another name for pretrial. But, as indicated
earlier, there is a considerable difference between judicial sug-
gestion that the case ought to be settled for $X, and a quick
preliminary "costing out" or "screening out" by a separate body.ﬂé/

One interesting example is the Massachusetts statute recently
enacted for medical malpractice cases,iz/under which the plaintiff
must first go before a three person Board made up of a doctor,
lawyer and trial judge. If the Board finds that the case does not
have prima facie merit the plaintiff must put up a bond for the
defendant's costs before he can go forward in court. Whether
this statute has its intended effect may well turn on the adequacy
of the bond, which normally is specified at the figure of $2000.£§/

Perhaps we need to give much more serious consideration to whether

we should not go much further in taxing the loser with the full
49/

costs, including attorneys' fees. Of course this is a complex
question, and one needs to be careful to strike a proper balance
between not giving a litigant a free ride on the system and bar-
ring legitimate claims on financial grounds. But it seems fairly

clear that we have not yet hit the optimal note in making the

system more cost-responsive, so that a litigant will carefully
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weigh whether he should go onto the next phase of the dispute
processing system.
Another interesting experiment along these lines is the

50/

so-called Michigan Mediation System.=—" Here a three-person panel
made up of a member of the plaintiff's bar (selected by the bar
association), a member of the defendant's bar, and a trial judge
sit together as a panel for a period of two weeks to hear primar-
ily tort cases in which the liability is acknowledged but there
is dispute about the damages. The panel first reads such docu-
mentary evidence as there is and then discusses each case with
thelawyers for the parties for about half an hour; no oral evidence
is allowed. The Board then indicates what it believes the case
is worth. If the case is not settled for this sum, then the plain-
tiff must receive at least 110% of thilis sum 1n order to avoid
being taxed for the costs of trial (at a stipulated sum set so
as to include a figure for attorneys' fees); the defendant must
pay a similar fee if he does not settle and the recovery is more
than 90% of the amount set by the mediation panel.

This approach, though promising, was criticized by
the Chairman of the recently established Litigation Management
and Economics Committee of the ABA Section on Litigation on the
ground that it comes too late in the process, after "considerable
pre-trial and discovery expense has already been incurred." He
suggests instead a program of mandatory arbitration for certain
classes of cases, such as those involving claims of $25,000 or
less. To avoid an overly rigid application of arbitration to

cases for which another dispute resolving mechanism might be more

17
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sultable, he proposes that the mandatory feature would be Qaived
upon a showing that another process would offer a more "fair and
efficient adjudication of the controversy." "Conversely, arbitra-
tion could be required in those cases exceeding the jurisdicational
limit of mandatory arbitration upon a showing that arbitration
would be a more fair and efficient method of resolving the con-

w21/ This is an innovative and promising suggestion that

trcversy.
deserves careful study.

4. What I am thus advocating is a flexible and diverse
panoply of dispute resolution process, with particular types of
cases being assigned to differing processes (or combinations of
processes), according to some of the criteria previously mentioned.
Conceivably such allocation might be accomplished for a particular
class of cases at the outset by the legislature; that in effect
is what was done by the Massachusetts legislature for malpractice
cases. Alternatively one might envision by the year 2000, not
simply a court house but a Dispute Resolution Center, where the
grievant would fi;st be chaﬁnelled through a screening clerk who
would then direct him to the process (or sequence of processes)

most appropriate to his type of case. The room directory in the

lobby of such a Center might look as follows:

Screening Clerk Room 1
Mediation Room 2
Arbitration Room 3
Fact Finding Room 4
Malpractice
Screening Panel Room 5
Superior Court Room 6
Of one thing we can be certain: once such an eclectic method

of dispute resolution is accepted there will be ample opportunity

7
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for eQeryone to play. a part. Thus a éourt might decide of its
an to refer a certain type of problem to a more suitable tribunal.éz/
Or a legislature might, in framing certain substantive rights,
build in an appropriate dispute resolution process.éi/ Institutions
such as prisons, schools, or mental hospitals also could get into
the act by establishing indigenous dispute resolution processes.
Here the grievance mechanism contained in the typical collective
bargaining agreement stands as an enduring example of a successful
model. Finally, once these patterns begin to take hold, the law
schools, too, should diversify their almost exclusive preoccupation
on the judicial process and begin to expose students to the broad
range of dispute resolution processes.éi/

5. I would be less than candid if I were to leave this
idyllic picture without at least brief reference to some of the
substantial impediments to reform in this area. To begin with
there is always the deadening drag of status quoism. But I have
reference to more specific problems. First, particularly in the
criminal field, cries of "denial of due process" will undoubtedly
be heard if an informal mediational process is sought to be sub-
stituted for the strict protections of the adversary process.éé/
In response to this objection it must be asserted candidly that
many thoughtful commentators appear agreed that we may have over-
judicialized the system, with concommitant adverse effects on its
efficiency as well as its accessibility to powerless litigants.éﬁ/
This is not the place to explore that difficult issue, but we

clearly need to address ourselves more fully to that question.

A related concern is the one that will be voiced by Judge
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Higginbotham concerning the need to retain the courts as the
ultimate agency capable of effectively protecting the rights of
the disadvantaged. This is a legitimate concern which I believe
to bé consistent with the goals I have advocated. I am not main-
taining that cases asserting novel constitutional claims ought
to be diverted to mediation or arbitration. On the contrary, the
goal is to reserve the courts ' for those activities for which
they are best suited and to avoid swamping and paralyzing them
with cases that do not require their unique capabilities.

Finally, we are robbed of much-needed flexibility by the
constitutional requirement of jury trial. For present purposes
this normally means that cases initially referred to binding
arbitration (or some other nonjudicial process) must have the con-
sent of both parties or eise that a de novo trial must ge permitted.
Obviously we can live with such restrictions and still achieve
considerable constructive change, especially if, as in Pennsylvania,
the price of the de novo appeal from arbitration is tb require
the appellant to assume the cost of the arbitration. But one is
bound to wonder wgether, as an original matter, the requirement
of jury trial still makes sense in the run-of-the-mill civil case,
particularly if one keeps in mind the atfendant increase in cost
and time.éz/ In view of the desperate state of some of our civil
calendars, it seems to me that the burden of persuasion should
shift to those who maintain that the highcosts are jﬁstified by
unique advantages afforded by jury trials. Here again we must try
to shun the endless abstract discussions of pros and cons, and

seek instead to explore whether there are specific types of cases
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in which juries make more or less sense, so that we might opt
ultimately for a constitutional amendment that would permit

greater flexibility to the legislature on this question.

Conclusion

It seems appropriate to end this fragmentary appraisal on
a modest note. These are no panaceas; only promising avenues to
explore. And there is so much we do not know. Among other things, .
we neéd far better data than are presently available in many
states on what is in fact going on in the courts so that we can
develop some sophisticated notion of where the main trouble spots
are and what types of cases are prime candidates for alternative

58/

resolution.—’ We need more evaluation of the comparative efficacy

and cost of different dispute resolution mechanisims. And we need
more data on the role played by some of the key individuals in
the process (e.g., lawyers). Do they exacerbate the ad&ersary
aspects of the case and drag out the proceedings (as many family
law clients believe), or do they serve to control otherwise overly
litigious clients.(as trial lawyers often assert)? What is the
optimal state of a country's grievance machinery so that fester-
ing grievances can be readily ventilated without unduly flooding
the system and creating unreasonable expectations of relief?
Above all, however, we need to accumulate and disseminate
the presently available learning concerning promising alternative
resolution mechanisms, and encourage continued experimentation
and research. In this coﬁnection we must continue to forge links

with those from other disciplines who share our concerns. Their
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differing orientation and background often give them a novel
perspective on the legal system.

.I would like to close with a final suggestion., In preparing
for this conference I encountered a number of compendious tomes
embodying the proceedings of similar prior gatherings. I was
struck with the recurring nature of many of the issues we are
discussing, and wondered how we might avoid the unhappy fate that
seems to have befallen many of the ideas thrown out at some of
these earlier meetings. No doubt the organizers of this confer-
ence feel confident that we are more determined to avoid a similar
fate, and for all 1 know, looking about at this impressive aggre-
gation of concerned and able citizens, they are right. Still, it
seems to me that at the conclusion of this meeting the organizers
of this conference might designate a small group of dedicated
individuals whowould take it upon themselves to monitor the pro-
gress of some of the promising ideas that will be case adrift here.
Perhaps this group might even issue a Pound Conference Impact
Statement at periedic intervals to remind us of our accomplishments
as well as our remaining goals. In this way we may all be able
to continue to contribute to the solutions of the many grave
problems that presently beset the courts and that presuiably brought

us here.
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* I am indebted to a number of colleagues and friends for
helpful comments on earlier versions of this paper.

1/ 'J. Barton, Behind the Legal Explosion, 24 Stanf.Il..Rev.
567 (1975).

2/ For the federal data, see Annual Report, Administrative
Office of the U.S. Courts; for California, see Annual Report
of the Administrative Office, 1975, p.82.

3/ See, e.g., A. Sarat & J. Grossman, Litigation in The
Federal Courts: A Comparative Perspective, 9 Law & Soc.Rev.
321 (1975); A. Sarat & J. Grossman, Courts and Conflict Resol-
ution: Problems in the Mobilization of Adjudication, 69 Am.
Pol.Sci.Rev. 1200 (1975).

_4/ For present purposes I use the word "dispute" to describe
a matured controversy, as distinguished, for example, from a
"grievance" which may be inchoate and unexpressed.

5/ See generally E. Johnson & V. Kantor, Outside the Courts:
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Civilized, 69 Mich.L.Rev. 797 (1971).

_6/ See L. Brown & E. Dauer, Preventive Law--A Synopsis of
Practice and Theory, in The Lawyer's Handbook (rev. ed. 1975
Am. Bar Ass'n); see also the same authors' forthcoming casebook
on preventive law to be published by Foundation Press.

7/ I would suggest the following criteria for determining

the effectiveness -of a dispute resolution mechanism: cost, speed,

accuracy, credibility (to the public and the parties), and
workability. In some cases, but not in all, predictability
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8/ The term "dispute processing” rather than "dispute settle-

ment" is borrowed from W. Felstiner, Influences of Social Organ-

ization on Dispute Processing, 9 Law & Soc.Rev. 63 n.1l (1974).

9/ The Berkeley Complaint Management Project, under the direc-

tion of Professor Laura Nader, is presently pursuing some of
these questions; a book entitled "How Americans Complain" is
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for the Study of Responsive Law in Washington, D.C.
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10/ See, e.g., A. Stone, Mental Health and Law--A System in
Transition (Dept. H.E.W. 1975).

11/ 1In the federal system, the area of largest civil litigation
growth has been that involving new statutory causes of action
(e.g., civil rights actions, social security claims, etc.). See,
e.g., Annual Report, Administrative Office of the U.S. Courts,
1974, p.390.

12/ I have selected this factor as one that seems to me rather
critical, but there are obviously other aspects in which the
various processes differ and which must be considered (e.g., method
and cost of selection of third party, qualifications and tenure

of third party, formality of proceedings, role of advocates, num-
ber of disputants, etc.). Some of these are referred to intersti-
tially in the ensuing discussion. Another factor that is often

said to plav a differing part in the various processes is the rele-
vance of norms. But see M, Eisenberg, Private Ordering Through
Negotiation: Dispute Settlement and Rulemaking, 89 Harv.L.Rev.

637 (1976), suggesting that dispute settlement negotiation closely
resembles adjudication in its frequent recourse to norms. See

also A. Sarat & J. Grossman, Courts and Conflict Resolution:
Problems in the Mobilization of Adjudication, 69 Am.Pol.Sci.Rev.
1200 (1975). :

13/ 1I1.. Fuller, Collective Bargaining and the Arbitrator, 1963
Wisc.L.Rev. 1, 19. See also L. Fuller, The Forms and Limits of
Adjudication (unpub. mimeo.).

14/ For present purposes the terms mediation and conciliation
will be used interchangably, although in some settings conciliation
refers to the more unstructured process of facilitating communi-
cation between the parties, while mediation is reserved for a more
formal process of meeting first with both parties and then with
each of them separately, etc.

15/ L. Fuller, Mediation--Its Forms and Functions, 44 So.Calif.
L.Rev. 305, 325 (1971).

16/ See W. Gellhorn, When Americans Complain (1966); P. Verkuil,
The Ombudsman and the Limits of the Adversary System, 75 Colum.L.
Rev. 845 (1975); B. Frank, Ombudsman Survey (ABA Sec. Ad. Law).
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the Public Advocate, containing a Division of Rate Counsel, a
Division of Mental Health Advocacy, a Division of Public Interest
Advocacy, and a Division of Citizen Complaint and Dispute Settle-
ment. N.J. Stat. Ann. §52:27E (Supp. 1975).

In addition to these public investigating officials, there
are of course a host of private complaint processors employed
by individual companies, by trade organizations or by the media.

17/ See W. Felstiner, note 8 supra. Of course, as Felstiner
notes, there are exceptions to this generalization. For example
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~neiety within the complex society, and sometimes overriding
\4150ndl factors determine whether or not avoidance will be
utilized in SpelelC situations.

18/ Sce Danzig and M. Lowy, Everyday Disputes and Mediation in
The United States: A Reply to Professor Felstiner, 9 Law & Soc.
Rev. 675 (1975). See also L. Nader, Powerlessness in Zapotec
and U.S. Societies (mimeo.).

19/ See S. Macaulay, Law and the Balance cof Power (1966).

20/ L. Fuller, Collective Bargaining and the Arbitrator, 1963
Wisc.L.Rev. 32-33.

21/ See. C. Foote, R. Levy & F. Sander, Cases and Materials on
Family Law 1101-1109 (24 ed. 1976).

22/ See D. King, Consumer Protection Experiments in Sweden
11974). Cf. E. Steele, The Dilemma of Consumer Fraud: Prosecute
or Mediate, 61 A.B.A.J. 1230 (1975).

The Swedish Public Complaints Board is one of five innova-
tive dispute resolution mechanisms that is currently being studied
by the Access to Justice Project, based at The Center for the
Study of Comparative Procedure at the University of Florence, Italy,
under the co-direction of Pronfessor Maurc P:nnn’l l1o++3 and Professor
Earl Johnson of the USC Law Center in Los Angeles. The Access
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detailing dispute resolution mechanisms in a number of countries
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Heard: A Survey of Grievance Mechanisms in Juvenile Correctional
Institutions (Center for Correctional Justice, Washington, D.C.).

30/ See R. Wilsnack, Explaining Collective Violence in Prisons:
Problems and Possibilities, to be published in A. Cohen, G. Cole
and R. Bailey, Prison Violence.

31/ B. Ingvesson & P. Hennessey, Small Claims, Complex Disputes:
A Review of the Small Claims Literature, 9 Law & Soc.Rev. 219 (1975).

32/ A somewhat similar function is performed by law students as
part of the Night Prosecutor Program in Columbus, Ohio. See Citi-
zen Dispute Settlement (LEAA 1975).

33/ A rudimentary beginning towards cost comparisons was provided
in the evaluation report of the Philadelphia 4-A ("Arbitration-As-
An-Alternative") project. See note 24 supra. The evaluators
found a "direct" cost of $83.60 per project case as compared with
a "direct"cost of $141 for each court case. But as the evaluators
note, there are many questions about such a comparison. To begin
with, the figures depend upon the volume of cases, and with respect
to court cases assume an average rather than a marginal cost allo-
cation. And there is no attempt to control for the possibly dif-
fering complexity of the two classes of cases. See B. Anno and

B. Hoff, Refunding Evaluation Report on the Municipal Court of
Philadelphia's 4-A Project, Blackstone Associates, Washington, D.C.,
Feb. 25, 1975.
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34/ Other conceivable objections to such a proposal (e.g., denial
of the right to a jury trial) are considered below.

35/ Several Boston lawyers have told me this when I asked them
why they did not use arbitration to a greater extent in connection
with separation agreements.

36/ This appears to be the practice in Pennsylvania. See National
Conference on the Causes of Popular Dissatisfaction with the Admin-
istration of Justice, Resource Materials, pp. 91-93.

37/ See, e.g., the Blackstone Associates report, note 33 supra,

indicating dlSpOSltlon of 88% of project cases in an average time
of 49 days, whereas that was the shortest time in which the court
disposed of any case. See also Resource Materials, note 36 supra.

38/ In some past experiments, such as the 4-A project, the initial.
phaoe is denominated arbitration. But conciliation always repre-
sents an important initial step in that operation, see, e.4g.,
Stulberg, op. cit. supra note 25, and the gquestion then becomes
whether the mediation and arbitration should be performed by the
same person. I have earlier indicated my doubts about such a coal-
escence of functions. In addition, the use of separate personnel,
though perhaps more expensive and time-consuming, makes possible
the use of individuals with different backgrounds and orientations
in the two processes.

39/ For some other examples, see L. Nader and L. Singer, Law in
the Future--What Are the Choices? Paper prepared for Conference
Sponsored by California Bar, Sept. 12, 1975.

40/ Conversely where the relationship is one ofgnnxgbargalnlng,
but it is desired to have limited adjudicative intervention in
case agreement cannot be reached, the final offer arbitration de-
vice sometimes utilized in public sector employment is available.
See, e.g., Massachusetts Acts, 1973, ch. 1078. Under this process
the arbitrator is limited in his decision to a choice between the
last offer of the two parties. The obvious purpose is to engender
good faith bargaining. See, e.g., Industrial Relations, Oct. 1975,
for a number of articles seeking to evaluate the practice.

41/ This assertion is based on the assumption that some of this
new mediational work will displace work previously done by lawyers.
But as pointed out earlier, much of it may simply substitute for
what is now being handled by avoidance.

42/ Compare H. Edwards, Arbitration of Employment Discrimination
Cases: An Empirical Study, to be published in the 28th Proceedings
of the National Academy of Arbitrators by BNA, suggesting an un-
certain command by labor arbitrators of the federal law of employment
discrimination. See also D. Feller, The Impact of External Law

Upon Labor Arbitration, paper delivered at National Conference on

the Future of Labor Arbitration in Amerlca, to be published by the
American Arbitration Association.
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43/ See R. Danzig, Towards the Creation of a Complementary,
Decentralized System of Criminal Justice, 26 Stanf.L.Rev. 1

(1973); Comment, Community Courts: 2An Alternative to Conventional
Criminal Adjudication, 24 Amer.L.Rev. 1253 (1975); J. Jaffe,

So Sue Me! The Story of a Community Court (1972).

44/ See, e.g., Law in Culture and Society (L. Nader ed. 1969);
J. Gibbs, The Kpelle Moot: A Therapeutic Model for the Informal
Settlement of Disputes, 33 Africa 1 (1963), reprinted in Rough
Justice: Perspectiveson Lower Criminal Courts (J. Robertson ed.
1974) .

45/ For an optimistic answer to this guestion, see D. Smith, Book
Review, 87 Harv.L.Rev. 1874 (1974). It is interesting to note that
with the hotable exception of the Jewish Community Board, whose
work is the subject of the cited review, and a few other institu-
tions, most of the experiments to date have involved alternatives
to the criminal courts. Is this the result of some conceptual
notion, or, as I suspect, because, according to the reputed res-
ponse of Willie Sutton, the famed bank robber when asked why he
robhed banks, "that's where the money is"?

46/ See V. Aubert, Courts and Conflict Resolution, 11 J. Conflict
Resolution 40, 44 (1967), suggesting that failure realistically

to appraise a legal claim is one major reason for taking it to
court rather than settling it. Other reasons given are irrational -
behavior on the vart of litigants (e.g.. undue pride or stubborn-
ness) or the indivisibility of the claim in issue (e.g., child
custody) .

47/ Massachusetts Laws, 1975, ch.362.

48/ There may also be serious question about the constitutionality
of this provision, because of the participation of lay individuals
in an essentially judicial function and the possible prejudice

that may result from an apparently highly informal and abbreviated
preliminary proceeding. See also the discussion of the right to
jury trial infra.

49/ For a thoughtful and modest proposal along these lines see

P. Mause, Winner Takes All: A Re-examination of the Indemnity
System, 56 Iowa L.Rev. 26 (1967). Once litigation involves a sub-
stantial economic cost for the loser, it is possible to create ef-
fective incentives for the settlement of cases. Such a system is
presently in effect in England. It permits the defendant at any
time to "pay into court" a proposed settlement sum; if the plaintiff
refuses the offer and fails to recover more after trial, he forfeits
his costs from the point of the offer into court. See M. Zander,
Payment Into Court, New Law Journal, July 1975, p.638. Some Ameri-
can states have similar provisions, but with costs not encompassing
attorneys' fees', Sdo not have much bite. The English system of
self-evaluation gy the defendant may be compared with the Michigan
Mediation system discussed in the text, infra. The Michigan System
seems fairer but more costly since it calls for an independent

evaluation of the plaintiff's claim.
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50/ S. Miller, Mediation in Michigan, 56 Judicature 290 (1973).

S1/ See R. Olson, An Examination of the Judicial Process: A
Discussion of Modifications and Alternatives to Our System oOf
Dispute Resolution, to be published in the Summer 1976 issue of
Litigation, the journal of the ABA Section on Litigation. The
concept of "more fair and efficient adjudication of the controversy"”
is borrowed from Federal Rule 23(b).

Mr. Olson's Committee is presently undertaking a nationwide
survey, through interviews with judges, court administrators and
experienced practitioners, of innovative approaches to reducing
the time and expense of litigation as well as of promising alter-
native dispute resolution mechanisms.

52/ See, e.g., Kamm v. California City Dev. Co., 509 F.2d 205
{9th Cir. 1975) (trial court in land fraud class action was justi-
fied in dismissing class action on basis of agreement that defend-
ant would utilize arbitration to process potential multiple claims
against it). But cf. Rizzo v. Goode, 96 S.Ct. 598 (1976) (improper
for district court to order creation of program by City of Phila-
delphia Police Dept. for processing recurring complaints of police
misconduct) .

53/ Consider, for example, the provision of the Magnuson-Moss
Warranty Act which requires the FTC to promulgate rules establishing
procedures for informal dispute settlement mechanisms which must

be c¢cxhausted before any law suit can be commenced under the Act.

See Public Law 93-637, and the implementing regulationsadopted

by the FTC, 40 Fed. Reg. 60190 (Dec. 31, 1975). Compare the sug-
gestion that each statute creating substantive rights contain a
judicial impact statement.

54/ This presents an excellent opportunity for law students who
seek to do creative field work, e.g., by helping a telephone
company to set up a grievance mechanism, or studying the operation
of the local ombudsman.

55/ Cf. L. Rubenstein, Procedural Due Process and the Limits
of the Adversary System, 11 Civ. Rights~-Civ. Lib.L.Rev. 48 (1976).

56/ See E. Johnson and V. Kantor, op. cit. supra note 5, Chapter
VI. See also H. Friendly, "Some Kind of Hearing", 123 U.Pa.L.Rev.
1267 (1975).

57/ See, e.g., M. Redish, Seventh Amendment Right to Jury Trial:
A Study of the Irrationality of Rational Decision Making, 70 Nw.
L.Rev. 486 (1975).

58/ Apart from deficiencies in particular states, interstate com-

parisons are particularly hampered by the lack of comparability among
the data.
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When Roscoe Pound spoke in this city seventy years

ago, he chdse as his title, "The Causes of Popular Dissatis-
. 1

faction with the Administration of Justice." When this con-
ference was convened, it was taken for granted that the same
title could.appropriately be used. Everyone knows that dis-
satisfaction with the administration of justice continues today.
That should not surprise us =-- Pound termed such dissatisfaction
as "old as the law."

However, our ability to borrow Pound's title for
our deliberations should not mislead us into the belief that
we are looking at the same landscape that he had under obser-

vation. I venture the opinion that much of today's dissatis-

faction springs not from failure but from conspicuous judicial

1. Roscoe Pound, "The Causes of Popular Dissatisfaction with the
Administration of Justice," 40 Am. L. Rev. 729 (1906).
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success. The courts have been displaying a spectacular perforﬁ—
ance; it enjoys a constant "Standing Room Only" attendance.
The cause of complaint is that the queues are getting too long.
Many litigants are clamoring for attention.

In consequence, there is a growing -- and justified
~-—- apprehension that

(1) Quantitatively, the courts are carrying too
heavy a burden -- and probably a burden beyond the capability
of mitigation by merely increasing the number of juéges.

(2) OQualitatively, the courts are being asked to
solve problems for which they are not institutionally
equipped, or not as well equipped as other available agencies.

I do not perceive the role of the panelists -- and
certainly it is not my role -- to invent or reveal the solutions
to the problems facing the administration of justice. Rather,

this is a place from which, as I perceive it, we are to be

21



encouraged and stimulated to probe deeply =-- to question and

to explore, and to create instruments for further probing and

exploration. If we are successful, we shall have formulated

an agenda for reform which will occupy our attention during the

next decade.

Looking back at Pound's experience, I do not stretch

my prophetic capacity too far when I suggest that we shall be
fortunate if within the decade we uncover the answers. It
will probably take even longer to put them into practiée.' In
these sessions, let us hope that we can at least achieve
orientation in a specifigd direction,

We can begin by seeking to determine whethe; the
causes for Qissatisfaction with the administration of justice
have changed during the past seven decades. I believe that

they have.
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Pound grouped the causes of dissatisfaction with
the administration of justice under four headings -- those
common to any legal system, those lying in the peculiarities
of the Anglo-American legal system, those lying in our judicial
organization and procedure, and those lying in the environment

of our judicial administration.

The cause of dissatisfaction which is most import-
ant today is a combination of Pouﬁd's second and fourth
categories ~-- the peculiarities of the Anglo-American legal
system, as they find expression in the environment of our judi-
clial administration.v

Over the centuries, courts having their roots in
the Anglo-~American tradition have evolved a rather superior

talent in dispute resolution. To that end, the adversary

process has been tuned to a high degree of sophistication

and refinement. That process, traditionally, is seen at its

274



best in the two party contest in a controversy capable of
resolution by the finding of facts and the application of law.

American judicial history reveals a pattern of the

progressive shattering of the archetypical mold I have described.

And certainly during the period that has elapsed since Pound
spoke, our courts have, increasingly, been solicited to become

the problem-solvers of our society: Shall we prosecute a watr,

or make peace? What is life; when does death begin? How should
we operate prisons and hospitals? No problem seems to be beyond
the desire of the American people to entrust to the courts. The
reasons for this derive both from the character of the American
legal system, and from the social and political environment in
which our courts function.

It is quite easy to document support for the proposi-
tion that the courts have, indeed, become the handymen of our

society. The American public today perceilves courts as jacks-



.of-all-trades, available to furnish the answer to whatever may

trouble us: Shall we build nuclear power plants, and if so, where?

Shall the Concorde fly to our shores? How do we tailor dismissal
and lay-off programs during the depression, without undoing all
of the progress achieved during prosperity by anti-discrimination
Statutes? All these are now the continuous grist of the judicial
mills.

Thus, it is not surprising to learn that a lawsqit
was recently filed in the Southern District of New York
seeking to prevent the United States Postal Service from
issuing a commemorative stamp honoring Alexander Graham Bell

2

-- on the grounds that someone else invented the telephone.

It is equally easy to compile reports -- both state

and federal -~ attesting to the backbreaking burden which the

courts are carrying. Students of the subject report that case

2. See "Suit to Bar Stamp Denies Bell Invented Telephone",
New York Times, February 27, 1976, page 35, column 3.
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loads in both the federal and state courts are increasing at
a pace far beyond the growth in population,

As far as I know, this aggravated condition is
conspicuously a problem unigue to this country. It is rooted
partly in the litigious character of our citizenry, partly
in the relative ease of access to thé courts, and partly in
the peculiar character of the American judge which readily
distinguishes him from his European or Asiatic counterpart.
Indeed, it distinguishes him from all judges who do not prac-
tice in the Anglo-American tradition. The American judge is
a lawmaker, a qommentatbr, an innovator to an extent not
known in the countries which lack a legal system having
roots in the common law. Personally,‘I have never heard
a German, French, or Swiss lawyer speak of judge-made law.

These peculiarities, of course, may explain why judges

~and their work product play so conspicuous a role in American



history, whereas they are almost invisible in the history of
non-common law countries.

That also may explain the public readiness to look to
judges -- more than the legislature or executive -- for solutions
tb public problems.

The brief description I have given of the American judge
also explains why, as Judges Friendly and Leventhal have noted

3 :
recently, the burden is not capable of relief by addition

3. Judge Friendly wrote in his Federal Jurisdiction: A
General View (1973) that

there must come a point when an increase in the
number of judges makes judging, even at the trial
level, less prestigious and less attractive.
Prestige is a very important factor in attracting
highly qualified men to the federal bench from

much more lucrative pursuits. Yet the largest
district courts will be in the very metropolitan
areas where the discrepancy between uniform federal
salaries and the financial rewards of private prac-
tice is the greatest, and the difficulty of main-
taining an accustomed standard of living on the
federal salary the most acute. There is real danger
that in such areas, once the prestige factor was
removed, lawyers with successful practices, par-
ticularly young men, would not be willing to make
the sacrifice.

Id. at 29-30. Judge Leventhal, in reviewing the book,
expressed his agreement. See Harold Leventhal, Review
of Federa] Jurisdiction: A General View (by Henry J.
Friendly) (1973), 75 Col. L. Rev. 1009 (1975).
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of judges alone. Men and women capable of performing the
judiciallfunction -- American style -- are of limited supply.
That rare combination of character, learning, experience,
temperament, sagacity, and energy which compose an adequate
judge does not occur in nature in abundance.

Moreover, if the judicial office is to attract people
‘possessed of the gualities I have enumerated, it must be endowed

with considerable prestige. The greater the number, the less the

prestige. The less the prestige, the 1
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an essential ingredient of a satisfactory judicial system.
Judges and lawyers may be tempted to congratulate
themselves upon the explosion of judicial business, and in

fact to term it a sign of "public satisfaction with the

4
administration of justice" -- and public dissatisfaction

with the political branches of the government.

4. A recent public opinion poll found that 26 percent of
adult Americans had "a great deal of confidence" in
the U.S. Supreme Court -- but that only 13 percent
had a "great deal of confidence" in Congress or the
Executive Branch. The Harris Survey, "Record Lows
in Public Confidence", released October 6, 1975.

/9%



10

But we would, of course, be myopic to engage in
such self-adulation. The volume of business which the courts
are being asked to carry is beyond their capacity. The result
is long delays in the judicial process, and public dissatisfac-
tion with the denial of justice that these delays imporﬁ.

It is clear to me that one item on our agenda for
the future must include efforts to lighten the workload of

the courts if we are to eliminate public dissatisfaction
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The effort may well start with recognition of the

truth of Chief Justice Stone's remark:

"Courts are not the only agency of government

5
that must be assumed to have capacity to govern."

5. United States v. Butler, 297 U.S. 1, 87 (1936) (Stone, J.,
dissenting).
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At this point, allow me to lay to rest some apprehen-
sion that I have heard expressed about the investigation launched
by this conference. A large percentage of the increase in the
business which has come into our courts in recent years has re-
lated to the protection of civil rights. That circumstance has
generated a fear that this conference is conspiring to promote
a counterrevolution; in the guise of an inquiry into whether the
courts are being asked to do too much, and to do that for which
they are ill-equipped, it is suggested we are seeking to erect
an impassible barrier against the growing recognition of the rights
of the accused, the voter, the consumer, the stockholder, the victims
- of racial and sexual discrimination; and indeed to reverse the
generation-long movement for expansion of their rights.

Let me at once disengage myself from any such enter-
prise. The exploration of the Constitution, and discovery

therein, progressively, of more commands for the humanization of

e
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our society have by no means run their course. Some scholars
have suggested "that the judicial power is approaching the
6

limits of its utility for major strategic innovation." How-
ever, new rights -- newly acknowledged and only recently
enjpyed -- will inevitably supply the pressure for judicial
innovation to continue. If that moméntum is to proceed with-
out the artificial impediment of overladen courts, we must
relieve the courts of burdens that do not require their special
expertise.

Innovations of the future, whether the work-product
of judges or legislators, will inevitably have to pass through
courthouse strdiners and filters. If these are clogged and

stuffed, the passage is bound to be more sluggish, less reflec-

tive, and probably less sagacious.

6. Charles L. Black, Jr., Review of The Role of the Supreme
Court 1n American Government (by Archibald Cox) (1976),
New York Times Book Review, February 29, 1976 at 23.
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What I suggest is that the direction of our search
should be guided by our view of our courts as institutions of
last resort. We should require them to do nothing which
other, less irreplaceable institutions can do as well, and,
as. far as possible, preserve the courts for doing that which
cannot be done elsewhere.

How do we find that line? It is not easy to find
the applicable criteria for determining what does and does not
belong in the courts. Clear it is, however, thét we should
search for them in the living experience of our courts rather
than in purely intellectual models. But, I suspect that every
investigator of this question has, consciously or unconsciously,
an image in'contemplation of the indispensable functions of the
court and its major characteristics.

Several characteristics may be noted. First, our

courts have traditionally been dependent on the adversary
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process -- a system of organized contentiousness, which
theoretically guarantees all interested parties an oppor-
tunity to be heard and makes the function of the courts the
resolution of a specific dispute rather than, as some would
7 .

urge, a search for ultimate truth. Second, and related to
the adversary process, is the notion of an impartial judge,
disinterested in the disputes before him. Third, that im-
partial judgé is bound to decide those disputes with refer-

ence to an existing (and developing) body of law, rather

than to his own ipse dixits. Fourth, the judge, especially

in our courts of original jurisdiction, must make that

decision by himself; his authority cannot be delegated as

easily as in the executive or legislative branches. Fifth,

7. See, e.g., Marvin E. Frankel, "The Search for Truth: An

Umpireal View," 123 U. Pa. L. Rev. 103 (1975); Contra,
Simon H. Rifkind, "The Lawyer's Role and Responsibility
in Modern Society," 30 Rec. of Ass'n of Bar of N.Y. 534
(Nov. 1975).
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a'relative ease of access to the judiciary prevails in this
country which makes it easier for an aggrieved citizen to

be heard in the courts than before the legislature or the
executive. And sixth ~-- largely as a product of some of

the stated charactefistics -- the judicial process in the
United States has become a relatively slow, cumbersome, and
expensive process, whether for the resolution of disputes or
the solution of problems.

Against this background, I suggest that we Begin our
attempt at the identification of critefia for inclusion and
exclusion in this heartland of the problem: Shall the courts
continue to be not only the dispute-resolvers, but also the
problem-solvers of our society?

Heretofore, the accepted model of an American court
was that of an institution devoted to the resolution of dis-
putes. It was the dispute which divided the parties. The

object of the judicial intervention was to bring that dispute
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to an end by determining whether the plaintiff or the defendant
preyailed. Many disputes, of course, did not run the whole
gamut. They were abandoned, compromised or disposed of by
means short of trial.

The adversary process is a well honed tool for use 1in
such ‘a contest. One of its greatest assets was a convention --
the convention that one or the other party had the burden of
proof with respect to particular issues. It is the alloca-

~~~~~~~~~ procf which makes it pussible to resolve
all disputes and to leave none in limbo. If the party which
bears the burden of proof fails, the other side prevails. One
of the virtues of .this system lies in the fact that the decision
directly affects only the parties to the dispute. While in-
directly it affects other similar disputes b& the_force of
precedent or by the principle of stare decisis, that is not

the same as the force of a judgment. The reason for the dif-

ference is that the new case may differ in one or more of its
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facts, that it is entitled to a trial, to a new evaluation and
perhaps to a slightly or greatly revised formulation of the
principle enunciated in the first. Each new decision is thus
a small tile in a great mosaic, the design of which changes
subtly and gradually and thus avoids the disasters which fre-
guently overtake those who drive principles to the extreme

end of their logical conclusions. I bellieve that this is at

the heart of Justice Holmes' advice that experience, rather than

8
iogic, 1s the iife of the law.

Problem-solving is an enterprise of a different sort

altogether. The problem~-solver finds no refuge in the burden

of proof. He does not confine his edict to the parties before

him. The consequences of his pronouncement of a solution can-

not be confined to tile-sized changes. He frequently admin-

isters avulsive changes. Problem-solving is, thus, a chancy

8. Oliver Wendell Holmes, The Common Law (1881).
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business requirjng, in a democracy, not only wisdom and inven-
tivenesé but a keen perception of the political implications.
Moreover, it imposes a duty upon the problem-solver to hear all
those who have a significant interest in the problem. Very
Vfrequently the problem-solver tends to become a champion of a
cause and not a neutral decider. His reward comes from popular
acclaim, not from law review commendation. Despite this chasm

which divides the problem—solvgr from the dispute-resolver, there
igs a2 growing tendency to confuse the two
On the campuses, voices are heard which look benignly
upon those areas of our jurisprudence wherein courts have become
problem-solvers. It is projected as the wave of the future. 1In-
deed, new words have been cdined to describe the new judicial
role. Courts have become mini-legislatures. Judges now preside

at proceedings in which there is no clear alignment of parties

but at which all who have a so-called significant interest may
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have their say, and indeed they should since the decree will
directly affect them by judgment and not by precedent. Judges,
being human, are not averse to their enlarged role and expanded
responsibility. It is exhilirating to administer relief to a
universe of victims, and if some are unknown and unknowable,
then to distribute largesse to the deserving by application
. 9
of the cy pres doctrine in the fashion of Haroun Al-Rashid.
A gifted judge finds it a rewarding and self-fulfilling ex-
perience to write a prescription for the rehabilitation and
10

pacification of a large strife-torn community.

Recent history has recorded a number of brilliant

judicial exploits in this area. Nevertheless, several guestions

perturb me.

-

9. See Note, "Damage Distribution in Class Actions: The Cy Pres
Remedy," 39 U. Chi. L. Rev. 448 (1972); Michael Malina, "Fluid
Class Recovery as a Consumer Remedy in Antitrust Cases," 47 N.Y.
U.L. Rev. 477 (1972); In re Coordinated Pretrial Proceedings in
Antibiotic Antitrust Actions, 333 F. Supp. 278 (S.D.N.Y. 1971),
modified 333 F. Supp. 291 (S.D.N.Y. 1971), mandamus denied sub.
nom. Pfizer v. Lord, 449 F.2d 119 (24 Cir. 1971); Bebchick v.
Public Utilities Commission, 318 F.2d 187 (D.C. Cir. 1963),
cert. denled, 373 U.S. 913 (1963).

10. See, e.g., Judge Weinstein's sweeping order relating to
school desegregation in Coney Island in Hart v. Community
School Board, 383 F. Supp. 699 (E.D. N.Y. 1974), appeal

missed for lack of appealable order, 497 F.2d 1027 (2d C

1974), 383 F. Supp. 769 (E.D.N.Y. 1974), aff'd, 512 F.2d

(28 Cir. 1975).
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The first is the ancient question: Quo warranto? By

what authority do judges turn courts into mini-legislatures?
Confessedly, scholars may differ with respect to the answer.

The second question is less open to dispute. Is
thereAanything in the traditional modes of judée selection which
suggests the presence of aptitude for this kind of activity?

If we assume that among &ll the judges can be found
the talents for this exacting role, is there any means of selec-
tion in the assignment of judges which can designate the peculiarly
gifted judge for these particular problems in litigation?

Qur country faces a great energy problem, a problem
relating to the decay of our cities; enormous deﬁographic
changes are generating a series of problems which have proved
especially intractable. The rising crime rate has all the
earmarks of a revolutionary change in the patterns of our

social behavior. The whole educational establishment is
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'shaking with tremors of dissatisfaction and change. We have
witneésed a sexual revolution, an enormous turnaround in public
attitude in reference to the environment; one could go on and on.

Do we really believe that judges have any special apti-
tude which makes them suitable custodians of the responsibility
for the solution of these problems? Is there anything in the
judicial machinery which makes it a peculiarly sultable instru-
ment for the study and resolution of such problems?

Indeed, it 1s traditional for Executive Commissions
and Legislative Committees, assigned to a problem-solving mission,
to reject the judicial format, to dispense with the rules of evi-
dence, to shun the adversary process. This suggests that experi-
ence does not find these courtroom procedures helpful in problem-
solving.

It is one thing for judges to decide bi-party contro-

versies and, in so doing, pronounce principles which may have
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an effect on the solution of the underlying problem, sometimes
favorable and sometimes unfavorable. It is another for the
courts to be burdened with the responsibility for the solution
of the problems.

Our reflection, it seems to me, ought to address it-
self to the question whether the tether thch holds the court to
its classical role is getting too long so that the court is straying
into the territory which more appropriately belongs to the Legis-
lature, the Executive Commission, the Legislative Committee, or
even to the academic self-selected task force.

To avoid the miscgnception that I am suggesting denial
of access to the courts to whose who feel that they have been
denied statutory or constitutional rights, I should sharpen my
point by explicit definition. So much depends on the perspec-
tive. In my perspective I see a great difference between the

two roles. On one side, I see a court which tries to determine:
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was Jones unlawfully excluded from the University of State X,
and which, having answered the question in the affirmative,
fashions a decree designed to bring an end to the denial of the
plaintiff's rights. On the other side, I see a court which,
bidden or unbidden, undertakes to solve the broblem of unequal
education in State X.

In short, I am not at all éure that the courts have
either the manpower, the talent, the tools or the authority to
do the second.

If investigation should reveal that my doubts are to
be resolved unfavorably to such an expanded'problem—solving role

for the courts, should we not speak plainly and avoid the unhap-

piness of disappointed expectations in an era already well endowed

with great expectations destined never to be realized?

The characteristics I have attributed to the courts

suggest the exploration of additional ways in which the business
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now overloading the courts might be lessened. There are two
main routes Qe can take toward this goal -- substantive and
procedural.

The use of the substantive route is dependent upon
determinations of social policy which, in a democracy, are not
made in the courts. Along the substantive route, I invite
inspection of three types of judicial business, currently in

the courts, which may be withdrawn: activities which do not

e

ventien; dicputes which might
better be resolved by another branch of government; and contro-
versies which, ideallf, should be resolved by another branch of
government, but which have come into the courts because of a
default of the other branches.

This inspection has to be animated by an awareness
that our judicial resources are in very limited supply; that

they are stretched thin; that their use in less appropriate
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situations is a denial of their use in more appropriate situa-
tions; that the conservation of the judicial resources has
become an imperative necessity.

One guiding test for identifying cases in the first

category -- those which do not warrant use of the courts or any

other government intervention -- is whether the adversary system

1s the best means for their disposition.

The country is dotted with probate courts, a very
large part of whose work is uncontested. Why employ judges
as filing clerks? The British have developed a form of probate
which deserves our emulation. In essence, wills are filed
as deeds are in this country -- and there are no court pro-
ceedings unless there is a disagreement‘among claimants. There
ls no need to impose the adversary system on persons who are
not adversaries.

The uncontested divorce is theoretically not quite

in the identical position. Many jurisdictions still look
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oy fen o -

askance at divorce on demand, and require scrutiny. Why need
that scrutiny be judicial? In many other jurisdictions,
the judicial intervention is of trivial proportions. Perhaps
it can be abolished, and judicial resources better applied.

The legislative branch might also be invited to re-
ex;mine the possibility of decriminalization of behavior now
looked upon with tolerance in many jurisdictions. These in-
clude victimless crimes, such as drunkenness, prostitution,
and gambling. If society in fact tolerates this behavior,
then in a sense there.is no adversity between the government
prosecutor and the defendant.

There are several types of disputes now resolved
in the courts which arguably might better be resolved by another
branch of government.

The greatest consumer of judicial resources and

energy is the personal injury lawsuit. Recent activity

2/0
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in the field of no;fault auto-insurance suggests that the
nation is ready -- or can be made ready -- to treat the

use of the automobile as involving widespread risks which
can best be treated as a generalized cost of getting about
in our society. The establishment of universal auto insur-
ance and the dejudicialization of all personal injuries
attributable to automobiles would change the character

and climate of our courts The question is simply one

of timeliness: are the legislatures ready for it?

Years ago, it was realized that there was a better
way to deal with industrial accidents than the judicial
allocation of fault. The Workmen's Compensation laws recog-
nized that injuries to workmen should be borne as a cost of
operations, and their burden spread by insurance. These laws
have spared the courts an enormous burden. However, some

employees -~ notably seamen and railroad workers ~-- are

2.//
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excluded from the coverage of Workmen's Compensation. If
the workmen's compensation principle were extended to them,
a further burden would be removed from the courts. These
are politically sensitive areas. But no one concerned with
the purden on the courts can afford to overlook them.

Also included in the categor§ of disputes which
might better be resolved by another branch of government
are cases in which the courts are used not because the
parties desire a judicial decision, but rather as an in-
strument of delay; as a negotiating tactic. In many con-
tested tender offers, it is an open secret that neither side
expects judicial'resolution of a controversy. Instead the
court is used as a filibustering agent{ as a bargaining
tool -- to slow down the process until the offering price
is raised, or other forces intervene. I am informed that

in Britain, corporate take-overs rarely if ever make their

2/2
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way into the courts; they are instead handled by an admin-
istrative agency.

In all fairness to the legislatures, we must recog-
nize that there are some disputes which the 1egislatures wisely
assigned to a forum other than the courts -- but into which
thg courts have stepped, even when that other forum was doing
a capable job. A conspicuous example was the recent decision

11
of the Second Circuit in Green v. Santa Fe Industries, Inc.

The court held that use of the Delaware short-form merger --
under which shareholdgrs of 90% of the stbck of a corpora-

tion could acquire the 10% minority interest -- could result

in a securities fraud claim under Rule 10b-5. State law at-
tempted to limit the minority shareholders' remedy to appraisal

rights. The opinion, on its surface, is a technical application

of the federal securities laws. But I venture that the opinion's

11, No. 75-7256 (24 Cir., Feb. 18, 1976).
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effect is tw oring into the courts a whole group ot dis-
putes which the legislature thought could be treated ade-
guately elsewhece.

A final area in which we may explore substantive
changes of the business of the courts are those disputes wliich,
ideally should be resolved by other branches of government
but which ceome into the courts through the inaction or irre-
sponsibility of those other branches.

\n lay terms, it has been said that the courts of
today ar¢ ruuaning scbools and prison systems, prescribing
curricula, formulating budgets, and regulating the environ-
ment. DBut the lay version conceals more than it reveals. In
virtually al) of the cases in which courts have entered areas
that are more propevly -- and can be more effectively -- dealt

with in the other branches, the courts have done so by reason
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of the default of the legislatures and executives. Baker wv.

12
Carr illustrates the point. There are many examples. 1In

Wyatt v. Sticknex,l3Judge Frank M. Johnson of the Middle
District of Alabama placed virtually the entire mental health
system of the State of Alabama under the supervision of the
Federal Court. But that decision was not motivated by the
judge's desire to become a mental hospital administrator; it

was compelled by the inaction of the state executive and leg-

islature. If a iudage most

[
o]
[5¢]

3
D
9}
~t+

the operating conditiong of

a prison, & hospital, or a welfare office to determine whether

constitutional, statutory, or common law rights are being invaded,

what else can he.do but perform his duty? And if he finds that

rights are being abridged, what else can he do but seek to cor-

rect the abuses?

12. 369 U.S. 186 (1962).

13. 344 F. Supp. 373, 344 F. Supp. 387 (M.D. Ala. 1972), en-
forcing 325 F. Supp, 781, 334 F. Supp. 1341 (M.D. Ala.
1971), aff'd in part, remanded in part, decision reserved

in part sub nom. Wyatt v. Aderholt, 503 F.2d 1305 (S5th Cir.

1974).
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Solving the problem of what should be done when
these types of cases come into the courts may be the most
difficult task we face. Thev may represent the growing tip
of the caseload of the courts in the future. The solution
most certainly is not to close the courthouse door, but
preferably to change the manner in which the legislature
and executivé respond to difficult social and politicial
problems, so that.very few will need to bring them to the
courthouse door. The courts should not be the 6nly place
in whicr justice is administered.

We must also explore the procedural route to
lessening the burdens on the courts. This routg is, of
course, one which has often been used both to keep certain
business out of the courts and to guide other business through
_the courts. We have used a variety of gates to exclude

some would-be litigators from the courthouse. Their names

are well-known: personal jurisdiction, subject-matter

2/
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jurisdiction, case and controversy, standing, primary juris-
diction, exhaustion of remedies, amount in controversy.

What more can we do to keep out the worthless, the
trivial, and those litigations which, by a definition not vet
formulated, ought not to be in the courts?

Here, I confess that I am adrift on a sea of ques-
tions. It is possible to increase the price of admission to
the courthouse; but that ¢ es against our tradition of freedom
of access to the courts without distinction by reason of
wealth. We might increase the risks of litigation by fol-
lowing the English in imposing the expense of attorneys'
fees on the losing party. Again, our history is opposed
to it. 1In some cases, we might require posting a bond for
costs. That has been tried, with modest success.

The difficulty with these proposals 1s that they

may achieve exclusion for adventitious reasons.
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It would seem to me that the higher threshold in front
of the courthouse door should be built on the probable merit
of the claim. That suggests the question whether 1t would be
prudent to borrow from our criminal practice and réquire a civil
litigant to show "probable merit" before he cranks into action

the prodigious machinery of the judicial process.

Illustrative of this is the attempt, not fully refined,

in the field of medical m:¢ practice to screen claims by the use
of mixed panels, including doctors. This is but one experiment
in a field open to much trial.

There 1s no denying that judicial machinery can bhe
used and is used for 1illegitimate purposes: to.harass by
discovery, to extort, to filibuster.

Fur ther exploration might reveal whether such a

showing of merit would favorably affect the judicial burden.

2/
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One stage at which a requirement of showing
probable merit might be useful is the point at which
discovery 1is to.begin. I believe it is fair to say that
currently the power for the most massive invasion into
private papers and private information is available to any- LT
one willing to take the trouble to file a civil complaint.
A foreigner watching the discovcry proceedings in a civil
suit would never suspect tiat this country hzs a highly-
prized tradi+t on of privacy enshrined‘in the Fourth Amendment.
Unless my experience is unique, I hazard the opinion
that such discovery proceeds with no attempt at serious regu-
lation. If the threshold for admission to discovery were
lifted so as to require a showing of probable merit, the flow
of several classes of litigation would tend to diminish. Many

actions are instituted on the basis of a hope that discovery
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will reveal a claim. To some extent, this is the result of
the liberalized requirements of pleading, heralded.ai the
beginning of this century, which reduced the rcguirements of
the petition and left for discovery the opportunity to define
the facts and issues. The theory was that this would pre-

vent pleading from being a "game of skill" and prevent trials

14
from becoming "sporting matches.” The practice -- 1in many
areas of the law -- has bevn to make discovery the "sport-

ing match" and an endurance contest. Is this a luxury which

an overt.wcd tudicial system can afford?

The federal system has long recognized that a claim

may be too small to warrant the attention of its courts. The

14. See Conley v. Gibson, 355 U.S. 41 (1957).

220



states have not enjoyed this luxury. They have struggled with
inferior courts and small claims courts. Is it possible to define
a class of controversies, modest in amount, not very sianificant
in principle, which need resolution for the peace and ha rony
of the community, but which do not need the courts? If =0,
can provision be made for the lay aroitration of such "neigh-
borhood disputes." Refuzal tc have recourse to such extra-
judicial tribunals might b so burdened as to make the arbitra-
tion alm~<r -ompulsory.

Conversely, is 1t possible that some cases are *oo
big for judicial action, and procedural limitations on the
size of a case should be imposed?

By "too big", I mean that the trial format as we

know it cannot accomodate itself to the requirements of the

221



38

case. This incongruence may arise from excess in any number of
dimensions. It may involve too many parties, or raise an
excessive diversity of issues, or take too long to try.

15
In United States v. IBM, now on trial in the Scuthern

District of New York, the trial judge announced at the beginning
that he expected to devote one year to trial and one year to
decision. The government announced it would call 100 witnesses,
and IBM said it would call 400. After nine months of trial
and 25 government witnesses, the end 1s nowhere 1in sight.

16

This is not a solitary example.

I venture the guess that these dinosaur cases

15. 69 Civ. 200 (S.D.N.Y.)

16. In United States v. Arkansas Fuel 0il Corp., 1960 Trade Cas.

Y 69,619 (N.D. Okla. 1960), I was one of 84 lawyers deployed
around 40 large tables. What might have been turned into a
shambles was saved by a judge of extraordinarily high quality
and by the willingness of the defendants to allow a committee
of four to manage the case for them. In United States v.
Aluminum Co., 148 F.2d 416 (2d Cir. 1945, per Learned Hand),
the complaint named 63 defendants.
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could have been translated into trials of normsl magnitude
if there were no choice. A trial is a medium of communica-
tion, and every such medium -- whether 1t be a newzpaper,
broadcast, or a play f— has learned to accomodaie itself t>
ar effective size. Trials are no exception.

No matter how able the judge,‘are we wise to assign
such enormous cases to the courts? Should the number of parties,
instead, be limited so tha: a judge can simultaneously carry
in his mind the position and interests of each of them? What
are the ¢ :ter limits of size in numbers and duration? 1Is it
"cranial capacity"? Must.the record be so confined that it can
be contained within a single cranium; that if it needs a com-
puterized memory, it is no longer suitable for a judge or a

17
jury? In United States v. Dardi, a stock-manipulation cease,

the jury served 11 months. Does that conctitute a trial?

17. 330 F.2d 316 (2d Cir. 1963), cert. den., 379 U.S. 845,
379 U.S. 869 (1964). On appeal, the defendants argued,
unsuccessfully, that the length of the trial alone con-
stituted a denial of a fair trial. 330 F.2d at 329.
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Cases of this dimension do not belong in the cou:ts
in their present form. We must either reduce them to a manage-
able size for the.courts, or fashion another forum Ln our
government to handle them.

We may also be able to find procedural devices
which save time by changing the manner in which courts try
cases. For examvle, many major patent cases these days havz
become involved in a thre:- aceted trial: {1) the validity
of the patent and its infringement; (2) fraud on the patent
office in its procurement, and (3) antitrust implications
in the exploitagion of the patent. A large number of cases
become entangled in this tri-lateral complexity. 1If instead,
the patent and infringement issues weré tried first, the
need to try the other issues might be eliminated, or the

trial of those issues might be greatly simplified. Even
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if the court had to try three separate cases, it might take
less time and effort than when the threec 1ssues are consoli-
dated for one trial. Courts have taken similar steos in the

e's

past. For example, in 1947, the Supreme Court held in Bruc

18
Juices, Inc. v. American Can Co. that a buyer, sued on an

account, may not raise as a defense thét the seller engaged
in price discrimination in violation of the Robinson-Patman
Act. The result was hardl: ¢ompelled‘by the substantive law;
it was, instead, the adoption of a procedural rule for
allocatiru jud%;ial resources.

Whatever procedural or substantive changes are
made to alleviate the burden on the courts, there is one

step that clearly must be taken. We must provide better

18. 330 U.S. 731 (1947).
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methods for predicting the workload of the courts. In 1972,

Chief Justice Burger suggested the preparation of a judicial

-

1€
impact statement when legislation is under censideration.

Congress has yet to act on this recommendation. Impact
statements are indeed necessary -- both so that Congress can
think twice about enacting legislatiop which will have an wum-
pact on the courts disproporﬁionate to its social utility, and
so that judges can(be appn...ted in .anticipation of the increased
caseload -- not years after the burden has become backbreaxing.
When any large housing project is planned, it is recognized
that water mains and sewage lines must be installed to meet
the new demand before the residents are in occupgncy. Our
legislatures should do the same in planning judicial services.
I would take the suggestion one step further.

Judicial impact statements should not be limited to assess-

19. Warren Burger, "The State of the Federal Judiciary-1972",
58 A.B.A.J. 1049, 1050 (1972).
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ing the effect of new legislation. Judicial dec:isions alse
have a tremendous impact on the workload of the courts. For
example, the courts' increasing receptivity to civil righ*%s
actions under Section 1983 hass added as many cases to the courts'
caseload as any legislation enacted during the past several
years. The Judiciary Committees of ti.e Congress must not
only monitor new legislation to determine its likely impact
on the courts; they must a..o monitor the courts themselves
to determirs the impact of precedent-setting decisions on
judicial caseloads.

The specific suggestions I have made are intended
to be no more than illdstrative; they are intended to.suggest
the areas of inquiry which I believe that we should pursue.

I believe that there are two common threads whizh

connect them.

First, as Judge Bazelon has noted, "no matter how
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ﬁuch we expand our judicial resources, the courts cannot
20

be the primary agency we rely upon to solve cur problems.”
Other institutions, in the other branches of gosvernment and
outside of the government, must be evaluated to‘determine
whether they can assume greater responsibility. The role
of the courts should bhe restricted to doing that which com-~
mands their special expertise, and to seeing that the othor
institutions do the jobs L-.t they are cupposed to do. Ther=
will continue to be dissatisfaction with the administration
of justice as long as we promote the notion that the courts
are the only place in which justice is administered.

Second, we must move in the direction of simplifi-
cation of the law. Nothing else will, in my opinion, materially

ease the judicial burden. I believe it is a truism that the

law is becoming excessively complex, excessively sophisticated,

20, David L. Bazelon, "New Gods for 0ld: Efficient Courts in
a Democratic Society", 46 N.Y.U.L. Rev. 653, 654 (1971).
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unduly mysterious. We all know that to be so in the field of
taxes. After 50 years of practice, I would no more have the
audacity to formulate my own tax return than I would engaje

in open heart surgery. I believe the same excessive complex-
ities have entered the field of the securities laws, antitrust
laws and many other areas of the law. This process of com-
plication not only overburdens the courts, but makes the law
less certain, more unpredi-cable. When law is so unprediét—
able that it ceases to function as a guide to behavior, it is
no longer law. We have recognized this in the criminal law

by stating that we will not punish persons for disobeying laws

21

-which are unduly vagque. In the civil law, we are forced to

apply even vague laws to resolve disputes between private
litigants, but the process carries an enormous cost in

judicial energy and an even greater cost in lessened respect

21. See generally Note, "The Void-for Vagueness Doctrine in
the Supreme Court," 109 U. Pa. L. Rev. 67 (1960).
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for bpoth the courts and the law. If we do not stop this pro-
cess of complication, we shall have to evolve initon marsup:.als,
so that each of us will then be able to carry in his poucn

Aot the ancient vade mecum but a live and active lawyer 1n

order to keep him out of trouble.

- end -
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