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(804) 253-2000 

June 14,  1988 

Hon. Mary Beck Briscoe 
Kansas Court of Appeals 
301 West Ten th  
Topeka, KS 66612 

Dear Judge Briscoe: 

Thank you for  i n v i t i n g  Dave Steelman and me to  v i s i t  w i t h  you, 
Judges E l l i o t t  and Six ,  and Ms. Carole Green l a s t  month. We enjoyed 
the opportunity t o  spend some time w i t h  a l l  of you t o  discuss the 
feasi b i l  i ty of introducing a settlement conference program i n  your 
court. 

After discussion and deliberation, we have some conclusions and 
recommendations to  offer.  They are s e t  out i n  a brief technical 
assistance report  en t i t l ed ,  Feasi b i l  i t y  of Preargument Settl ement 
Conferences for  the Kansas Court of App ea l s ,  a copy of which i s  
encl osed. 

Yours very t ru ly ,  

James R. James 
Regional D i  rector 

JRJ /DCS/d 
Enclosure 
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FEASIBILITY OF 
PREARGUMENT SETTLEMENT CONFERENCES 

FOR THE 
KANSAS COURT OF APPEALS 

Technica l  Assistance Repor t  
(June 10, 1988) 

I .  I n t r o d u c t i o n  

Before c o n s i d e r a t i o n  i s  g i v e n  to  the conc lus ions  and 

recommendations o f f e r e d  by the  Nat ional  Center t e c h n i c a l  ass is tance 

team, i t  i s  v a l u a b l e  to  g i v e  some o f  the background f o r  t h i s  

r e p o r t .  Th i s  i n v o l v e s  n o t  o n l y  a general d e s c r i p t i o n  o f  t h e  Kansas 

Cour t  o f  Appeals, b u t  a l s o  a b r i e f  summary o f  the  immediate 

circumstances under which t h i s  r e p o r t  was prepared.  

A .  The Cour t .  The Cour t  o f  Appeals i s  t h e  i n te rmed ia te  

a p p e l l a t e  c o u r t  o f  Kansas. A f t e r  J u l y  1 ,  1987 (when th ree  

a d d i t i o n a l  judgesh ips  were au thor ized) ,  i t  has had a c h i e f  judge and 

n i n e  judges.  R e t i r e d  judges may serve the  c o u r t  by  assignment. 

The c o u r t  has s ta tew ide  j u r i s d i c t i o n  o f  appeals i n  c i v i l  and 

c r i m i n a l  m a t t e r s  from t h e  D i s t r i c t  Court ( t h e  s t a t e ' s  t r i a l  c o u r t  o f  

genera l  j u r i s d i c t i o n ) ,  except  where the Supreme Cour t  has e x c l u s i v e  

j u r i s d i c t i o n .  

p rov ided  by s t a t u t e ,  and i t  may issue a l l  w r i t s  necessary t o  the  

The c o u r t  may rev iew  a d m i n i s t r a t i v e  a c t i o n s  as 

exe rc i se  o f  i t s  j u r i s d i c t i o n .  Appeals t o  t h e  Supreme Cour t  a re  a 

ma t te r  o f  r i g h t  i n  any case where a c o n s t i t u t i o n a l  i ssue  has a r i s e n  

for the  f i r s t  t ime  as a r e s u l t  of a Court of Appeals dec i s ion .  

Cases f i l e d  i n  e i t h e r  c o u r t  may be t r a n s f e r r e d  t o  t h e  o t h e r  by o r d e r  

of  the  Supreme Cour t .  
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A t  t h e  d i s c r e t i o n  of t h e  c h i e f  judge, t h e  c o u r t  may s i t  i n  

pane ls  o f  t h r e e  judges.  I t  s i t s  i n  Topeka or anywhere e l s e  i n  t h e  

s t a t e  as requ i red .  

6 .  Cons ide ra t i on  of Set t lement  Conferences. I n  1988, a 

committee c o n s i s t i n g  of t h r e e  judges and the d i r e c t o r  of  c e n t r a l  

s t a f f  a t t o r n e y s  was formed t o  cons ider  whether t h e  c o u r t  shou ld  

i n t r o d u c e  a preargument se t t l emen t  conference program. The key 

q u e s t i o n  posed by the  committee was whether such a program would 

d ispose o f  more cases than a l r e a d y  r e s u l t  from n a t u r a l  a t t r i t i o n .  

One of t h e  judges on the  committee i n v e s t i g a t e d  t h e  percentage o f  

t h e  c o u r t ' s  recen t  pending cases t h a t  were d isposed by se t t l emen t  i n  

t h e  absence of any i n t e r v e n t i o n  by the  c o u r t .  The d i r e c t o r  o f  

c e n t r a l  s t a f f  a t t o r n e y s  surveyed severa l  o t h e r  a p p e l l a t e  c o u r t s  t o  

determine t h e i r  exper ience w i t h  se t t l emen t  conferences. 

I n  A p r i l  1988, t h e  committee c h a i r  communicated w i t h  

r e p r e s e n t a t i v e s  o f  the  Na t iona l  Center for S t a t e  Cour ts ,  which had 

e a r l i e r  completed an e v a l u a t i o n  of  se t t lement  conference 

programs.'  I n  May 1988, Messrs. James R. James and David C. 

Steelman of t he  Na t iona l  Center  a t tended a meet ing o f  the  committee 

i n  Topeka. Th is  r e p o r t  p resents  t h e i r  conc lus ions  and 

recommendations to  t h e  committee. 

11. Conclus ions 

Severa l  f a c t o r s  have been i d e n t i f i e d  t h a t  m igh t  bear on a 

d e c i s i o n  whether t o  implement a se t t l emen t  conference program. I n  

1 .  See Dav id  C. Steelman and J e r r y  Goldman, "Preargument Se t t l emen t  
Conferences i n  S t a t e  A p p e l l a t e  Cour ts"  [ h e r e i n a f t e r ,  Steelman and 
Goldmanl, 10 S t a t e  C t .  J .  (No. 4 ,  F a l l  1986) 4 .  

-2- 
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the court's current situation, some of these factors support an 

argument that such a program would yield positive results, while 

others support a contrary position. 

A .  Percentage of Cases Settled. One important consideration is 

the percentage of cases before the court that would be settled by 

the parties even without any efforts by the court to encourage 

settlement. In order for a settlement program to be worthwhile, the 

number of settlements achieved as a result of the program should be 

sufficiently higher than the number that would otherwise result to 

justify the amount of court resources devoted to the program's 

operation. 2 

When Judge Elliot examined recent court dispositions for the 

committee, he concentrated on the most recent three-month 

period. 

dismissals and stipulated dismissals) constituted 19.1% of the 

dispositions for civil and workers' compensation cases (the case 

types considered most appropriate candidates for settlement 

conferences). When settlements among the cases investigated by 

Judge Elliot are combined with dismissals, there is a residue of 67% 

(two-thirds of the total) that were argued or otherwise submitted to 

He found that settlements (including voluntary 

2. While "court resources devoted to the program's operation" would 
include new resources over and above those already available, it 
should also include the application of any pre-existing resources to 
the program (e.g., the time of a judge, a law clerk or staff 
attorney, or a secretary, as well as the space, equipment and 
supplies for conferences and storage of program records), since 
these would be unavailable for other purposes. 

3.  See Memorandum, March 1 ,  1988, from Judge Elliot to Judges 
Briscoe and S i x  and M s .  Green, re: Settlement Figures. 

-3- 
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t h e  c o u r t  f o r  a d j u d i c a t i o n . "  

These percentages a r e  very  d f f e r e n t  f rom comparable f i g u r e s  i n  

t h e  th ree  appel l a t e  c o u r t s  whose se t t lement  programs were eva lua ted  

by the  Na t iona l  Center .  

randomly ass igned t o  se t t l emen t  conferences, the percentage of cases 

s e t t l e d  or d ismissed w i t h o u t  c o u r t  i n t e r v e n t i o n  was much h i g h e r  than 

t h e  f i g u r e s  from Judge E l l i o t ' s  i n v e s t i g a t i o n ,  and the  percentage of 

cases submi t ted for a d j u d i c a t i o n  was cor respond ing ly  1 0 w e r . ~  

t h e  f i g u r e s  from Judge E l l i o t ' s  i n s p e c t i o n  are  r e p r e s e n t a t i v e ,  t h i s  

suggests t h a t  t h e  Kansas Cour t  of Appeals migh t  be a b l e  t o  dispose 

of  a h igher  percentage o f  cases w i t h o u t  hav ing them argued or 

submitted on b r i e f s .  

more d i s p o s i t i o n s  w i t h  a se t t l emen t  program, w i t h o u t  hav ing  formal  

dec is ions  on so h i g h  a percentage. 

This p o t e n t i a l  conc lus ion  i s  based on two p rob lemat i c  

Among c ses i n  these c o u r t s  t h a t  were not 

If 

The c o u r t  thus migh t  be a b l e  to  g e t  as many or 

assumptions, however. F i r s t ,  i t  i s  n o t  c l e a r  how r e p r e s e n t a t i v e  the  

r e s u l t s  of  Judge E l l i o t ' s  i n v e s t i g a t i o n  are  of  e i t h e r  p a s t  or f u t u r e  

d i s p o s i t i o n  r e s u l t s  for the  c o u r t .  Simply because o f  seasonal or 

o t h e r  v a r i a t i o n s ,  t h e  percentage o f  cases t h a t  t he  judge found to  

have been s e t t l e d  migh t  n o t  be r e p r e s e n t a t i v e  o f  what one might  

o therw ise  expec t .  

t h e  c o u r t ' s  hav ing  added t h r e e  new judges:  w i t h  more judges 

On t h e  o t h e r  hand, i t  might  be a consequence of  

4 .  The c o u r t  has a summary ca lendar  for cases ( i d e n t i f i e d  a f t e r  
appe l l ee ' s  b r i e f  i s  f i l e d )  t o  be decided w i t h o u t  o r a l  argument. 

5. While 67% o f  the  cases i n  t h e  Kansas Cour t  o f  Appeals i n v e s t i g a -  
t i o n  appear t o  have been submi t ted  for  a d j u d i c a t i o n ,  t h e  Na t iona l  
Center s tudy found o n l y  56% o f  the  Connect icu t  " c o n t r o l  group'' 
cases, 48% o f  such Pennsylvania cases, and 36% o f  such Rhode I s l a n d  
cases. See Steelman and Goldman, Table 2 ,  S t a t e  Ct.J. a t  8. 

-4- 



a v a i l a b l e ,  p a r t i e s  or counsel m igh t  be more i n c l i n e d  to want t h e i r  

cases argued or submitted on b r i e f s .  

A second prob lemat ic  assumption i s  t h a t  t h e  c o u r t  a c t u a l l y  wants 

t o  have fewer cases argued or o the rw ise  submi t ted  for  formal  

a d j u d i c a t i o n .  I n  f a c t ,  the  c o u r t  m igh t  want as a mat ter  o f  p o l i c y  

or ph i l osophy  t o  have as many cases as p o s s i b l e  argued o r  submi t ted  

on b r i e f s ,  i n  o r d e r  to g i v e  more p a r t i e s  " t h e i r  day i n  c o u r t " ,  or t o  

g i v e  more e x p l i c i t  guidance ( i n  the  form o f  c o u r t  dec is ions)  t o  t h e  

l e g a l  community i n  o rder  t o  promote t h e  development of the  law.  

I n  o t h e r  words, the Cour t  o f  Appeals judges migh t  not want t o  

have a lower  percentage of  t h e i r  cases a c t u a l l y  ad jud i ca ted  by t h e  

c o u r t ,  r a t h e r  than being s e t t l e d  or d ismissed.  Whether one 

cons iders  t h e  percentage o f  se t t l emen ts  to  be a measure o f  

"success fu l "  a p p e l l a t e  case management thus depends on the  c o u r t ' s  

p h i l o s o p h i c a l  commitment t o  se t t l emen t ,  as opposed to  o t h e r  purposes 

t h a t  m igh t  be served by preargument conferences.6 

6.  P a r t i c i p a n t  S a t i s f a c t i o n  w i t h  Programs i n  Other 

J u r i s d i c t i o n s .  I n  February 1988, M s .  Carol  Green ( s t a f f  d i r e c t o r  

for c e n t r a l  s t a f f  a t to rneys )  made a te lephone survey o f  se lec ted  

a p p e l l a t e  c o u r t s  i n  o the r  j u r i s d i c t i o n s  to  l e a r n  about t h e i r  

exper ience w i t h  se t t lement  conference programs.' She repo r ted  t o  

6. Na t iona l  Center eva lua tors  concluded t h a t  one o f  the  reasons for 
t h e  mixed r e s u l t s  found i n  t h e  Rhode I s l a n d  Supreme C o u r t ' s  
s e t t l e m e n t  program was the  f a c t  t h a t  t h e r e  were d i f f e r e n c e s  o f  
o p i n i o n  among the  j u s t i c e s  about  the  purposes t o  be served by 
preargument conferences. See Steelman and Goldman, S ta te  Ct.J. a t  7 .  

7 .  See Memorandum, February 26, 1988, from Caro l  Green to Judges 
Br i scoe ,  S i x  and E l l i o t ,  r e :  Prehear ing  Se t t l emen t  Conference 
Comrni t t e e .  

- 5- 
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the committee that several courts felt they had been well served by 

their respective programs. 

The members of the committee also had an opportunity to learn 

about the settlement conference program operated by the Missouri 

Court of Appeals, Western District. That court is very satisfied 

with the results of its settlement conferences, and the committee 

members with impressed with the program. 

A s  part of its evaluation of settlement conference programs in 

three states, the National Center asked participants about their 

satisfaction with their state's program. In each state, there was a 

high level of positive response from attorneys, and court leaders in 

each state were sufficiently pleased with program results to 

continue their programs after they passed an experimental stage. 8 

Yet not all courts considering or experimenting with settlement 

conference programs had positive feelings about them, as Ms. Green 

learned from her survey. Those who were satisfied with settlement 

rates could not confirm that conferences led to more settlements or 

earlier settlements than would have occurred anyway. And satisfac- 

tion with settlement programs in the National Center's study was not 

necessarily consistent with the findings of the evaluators: only one 

of three programs was a clear success under the evaluation criteria, 

and that program (in the Pennsylvania Superior Court) has since been 

di sconti nued. 

C. Personnel Resources of the Kansas Court of Appeals. There 

are two personnel factors in the court's current situation that have 

8 .  See Steelman and Goldman, State Ct.J. at 1 1 .  

- 6- 
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a d i r e c t  b e a r i n g  on whether a se t t l emen t  conference program should 

be introduced., a t  l e a s t  whether i t  should be in t roduced now. One 

f a c t o r  i s  t he  number of  judges now on the bench. The o t h e r  i s  t h e  

l e v e l  of  demands being p laced on the c e n t r a l  s t a f f  a t t o r n e y s  i n  

r e l a t i o n  t o  t h e i r  numbers. 

A s  noted  above, the number o f  judgesh ips  au tho r i zed  f o r  the 

c o u r t  was r e c e n t l y  increased from seven to ten .  This presumably 

came about as a r e s u l t  o f  persuas ive  arguments t h a t  the c o u r t  needed 

more judges i n  o rde r  to  m e e t  i t s  workload. 

i n t r o d u c e  a new se t t lement  program now, w i t h  the r e s u l t  t h a t  f e w e r  

cases would be argued o r  submit ted on b r i e f s  for c o u r t  a d j u d i c a t i o n ,  

t he re  m igh t  be expressions o f  cons ide rab le  d i s s a t i s f a c t i o n .  

L e g i s l a t o r s  might be ve ry  c r i t i c a l ,  f e e l i n g  t h a t  the c o u r t  leaders  

had been disingenuous w i t h  them. Members o f  the bar might a l s o  be 

c r i t i c a l ,  i n d i c a t i n g  t h a t  access to  the  c o u r t  had been reduced for 

t h e i r  c l i e n t s .  

exper imen ta t i on  wi th a se t t l emen t  program for  these same reasons. 

I f  the cou r t  were t o  

The Kansas Supreme Court  m igh t  re fuse  t o  approve 

Meanwhile, the c o u r t  m igh t  n o t  be a b l e  t o  support  the o p e r a t i o n  

o f  a se t t l emen t  program w i t h  i t s  p resent  complement o f  c e n t r a l  s t a f f  

a t t o r n e y s .  

program, t h e  c o u r t  m igh t  need a t  l e a s t  one more c e n t r a l  s t a f f  

a t t o r n e y .  

To prov ide  s t a f f  support  for  a se t t l emen t  conference 

D. S t a t e  o f  the C o u r t ' s  Docket. Even w i t h  th ree  more judges, 

the c o u r t  m igh t  e a s i l y  argue f o r  the i n t r o d u c t i o n  o f  a se t t l emen t  

conference program i f  exper ience t o  date  were  t h a t  even w i th  such 

a d d i t i o n a l  resources i t  cannot meet  i t s  workload. R igh t  now, 

however, t he  c o u r t  i s  reasonably c u r r e n t  w i t h  i t s  cases. 

-7- 
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E. Summary. A s  the f o r e g o i n g  d i scuss ion  i n d i c a t e s ,  t h e  f a c t o r s  

t h a t  would support  implementat ion t h i s  year o f  a se t t l emen t  

conference program have shortcomings. While Judge E l l i o t ' s  

i n v e s t i g a t i o n  r e s u l t s  suggest capac i t y  f o r  achievement o f  more 

d i s p o s i t i o n s  through se t t l emen ts ,  those r e s u l t s  should be ( a )  

checked aga ins t  f u r t h e r  da ta  f o r  the ten-judge c o u r t ,  and ( b )  

assessed i n  l i g h t  o f  t he  judges '  p h i l o s o p h i c a l  p o s i t i o n s .  Ms. 

Green's survey r e s u l t s  about p a r t i c i p a n t  s a t i s f a c t i o n  w i t h  programs 

i n  o t h e r  j u r i s d i c t i o n s  are mixed, and Na t iona l  Center eva lua t i ons  

have shown problems w i t h  p a r t i c i p a n t  s a t i s f a c t i o n .  Moreover, the 

c o u r t ' s  ten-judge complement i s  s t i l l  r e l a t i v e l y  new, and i t  might  

be d i f f i c u l t  to  garner support  for i n t r o d u c t i o n  o f  a program now, 

e s p e c i a l l y  s ince the c o u r t  i s  c u r r e n t .  

c o u r t  would have d i f f i c u l t y  j u s t i f y i n g  the need a t  p resent  for  a 

se t t l emen t  conference program. 

With i t s  docket c u r r e n t ,  the 

111. Recommendations 

Given the cons ide ra t i ons  discussed above, t he  Kansas Cour t  of 

Appeals should n o t  seek t o  implement a se t t l emen t  conference program 

u n t i l  i t  has had more exper ience w i t h  i t s  new con t ingen t  o f  t en  

judges. 

program a t  p resent .  

There i s  no apparent need o r  j u s t i f i c a t i o n  for a new 

Y e t  the prospec t  o f  hav ing  a se t t l emen t  conference program 

Resu l t s  o f  the Na t iona l  should no t  be dismissed by the c o u r t .  

C e n t e r ' s  e v a l u a t i o n  show t h a t  a se t t l emen t  conference program can be 

success fu l .  The committee i s  impressed w i t h  the  program o f  the 

M i s s o u r i  Cour t  o f  Appeals, Western D i s t r i c t ,  whose members a re  

-8- 
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pleased w i t h  i t s  o p e r a t i o n .  The s t a f f  d i r e c t o r  o f  t he  c e n t r a l  s ta f f  

a t t o r n e y s  has es tab l i shed  communications w i t h  the r e p r e s e n t a t i v e s  of 

several  c o u r t s  whose leaders a r e  e n t h u s i a s t i c  about t h e i r  programs; 

and t h e r e  i s  something to be learned by c o n t r a s t i n g  programs 

considered s a t i s f a c t o r y  w i t h  those n o t  so considered. 

The se t t lement  conference commi t tee  should fo rmula te  a 

cont ingency p l a n  under which i t  would propose t h a t  a se t t l emen t  

conference program be in t roduced  i f  the  c o u r t  were unable w i t h  i t s  

t en  judges t o  stay abreas t  of  i t s  workload. 

were t o  be he ld  by a s i t t i n g  judge assigned fo r  a s p e c i f i e d  p e r i o d  

to conduct se t t lement  conferences or by a r e t i r e d  judge i n  such a 

role, i t  would avo id  p o t e n t i a l  problems i f  the se t t l emen t  conference 

judge were one who would n o t  l a t e r  p a r t i c i p a t e  i n  the  a d j u d i c a t i o n  

of the case. 

Whether conferences 

The c o u r t  should a l s o  s tudy  the  r a t e  a t  which cases a re  now 

s e t t l e d  w i t h o u t  i n t e r v e n t i o n  by the  c o u r t .  I t  would then have 

base l i ne  i n f o r m a t i o n  aga ins t  which to measure the success of a 

se t t l emen t  program. A "be fo re "  and " a f t e r "  comparison o f  s e t t l e m e n t  

r a t e s ,  t a k i n g  i n t o  c o n s i d e r a t i o n  any independent v a r i a b l e  t h a t  m igh t  

a f f e c t  r e s u l t s ,  i s  a reasonable quasi-exper imental  a1 t e r n a t i v e  t o  

having cases randomly assigned t o  an "exper imenta l "  group ( w i t h  

cases exposed t o  conferences) and a " c o n t r o l "  group ( w i t h  cases 

disposed by more t r a d i t i o n a l  means). 

F i n a l l y ,  the c o u r t  should n o t  overlook the conc lus ions  o f  the  

Na t iona l  Cen te r ' s  e v a l u a t i o n :  

9 .  m., Sta te  Ct.J. a t  5 and 1 1 .  
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1 .  There should be unequivocal court commitment to 
fostering settlements; 

2. Conferences should be conducted by a person with 
appropriate mediating skills; 

3 .  For eligible cases, participation in conferences 
should be mandatory for attorneys and parties; and 

4.  Conferences should be held early in the appellate 
process. 

With such program features as these and others observed in 

successful programs, the court should increase the 1 i kel i hood 

of a successful preargument settlement program i f  it decides in 

the future to introduce one. 
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