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COSCA
COMMITTEE ON ALTERNATIVE DISPUTE RESOLUTION
REPORT TO THE MEMBERSHIP

Executive Summary

Over the past four years, .the COSCA Committee on Alternative
Dispute Resolution has investigated the extent to which courts have
instituted ADR processes, endorsed empirical evaluation of the
effects of ADR processes, guided the research initiatives of the
National Center for State Courts, tracked the latest developments
and studies regarding ADR, and encouraged the American Bar
Association committee on Standards Relating to Court Organization
to incorporate the COSCA perspective on court use of ADR into the
ABA standards on ADR. In the accomplishment of these tasks, the
committee discussed the information it gathered and weighed its
significance to the administration of justice. These deliberations
have led the COSCA committee to recommend that courts explore the
use of alternatives to traditional court processes and to endorse
the ADR standards embodied in the ABA Standards Relating to Court
Organization. This report complements the ABA ADR standards, and is
meant to be an educational resource for COSCA members and others
contemplating development of court-annexed or court-referred ADR
programs.

This report reflects the committee's review of the development
of ADR and its impact on the state courts. It urges courts to
experiment with alternatives to formal 1litigation, while
emphasizing the need for on-going evaluation of all ADR programs
that are connected in some way to the court. The first section of
the report states the committee's position on the court's
responsibilities in regard to instituting ADR programs. The second
section is a discussion of some of the issues that the ADR movement
raises for the administration of justice. The third section
reproduces the ADR standards embodied in the ABA Standards Relating
to Court Organization, which were formally adopted by the ABA House
of Delegates in February, 1990. The fourth section 1is a
bibliography of further sources of information on ADR.

The COSCA committee gratefully acknowledges the contributions
of Susan Keilitz, Senior Staff Attorney, National Center for State
Courts, in the preparation of the committee report.



Instituting an ADR Program: The Court’s Responsibilities

The following statement summarizes the conclusions of the
COSCA Committee on Alternative Dispute Resolution (ADR) concerning
court use of alternative dispute resolution procedures:

Courts should explore the use of alternatives to traditional
court processes that are organized to permit appropriate court
supervision and evaluatlon, and designed and managed to promote
faster, 1less expensive, and better ways to resolve society's
disputes.

This statement is quallfled however, by the following three
considerations:

1. Courts retain responsibility for fair and equitable
dispute resolution.

Judges and court administrators are responsible for the fair
and equitable administration of justice to those who bring their
disputes to the court for resolution. If the court refers part of
its caseload to alternative processes, the respon51b111ty for the
fair administration of Jjustice in those cases remains with the
court. Because some alternative dispute resolution processes may
lack the procedural and evidentiary formality of the traditional
court process, the court must establish methods to insure that
procedures employed by the alternative process protect the rights
of all disputants, preserve the accountability of the judicial
process and do not dilute the court's authority.

2. Questions remain open about both the effects of
alternative processes on the pace, cost and quality of
dispute resolution and the appropriate ways to organize
and manage ADR programs.

When applied appropriately, alternative dispute resolution
processes may have beneficial effects for 1litigants and the
judicial system, but these benefits are by no means guaranteed.
Research findings to date indicate that for certain types of cases
and in certain Jjurisdictions alternative processes such as
mediation and arbitration can provide speedy disposition, greater
levels of compliance with agreements, and participant satisfaction.
No single alternative dispute resolution process or program model
is, however, suitable for all cases and for all jurisdictions. A
process or program that works well in one court, jurisdiction or
state does not necessarily produce the same effects in another
court, jurisdiction or state. :

Before deciding to implement an alternative dispute resolution
program, judges and court administrators should carefully evaluate
the particular problems and needs of their court. Some of the




factors judges and court administrators should assess are 1) the
social, economic and political characteristics of the court's
jurisdiction; 2) the resources available to the court, including
funds, the potential pool of mediators and arbitrators, and the
existing dispute resolution programs in the community; and 3) the
attitudes and 1likely response of the bench and bar to the
introduction of an alternative dispute resolution program or
programs.

The assessment of the court's needs should lead to the
development of goals for the proposed program, and judicial
planners should tailor the program to meet those goals. For
example, if the primary program goal is to speed the time of case
disposition, the program should set early time 1limits for
completion of discovery and the hearing on the merits of the case
and provide sufficient resources and incentives for effective case
management; if the court's goal is to clear inactive cases, it may
institute settlement weeks; and if the goal is early disposition of
a high number of new civil cases, the program should 1) be
mandatory; 2) have program eligibility criteria that capture a
significant number of cases; 3) be organized for early referral and
4) include substantial resources for close monitoring of the cases
that are sent out for arbitration or mediation.

No alternative process should sacrifice quality for cost or
speed. The quality of the process should be assessed on at least
four criteria: 1) consistent access to procedures that neither
bestow unfair advantages upon parties with superior resources nor
prevent full presentation of arguments; 2) fairness of outcomes
that treat similarly situated litigants similarly; 3) compliance
with the terms of judgments made and agreements reached and 4) the
satisfaction of the parties with the process.

An essential component of all dispute resolution programs
should be an evaluation system based on program goals. Judicial
planners should not become wedded to particular programs,
structures or procedures, but rather should be willing to modify or
to eliminate alternative programs if evaluation reveals the
programs or procedures are not serving their defined purposes.

3. The more closely connected to the court an alternative
dispute resolution program is, the higher the degree of
control the court should exercise.

Alternative dispute resolution programs vary in their
relationship to the court. Court-annexed programs are administered
and funded by the court; court referred programs operate outside
the direct control of the court but are institutionally linked by
referrals or funding, and private programs are totally autonomous
and have no formal relationship of the court. The closer the
relationship of the court to the program, the more control the
court must exercise over the program.
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If judges and court administrators institute a court-annexed
program, they have responsibility for establishing program goals,
structure, procedures, and the qualifications of those who serve as
mediators, arbitrators and other types of neutrals. The court
should regularly and rigorously monitor and evaluate the program's
performance. Judges and court administrators should be prepared to
modify any and all aspects of a program that fail to meet the
court's goals.

If judges and court administrators adopt a policy of referring
a portion of the court's caseload to a dispute resolution program
outside the court, they should establish mechanisms to review
periodically the quality of the services provided by the program.
The relationship of the court to the program should be maintained
by an appointed liaison to ensure that communications with the
program administrators are regular, clear and effective.

The court has no direct responsibility to monitor or to
evaluate private programs, but judges and court administrators
should be knowledgeable about private programs in the community as
well as the community needs that these programs address. The court
should maintain some communication with private programs so that in
appropriate circumstances parties can be made aware of the services
of private programs and the benefits they may offer.

ADR Raises Issues

Alternative Dispute Resolution has been called "the most
creative social experiment of our time".! It is a label applied
to an increasingly broad range of alternatives to traditional
litigation, including mediation, arbitration, negotiation, private
judging, minitrials, advisory settlement conferences, and summary
jury trials. ADR can be "complementary" when it is arrayed with
the traditional processes in the public courthouse.

The movement to establish alternative methods for dispute
resolution in both public and private institutions arises from a
dissatisfaction with both the adversarial system of litigation and
the unreasonably high cost and lengthy delays experienced in many
court systems. The advocates of ADR seek more open access to
formal dispute resolution services, a less costly process in terms
of time and money, empowerment of people to resolve their own

! Derek Bok, "A Flawed System," Harvard Magazine, May-June,
1983.




disputes, and social peace without the psychic costs, inequalities
and divisiveness of the adversarial process.

Whether the movement actually offers these benefits to our
society without significant risks and unintended consequences is
and ought to be a subject for empirical investigation as well as
thoughtful philosophical reflection. The outcomes of carefully
controlled experiments with alternative and complementary methods
for dispute resolution should be measured against clear statements
of goals and objectives and should be compared with the outcomes
of, and reactions to, traditional processes. On a larger level,
consideration of ADR offers an opportunity to articulate and
clarify the values that underlie our current system for dispute
resolution and to analyze how judicial systems can improve on their
efforts to reach valued outcones. The challenge is to find a
balance between traditional court dispute resolution and the
alternatives being suggested.

Issues for Courts

The Anglo-American legal system has developed slowly and
incrementally. Today's American judicial institutions have evolved
to provide public forums for disputants to resolve conflicts
peacefully. Public resolution of those conflicts allows for
articulation of clear norms that, once announced and refined as
necessary in the appellate process, allow individuals to order
their affairs to avoid similar conflicts in the future. The genius
of the legal system design is that it values individual choice
while meeting society's need for norms and guidelines to define
acceptable social behavior. Individuals may 1invoke the
jurisdiction of the courts, thus subjecting their disputes to
public scrutiny and resolution, or they may settle their
differences without filing a law suit. While the majority of
lawsuits are resolved without a trial, once a case has been
adjudicated, a public interest develops in it because the law of
the case offers prospective normative guidance to society at large.

Although the development of private dispute resolution
promises benefits to society, it, creates value conflicts for the
administration of Jjustice. For example, if judges and court
managers encourage the resolution of disputes outside the public
system, a potential consequence is a Jjudicial system that
adjudicates only criminal cases and pro se civil cases in which the
parties cannot afford the private alternatives. Some see that
possibility, however remote as it may be, as a threat to the status
of the third branch of government and a weakening of its law-making
function. Oon the other hand, our government system values
individual choice, and judicial dispute resolution has always
relied on the individual bringing forward the case for resolution.
By thwarting efforts to provide alternatives to the public system,
courts may infringe a value they otherwise seek to promote.



Paradoxically, the possibility that private dispute resolution
might restrict access and opportunity for traditional litigation
within the common law might threaten the balance of power among
disputants that courts have sought, albeit sometimes
unsuccessfully, to achieve.

The current level of litigation across the United States
represents a great challenge to the traditional juridical system
for resolution of conflicts. How will courts accommodate growing
caseloads while preserving reasonable access to a public forum for
litigants pursuing resolution of conflicts? Will ADR processes
help courts meet the needs of disputants seeking prompt, low cost
or less adversarial resolution? How will courts continue to carry
out their normative function while already limited resources are
divided even further to fund diverse dispute resolution processes
both within and outside the public system? Will the body of law as
developed and refined in the publicly funded appellate process be
changed significantly by the recourse of some disputants to private
forums without appellate review?

Finding Faster and Less Costly
Dispute Resolution Processes

One potential advantage of ADR programs may be that they are
faster and 1less costly than traditional court processes.
Evaluations of some programs, such as North Carolina's Court-
Ordered Arbitration?, Pittsburgh's Court Arbitration®, and the
District of Columbia Superior Court's mandatory arbitration report
success in terms of reduced time to disposition, at about the same
cost, with increased user satisfaction. On the other hand, a study
of New Jersey's Automobile Arbitration Program concluded that the
program did not reduce the trial rate, slowed the pace of case
dlsp051tlon and was no less costly than the traditional litigation
process.”

2 Stevens H. Clarke, Laura F. Donnelly, Sara A. Grove
(1989) North Carolina's Experiment with Court-Ordered Arbitration.
Institute of Government. Chapel Hill.

3 Jane W. Adler, Deborah R. Hensler, Charles E. Nelson
(1983) Simple Justice: How Litigants Fare in the Pittsburgh Court
Arbitration Program. Rand. Santa Monica.

4 Robert J. MacCoun, E. Allan Lind, Deborah R. Hensler,
David L. Bryant, and Patricia A. Ebener (1989) Alternative
Adjudication: An Evaluation of the New Jersey Automobile
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Some types of cases will benefit from alternative treatment in
terms of time and cost savings and user satisfaction, but others
will not. For example, mandatory use of arbitration or mediation
for some cases will lengthen the resolution time and raise the cost
to the parties if they contest the arbitrator's award or fail to
reach agreement in mediation. While it may not be possible for the
system to predict which alternative is most appropriate for an
individual case, courts can make informed decisions regarding the
design and implementation of alternative programs by gathering data
on case characteristics in the course of conducting controlled
experiments on alternative dispute resolution processes. The
results of these reviews must be subjected, however, to close
gquantitative and qualitative analysis.

There are a growing number of models for establishing court-
annexed and court-referred programs, but no consensus has developed
in favor of any particular model. What may work well in one
jurisdiction may not work well in another because of varying levels
of funding, program capacities, commitment of the judges and
cooperation of the local bar. The burgeoning growth and interest
in ADR programs offers, however, an opportunity for determining
which are the best approaches for courts. Each new program should
be implemented and evaluated as an experiment that will provide an
empirical measurement of whether the program achieves its goals or
whether it has unintended consequences.

Developing Better Means to Accommodate
the Needs of Litigcants

The adversarial system has been criticized as being
ineffective because it intensifies conflict and because the
adversaries may be ill-matched. The effects are especially evident
in divorce litigation. Families already under stress become more
antagonistic because of the nature of the process and because the
relative strength of the adversaries may appear more pronounced in
an acrimonious personal dispute. Although the adversarial system
has its drawbacks, it allows a tested means for expression of each
party's position. The adversarial process, for whatever reasons,
usually leads to settlement of the dispute before trial. All
courts today encourage settlement, which recent research indicates
parties resent because they do not understand the process and are
generally excluded from it.’ The litigants studied cared strongly

Arbitration Program. Rand. Santa Monica.

> Lind, E. Allan, Robert J. MacCoun, Patricia A. Ebener,
William L.F. Felstlner Judith Resnick, and Tom R. Tyler (1989) The
Perception of .Justlce° Tort thlqant's View of Trials, Court-
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about whether their cases received dignified, careful and unbiased
hearings, regardless of the outcome or the type of dispute
resolution process. As might be expected, when the process leaves
the litigants in the hallway while the lawyers conduct prlvate
negotiations with the case resolver, litigants' satisfaction is
lower than when they part1c1pate throughout the process. The
lesson from these findings is that to improve disputant
satisfaction, those involved in the process should pay closer
attention to the disputant's need for information and involvement,
whether the forum is the traditional court setting or an
alternative resolution process.

To meet the challenge of increasing litigation, courts will
need to add substantially to their current resources, i.e., judges,
staff and facilities. Because society may be unwilling to make the
necessarily large investment of public funds, it appears that
courts will have to look to alternative means to meet the demands
placed on them. Relying cautiously and experimentally on court-
annexed civil dispute resolution mechanisms, courts could meet the
new demands while building support for the mission of the third
branch. ADR alternatives are not, however, without their own
expense. Difficult choices will have to be made regarding public
resources such as whether to add a law clerk for the busy judge or
to add a divorce mediator. Courts may be forced to divert some of
their traditional workload to other public forums, or they may see
some Kinds of cases channelled to private agencies that might be
more efficient in proce551ng certain kinds of disputes. Access to
the courts for review of these extra judicial resolutions must be
preserved, however, 1if the courts are to guarantee justice
regardless of the initial forum for resolution.

Exploring Alternatives

Answers to the issues raised in this report are becoming
clearer as judicial systems experiment with new alternatives and
the variety and number of alternatives grows. Because these are
issues of fundamental importance to our system of governance and to
the well being of society, they should be addressed by state and
federal court leadership. The presence of these issues, however,
should not inhibit court efforts to experiment with alternative
approaches to dispute resolution. The judiciary should seek the
assistance of legislators, private industry, academics and
researchers from the social sciences, law and philosophy, and
advocates of alternative methods for resolving disputes.

Annexed Arbitration, and Judicial Settlement Conferences. Santa
Monica: Institute for Civil Justice, the Rand Corporation.




To learn how better to assist disputants while safeguarding
their rights and carrying out the mission of courts, courts should
explore court-annexed and court-referred dispute resolution methods
that are complementary to litigation. With the assurance that the
adversarial system's procedural and substantive due process remain
available to all who would choose it, courts should experiment with
dispute resolution alternatives which will improve and expand court
services to the public.



ABA Standards Relating to Court Organization on Alternative Dispute
Resolution

The COSCA ADR Committee endorses the following ADR standards,
which are part of the American Bar Association Standards Relating
to Court Organization, adopted by the ABA House of Delegates in
February, 1990.
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Section 1.12.5

Standards Relating to

American Bar Association, Defeating Delay: Developing and Im-
plementing a Court Delay Reduction Program (1986).

American Bar Association, Standards Relating to Trial Courts, As
Amended (1987).

Brunet, “Measuring the Costs of Civil Justice,” 83 Mich. L. Rev.
916 (198S5).

T. Church, Jr., A. Carlson, J. Lee, and T. Tau, Justice Delayed,
The Pace of Litigation in Urban Trial Courts (1978).

Section 1.12.5  Alternative Dispute Resolution. There are systems
that are complementary to the usual adversary process, such as
conciliation, mediation, and arbitration, which are used to solve
disputes. Judicial system involvement in these programs, com-
monly known as alternative dispute resolution (ADR) programs, is
through those which are court annexed and those not court an-
nexed to which the court may make referral. If judges and court
administrators institute a court-annexed program, they have re-
sponsibility for establishing program goals, structure, procedures,
and the qualifications of those who serve as mediators, arbitrators,
and other ADR professionals. The court should regularly and rig-
orously monitor and evaluate program performance and modify
any and all aspects of a program that fails to meet the court’s goals.

(a) Court-annexed programs. Court-annexed ADR programs are
those operated under the authority of the judicial system and
which provide complementary methods, such as mediation or ar-
bitration, to the usual adversarial process of dispute resolution.
These programs may be mandatory or voluntary, and there should
be incentives for use. A dissatisfied party should have recourse to
the court.

(1) Standards and process. Court-annexed ADR programs
should have uniform structure and be governed by uniform
rules, standards, and procedures, including confidentiality, in-
take, referral, and determination processes promulgated by the
supreme court. Statutory procedure, if so provided, and the
structure, rules, standards, and procedures should be sufficiently

32



Section 1.12.5

Court Organization

flexible to permit creative approaches to dispute resolution not

inconsistent with the requirements of uniformity. Rules, stand-

ards, and procedures should be designed to provide the same
quality of dispute resolution expected from traditional court
procedures.

(i1) Administration. Pursuant to the rules and standards
promulgated by the supreme court, the administrative office of
the courts should have the responsibility for management and
coordination of court-annexed ADR programs. Management
and coordination at the trial court level should be carried out by
the trial court administrator pursuant to the rules and standards,
the administrative requirements established by the administra-
tive office of the courts, and the direction of the chief judge.

(ii1) ADR professionals. Education and experience require-
ments for ADR professionals should be established by statute or
supreme court rule. In addition ro initial education and experi-
ence qualifications, ADR professionals should be required to
participate in continuing education and training through special
programs, conferences, and other applicable learning experi-
ences. ADR professionals may be engaged under contract as
their services are requested or needed.

(iv) Referrals to ADR programs. Whether the ADR programs
are mandatory or voluntary, the types of cases to be referred
should be specified clearly and uniformly throughout the judi-
cial system by statute or supreme court rule. The parties should
have the opportunity 1o select the ADR professional or profes-
sionals to preside over the matter within established court proce-
dures. If they cannot agree, the selection should be made by the
judge.

(v) Fees. Nominal fees for ADR services may be imposed by
statute or supreme court rule. Fees should be reasonable, so as
not to preclude either party from using the ADR program, and
fees should be waived for indigent parties.

(b) Court-referred ADR Programs. A court-referred ADR pro-
gram is one not under the direct supervision of the judicial system.
Certification of the dispute resolution center or program, the types
of cases which may be referred, and the guidelines and criteria for
intake and referral should be provided for by statute and supreme

11



Section 1.12.5

Standards Relating to

court rule. Confidentiality, court recourse, and fee structure
should also be provided by statute and supreme court rule and
should be similar to those required in court-annexed programs.

Commentary

What are now known as alternanve dispute resolution programs or
mechanisms have been used for many years in almost all junisdic-
tions, although many of them have functioned independently of
the judicial system. Conciliation, mediation, and arbitration have
been used to resolve labor disputes for more than seventy-five years
in some states. A number of states have also had informal resolu-
tion of consumer disputes with automobile manufacturers for
some time. Panels to resolve or mediate medical malpractice claims
prior to filing a court case are also found in a growing number of
jurisdictions. The use of ADR outside of the court setting is more
extensive, but the above examples should suffice.

Although there were a few court-annexed ADR programs in the
1950s and 1960s, ADR gained considerable judicial system sup-
port in the 1970s and 1980s for several reasons. Federal funds were
made available for community dispute resolution programs
through the Law Enforcement Assistance Administration in the
1970s and early 1980s. Growth in court backlogs and delay in case
dispositions made alternauives to the traditional adversary process
much more attractive.

National organizations, such as the American Bar Association
and the Natonal Center for State Courts, have studied ADR exten-
sively. Several organizations were formed and conterences held to
study, examine, and support the use of ADR mechanisms, either
court annexed or court referred. An increasing number of states
have adopted or are considering statutes for court-related ADR
programs. Even so, many of these programs are still in experimen-
tal stages, and their uulity has not yet been determined. Additional
research efforts are underway, and should be encouraged, to mea-
sure the effects of alternative dispute resolution on the pace, cost,
and quality of ligation and the appropriate ways to organize and
manage ADR programs.

Many advocates of ADR express the view that the purpose for
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Section 1.12.5

Court Organization

developing these programs is first and foremost to ensure quality
justice and to provide a variety of forums so that the most appro-
priate one may be selected for a particular case. For example, the
New Jersey task force on dispute resolution set forth several goals
for dispute resolution programs and mechanisms:

¢ To be as accessible as possible to all disputants and not favor
one group or segment;

e To protect the legal rights of all disputants;

¢ To provide a fair and competent mechanism for resolving dis-
putes;

¢ To encourage the confidence and respect of disputants and the

general public in the fairness, integrity, and justness of the
methods by which disputes are resolved;

* To be an effective forum for the enforcement of law, including
formulating outcomes in terms that are conducive to subse-
quent enforcement when necessary; and

* In achieving these goals, to be as efficient as possible in terms
of the cost and time required of both the system and the dis-
putants.’

The literature indicates that several ingredients are required to
assure these and comparable goals, and these ingredients are set
forth in Standard 1.12.5.

Court-annexed and court-referred ADR programs should be
based on statutes and supreme court rules. These programs should
have uniform structure and be governed by uniform rules, stand-
ards, and procedures. Within uniformity requirements there should
be sufficient flexibility to provide program variety, so that the wid-
est range of alternatives can be provided consistent with protecting
the rights of the parues involved and assuring them equal treat-
ment.

Admunistration and coordination of court-annexed ADR pro-
grams should be carried out by the administrative office of the
courts pursuant to statutes and supreme court rules. Under central

‘Supreme Court of New Jersey, 1988 Judicial Conference Task Force on Dispute
Resolution, Discussion Paper Volume 1 (1988).

13



Section 1.12.6

Standards Relating to

direction and coordination, chief trial judges and trial court ad-
ministrators should be responsible for program management at the
trial court level.

To assure high-quality service by ADR professionals, adequate
education and experience standards should be set for their employ-
ment, either directly or under contract. Further, continuing educa-
tional requirements should be established and performance
evaluated periodically in the same way as for judicial officers.

Parties in a matter referred to an ADR program should have the
opportunity to select, within established court procedures, the
ADR professional or professionals who will preside. Any party dis-
satisfied with the result of an ADR proceeding should have re-
course to the court.
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