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ABSTRACT
In 1988, the Sixth Judicial Circuit, State of Florida was

called on to implement an Arbitration and Mediation Program as
an option to traditional trial court litigation.

This study addresses step-by-step program development,
including policy and procedures, with a focus on the programs’s
possible cost savings, the participant’s satisfaction with the
program and the participant’s assessment of the assigned
mediators or arbitrators. Questionnaires were mailed to key
participants in the Sixth Circuit’s Program to explore their
views concerning the issue of cost savings, their degree of
satisfaction with the programs’s results, and their degree of
satiéfaction with the assigned mediators or arbitrators.

In all areas of focus, the Sixth Judicial Circuit’s program
received positive responses from the key participants who
completed the questionnaire.

General recommendations arising from this study suggest the
need for the program to keep additional management information
data in order to permit greater accountability, and the need to
develop educational information on the subject of alternative

dispute resolution for the judiciary, the bar and the litigants.
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CHAPTER 1
ALTERNATIVE DISPUTE RESOLUTION
Historical Backaround

In 1906 Roscoe Pound stunned the American Bar Association
audience with his address entitled "The Causes of Popular
Dissatisfaction with the Administration of Justice".l He
openly criticized the court system. He claimed that the system
of courts was archaic in three respects: 1) in its multiplicity
of courts, 2) in preserving concurrent jurisdictions and 3) in
the waste of judicial power which it involves.? Roscoe Pound
became the grandfather of advocacy for judicial reform and his
address has become mandatory reading for all of those involved
in the court systen.

Given the multitude of existing problems associated with the
introduction of change, court reform could become the proverbial
opening of "Pandora‘s Box". According to Carl Baar one goal and
objective of court reform would be a simplification of court
procedures.3 He believes that future court reform must "shift
from a consideration of the needs of judges and court

administrative personnel to a consideration of the needs of

- . - — - D - —— — " o - ——

lRoscoe Pound, Causes Popula issatisfaction With
the Admipistration of Justice, address delivered at annual
convention of American Bar Association in 1906.

21Ipid.
3Carl Baar, "The Scope and Limits of Court Reform," The

Justice System Journal (Spring, 1980).
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litigants and other members of the public served by the
courts.4

Substantial sums of money are allocated to our "modern".
court system but dissatisfaction runs rampant. With tightening
tax dollars and escalating demands the legislative, executive
and judicial branches of government are seeking ways to assuage
the public outcry. Members of the public, it is reasonable to
assume, want impartial, but expeditious justice. Their own
cases are their only concern. Frequently, they find that it has
been months and many dollars later since they first visited
their attorneys, but there appears to be no resolution of their
dispute in sight. The legal process with all its pleadings,
motions, dépositions, interrogatories, continuances and myriad
of other nuances means very little to the individual who wants

justice in his or her own case.

tediati 1 Arbitrati

The answer to court delay and often prolonged costly
litigation may be more judges, case management, master calendars
or an alternative to traditional court methods. The optimum
solution is not known but Alternative Dispute Resolution (ADR)
may have merit. ADR is exactly what the name implies -- an

alternative method(s) of resolving disputes other than the



traditional trial court track. There are various options
available in ADR such as mediation and arbitration.

Mediation is a process whereby a neutral third party (the
mediator) assists the parties to a dispute reach the resolution
of their conflict. The mediator does not determine which party
is right or wrong but acts to facilitate communication and
agreement among the parties. Arbitration is a procedure where
an arbitrator (or panel of arbitrators) listens to the facts of
a case, usually informally presented as opening and closing
arguments, and after deliberation makes an award. The parties
generally have a right to file for a trial de novo (a new trial)
should they not accept the arbitrator’s award.

Despite its appeal, ADR has not realized its full potential
and development. One recent study concluded that the adoption
of ADR progfams in the United States were hovering around the
base of the J-curve, with the movement poised for programs that
will refine and improve the ADR process.5 Moreover, proponents
of ADR may be too optimistic over the potential benefits of
alternative programs. Does ADR actually achieve the anticipated
expeditious resolution of disputes at a reduced cost to the
parties? Does ADR reduce the need for additional judgés and

reduce the cost of court operations? 1Is ADR a viable

5Susan Keilitz, Geoff Gallas, Roger Hanson, "State

Adoption of Alternative Dispute Resolution, Where Is It Today?,"
12 state Court Journal(1988) 5-11. .
_3-



alternative to traditional court methods? Are the participants
satisfied with the results? These and other questions will be

examined in this paper.



Elorida‘’s Response to the Need for Couxt Reform

In Florida, Citizen Dispute Settlement Programs (CDS) have
been in operation for a number of years with legislation
providing statutory funding authority adopted in 1985. These
programs provide voluntary mediation services to the community
in an effort to resolve minor disputes prior to the filing of
lawsuits. The programs are well received, but they may have had
only minimal impact on volume and delay in the courts.
Nevertheless, the success of the local programs led to the idea
of expanding the basic concepts of mediation to the post-filing
arena.

In June of 1985, the Governof of the State of Florida
approved Senate Bill No. 44 which created that Study Commission
on Alternative Dispute Resolution. The Study Commission was
charged with studying the feasibility of trial court
administered alternative means for dispute resolution, and to
make recommendations for legislation and court rules necessary
to implement such means.

The Study Commission concluded that, with the adoption of
alternative dispute resolution, citizens might éain greater
access to methods for the resolution of their disputes;.achieve
more expedited resolution at a reduced cost; and existing
judicial resources would be better utilized. The Study

Commission submitted the following conclusions and



. 6
recommendations:

1. The need for additional judicial appointments at the
trial level should be abated for the near future.

2. The per capita cost of handling disputes referred to
the courts for resolution will decrease.

3. Citizens will enjoy greater access to the dispute
resolution services of the courts through the provision
of alternative forms of dispute resolution. :

4. Disputes reaching the courts will achieve faster
resolutions, overall, because of the speed and
efficiency which can be effected through mediation and
voluntary binding arbitration and through the early
achievement of realistic appraisals of the values of
cases and their outcomes through non-binding
arbitration.

5. The system will provide personnel trained in not only
the techniques and procedures of trials, but also in
the techniques and procedures of effective mediation,
binding arbitration, and non-binding arbitration. This
facet of our program will gain in importance as
interest groups seek the best possible mechanisms for
the resolution of their disputes. Rather than creating
special "courts" for special interest groups,
utilization of a standardized system for dispute
resolution within the judicial branch of government
will be possible.

Based on the recommendations of the Study Commission, the
Florida Legislature enacted legislation, effective January 1,
1988, which provided for the referral of contested civil cases
or issues to mediation or binding and nonbinding arbitration.
Chapter 87-173, Laws of Florida. In accordance with that
legislation, the Florida Supreme Court promulgated rules setting

forth procedural standards, including the qualifications and

6Study Commission on Alternative Dispute Resolution, Final _
Report (February 1, 1986), pgs. 9-10
_6_



educational requirements of mediators and arbitrators, to be
followed by the Courts in implementing the provisions of this

legislation. Fla. R. Civ. P. 1.700 et seq.



Implementation of Mediation and Arbitration

In response to the legislation, the Chief Judge of the Sixth
Judicial circuit, State of Florida, appointed a local study
committee consisting of three judges, the Court Counsel and
myself to review the legislation and make recommendations
concerning program implementation. This paper will address the
Arbitration and Mediation Program established in the Sixth
Judicial Circuit.

The research issues deal with the views of program
participants concerning the concept of alternative dispute
resolution. Specifically,'the following questions were
examined: Did the participants consider ADR a viable
alternative to traditional trial court methods? Were they
satisfied with the results of mediation or arbitration? Were
they satisfied with the arbitrators and mediators assigned to
their case? Did the participants consider alternative dispute
resolution to be less costly than going to trial? By addressing
these questions, this report will help gauge how realistic are
the conclusions and recommendations of the Study Commission
concerning the benefits of alternative dispute resolution at the
trial court level. Additionally, a key purpose of this report
is to determine if the Sixth Judicial Circuit program is on the
right track with its current policies and procedures. For this

reason, participants were asked for their suggestions



concerning program improvement. Finally, this research should
help other circuits in Florida with the development of their own
programs. Despite the legislation and rules enacting ADR,
individual trial courts need guidance in order to implement the

program successfully.



CHAPTER 2
THE SIXTH JUDICIAL CIRCUIT PROGRAM
Impetus Leading to Implementation
The Sixth Circuit is among the first trial courts to
initiate alternative dispute resolution in Florida. As a way of
establishing a basis for making comparisons, I will describe the
Sixth Circuit briefly. The territorial jurisdiction of the
twenty judicial circuits in Florida follow county lines, with
the Sixth Circuit encompassing both Pinellas (St. Petersburg,
Clearwater) and Pasco Counties (New Port Richey, Dade City). Of
the twenty circuits, the Sixth Circuit ranks third in resident
population (1.3 million), third in number of case filings and
third in number of judges (thirty-two circuit and sixteen
county).7 Of the thirty-two circuit judges, sixteen are
aSsigned to circuit civil divisions, two to probate, one to
juvenile, seven to criminal and six to Pasco county. Of the
sixteen county court judges, seven are civil, six criminal and
three are assigned to Pasco county.8 The Sixth Circuit has
been known state wide as an extremely progressive circuit,
hence, it was no surprise that subsequent to the passing of the

arbitration and mediation legislation, the circuit began to make

7J. William Lockhart, Court Administrator for the Sixth
Judicial Circuit was the source for this information.

8 . ; .
Pasco County judges are assigned to geographic areas and
are not assigned to specialized divisions. They handle a
variety of cases (e.g., probate, juvenile, civil).
- 10 -



implementation plans. In early February of 1988, Philip A.
Federico, Chief Judge of the Sixth Circuit, appointed a study
committee for just such a purpose. The committee members were
David F. Patterson, Circuit Judge, James R. Case, Circuit Judge,
W. Douglas Baird, County Administrative Judge, Thomas J. Walsh,
II, Esq., Court Counsel and myself as Deputy Administrator in
charge of court programs.9

Other than the commitment to establish an arbitration and
mediation program in the Sixth Circuit, little direction for
program development resulted from the committee. It was
determined that arbitration and mediation of cases would be made
available for circuit court cases only, as that was the area of

greatest need.10

A small claims pre-trial conference mediation
procedure was already in place for county court judges. It was
also decided that the Sixth Circuit program would be court
annexed, meaning the program would have assignment, scheduling
and monitoring control.

Two sets of guidelines were utilized in the implementation

of the Sixth Circuit program. The first set was the legislative

enactment of Chapter 87-173, Laws of Florida, specifically

9The Honorable David F. Patterson is now a District Court
of Appeal Judge and the Honorable W. Douglas Baird is now a
Circuit Court Judge. The Honorable James R. Case continues to
serve as an adviser to the program.

10Florida has a two tier court system consisting of
Circuit and County Courts. The Circuit Court has general
jurisdiction and the County Court has limited jurisdiction.
- 11 -



Chapter 44, MEDIATION ALTERNATIVES TO JUDICIAL ACTION. !  The

second set was the Supreme Court of Florida’s proposed rules for
implementation of Florida Statutes Sections 44.301 - .306, which
were effective January 1, 1988 and subject to amendment.12
Administrative Order No. 88-59 was signed by Philip A.
Federico, Chief Judge on June 8, 1988 regarding IMPLEMENTATION
OF FLORIDA’S MEDIATION AND ARBITRATION ACT, CHAPTER 87-173, LAWS

OF FLORIDA.M3

Among other things, this order created the
Office of the Coordinator for the Arbitration and Mediation
Program, which operates under the supervision of the Office of
the Courts Administrator. Unfortunately, the program was
pressed into service with very limited resources, vaguely
defined goals and few working procedures. As I go through the

program’s development and it’s metamorphosis, I hope that other

circuits may learn from our successes and mistakes.

llChapter 44, Laws of Florida is found in Appendix A.

12The Supreme Court of Florida proposed rules are in
Appendix B.
13Administrative Order 88-~59 is in Appendix C.
-12-



bii , 1 Mediation E Devel :

As I reflect on the years spent in court work and the
educatioh and training received, I believe that virtually all
management guides stress the need for establishing measurable
goals. One must address management, staff, funding, goals,
policies, etc. as they directly relate to a given progran.

A.

E

All court adjunct
programs are under the umbrella of the Office of the Courts
Administrator with the Chief Judge having final authority.14

The program coordinator is responsible for day to day
operations, including liaison with the bar and judiciary; It
was not felt initially that the coordinator position needed to
be filled with an attorney. However, we quickly learned this
was not the case. The program’s first coordinator, who was
hired in May of 1988, was an out of state attorney, who wanted
to locate in Florida and was willing to accept a relatively low
salary. This was fortuitous because the coordinator is
confronted with questions concerning statute interpretation and
legal issues. The coordinator must draft applicable court
orders and motions pertaining to arbitration and mediation. The

original coordinator resigned in November of 1988 and was

14The organizational chart for the Arbitration and
Mediation Program and other alternative dispute resolution
programs in the Sixth Circuit are in Appendix D.
_13-



replaced with a Florida attorney.15 I would strongly recommend
that a Florida attorney be attached to any court annexed
alternative dispute program.

Assisting with program management are three alternative
dispute resolution administrative judges. Each one is assigned
to a location, namely, the St. Petersburg Judicial Building, the
Clearwater Courthouse and Pasco County. These judges are also
the civil administrative judges at each location. Their
responsibilities are set forth in Administrative Order No.
88-59. In that Order, specifically paragraph 1(b), the ADR
administrative judges were to hear any motion to dispense with
or to defer mediation and arbitration. It was decided that
motions to dispense or to defer would be heard by the referring
judge, as the ADR administrative judges felt they were placed in
an appellate posture when disposing of such motions.

B. Program Goals: Although not clearly defined or even
reduced to writing initially, the goals of the Sixth Judicial
Circuit’s Arbitration and Mediation Program follow those of the
ADR Study Commission. The following are the program’s goals:

1. To provide litigants with a viable alternative for
resolution of their disputes other than the traditional
trial court track.

2. To provide litigants with a less costly forum for
the resolution of their disputes.

15Gay Inskeep, Esq. is the coordinator for the Arbitration
and Mediation Program.
_14_



3. To provide litigants, in a timely manner, with
greater access to dispute resolution services.

4., To certify and assign only qualified mediators and
arbitrators to provide alternative dispute resolution
services.

5. To monitor and evaluate the parties satisfaction
with the assigned mediators and arbitrators.

6. To monitor and evaluate the participants’
satisfaction with awards and agreements resulting from
alternative dispute resolution techniques and
procedures.

7. To provide continuing education on alternative
dispute resolution procedures, techniques and program
policies to the judiciary, the bar, the participants,
and the certified mediators and arbitrators.

8. To help relieve Circuit Civil docket congestion.

C. Program Policies: Since we are in the early stage of

alternative dispute resolution in Florida, program policies in
this circuit are developed as needed. As with program goals,
the policies were not put in writing prior to the initiation of

this study. The following are program policies:

1. Only Circuit Civil Court cases or issues may bf6
referred to the Arbitration and Mediation Program.

2. Absent a stipulation by the parties or a specific
request by the referring judge, cases are assigned to
certified mediators on a rotation basis.

3. The attorneys of record are given the opportunity
to select and agree upon an arbitration panel from the
list of certified arbitrators within ten days from the
Order of Referral. Absent a stipulation from the

attorneys, a panel will be selected on an availability

16Chapter 44, Laws of Florida provide for the referral of
both Circuit and County Court cases or issues.
- 15 =



basis.17

4. The program is responsible for coordinating the
date, time and place for an arbitration hearing or
mediation conference. The attorneys of record, the
assigned mediators or arbitrators, the availability of
space and the time requirementslgf the rules are all
considered in the coordination.

5. All forms essential to program procedure and
administration are promulgated by the Coordinator of
the Arbitration and Mediation Program.

6. Once the case has been referred to arbitration or
mediation, the program is responsible for case
management and monitoring. :

7. The program is responsible for making
recommendations to the Chief Judge concerning the
certification of an arbitrator or mediator and
maintaining a list of certified arbitrators and
mediators.

8. Utilizing the rules and absent the specific
recommendation of the referring judge, the program is
responsible for establishing criteria for case
assignment to either mediation or arbitration.

9. The program is responsible for establishing a
financial procedure encompassing payment to the
mediators or arbitrators and collection of fees from
the parties.

10. The program is responsible for maintaining
statistical data.

D. Rules: The program follows the rules promulgated by

the Supreme Court of Florida. Fla. R. Civ. P. 1.700 et

17'I‘he program was able to implement this policy because of
an increase in the certified arbitrators pool and an increase in
program staff. Prior policy was assignment of an arbitration
panel without input from the attorneys of record.

18When the program was first implemented the hearings were
scheduled without coordination with the attorneys of record.
This was a major complaint from the attorneys.
- 16 =-



seq.19 It is interesting to note that a rules committee

appointed by the Chief Justice will begin to meet and make
recommendations for amendment of the existing rules.

E. Program Costs and Funding: As alluded to earlier, the
Sixth Judicial Circuit program was pressed into service with
extremely limited resources. The State of Florida provided
funding for a pilot program in the Thirteenth Circuit but
funding was not available to other circuits. At the local level
there were no earmarked funds in FY 87-88 budget for the
Arbitration and Mediation program. The coordinator and
secretary salaries were paid from another court program budget.
A special budget request was submitted to the Pinellas County
Board of County Commissioners for consideration in FY 88-89.20

The Board of County Commissioners approved a budget request
of $147,610.00 for FY 88-89. They also established a revolving
account of $300,000.00 for the payment of mediator and
arbitrator fees. This account requires that the program collect
the mediation or arbitration fees from the parties to reimburse
the account. Uncollected fees must be covered from other court
accounts and constitute a program expenditure. This system did

not take into account indigent parties, fee disputes or bad

19The Florida Rules of Civil Procedure 1.700 et seq are in
Appendix E.

20The Pinellas County Fiscal Year is from October lst to
September 30th.
_17-



debts.

F. Program Staff: For six months, the program staff
consisted of a coordinator and a secretary. It was obvious from
the beginning that the program was understaffed. The usual new
program start up problems were heightened because of the
shortage of personnel and lack of experience. Education of the
judiciary, the bar and the public was almost nonexistent; hence,
there was confusion over the process. Orders of referral were
not processed within the time limits. There was no scheduling
coordination with attorney’s offices, no criteria for case
selection, no financial system in place, and there were only a
few "certifiable" mediators and arbitrators.21 The coordinator
at that time had a computer science background, so the program
did have a data base management system in place. Unfortunately,
the data management system and word processing software were not
compatible with other software being used in the courts. The
end result was chaos.

In November of 1988, a new coordinator took over and an
administrative assistant was added to program staff.
Additionally, the civil judges were asked not to refer new cases
for a period of two wegks so that thé program could reorganize.

A part time law clerk was hired to assist with the program. In

211 use the term "certifiable" because the Administrative
Order listing certified mediators and arbitrators was not signed
until December 1988.

- 18 -



February of 1989, the program secretary was promoted to
administrative assistant and a receptionist was added. This
brought the program staff to four full time positions and one
part time position. A secretary from another court program is
used to process and monitor the program’s financial aspects.

G. Mediation Procedures: Pursuant to Section 44.301(1),
Florida Statutes, "Mediation" means a process whereby a neutral
third party acts to encourage and to facilitate the resolution
of a dispute without prescribing what it should be. It is an
informal and nonadversarial process with the objective of
helping the disputing parties reach a mutually acceptable
agreement.

1. contested Circuit Civil Mediation: The process
begins with the referral of a case or issues in a case from the
court to the Arbitration and Mediation Program. Usually, the
court on its own motion will determine that a case is
appropriate for referral to the program. This is accomplished
either by the referring judge’s review of the docket or by the
judge’s recognition during the course of a hearing that the case
would benefit from mediation. Parties or counsel may motion to
have the case referred, or may stipulate to the referral with
the courts approval. Exclusions from the mediation process are
found in Rule 1.710(b).

Case type and time of referral are somewhat elusive when
considering a case for mediation. Generally, the more complex

cases--those with most of the discovery completed--are the most

- 19 -



appropriate for mediation. Large amounts of money are usually
in controversy and there is often a continuing relationship
between the parties.

An Order of Referral to Mediation is prepared by the program
and forwarded to the referring judge for signature.22 The
signed referral is returned to the program for an assignment of
a certified mediator and the coordination of the date, time and
place of the conference. This must be accomplished within ten
days after receiving the executed order of referral. A
certificate of service is completed and mailed to the attorneys,
parties and mediator with the order and notice. The mediator is
also sent a copy of the case pleadings. Within 15 days after
the order of referral, any party may file a motion with the
court to defer or forego the process. Mediation is tolled until
disposition of the motion. Fla. R. Civ. P. 1.700(c)

The first mediation conference must be held within 60 days
from the order of referral. Fla. R. Civ. P. 1.700 (a)(1)
Mediation must be completed within 30 days of the first
mediation conference unless extended by order of the court. No
extension of time shall be for a period exceeding 60 days from
the first mediation conference: Fla. R. Civ. P. 1.710(a)

In cases where the parties do not.reach any agreement

through mediation, the mediator shall report immediately such to

22The Order of Referral to Mediation is in Appendix F.
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the court without comment or recommendation. Fla. R. Civ. P.
1.730(a) (emphasis added)

In cases where agreement or partial agreement is reached
through mediation, the agreement shall be reduced to writing,
signed by the parties and their counsel, if any, and submitted
immediately to the court. If counsel neither signs nor objects,
in writing, to the agreement within 10 days of service on
counsel, then the agreement is conclusively presumed to be
approved by counsel and shall then be submitted to the court.
Oonce the agreement becomes binding upon the parties by their
-execution and that of their counsel, it may only be set aside by
the court. Fla. R. Civ. P. 1.730(b)

Within 10 days after receiving the agreement, the court
shall determine whether the terms are lawful, within the
jurisdiction of the court, and, where court approval is required
by law, in the best interests of all parties concerned. If the
court has not filed a written objection within 10 days after
receiving the report, the agreement shall become binding on the
parties. If the judge rejects or fails to adopt any part of the
agreement, either party may, within 10 days give notice to all
parties declaring the agreement void. Fla. R. Civ. P. 1.730(c)

The court, upon written notice from the mediator that any
party has failed to appear after receiving written notice and
without good cause, may apply appropriate sanctions, including
taxing of the fees and costs of the mediation. Fla. R. Civ. P.

1.720(b)

- 2] -



2. Contested Circuit civil Family Mediation: The
Sixth Circuit has had a Family Mediation Program since January
of 1984. Pursuant to Section 61.183 Florida Statutes, Section
44.302 Florida Statutes and Rule 1.700 et seq., Florida Rules of
Civil Procedure, in any proceeding in which the issues of
custody, primary residence, or visitation of a child are
contested, the court may refer the parties to mediation.23

Family Mediation is a court adjunct program that provides
parents of minor children the opportunity to resolve parental
responsibilities, primary residence and visitation issues
through the process of mediation rather than court litigation.
It is the intent of this program to preserve the parental
relationship before, during and after dissolution of marriage by
assisting parents to resolve conflicts concerning their children
constructively and amicably. The program is available on a
voluntary basis or may be a mandatory referral by the court.
There is no fee to the parties for mediation services through
this progran.

The certified family mediator has a master’s degree and only
mediates parental responsibility issues. 1In cases in which
there are substantial tax, financial or property issues, the
court shall refer such issues to a lawyer or Certified Public

Accountant mediator. Fla. R. Civ. P. 1.740

23Section 61.183, Florida Statutes is located in Appendix

-22_



The Arbitration and Mediation Program and the Family
Mediation Program have developed a procedure to mediate court
referrals involving both parental responsibility issues and
financial or property issues. The referring judge would execute
two orders of referral to mediation. The parental
responsibility issues are directed to the Family Mediation
Program at no fee to the parties,24 The financial or property
issues are directed to a certified attorney mediator to either
co-mediate or completely bifurcate the case. In.most cases ‘the
parties are ordered to pay the attorney mediator for services at
a current rate of $100.00 per hour. There is a certified
attorney mediator employed by the court as a hearings officer
and he may be used on an availability basis to assist with
financial or property issues at no cost to the parties. We are
in the process of working out the details with this procedure.

Other than co-mediating or bifurcating parental
responsibility and financial or property issues, the family
mediation procedures are the same as contested circuit civil
mediation. Dissolution of Marriage cases involving only
financial or property issues are referred on a rotation basis to
private attorneys certified as family mediators. The parties
are assessed a fee of $100.00 per hour, usually paid on a

proportionate basis by each party.

24The Order of Referral to Family Mediation is in Appendix
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H. Arbitration Procedures: Pursuant to Section

44.301(2), Florida Statutes, "Arbitration" means a process
whereby a neutral third party or panel listens to the facts and
arguments presented by the parties and renders a decision which
may be binding or nonbinding in accordance with the provisions
of the act.

The arbitration hearing is conducted informally. Advocates
are expected to present the controversy in the form of
dissertations that encompass both fact and law. If there is a
controversy, counsel is expected to inform the panel and may
present sworn live testimony. Attorneys are expected to
exchange a list of witness they intend to offer prior to the
arbitration.proceedings. Attorneys should expect the panel to
ask questions during the presentations. 1In most cases thirty
minutes of presentation time per party are sufficient.

1. Nonbinding arbitration: The process begins with
the referral of a case or issues in a case from the court to the
VArbitration and Mediation Program.25 Usually, the smaller
dollar value case which is in early stage of discovery is better
suited to arbitration than mediation. This seems to be true
because of the minimal cost of an arbitration hearing compared
to the costs of possible lengthy mediation. Also, the smaller

dollar value case does not have a great deal of negotiation

25The Order of Referral to Arbitration is in Appendix I.
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leeway which is unfavorable in the mediation process. There are
several case exclusions from arbitration including Chapter 61
dealing with Dissolution of Marriage; Support; Custody. Fla. R.
Civ. P. 1.820

Once the Order of Referral to Arbitration is executed by the
judge it is immediately mailed to the attorneys of record with
an accompanying list of certified arbitrators by area of
expertise. The attorneys have 10 days to agree upon a three
member arbitration panel. If this is not accomplished within
the time limit, the program will appoint the arbitration panel
and designate the chief arbitrator. Within 10 days from the
order of referral the administrative assistant coordinates a
date, time and place with the arbitrators and attorneys. The
arbitrators are compensated by a fee of not more than $75.00 per
day plus 20 cents per mile. 44.303(2) Laws of Florida. The
fees are usually paid by the parties on a proportional basis.
As with mediation the first arbitration hearing must be held
within 60 days from the order of referral. The notice of
hearing is mailed with certificate of service to all
participants. |

The arbitration process shall be éompleted within 30 days of
the first arbitration hearing unless extended by order of the
court on motion of the chief arbitrator or of a party. No
extension of time shall be for a period exceeding 60 days from
the date of the first arbitration hearing. Fla. R. Civ. P.

1.820(1) Upon the completion of the arbitration process, the
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arbitrator(s) shall render a decision. In the case of a panel,
a decision shall be final upon a majority vote of the panel.
Fla. R. Civ. P. 1.820(2) Within 10 days of the final
adjournment of the arbitration hearing, the arbitrator(s) shall,
in writing, notify the parties of their decision on a form
approved by the Supreme Court. The decision and the originals
of any transcripts shall be sealed and filed with the Clerk of
Court at the time the parties are notified of the decision.

Fla. R. Civ. P. 1.820(3)

Any party may file a motion for a trial de novo. If a
motion for a trial de novo is not made within 20 days of service
on the parties of the decision, the decision shall be referred
to the presiding judge who shall enter such orders and judgments
as may be required to carry out the terms of the decision as
provided by section 44.303(4), Florida Statutes. Fla.'R. Civ.
P. 1.820(h)

According to section 44.303(5), Florida Statutes, the party
having filed for a trial de novo shall be assessed the
arbitration costs, court costs, and other reasonable costs of
the party, including attorney’s fees, investigation expenses,
and expenses for expert or other testimony or evidence incurred
after the arbitration hearing if the judgment upon the trial de
novo is not more favorable than the arbitration decision. The
court may waive an assessment of costs required upon a finding
that the imposition of costs would create a substantial economic

handicap or would not be in the interest of justice.
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2. VYoluntary binding arbitration: The arbitration

procedure is essentially the same for both voluntary binding
arbitration and court ordered arbitration, except the parties
may agree in writing to submit the dispute to voluntary binding
arbitration. The arbitrators are compensated by the parties at
an amount not less than $75.00 per day.

A voluntary binding arbitration decision may be appealed
within 30 days after service of the decision on the parties.
Fla. R. Civ. P. 1.830(c)(2) The appeal shall be taken to the
circuit court and shall be limited to review on the record and
not de novo, of: a) Any alleged failure of the arbitrators to
comply with the applicable rules of procedure or evidence; b)
Any alleged partiality or misconduct by an arbitrator
prejudicing the rights of any party:; c) Whether the decision
reaches a result contrary to the Constitution of the United
States or of the State of Florida. The harmless error doctrine
shall apply in all appeals. No further review shall be
permitted unless a constitutional issue is raised. 44.304(10)

Florida Statutes

I. court Appointed Mediators: There are three separate

-

categories of mediators addressed in the rules. Training
requirements, education and experience are different for

certification in each category.

1. County Court Mediators: According to the Rules of

Civil Procedure 1.760(a) for certification by the Chief Judge of

the Circuit, a mediator of county court matters must:
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a. have completed a minimum of a 20 hour training
program certified by the Supreme Court; and

b. have observed a minimum of four mediation
conferences with a court certified mediator:; and

¢. have co-mediated a minimum of three mediation
conferences with a court certified mediator; and

d. have conducted a mediation conference under
observation of a court certified mediator; and

e. have been certified by the Chief Judge of the
Circuit pursuant to Section 44.302(3), Florida Statutes
(1987)

f. or, be certified as a circuit court mediator.

2. Family Mediators: According to the Rules of
Civil Procedure 1.760(b) for certification by the Chief Judge of

the Circuit, a mediator of family and dissolution of marriage

issues must:

a. have a Master’s Degree in social work, mental
health, behavioral or social sciences; or be a
physician certified to practice adult or child
psychiatry; or be an attorney or a Certified Public
Accountant licensed to practice in any United States
jurisdiction; and

b. have at least four years practical experlence in
one of the above mentioned fields; and

c. have completed a minimum of 40 hours in a mediation
training course certified by the Supreme Court; or have
received a Masters Degree in family mediation from an
accredited college or university; and

d. have been certified by the Chief Judge of the
Circuit pursuant to Section 44.302(3).

3. circuit court Mediators: According to the Rules

of Civil Procedure 1.760(c) for certification by the Chief Judge
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of the Circuit, a mediator of Circuit Court matters, other than

family matters, must:
a. be a former judge of a trial court who was a member
of the bar in the state in which the judge presided; or
be a member in good standing of the Florida Bar with at
least five years Florida practice; and

b. complete a minimum of a 40 hour mediation training
program certified by the Supreme Court.

J. Training Program Standards: According to the Rules of
Civil Procedure 1.770 each category of mediators must meet
minimum training requirements in a program approved by the
Florida Supreme Court.

1. County court Mediator Training: The 20 hours of
training should address the following: written and oral
communication; mediation theory; the mediation process and
techniques; standards of conduct for mediators; conflict
management and intervention skills; the court process; community
resources and referral processes; successful completion of an
examination approved by the Supreme Court of Florida. To date
there is not an approved Supreme Court of Florida examination.

2. Family Mediator Training: The 40 hours of
training should include the subject areas addressed in county
court mediation training in addition to the following:
psychological issues in separation, divorce and family dynamics;
issues concerning the needs of children in the context of
divorce; faﬁily law, including issues of custody, child support,
and asset evaluation and distribution as it relates to divorce;

family economics; successful completion of an examination
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approved by the Supreme Court of Florida. To date there is not
an approved examination.

3. Circuit Court Mediator Training: The 40 hours of
training should address the following: mediation theory:
mediation process and techniques; standards of conduct for
mediators; conflict management and intervention skills;
community resources and referral processes; successful
completion of an examination approved by the Supreme Court of

Florida. To date there is not an approved examination.

K. Duties of the Mediator: According to the Rules of

Civil Procedure 1.780 et seq., the following are the duties of

the mediator.

(a) The mediator has a duty to define and describe the
process of mediation and its cost during an orientation
session with the parties before the mediation conference
begins. The orientation should include the following:

(1) the differences between mediation and other forms
of conflict resolution, including therapy and
counseling;

(2) the circumstances under which the mediator may
meet alone with either of the parties or with any other
person;

(3) the confidentiality provision as provided by
Florida law;

(4) the duties and responsibilities of the mediator
and of the parties;

(5) the fact that any agreement reached will be
reached by mutual consent of the parties:;

(6) the information necessary for defining the
disputed issues.

(b) The mediator has a duty to be impartial, and to advise
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all parties of any circumstances bearing on possible bias,
prejudice or impartiality.

L. Court Appointed Arbitrators: According to the Rules
of Civil Procedure 1.810, arbitrators must be members of the
Florida Bar, except where otherwise agreed by the parties. The
Chief Judge of the Circuit maintains a list of qualified persons
who have agreed to serve as arbitrators. In the Sixth Circuit,
an administrative order was signed by the Chief Judge that
certifies individuals to serve as arbitrators. Cases referred
to arbitration are assigned to an arbitrator or to a panel of
three arbitrators. In the Sixth Circuit program, cases are
usually heard by a three member panel of arbitrators. 1In the
case of a panel, one of the arbitrators is appointed as chief
arbitrator. The chief arbitrator must have been a member of the
Florida Bar for a minimum of five years. All arbitrators must
attend 4 hours of training in a program approved by the Supreme
Court of Florida.

M. Recruitment of Mediators and Arbitrators: Trained and
qualified arbitrators and mediators were a rare commodity in the
early going. The Chief Judge sent a letter and questionnaire to
members of the St. Petersburg Bar, the Clearwater Bar and the
Pasco County Bar to determine interest in serving as an
-arbitrator or mediator with the Sixth Circuit. Thié letter
actually served another purpose as it briefly explained the new
legislation and the Sixth Circuit’s commitment to implementing
an arbitration and'mediatiSn program. Although the response and

interest in serving was excellent the real problem was getting
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the required mediation training program.

The Supreme Court approved and sponsored three state wide
mediation training programs located in various geographic areas
throughout Florida. Enrollment was limited to approximately
sixty participants per location with court based mediators
receiving priority. Each program consisted of a twenty hour
base curriculum which would meet the requirements for county
court training. The participants split into either family
mediation or circuit civil mediation for an additional twenty
hours of training. Other training programs have been screened
for either retroactive or future training credit by the Supreme
Court Committee on Mediation and Arbitration Training with

26 This same committee

recommendations to the Supreme Court.
recently submitted for Supreme Court approval training standards
for county, family and circuit court mediation. Once approved,
mediatién training programs should be more readily available
through private vendors.

Initially, due to the limited number of certified mediators,
the Sixth Circuit was inundated with proposals from private
mediation companies to provide services to the court. They

wanted the judges to make direct referrals to them with no court

supervision or monitoring. They wanted to charge an

26The Supreme Court of Florida Administrative Order
establishing the Mediation and Arbitration Training Committee is
in Appendix J. -
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administrative fee for each case in addition to the hourly rate
for mediation. Although the Sixth Circuit rejected their
proposals, the original program coordinator did assign cases to
these private mediators with no administrative fee and with
court monitoring. The program discontinued the use of private
mediation companies because of complaints received by the
litigants over alleged protracted mediation sessions which
resulted in extremely high assessments against the parties. 1In
fact some of the fees assessed have not yet been collected.
Additionally, attorneys objected to a "company type referral"
because they had no way of knowing the qualifications of the
mediator or even who the mediator might be as the order read

", ......... Or his designee". According to statute, the
attorneys have én opportunity to object to an assigned mediator
which was not possible under those circumstances.

The Sixth Circuit Arbitration and Mediation program
presently has a pool of forty-one County Court mediators (not
being used at this time), thirty-eight Circuit Civil mediators
and twelve Family mediators. The pool of certified:.mediators
continues to grow as training becomes available.

Arbitration training was more accessible due to sponsorship
by various Bar associations of the four hour program. In fact,
the Sixth Circuit in conjunction with the local bar
associations, the local junior college and the Florida Dispute
Resolution Center sponsored and conducted a four hour

arbitration training. As a result we now have an available

- 33 -~



certified arbitration pool of approximately eighty attorneys.
AS with mediation, the certified arbitration pool continues to
expang. |

The program has finally reached the point where recruitment
of mediators and arbitrators is no longer a priority. In fact,
word has gotten out that mediation can be a lucrative
occupation. Fees currently are at $100.00 per hour, with the
private sector mediator fees set at an even higher rate.
Arbitrators by statute, are limited to a maximum of $75.00 per
day plus mileage unless the case is a binding arbitration.
Attorneys who serve on arbitration panels are really providing a
pro bono service to the court.

N. Payment of Mediators and Arbitrators

for payment of the mediators and arbitrators is constantly being

The procedure

revised and is currently under revision. I will go through the
various revisions and explain the reasons for change.

The Board of County Commissioners established a $300,000
revolving account to process mediator and arbitrator vouchers
for payment and the deposit of fees received from the parties to
cover the outgoing payments. The understanding  with the county
being that money paid out of this fund Qill be reimbursed by the
parties.

Initially, we accepted a'voucher from the mediator or
arbitrator with the amount owed. This voucher immediately was
forwarded to the finance department of the Board of County

Commissioners for processing payment to the mediator or
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arbitrator. A letter was then sent to the attorney of record
for each party stating the proportionate amount owed for the
service provided. Unfortunately, the parties more often than
not either objected to the amount billed or virtually ignored
the letter. Each objection required time consuming research and
follow-up. Second letters were sent to those who ignored the
first billing. The second letter would bring in a trickle of
payments or generate a complaint or again was ignored. A third
and "final notice" letter was often sent. The result of this
procedure was a considerable deficit in our revolving account.

We changed the order of referral to mediation or arbitration
by stating that the parties should be prepared to pay for
services at the time rendered. We continued to process the
mediator and arbitrator vouchers upon their receipt. The glitch
with this change was that even if no payment was received at the
time of service, the mediation or arbitration was held as
scheduled. Arbitration was not such a problem due to the
relatively low fees involved. The same procedure with multiple
letters brought the same kind of results, (e.g., disagreement
over fees, dissatisfaction with outcome, ignoring billing
correspondence). We encouraged the mediators to become involved
with fee collection by reminding the attorney of this provision
when talking with them prior to the mediation conference. Yet,
the deficit continued to grow.

Hence, we modified the mediator and arbitrator voucher and

added a signature line for the parties and or the attorney of
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7 It was believed that

record to acknowledge service and cost.2
this would eliminate the disagreement over the amount of fees
charged. The order of referral still had the provision for
payment at the time of service. We continued to process
vouchers upon receipt. This procedure assisted somewhat with
collection but our "nice" billing letters were still being
ignored.

We finally decided not to process the mediator or arbitrator
voucher prior to payment from the parties being received. This
action encouraged the individuals providing services to get
involved in collection of fees. We also went to a two billing
letter system with the first letter advising the attorney of
record of the amount owed and requesting payment from the party
within twenty days. The second letter stated that an Order to
Show Cause may be issued if payment was not received within ten
days. This system was more fruitful than previous methods, but
it still had its difficulties. One example being if a party
failed to appear after receiving proper notice, the mediator was
entitled to receive a minimum of two hours fee with the entire
fee being levied against the errant party as a sanction. In
this case collection is difficult but an Order to Show Cause may
be issued. Sanctions are in the order of referral so they do

not come as a surprise. The Alternative Dispute Resolution

27The mediator/arbitrator payment voucher is found in
Appendix K.
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Judges are allocating a block of docket time for Order to Show
Cause hearings on delinquent payment cases. Once the word gets
out that the Court will utilize its powers of contempt much of
the collection problem should be eliminated.

The Court Administrator of the Sixth Judicial Circuit is not
satisfied with the aforementioned procedure. He has advocated
for a minimum of $300.00 (usually split between the parties) as
payment in advance to be held on deposit prior to assignment of
the case to a mediator or arbitration panel. The case will be
referred to the Arbitration and Mediation program with a notice
sent to the attorney of record for advance payment to be made
within ten days. Should payment not be received within the
allotted time an Order to Show Cause may be issued. However,
this proposed procedure will not be implemented until the entire
program is automated and integrated with the Pinellas County
Management Information mainframe system.

o.

previously stated, cases referred to the Arbitration and
.Mediation Program are assigned to a certified mediator on a
rotation basis absent a stipulation by the parties to a specific
-mediator. The program maintains a file on each mediator which
contain the mediators’ resume, copies of training certificates,
letters received by the program concerning the individuél
mediator and periodic performance assessments or evaluations,
although performance evaluations have ﬁot yet been conducted.

The mediator evaluations will be conducted by the program
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coordinator or myself on a regular basis. The evaluator will
rate each mediator across several categories and will discuss
the completed evaluation with each mediator, including areas for
improvement. 1In addition, periodic mediator meetings are held
which give the mediators an opportunity to exchange ideas and
techniques, to voice suggestions for program improvement, and to
learn of program procedure changes.

The mediators will be evaluated on 1) preparation 2) opening
statement 3) mediation process 45 general mediator demeanor and

conduct.28

29

Criteria for evaluation of each category is as
follows:
1. Preparation: Does the mediator 1) review the
summary of the case provided? 2) prepare the room and seating
for the hearing? 3) greet the parties personally, informally
and professionally? 4) record the names for accurate spelling,
pronunciation, identification and titles? 5) make sure that ali
proper parties are present and have full authority to settle the
case?
2. Opening statement: The evaluator will assess the
mediator on the statement’s completeness, accuracy, and
clarity. The statement should include 1) defihition and

description of process 2) explanation of the differences

- D D G S G - — - B D o - — — - — -

28The mediator evaluation form is found in Appendix L.

29Criteria submitted by Bruce Talcott, Esq., Certified
Mediator from Duval County.
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between mediation and other forms of conflict resolution 3)
explanation of the circumstances when the mediator may meet
alone with the parties 4) explanation of the confidentiality
requirement 5) explanation of the fact that any agreement
reached will be by mutual consent of the parties.

In addition, does the mediator’s opening statement 1) set
the proper tone for the conference (i.e. relaxed, informal,
first name basis, safe)? 2) imbue the process with neutrality,
impartiality, lack of bias, etc.? 3) educate the parties to the
collaborative negotiation process (i.e. role of the parties,
good faith, empower the parties to resolve their own dispute,
explain the roles of attorneys and the law)? 4) explain the
mediation process in detail (i.e. complaining party presents
initial overview of the case without interruption, equal
opportunity to the other side, identify all relevant facts
clarifying both factual agreements and disputes, and if an
agreement is reached it will be written up and signed by the
parties, etc.)? 5) ask for questions before beginning the
process?

3. Process: Does the mediator 1) maintain control
of the session with informality but professional composure? 2)
permit some ventilation by the parties to occur? 3) determine
and be responsive to the needs and interests of the parties és
well as the issues? 4) completely understand the facts, legal
issues, analysis of the case? 5) test the validity and

credibility of the data? 6) encourage dialogue between the
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parties and make every effort to assure that they share
perceptions, interpretations and concerns? 7) sell the parties
on the idea of settlement rather than a particular settlement?
8) not jump at the first opportunity for settlement but make
sure it is a satisfactory settlement from the parties’ point of
view (i.e. it is not premature or incomplete)? 9) reduce the
“settlement agreement to writing with clear and concise language
and have it signed by the parties? 10) acquire closure without
making the parties feel rushed, ignored, pushed, etc.? 11)
invite final questions regarding the process and refrain from
implying personal feelings about the case? 12) avoid leaving
with or conversing with one of the parties once the conference
is completed?

4. General mediator demeanor and conduct: Does the
mediator 1) seem relaxed and comfortable throughout the
process? 2) remain neutral, impartial and unbiased in the eyes
of the parties? 3) remain in control of the process without
being overly directive? 4) provide a safe and fair process for
the parties? 5) ask questions rather than make statements? 6)
exhibit good listéning skills, nonverbal communication and eye
contac;? 7) have godd sense of timing regarding interventions,
reality testing, calling a caucus? 8) allow venting but keep
the parties future focused? 9) not impose personal will, ideas,
standards of fairness on the parties, but empower the parties to
develop their own standards of fairness to resolve their

dispute?
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In summary, I believe the following are salient
considerations in the set up and operation of an arbitration and
mediation program:

1. A working. committee established with members from the
judiciary, court administration and possibly the bar to identify
program objectives. . ‘

2. A Florida attorney should be associated with the
program.

3. Establish in writing, clearly defined measurable goals,
program policies and procedures.

4. Develop a comprehensive management information system
to include at a minimum the date of filing, date of answer, case
type, date of referral, attorneys of record with mailing
addresses, litigant’s mailing addresses, mediator or
arbitrator(s) assigned, date(s) scheduled for conference or
) hearing, and the disposition of the case. Ideally, for program
accountability a case monitoring system which tracks the case to
final court disposition would be helpful.

5. Develop a comprehensive financial management
information system to integrate with theAcase management system.

6. Exercise strict compliance with the rules in certifying
mediators and arbitrators for the program. |

7. On a consistent basis evaluate and assess the program,
the mediators and the arbitrators. Query the participants and

the judiciary, plus observe hearings and conferences.
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8. Continually be educators on the alternative dispute
resolution philosophy and the program’s goals, policies and
procedures.

9. Be fiexible. Keep informed. Make necessary procedure

changes. Admit mistakes and make every effort to rectify them.
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CHAPTER 3
VIEWS OF KEY PARTICIPANTS
Questionnaire Responses

One hundred and seventy three questionnaires were sent to
key participants in the first fifty-six cases that were
considered closed by the program.30 Due to the relative
newness of the arbitration and mediation program these cases
were not a random sample but the entire closed caseload
containing both arbitration and mediation cases.31 One
hundred and seven responses were returned for a respectable
sixty-two percent response rate, although not all of those who
returned the questionnaire answered every question. The
questions focused on four areas regarding the participants’
views of the alternative dispute resolution process: (1) the
costs involved, (2) satisfaction with the results, (3)
satisfaction with the assigned mediator and arbitration panel,
and (4) whether or not alternative dispute resolution was a
viable alternative to tradition court methods.

A. costs of mediation and/or arbitration: Question five
of the questionnaire addressed the costs of alternative dispute
resolution to the parties, to the attorneys and to the Court.

Overall the responses indicate that mediation and arbitration

30The questionnaire is found in Appendix M.

31Questionnaires were mailed in late November, 1988.
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are seen as less costly than traditional court methods to all
three groups. As far as costs are concerned, the courts are
viewed as the group benefiting to the greatest extent by an
alternative dispute resolution program. I believe that the
participants feel this is true because their case is not being
heard by a judge and the participants themselves are paying the
costs of mediation or arbitration. However, the response to
this question gives credibility to the Study Commissions
conclusion that "the per capita cost of handling disputes
referred to the courts for resolution will decrease". 32
Realistically, it is too soon to make that assumption because of
new program start up costs and the lack of volume to make a fair
comparison. See figure 1.

In addition to the total responses to question five, I
separated the responses of the litigants from those from the
attorneys. It is interesting to note that the attorney
responses to the cost of alternative dispute resolution were
less positive in all three areas than the view of the parties
themselves. I feel that this is an indication of the resistance
to the alternative dispute resolution process expressed by some
members of the legal community. This certainly did not come as
a surprise as any change in tradition is not always welcomed by

all those persons involved. Time, education and refinement of
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Question 5.

In your opinion, was the arbitration or mediation proceeding less
costly than going to trial?

yes no a. to the parties
yes no b. to the attorneys
yes no c. to the Court

FIGURE 1
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procedure should eventually eliminate much of the resistance to
mediation and arbitration. See figure 2.

B. Viable alternative: .Question six of the questionnaire
addressed the overall concept of alternative dispute resolution
as a viable alternative to the traditional court methods of
conflict resolution. The overwhelmingly positive response (i.e.
88.54 percent) to this question was certainly reassuring to
those of us working to establish an alternative dispute
resolution program in this circuit. I believe if mediation and
arbitration are, at the very least, accepted or viewed as viable
options to traditional methods of dispute resolution than the
program has a real opportunity for success. See figure 3.

C. Satisfaction with results: Question seven of the
questionnaire dealt with participant satisfaction with the
results of a case resolved by either arbitration or mediation.
Response to this question was also on the positive side, as
79.41 percent were satisfied with the results of an arbitration
or mediation procedure in resolving their disputes. I hope to
see an increase in the positive response to this guestion, as
satisfaction with the results of a case resolved by arbitration
or mediation would certainly mean greater compliance with
agreements reached, less requests for trial de novo, reduction
in post judgement filings and increased participant acceptance
of the process. See figure 4.

D. Skills of Arbitrator(s) and Mediator: Questions ten

and fifteen addressed the participants’ confidence in the skills
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DOES ADR PROVIDE A VIABLE OPTION?

ALL RESPONSES TO QUESTION SIX
NO (11.5%)

YES (88.5%

Question 6.
Overall, do you believe that mediation or arbitration provides a
viable alternative to the traditional court methods for the

settlement of disputes?

yes no

FIGURE 3
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SATISFIED WITH RESOLVED CASE RESULTS?
ALL RESPONSES TO QUESTION SEVEN

NO (20.6%)

YES (79.4%)

Question 7.

If your case was resolved by arbitration or mediation were you
satisfied with the final results of the case?

yes * no

FIGURE 4
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of the arbitrator(s) and/or mediator that heard or mediated
their case. The arbitrators rated 86.11 percent and the
mediators rated 92.54 percent in the participants’ confidence in
their skills. The extremely positive responses to these
questions were reassuring considering the limited pool of
arbitrators and mediators that the program had in the beginning
stages. I believe that these high results were due in part to
the program’s commitment to certify only fully qualified
individuals who had received the required training. The overall
integrity of the program was not compromised by certifying
individuals who did not meet minimum qualifications in order to

meet an initial pressing need. See figure 5.

In summary, one could ascertain from the positive response
to the four areas of focus in this study that alternative
dispute resolution may be the wave of the future in the Sixth
Judicial Circuit. Acceptance of the alternative dispute
resolution process is a major hurdle in the start up of any new
procedure, however eighty-nine percent of the participants’
viewed mediation and arbitration as viable options to
traditional court methods. The overall results of this limited
empirical data seem to lend credence to the basic assumptions

inherent in the alternative dispute resolution process.
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Question 10.

Did you feel confident that the arbitrator(s) had the skills necessary

to consider your case?

yves no

Question 15.

Did you feel confident that the mediator(s) had the skills necessary
to mediate your case?

yes no
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CHAPTER 4
CONCLUSIONS AND RECOMMENDATIONS
Conclusions from the Study

The development and operation of the Arbitration and
Mediation Program in the Sixth Judicial Circuit of Florida was
examined in this study. The data indicate participant
satisfaction with the results of alternative dispute resolution;
participant satisfaction with the assigned mediator or
arbitrator(s); participant acceptance of mediation or
arbitration as a viable alternative to trial; and the
participant’s opinion that mediation and arbitration may be less
costly than a trial. Although the survey is based on a limited
number of cases, the results lend‘credibility to the assumptions
set forth by the Study Commission’s Final Report of February,
1986. The results are also congruent with the goals of the
Sixth Judicial Circuit program.

The costs associated with mediation or arbitration are
viewed by a vast majority of program pafticipants as less then
the cost of going to trial. This conclusion was the most
surprising, as mediation costs associated with complex cases can
amount to several hundred dollars. One implication from this is
that the costs associated with a complex litigation trial are
much higher than I imagined. An addiﬁional inference is that
even if the parties fail to reach an agreement through the
mediation process, the effort alone has intrinsic value.

Perhaps the "costs" involved in arbitration or mediation extend
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beyond dollars and is a topic for further study.

The affirmative response to the acceptance of alternative
dispute resolution as a viable option to traditional court
methods seems to indicate that the participants want greater
access to a means to resolve their disputes. I anticipate that
our local program will expand tremendously in the upcoming
months.

The participants positive response to satisfaction with the
skills of the assigned mediator and arbitrator(s) is a credit to
program management and administration. It was decided at the
onset to adhere to strict compliance with the rules of
certification. The statute provides a "grandfather clause" for
certification of mediators who have experience but may lack
other requirements (i.e. education or membership in the Florida
Bar, etc.), and the Sixth Circuit closely construed these
provisions in exercising this certification authority. Our
mediation pool may have been limited because of this restraint,
however, we did not lower standards in order to haye any warm
body assigned to a case. The positive response to participant
satisfaction with the results of resolved cases also.reinforces
the programs position of using only certified individuals to

handle cases.

In conducting this study of the Arbitration and Mediation

Program, I discovered policy and procedural issues that needed

modification and clarification. I also found that the program’s



statistical information was limited and in need of expansion.
The following are recommendations concerning program management,
policy, procedures and future research that require attention:

1. An information pamphlet should be developed concerning
alternative dispute resolution procedures. The program is
enclosing an information sheet along with the Order of Referral
that provides an overall synopsis of either the mediation or
arbitration process.33 The information should be available to
all interested persons, (e.g. judges, the bar, litigants, etc.)
not just program participants.

2. A procedure for screening cases as to their suitability
for alternative dispute resolution methods. The program does
review the case file which often does not reflect the true
nature of the case. . As a pilot program we are going té process
one hundred cases through an orientation hearing conducted by an
experienced mediator. The mediator will meet with the parties
and the attorneys, explain the arbitration and mediation
process, conduct a review of the case and then recommend either
arbitration, mediation or trial.

3. An efficient payment and collection system must to be
developed. The financial portion of the program is to be
integrated with the anticipated data management mainframe

system. This will eliminate file duplication for the various

33The arbitration and mediation information sheets are in
Appendix N. '



program components.

4. An expansion of management information data such as case
type (e.g. personal injury, contract, auto negligence, etc.),
judicial activity in a case after program involvement (i.e. if a
case does not settle through mediation does it eventually settle
prior to trial?), settlement rate including case type to assist
with referral criteria, mailing address of plaintiff/petitioner
and defendant/respondent, etc., is needed for program
accountability and future research in the ADR arena.

5. A procedure should be developed for continued program
evaluation. A questionnaire similar to the one used in this
study may be physically handed to program participants when
their case is considered closed.

6. A comprehensive comparison of cases referred to
alternative dispute resolution with thoée cases that remain on
the traditional court trial track. Included in this study would
be time of filing to time of disposition, monitoring of cases
that go to trial, cases that settle prior to trial but settle at
the last moment resulting in the loss of judicial docket time,
etc. This research is needed to determine if alternative
dispute resolution is impacting volume and delay in the courts.

7. A simple, reliable and valid method for data collection
from the various circuits should be developed at the state
office level in order to evaluate the alleged benefits of ADR to
both the participants and the court.

8. A recommendation on my own agenda would be to gain
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/
program support from the Court Administrator of the Sixth

Judicial Circuit. He questions alternative dispute resolution
programs on the grounds that the money would be better spent on

additional judges.
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£.S. 1987

MEDIATION ALTERNATIVES TO JUDICIAL ACTION

Ch. 44

CHAPTER 44
MEDIATION ALTERNATIVES TO JUDICIAL ACTION

44101 Family mediation or conciliation services.

44201 Citizen Dispute Settlement Centers; establish-
ment and elements of operation; confidenti-
ality of information.

44301 ODefinitions. .

44302 Court-ordered mediation.

44303 Court-ordered, nonbinding arbitration.

44304 Voluntary binding arbitration.

44.305 Limitation on referral.

44306 Standards for mediator and arbitrator qualifica-

tions: rules of professional conduct and train-
ing.

44.101 Family mediation or concifiation services.—

(1) A county may establish a family mediation or
conciliation service to assist parties in resolving any con-
troversy involving the family.

(2) The court on its own mation or on motion of a par-
ty may refer the parties to this service.

(3) Notwithstanding the provisions of s, 119.14, all
oral or written communications in mediation or concilia-
tion proceedings are exempt from the requirements of
chapter 119 and shall be confidential and inadmissible

as evidence in any subsequent legal proceeding, unless .

both parties agree otherwise. This exemption is subject
to the Open Government Sunset Review Act in accord-
ance with s, 119.14,

(4) A family mediation or conciliation service is here-
by declared to serve a valid public purpose. The board
of county commissioners may support such a service by

appropriating moneys from county revenues or by levy-,

ing a service charge of no more than $2 on any circuit
court proceeding.

(5) The provisions of this section shail be liberally
construed in order to carry out effectively the purposes

of this section.
Weatory. — 2. 4, ch. 82-98; 8. 1, ch. 86~20.
Hote, —~Former 8. 74901
of.—4. 61052 Orssokstion of marrege.
9. 61.09 Akmony and chwd suppon d with G
& 81 10 Adpuchcation of obhgRUON 0 SUREON SOOUSE OF My chikd unConnect-
o walh crSSORION. chwid CuStody, Child'S DIYNAFY MERCENCE. SNG VINEtON.
8. 61 14 Mofication 0l suPPOr, MAMNENENCE, OF WRETY RURTIL & S5
ment,

Py

44,201 Cltizen Dispute Settiement c.:mn; estab-
lishment and elementa of operation; confidentiality of
information.—

(1) The chief judge of a judicial circuit, after consul-
tation with the board of county commissioners of a coun-
ty or with two or more boards of county commissioners
of counties within the judicial circuit, may establish a Cit-
izen Dispute Settlement Center for such county or coun-
ties. with the approval of the Chief Justice.

(2)(a) Each Citizen Dispute Settiement Center shall
be administered in accordance with rules adopted by a
council composed of at least seven members. The chief
judge of the judicial circuit shall serve as chairman of the
council and shall appoint the other members of the
council. The membership of the council shall include a
representative of the state attorney, each sheriff, a
county court judge, and each board of county commis-

sioners within the geographical jurisdiction of the cen-
ter. In addition, council membership shall include two
members of the general public who are not representa.
tives of such officers or boards. The membership of the
council also may include other interested persons.

(b) The council shail establish gualifications for and
appoint a director of the center. The director shall ag-
minister the operations of the center.

(c) A council may seek and accept contributions
from counties and municipalities within the geographical
jurisdiction of the Citizen Dispute Settlement Center and
from agencies of the Federal Government, private
sources. and other available funds and may expend
such funds to carry out the purposes of this seciign.

{3) The Citizen Dispute Settlement Center, subject
to the approval of the council and the Chief Justice. shall
formulate and implement a plan for creating an informal
forum for.the mediation and settlement of disputes.
Such plan shall prescribe:

(a) Objectives and purposes of the center;

(b) Procedures for filing complaints with the center
and for scheduling informat mediation sessions with the
parties to a complaint;

(¢) Screening procedures to ensure that each dis-
pute mediated by the center meets the criteria of fithess
for mediation as set by the council;

(d) Procedures for rejecting any dispute which does
not meet the established criteria of fitness for mediation;

(e) Procedures for giving notice of the time, place,
and nature of the mediation session to the parties and
for conducting mediation sessions;

() Procedures to ensure that participation by ail
parties is voluntary; and

(g) Procedures by which any dispute that was re-
ferred to the center by a law enforcement agency, state
attorney, court, or other agency and that fails at media-
tion, or that reaches settiement that is later breached,
is reported to the referring agency.

(4a) Each mediation session conducted by a Citi-
zen Dispute Settlement Center shall be non;uducual and
informal. No adjudication, sanction, or penaity mzy he
made or imposed by the mediator or the center.

(b) A Citizen Dispute Settlement Center may refer
the parties to judicial or nonjudicial supportive service
agencies.

(5) Any information relating to a dispute obtained by
any person while performing any duties for the center
from the files, reports, case summaries, mediator's
notes, br other communications or materials, oral or writ-
ten, is privileged and confidential and shall not be pub-
licly disclosed withaut the written consent of all parties
to the dispute. Any research or avaluation effort directed
at assessing program activities or performance shail
protect the confidentiality of such information. Each par-
ty to a Citizen Dispute Settlement Center proceeding.
has a privilege during and after those proceedings to re-
fuse to disclose and to pravent another from disclosing
communications made duting such proceedings, wheth-
er of not the dispute was successfully resolved. This

213
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subsection shall not be construed to prevent or inhibit
the discovery or admissibility of any information which
is otherwise subject to discovery or which is admissible
under applicable law or rules of court, except that any
conduct or statements made during such medialion ses-
sions or in negotrations concerning such sessions shafl
be inadmissible in any judicial proceeding.

(6) No officer, council member, employee, volunteer,
or agent of a Citizen Dispute Settlement Center shall be
held liable for civil damages for any act or omission in
the scope of his employment or function, unless such
person acted in bad faith or with maiicious purpose or
in 3 manner exhibiting wanton and willful disregard of
the rights, safety, or property of another.

(7) Any Citizen Dispute Settlement Center in opera-
tion on Octobar 1, 1985, may continue its operations in
its current form with the approval of the chief judge of
the judicial circuit in which such center is located, ex-
cept that paragraph (4Xb) and subsections (S) and (6)
shall apply to such centers.

(8) Any utility reguiated by the Florida Pubtic Service

Commission is excluded from the provisions of this act.
Hetory.—s. 2. ch. 85-228.

144.201 Definitions.—As used in ss. 44.301-44.306,
unless the context requires otherwise: ’

(1) °‘Mediation” means a process whereby a neutral
third party acts to encourage and facilitate the resolu-
tion of a dispute without prescribing what it should be.
it is an informal and nonadversarial process with the ob-
jective of heiping the disputing parties reach a mutually
acceptable agreement.

(2) “Arbitration® means a process whereby a neutral
third party or panel listens to the facts and arguments
presented by the parties and renders a decisior which
may be binding or nonbinding in accordance with the

provisions of ss. 44.301-44.306.
History.—9e. 1, ch. 87-t70.
TNt —EMective January 1, 1988

144,302 Court-ordered mediation.—

(1) Except as provided by rules promulgated by the
Supreme Court, a court may refer all or any portion of a
contested civil action filed in a circuit court or of any con-
testad <ivil action filad in county court in which there is
a dispute as to any issue, to mediation, if an appropriate
mediation program has been astablished in the circuit
or county over which hie court has jurisdiction.

(2) Each party involved in the mediation proceeding
has a privilege to refuse to disclose, and to prevent any
person present at the proceeding from disclosing, com-
munications made during such proceeding whether or
not the dispute was successfully resolved. This subsec-
tion shail not be construed to pravent or inhitit the dis-
covery or admissibility of any information which is ather-
wise subject to discovery or admission under applicable
law or rules of court. There is no privilege as to communi-
cations made in furtherance of the commission of a
crima or fraud or as part of a plan to commit a crime or
a fraud. Nothing in this subsection shall be construed so
as to permit an individual to obtain immunity from prose-
cution for criminal conduct.”

(3) The chiet judge of each judicial circuit shail main-
tain a list of mediators who may be appointed lo carry

oof justica,

out the provisions of this section. The chief judge shall,
by administrative order, cerlify those persons who are
eligible and qualified {o serve as medialors in accord-
ance with standards established by the Supreme Court.
Whenever possible. qualified individuals who have vol
unteered their ltime 10 serve as mediators shall be ap-
pointed.

{4) Mediation shall be conducted according to rules
of praclice and procedure as adopted by the Supreme

Court.
History. —3 2. ch 87-17
tNote.—~E€ fectve January 1. 1988,

144,303 Court-ordered, nonbinding arbitration.—

(1) Except as provided by rules promulgated by the
Supreme Court, subject to the availability of tunds for
the pavment of arbitration services, a court may refer
any contested civil action filed in a circuit or county courn
to court-annexed, nonbinding arbitration. Arbitration
shall be conducted according to rules of practice and
procedure as adopted by the Supreme Court.

(2) Arbitrators shall ba selected in accordance with
rules adopted by the Supreme Court. Arbitrators shal
be compensated by a fee of not more than $75 per day
plus 20 cents per mile for each mile of travel necessitat-
ed by service as 2an arbitrator.

(3) An arbitrator or, in the case of a panei, the chiet
arbitrator, shall have such power to administer oaths or
affirmation and to conduct the proceedings as the rules
of court shall provide. At the request of any party to the
arbitration, such arbitrator shall issue subpoenas for the
attendance of witnessas and the production of books,
records, documents, and other avidence and may apply
to the court for orders compelling such attendance and
production. Subpoenas shail be served and shall be en
forceable in the manner provided by law.

(4) The arbitration decision shall be presented to the
parties in writing. An arbitration decision shall be final it
a request for a trial de novo is not filed within the time
provided by rules promuigated by the Supreme Court.
The decision shall not be made known to the judge who
may preside over the case unless no request for trial de
novo is made as herein provided or unless otherwise -
provided by law. it no request for trial da novo is made
within the time provided, the decision shall be referred
to the presiding judge in the case who shall enter such
orders and judgments as are required to carry out the
terms of the decision, which orders shail be enforceable
by the contempt powers of the court, and for which judg-.
ments execution shall issue on request of a party.

(5) The party having filed for a trial de novo shall be
agsessed the arbitration costs, court costs, and other
reasonable costs of the party, including attorney’s fees,
investigation expenses, and expenses for expert or oth-
er tastimony or avidence incurred after the arbitration
hearing if the judgment upon the trial de novo is not
morae favorable than the arbitration decision. The court
may waive an assessment of costs required upon a find-
ing that the imposition.of. costs would creatae a substan
tial economic handicap or would not be in the interest

History.—9. ). ch. 87-170.

Note. —EfMectve Jarnary 1. 1988,

N0t — The wortls “an artetrator’ were substtuted by the editors lor the words
‘s o or y of gy wih he
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144.304 Voluntary binding arbitration.—

(1) Two or more parties who are involved in a Civil
dispute may agree in writing to submit the controversy
1o voluntary binding arbitration, in lieu of litigation of the
issues involved, prior to or after a lawsuit has been filed,
provided no constitutional issue is invoived.

(2) If the parties have entered into an agreement
which provides for a method for the appointment of one
or more arbitrators, the court shall proceed with the ap-
pointment as prescribed, except that at least one of the
arbitrators, who shall serve as the chief arbitrator, shait
meet the qualifications and training requirements adopt-
ed pursuant to s. 44.306. In the absence of an agree-
ment, or if the agreement method fails or for any reason
cannot be followed, the court, on application of a party,
shall appoint one or more qualified arbitrators.

(3) The arbitrators shall be compensated by the par-
ties according to their agreement, but not at an amount
"~ less than $75 per day.

(4) Within 10 days of the submission of the request
for binding arbitration, the court shall provide for the ap-
pointment of the arbitrator or arbitrators. Once appoint-
ed, the arbitrators shall notify the parties of the time and
placa for the hearing. |

(S) Appilication for voluntary binding arbitration shall
be filed and fees paid to the clerk of court as if for com-
plaints initiating civil actions. The clerk of the court shall
handle and account for these matters in all respects as
it they were civil actions, except that the clerk of court
shall keep separate the records of the applications for
voluntary binding arbitration from all other civil actions.

(6) Filing of the application for binding arbitration will
toll the running of the applicable statutes of limitation.

(7) The chief arbitrator shall have such power 1o ad-
minister oaths or affirmation and to conduct the pro-
ceedings as the rules of court shall provide. At the re-
quest of any party, the chief arbitrator shall issue sub-
poenas for the attendance of witnesses and for the pro-
duction of books, records, documents, and other evi-
dence and may apply to the court for orders compelling
attendance and production. Subpoenas shall be served
and shall be enforceable in the manner provided by law.

(8) The hearing shall be conducted by all of the arbi-
trators, but a majority may determine any question and
render a final decision.

(9) The Flonda Evidence Code shall apply to ail pro-
ceedings under this section.

(10) An appeal shall be taken to the circuit court and
shall be limited to review on the record and not de navo,
of:

(a) Any alleged failure of the arbitrators to comply
with the applicable rules of procedure or evidence.

(b) Any alleged partiality or misconduct by an arbi-
trator prejudicing the rights of any party.

(c) Whether the decision reaches a result contrary
to the Constitution of the United States or of the State
of Florida.

The harmless error doctrine shall apply in all appeals. No
further review shall be permitted untess a constitutional
issue is raised. .

(11) It no appeal is taken within the time provided by
rulas promulgated by the Supieme Cours, lhven the deci-
sion shail be referred to the presiding judge in tha case,
or if one has not been assigned, then to the chief judge
of the circuit for assignment to a circuit judge, who shall
enter such orders and judgments as are required to car-
ry out the terms of the dacision, which arders shall be
enforceable by the contempt powaers of the court and for
which judgments execution shall issue on request of a
party.

Mistery.—q. 4, ch. 87-17).
Nose. —EMectve January |, 1988,

144.305 Limitation on referral.—The court shalil not
refer an issue to mediation or nonbinding arbitration if
such issua has been referred to arbitration or mediation

under mandate of Florida law.
Miatory.—9. S, cn. 87-473
"Nete. —Eftecive Januery 1, 1980

144.308 Standards for mediator and arbitrator quali-
fications; rules of professionai conduct and training.—

The Supreme Court shalil establish minimum standards =

for qualifications, rules of professional conduct, and
training standards for mediators and arbitrators who are
appointed pursuant to this act. No person may be ap-
pointed to serve as a mediator or arbitrator uniess he
has .been certified by the chief judge of a circuit in ac-
cordance with the standards established by the Su-

preme Court.
Mistory.—¢. 6. cn 87-17).

‘o —clectve Jarnuary |, 1963,
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wrreme Cowet of Fflorid=

magacmman Aamecieace
W i e IS astawer

Ho. 71,312

RULI3 CF CIVIL PRCCITURE
IN RE: PROPOSZD RULZIS FOR
IMPLENENTATION OF
FLORIZA STATUTIS 3=2CTICX
. 44.301 - .308.

(Decemder 21, 1397

PSR CURIAM.

The 1987 Legislazure 2npacseg Chagter 37-173, Laws of
Florica, o bte cocdified at sections 44.301-.306, Flori<a
Statutas (1987), dealing with ardizzazion and mediactian,
aeffactive January ., '1963. Under section +44.]06, this Caur? is
charged with the resgonsidilizy of promuligating sules of

Tocedur2 and prac:tice and as=ablisning ainimum standards for
Qualifications, zules ¢! prcfessional canduct, 4nd tfainiag
standazcs for medliatars and arbitrators who are apgoiated
pursuant co the act. This Cours, by administracive aorcer issued
July 2+, 1987, aproiatad a ediation and Arbditratign Cecmmitiee
Lo make rsecommencations I0 tle Cours on asprogriate Tules 39
edope.

The ccmmicize submictiaad 1:is progssed cules o2a 2ctocer 12,
Interested parties were asked to subtmit =omments and suggestions
aftar cublicacicn 3i the procosed rulas. Cral arjument «as helid

on Cecemkter 3, 1937, et which tine the scmmitgiee was askag to
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reconsiders
seceived. A modifisd soopesal was susmittad Decemger 23
As an iaterim measuze, in lighs ¢f the Jaguazy i,

efiactive data of tRe act, we adopt %ae

modified by ths commictae. The actachec

rulas shall zeccm

its prerasal (n ligzat of the objectisns and commencs

. 2287,

3238

srscosed rula2s as

A.M., Januars 1, 1988 and shall te subject to

effective 12:01
amencment after fuz<her sonsideracisn by zhe Zourt. Incerescad
partias are iavited o sucmit comments and suggestions ragazding
the modified rules as adopted on or beZore Mazch L, lg8s.

It -is so orcdered.
MCCCUALD, $.0., and QVIRATONW, IHRLITY, 3EAW, 2AAXITT, CRINIS and
XCCAN, 3., CQancus
THE FILING OF A HOTICYU T2R REHZARZING SHALL NOT ALTIR TY¥Z =IreCoIive

CATE CF TuzIs:

PRy T

ICLZS.
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1.700 Rulies Comnon co Mediation or Arbitration.

(3) Referzal by prasiding ijudge. Ixceot as hareinaftar
oroviced, the presiding judge mav reier any sontestad
¢ivil macter or s=2leczad issues for assignment 32
mediaction or arbitration.

(1) Hearing date. The first mediacion
conference or arbitraticn hearing shalli be held
within 50 days of referzal, unless sooner
ordered by the cours.

(2) Notice. Within 10 days after the case
has been raferrzed for aeither mediation or
arpitration, the court or its designee shall
notify the parties and either the mediator or
arbitrator in writing of the date, tine and
place of the conferenca.

{b) A par=y may mowre, within 1S5 days after the order cf
raferral, to dispense with mediation and «with
arbitration, respectively, if the issue to Dde
considered has been previcusly mediated oz asbitraczad
between the same partiss puzrsuant to Florida law.

(c) Waiver or deferral of mediation or ackizraction.
Wwithin 15 days of the court orcer assigning the case to
mediation or arzbitration, any 2arty may f{ils a motion
with the court to detfer or forego. the process. Such
motion shall set forth, in detail, the facts and
circumstances supporting the metion. Mediation or
arbitration shall be tolled until disposition of the
motion.

(d) Calculation of times. All times her2under shall be
calculatad in accordance with Rula 1.020(a) fla. R.
Civ. P.

{e) Disqualification cf a mediator or arditrator. Any
party may move the court o disqualify a mediator or an
arbitrator using the procedures of Fla. . Civ. P.
1.432. Mediators ance arbitraters have a duty to
disclose any fact bearing on their qualilicacions,
including any fact which would be ground for
disqualification of a judge. If the court zulee that a
mediator or arbitrator is disqualified from hearing a
case, an order shall be entered setting forth the name
of a qualified replacement. MNothing in cthis provision
shall limic the discretion of a mediator or arbitrator
to rafuse any assignment. A mediator or arbitrator may
elact voluntary disqualificaticn, which is final upon
service upon the pazties and the court. The time for
mediation or acbitration shall be tolled during any
periods in which mediation or arbitration is deferred
pending determination of a disqualificacion motion.

1.710 Mediation Rules.

(3) Completion 2f mediation. Mediation shall be
completed within 30 days of the first mediation
canference unless extancded by order of the court on
moticn of the mediatar or of a party. 1o extension of
time shall te f2r a period exceeding 50 days from the
first mediation conferenc2. The mediator's revore
shall be filed immediaczely with the coust upoen its
becoming binding on the parties pursuant to R[ule
1.730(b).
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(B) Exclusions {-om mediaticn. 7The f£oliowiag
cateqories of claims shall not te rsferzed 0 meciacion
except upan cetiticn Of all parcies.
(1) Acpeals Zzcm zulings ¢Z administracive
agencias
(2) Bond estreasures
(3) Forfeitures of seized property
(4) Habeas corpus and axtraordinary wriss
(S) 8ond wvalidations
(5) Ceclaratory relief
(7) Any litigation expeditad by statuta or
rule, except issues of parental responsibility
(8) Such other matzers as may be sgeciliasd by
order of the Chief Judge in the Circuic

(¢) Discovery. Discovery pursuant to Rule 1.280 7la.
R. Civ. 2, may continue througnout mediation. Such
discovery may be delayed or defarzed upen agreement of
the parties. All discoverv shall be held in azevance,
and the times tolled, upen sutmission of a written
sattloment agreement to the coursz.

1.720 Mediation Prcceduzes. )

{a) Intarim or emexgency zz=lief. CSither pazty may
apply to the court for latezrim or emergency reliaf atc
any time. . Mediation shall c¢ontinue while such mocicn
is pending absent a ccnerary-order of the couzrt, or a
decision of the mecdiatar to adjourn pending disposition
of the motion. Time for ccmolecing mediation snall te
tolled during -any periods wnere mediation is
interzupted pending resolution of such motions.

(b) The court, upon written notice f{rom the mediator
that any party has failed to appear after receiving
written notice and without gecod cause, may acply
appropriata sancticns as prowvidad by the Florida 2ules
of Civil Procecurs, inzluding taxing of the fees and
costs of the mediatcr.

(¢) Adjournments. The mediator may adjourn the
mediacion conference at any time and may set cimes for
reconvening the adjouzned conference. No further
notification is required for parties present at the
adjourned conference. The mediator may suspend or
terminate mediation whenever, in the opinion of the
mediator, che mnattar is not appropriata for furzher
mediacion.

(d) Counsel. The mediator shall at all zimes be in
control of the mediation and the procadures to be
followed in the mediacion. Counsel for each party may
attend the mediation conferencs and shall at all times
hbe permitted to privately communicate with their
clients. Presence of counsel is not required and in
the discrecion of the mediator, mediaticn may proceed
in the absence of counsel.

(e) Communicacion with sarties. The mediator nav meec
and consult privately with any party or parties or
their counsel. With consent of the varties, the
mediator may speak with cdesignated third parties about
substantive issues involved in the mediatcion.
Mediators are not restrictad in their communicatien
with third parcties concerning procedural or
administracive matters.
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{€) Aopointment and ccmpensation oI mediatey. The
presidiang judge fay apgoliat any zerson as a madiator
who meets the gualificasions sec for=h i thesa zules.
The prasiziag judce may also, in appropriate cases,
aPLoiNt sSreclalists Or eXTerts Wno are nos
court-apgointad mediatoTs 0 assist court-appeinted
Tediators. The mediator may o€ an uncomgensated
voluntaer, a gcvernment emplovee or may te compensaced
according to the writzan agrzement 2f the garties. In
the absence of such written agreements or <f any
ocbjections sarved on the mediator and other pacties dy
any parzy within LS days of the order rceferzing the
matter to mediation, the maediacor shall be comgensacad
at the hourly rata set oy the presidiang judge in the
referzal order. Where acpropriata, each party shall
pay a prcporticnata share of the total chazges of the
mediator.

1.730 Complation of Mediation.

(a) Report of no agrsement. In cases winere <he parties
do not reazh any agrsement as =9 any matter as a rosult
of mediaticn, the mediasor shall immediately gegor:t
such to the coust wWIthout any comment or
recommendacion. :

(b) Report on agreement. In cases where agreement or
partial agreement is ceached as to any mactier or issue,
including legal or Zactual issues to be detarmined by
the court, such agreement shall be reduced to writing,
signed by the par<ies and their counsel, Lf any, and Ze
immediately thersafter sudmittad to the couzt. 1f
counsel neither signs nor objects, in writing, to the
agreement within 1lC days of service on counsel, then
the agreement is conclusively presumed to be approved
by counsel and shall then be immediacely submitied o
the court. Once the agreemsnt becomgs binding ugon the
parries by their execution and that of their counsel,
it may only be set aside bv the cour: pursuant t9 these
zulas. The agreement shall set forth all relevanc
statements of fact and statements cf future coursas of
conduct as agreed upon by the parties.

(c¢) Court's acticn. Within 10 days aftar zacsiving the
agreement, the c¢court shall determine whether cthe tarms
are lawful, within the jurisdiction of the court, and,
where court appraval is requized by law, ia the best
interests of all parties concerned, ianciudiang miner
children where approrriate. £ the courxt has not filed
a written objection witaia 10 days after receiving the
report, the agreement shall become binding on the
parties. If the judge rejects or fails zo adopt any
part of the agreemenc, <either party may, within L0 days
of receipt of the order, give notice to all parties
declaring the agreement void.

Committee MNote

After making the determinacion called for in
this rule, the court may consider it
approgriate to take any of the following
courses of action: approving or reject=ing the
agreement in wnole or in zarct; holding an
evidentiary hearing to detecmine the
appropriace course of action; requiziag the
parties to return td medliation o sactla anv
unresolved issues; modifving either the :
sanctions or remedies contained in she
agreement; requising the parties to submit any
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unrasolved issues to arhitracion under =ule
1.300; or secting tnhe case Ior triad.

(d) Iagosizion 2f sanc:ions. In the event of any
breach or failure %o seriorm undar the stigulated
agraement, as approved by the judge pursuant to
sucdirisicen (¢) of this zule, the sanctions agreed upon
or such ather romedy as the coust nay deem appropriace,
shall ke .imposed by ordar of the couzrt.

1.740 Family Law Mediation. GSverv affor: should be
made to expediza mediation of parental responsibility
issues. In casgses in which there are complax or
substantial tax, financial or pragerty issues, the
cours shall refer such issues to a lawyer or Cartified
Public Acccuntant mediator. The court may refer
parental responsidilicty issues to a non-lawyer mediacor
ia such cases.

1,750 Small Claims Matters.

{a) Scheduling. The mediator shall be aprointed and
the mediation conferencs held during or immediacaly
after the precrial conference unless otherwvise cordarzed
by the court. In no event shall the mediation
conferance be nheld more than l4 cays after the pretrial
conferenca.

(b) Settlement authority. 1If a parsy gives ccunsel or
another representative authority to sectle the macter,
the party need not appear in person. Counsel or the
other rzepresentativa may sveak for the party in the
mediation conference notwithstanding the limitacions on
counsel's participation contained in Rule 1.720(d).

(¢) Agreement. Any agreements reached as a rasult ot
Small Claims ediaticn shall 'be written in the form =
a4 stipulation. Aftar courst review pursuant td Rula
1.740(¢c), the stizulation shall be entered as an ordar
of the court. :

1.760 Mediator Qualifications.

(a) County coust mediators. For certification by the
Supreme Couxt, a mediator of county ¢ourt matters must:

(1) have completed a minimum of a 20 hour
training program certified by the Supreme
Court; and

(2) have observed a minimum of four mediation
conferences conducted by a court certified
mediacor; and

(3) have co-mediated a minimum of three
mediation conferences with a court certified
mediator; and

(4) have conducted a mediation conference under
observation of a court cerzified mediator; and

(S) have been certified by the Chief Judge of
the Circuit pursuant to Section +4.302(3;,
florida Statuces (1387)

(6) or, be certified as a ciszuit cour<
mediator.



{b) FPamily nediators. For ceztifizatisn by =
Couxzt, a mediaccz of family and dissolutizn 2
issues mus<

(1) have a Mastezrs Cegzee in social wer
mental health, tehavioral or social sc:i
or te a physician cerzified to practice aculc
or child psychiatrv; or =e an actornay cr 2
Cartified Public Accouatant licensed 0
practice in any Unictad Statas jurisdiction; and

(2) have at laast five years practical
axperience in one of the atove mentioned
fields; and

(3) have complated a minimum of 40 hours in a
mediation training course certified by the
Supreme Ccur=; or have received a Masters
Degrae in family mediaction from an accraedited
college or university; and

(4) have been certified by the Chiaf Judqge of
the Circuit pursuant to Section ++4.302(3).

(¢) Cizcuit courz mediators. For certificaction by th
Supreme Court, the mediator 9f Circuit Coust nmatcers,
other than family matters, must

(1) be a former judqge of-a trial court wno was
a memper of the tar in the stata in which the
judge presided; or be a member in good standing
of the Florica Sar with at least five ycars
Florida prac+tice; and

(2) complete a minimum of a 40 hour mediation

training program cersified by the Supreme

Couct, :
(d) Scecial ccnditions. 2rior to Jenuary l, 1399, cthe
Chief Judge of each Cizzuit may certify any mediator
who is curzently mediating in an established mediation
Pragram and who

(l) has been acztively engaged in the practice
of mediation for the preceding year; and

(2) complectes the minimum training specified ia
these rules for the particular type of
mediation. Medlacors oresently grac=icing
pursuant to section (1) of this subseczion may
continua te do so {or 710 more than 5 months
past the date upon which the Supreme Couz<
certifies a training program agpropriate to
their needs. Such mediators may contiiue to
practice mediation after such period if they
satisfactorily complete regquirements of such
training programs, including succassful
complecion of a form of examination aporoved by
the Supreme Cours of Florida. Such mediators
may continue to practice mediaticn in the field
of prior practice.

1.770 Stancards for-'Mediation T:aiding Programs.

(a) Circuit court mediators. Mediation trainins sor
mediators of circuit court matters, cther than Eamily
matters, should consist of a minimum of <0 hours
training in a proqgram approved by the Supreme Cours.
That training should address the following:



mediation theorw

mediacion prccess and technisues

stancar<s 9¢ zoncucs f2r mediacors

conilict management and iatervention skills
communicy resources ana cetferral grocasses
(6) successful completion of an examinacion ac
such time as a form of examination shall have
been approved by the Supreme Court of Florida.

—~ e~~~
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(b) Family mediacecrs. Mediation training for mediacors
of family maczters shculd consist of & minimum of 40
hours of training in a program approved by the Supreme
Cour=. That training should address those arseas
required in subsection (<) of this rule and in addition
the following:

(1) psvchological issues in separation, divorcze
and family dvynamics

(2) issues concerning the needs of children in
the contaxt of divorce

{3) family law, including tssues of custody,
child suppors, and asset avaluaticon and

distribution as it relates to divorce .

(4) family econcmics

(S) successful completion of an examination at
such time as a form of examination shall nave

teen approved by the Supgreme Court of florida.

{c) County court mediators. Mediation training for
county court mediators should consist of a minimum of
20 hours tralning in a program approved by the Supreme
Court. That txaining should address the tollcwing:

written and oral commun;cacion

mediation theory

the mediaticn process and technicues
standards of conduct for mediators

conflict management and intervention skills
the court preocess

community resources and referral processes
successful completion of an examination ac
such time as a form of examiracion shall have
been approved by the Supreme Couxt of Florida.

P T U N W B gy
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(d) The requirement of successful completion of an
examination is suspended until a form of axamination
has been approved by the Sup:eme Couzt of Tlorida.
Uoon apprcval of a form of examination, practicing
mediators, wnho have previously complecaed a coursa cf
training later approved by the Supreme Court of
Plorida, will not be required to retake such a course
if they successfully complete the approved fcrm of
examination.

1.780 Duties of the Mediator. -

(a) The mediator has a duty to define and describhe the
process of mediation and its cost during an orientation
session with the parties before the mediation

conference begins. The orientation should include the
following:

(1) che differences between mediation and other
forms of conflict resolution, including therapy
and counseling;

(2) the circumstances under which the mediator

may meet alone with ‘either of the parties or
with any other person;
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(3) the confidentialisy greviaisn as provized
by Florida law;

(4) the dutias ancd ra2sponsibilities of the
madiatcr and of the parzties;

{S) the fact that any ag-eement reached will Ze
reached =y mutual consent of the parties;

(6) the iaformacion necessacy f{or definiag the
disputed issues.

(b) The mediator has a duty to be lmpartial, and o
advise all parties of any circumstances cearing on
possible bias, prejudice or impartialicy.

1.800 Casa Eligibility for Ccurt-ordered Non-binding
Arbitration.

(a) Exclusions fzeom arbitzacticn. Tihe following
catagories of claims shall not be referrsd to
non-binding arbitration except upon gatition of all
Jarties: .

(1) Appeals from rulings of administrative
agencies

(2) 2ond estreatures )

(3) Forfeictures of seized properties

(4) Habeas ccrpus or other extI3orcinary writs
(S) 3ond validacticns

(6) Ceclaratory reliet

(7) Collection matters supported oy duly
executad promissory obligations

{8) Mor=gage ioreclosures

(9) Concemnaticn actions

(10) Proceedings undar.Chapters §i, 63, 83 and
742

(l1) Mame changes

(12) Any litigation expeditad by statut2 Qr

rule

(13) Cases in wnich there has been previous
statutorily mandated azbitsaction

(l4) Civil or criminal contempt

(15) Such other matters as may be specifisd by
ordaezr of the Chief Judge in the Circuit

(l6) Cases raferzed to mediation gursuant %o
Rule 1.7Q00(a) of these zules.

1.810 Seleczion, Qualification, Training and
Compensation of Arbitzacors.

(a) Selection. The Chief Judge of the Circuit or his
designee shall maintain a list of qualified persons who
have agreed to serve as arbitrators. Cases aszjigned td
arbitration shall be assigned to an arbitrator or to a
Panel of three arbitrators. The court shall determine
the number of arbitrators and designate them wichin 13
days aftar service of the order of referrzal in the
apsence of an agreement by the parties. In the case of
a panel, one of the azbitzators shall te appointad as
the chief arbitracor.

{b) Qualification. Axoitrators shall bYe members of -he
Tlorida Bar, except where otherwise agreed by che
Dar=ies. The chief arbitrator shall have been a memcer
ot cthe Floricda 2ar for at least five years.

individuals who ar2 not members cf the flcrida 3ar may
serve as arbitrators ugon the agreemenc of all pasties.
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(c) Traiaing. All arbiccazors shall attend 4 hours of
craininc in a progzam apgreoved bv the Supreme Csust of
florida.

(d) Ccmpansation. The Chief Judge ¢f each Jjudizial
Circait shall escablish zhe ccompensation of arbitracors
subject to the limications ia section 44.203(2),
Florida Stacutes {1287). .

1.320 Hearing Procaduces for Nen-biading Azbitzatien.

(a) Authority of the chief arbirrator. The cnief
arbitzator shall have authority to csmmence and adjouzn
the arbitration hearing and carzvy out other such dut;es
as are prescribed by section 44.30]), Florida Stacutes.
The chief arbitrator shall nct have authori:y to hold
any person in coantempt Or %2 in any way iacose
sanctions against any persson.

{b) Conduct of the a:bx: ation hearing.

{1) The Chisf Judge of each Jucdicial Clizcuit
shall set prccecedures for dectermining the time
and place of the arbitra=ion nearing and may
establish other prccedurss for the expeditious
and ordarly operatiocn of the arbitration
hearing %o the extant such srocadurss are a0t
in conzlict with any Rules of Courc.

(2) Hearing procedures established by the <ourt
should te disseminated to the local bar and
shall be incluced in the notice of arbitration
hearing 'sent tc the partiss and arbitration
panel.

(3) Individual parties or authorized
representatives of corgorata zarties shall
attend the arbitracion hearing z=nless axcused
in advance by the chief arbitrazor for goed
cause shown.

(¢) Rules of aevidence. The hearing shall bes cenducted
informally. Presentation of testizony shall be kept :=o
a minimum, and matters shall be presented to the
arbitrator(s) primarily througnh the statements and
arguments of counsel.

(d) Orders. The chief arbitrator may issue
instructions as are necassary for the expeditious and
orderly conduc= of the hearing. The chief arbitrator's
instructions are not appealable. Upeon notice to all
parties the chief erbitrator may aooly to the ptesxdan
judge for orders directing comrliance with such
instructions. Instructions enforced by a court order
are appealable as are other orcers of tha court.

(e) Default of a party. Where a parsy fails to agpear
2t a hearing, the chief arbitzator mav Proceed wita the
hearing and the arbitration ganel shall rencer a
decision basaed upon the facts and circumstances as
presentad by the parties present.

(£) Record and transcript. Any party may hawve a record
and transcrige made of the arbizration hea:znq at che
party’ s expense.

(g) Completion of the arbitration process.
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(1) Ardbitration shall be complezed withia 30
days of the ZIi-st arbitrasien dearcing unlass
extenced 2y ordezr 9f tie Court <£a motion QL the
hief arhisrator or of a par<y. No aextansion
of zime shall be for a ceriod exceeding 350 davs
fzom cthe dace of the first arbictration hearing.

(2) Upon the completicn of the asbitration
process, the arsitrator(s) shall render 2
dacisicn. Ia the case 2f a zanel, a dacisian
shall be final upon a majority vrota ¢f the
panel.

(3) #7ithin ten days of tha final adjouznment of
the arbitration hsaring, the arditrator(s)
shall, in writing, notify the parties of their
decision on a form apzroved by the Supreme
Court. The arditration decisicn may set for<ch
the {ssues in contsoversy and the
arbitracer(s)'s conclusions and £findings of
fact and law, The arbitra2tor(s)’'s decision and
the originals of any transczipcs shall be
sealed and filed with che clerk at the time the
partias are notified af the decision.

(h) Time for filing motion for =rial de novo. Any
party may file a motion fo9r a trial de aovo. If a
motion for a trial da nove is not made within 20 days
of servica on the partias of the decision, the decision
shall be referred to the presiding judge who shail
enter such orders and judgments as may be regquired to
carry out the terms of tle decision as provided by
section 44.303(4), Ploricda Statutes (1387).

Committaa Note

Arbitration prcceedings should be informal and
expeditious. The court should take ints
account the nature of the proceedings when
detvermining wnether to award costs and
attorneys fees aiter a trial de novo. Counsel
are free to file exceptions to an arbitration
decision or award at the tine it is to be
considered by the court. The court should
consider such exceptions when decermining
whether to award costs and attecrneys fees. The
court should consider Rule l.4+2, Fla. R. Civ.
?. concarning offers of judgment and sacticn
45.061, Flor:ida Stacutes (1985) coacerning
offers of settlement, as statements of 3ublic
poelicy in deciding whether IZees should be
awarded.

1.830 Veluntary 3inding Arbitzation.
{a) Absence of party agreement.

(1) Compensation. 1In the absence of an
agTeement by the parties as to compensation of
the arbitracor(s), the c¢surt shall decermine
the amount of compensation subject to the
provisions of section 44.304(3), Florida
Statutes (1987).

(2) Hearing procedur2s. Subject to these rules
and section 44.304, Florida Statuteas, the
parties may, bv written agreemenc berfore the
hearing, establish the hearing procedures for
voluntary binding arbitratien. In the absence
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of such agreemens, the coust shall establish.
the hearing procaduzes.

(b) Racsrd and transeript. A secord and transcript nav
be mada of the azbitration nearing if raguestad 37 aay
party or at the direcetion of the chief arbitrater. The

zecord and transcript may te used in suksaquent iecal
preceedings subject to the Florida Rules of cgvidanca.

(¢) Arbitracion decision and appeal.

(l) The arbitrator(s) shall serve the pazties
with noticas of the decision and file the

decision with the court within 10 days of the
final adjournment of the arbitration hearing.

(2) A voluntary binding azrbitration decision
may be appealed within 30 days aftar serrice cf
the decision on the parties. Apgeal (3 limited

to the grounds specified in section 44 304(10),
Plorida Statutes (1387).

(3) If no appeal is filed within the time
pariod set out in subsection (2) of this rule,
the decision shall be referzed to the presiding
judge who shall enter such orcess and judgments
as required to carry out tha cerms of zhe
decision as provided undsr sact-on 44.304(L1),
Florida Stacutes (1987).
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Qriginal ?csceading - Pulas i Civil Frocedure

David U. 3trzawn, Chairman, Mediation and Arbissacisn Comnittes,
Orlando, Florida:; Richard Doelker, 2?residen%, Tlarida Associaszicn

0% Prolessicnal Family Mediazcrs, and Petss Q. 3rick, Vice=drasidens,
Pcre ichev, FTlorida,

for Petitiocner

Terxance Russell., Ft. Lauderdale, Florida; Geralidine Lee ‘Jaxmman,
?lantacion, Tlorida: Carole S. ?riade, Direcser, Famaly Scurss
Sexvices, Hillsbozouch c-u::v Coustiicuse, Tampa, Tlorida; Iza Azrars,
Chairman, Tamily law Secsion Rules Comnitzae, Miami, .Florila;
Maurice Jay zutner, Caa--man, Family Law Sectica, Miami, Filorila;
Iza Abrams ¢l Abrams ¢ Anxrams, 2.A., Cs=-Chairman, Family Law

Section Aules Commitzee, Coconut Grove, Tlorida; Cvnchia Grean,
Chairman, Family Law Section Amicus Comnittee, Miami, Flovida:
Joseph R. Boyd a.d Wiiliam #. 3ranch of 3ovd aad 3ranch, P.A.,
Tallahassee, Floricéa and Chriss wWalker, Florida Ceparsmen: of tealsza
and Renabilisative Services, Tallahassee, Florida, for the Staze

oI Floricda, Deparement of Health and Rehanilicative Se:v::es;

John 7. Harkness, Jr., Ixecutiva Jireczar, Tha Fleriia Bar
Tallahassee, Florida and Terzencze =usse--, Chairman, Alan 7. Dizong,
Miami, FloriZa, and 3en E. Rill, III, Tampa, Florida, on tehail of
the Soaxd of Governors; Garald T. Wetherington, CaiaZ Judse, and
Leslie Ratlifi ané Ccnaid 2olicck, Zlevencsh Judizial Circuis
Administracive Oflice of the Courts Laegal Divisioa, Miami, Tlarida;
Rene Grafals, Ragional Vice --esx-e"., Anerican Arbisration Asso-
clation, Miami, Florida; Gilberz A. Sazich, Chie? Judge, Tweli=h
Judicial Cizzsuis, The nsaoc.ac-on of Retsired Attornevs, Inc.,
Sarasoza, Flerida:; D. 7. X. Hurlev, Chairperscn, M. Cadwell,

Court Mediator and Susan 4. Farranta, Caurs Admiaiscrassor,

Fifteenech Judicial Cizecuiz, West Pala 2each, Slreida: Mic=ael P.
McMahon, Chairman, Citizens Dispute Sectlement Cantar, Oranga
County 3ar Association, Orlando, Florida: and other :10tida 3ar
Tembers,

Rasgonding t3 Petition
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Sugreme Tourt of Floridg

No. 71,312

‘RULES OF CIVIL PROCEDURE
IN RE: PROPOSED RULES FOR
IMPLEMENTATION OF

FLORIDA STATUTES SECTIONS
44.301 - .30s6.

{November 23, 1988)

PER CURIAM.

- This Court recently adopted Florida Rules of Clivil
Procedure 1.700 - 1.830.imp1ementing chapter 87-173, Laws of
florida (codified at sections 44.301-.306, Florida Statutes

(1987)) which deals with arbitration and mediation. In_re:

Proposed 3ules for Implementation of Flawxida Statuteg Seqriong
44,30 - ,306, 518 So.2d 908 (Fla. 1987). In light of the

January 1, 1988 effective date of the act, we adopted the
proposed rules as an interim measure. Interested parties were
invited to submit comments and suggestions regarding the rules as
adopted on or before March 1, 1988.

After reviewing the comments submitted, we find twa of the
suggestions offered merit adeption. A technical amendment is
made to rule 1.700(b). Rule 1.700(c) is amended to ensure that

motions to defer or forego mediation or arbitration will be
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brought to the court's attention prior to the time that the
mediation or arbitration hearing is scheduled. The attached
.amendments to rule 1.700 shall become effective upon the filing
of this opinion.

It i{s so ordered.

EHRLICH, C.J., and OVZRTON, McDONALD, SHAW, BARXETT, GRIMES and
KOGAN, JJ., Concur

NO MOTION FOR REHEARING WILL BE ALLOWED.



Rule 1.700
(a) No Change

(b) A party may move, within 15 days after service of the
order of referral, to dispense with mediation and with
arbitration, respectively, if the issue to be considered
has been previously mediated or arbitrated between the
same parties pursuant to Florida law.

{(c) Waiver or deferral of mediation or arbitration. .
Within 15 days of the court order assigning the case to
mediation or arbitration, any party may file a motion
with the court to defer or forego the process and shall
1 i ~ i ey e n roao o i 3

5 o o reia { 1 { <

-

arbitzazor that has been appointed, Such motion shall
set forth, in detail, the facts and circumstances
supporting the motion. Mediation or arbitration shall be
tolled until disposition of the motion.

P -0
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Original Proceeding - Rules of Civil Procedure

David U. Strawn, Chairman, Mediation and Arbitration Committee,
Orlando, Florida: Richard Doelker, President, Florida Association

of Professional Family Mediators, and Peter 0. Brick, Vice-President,
Port Richey, Florida,

for Petitioner

Carole S. Priede, Director, Family Court Services, Hillsborough
County Courthouse,. Tampa, Florida; Maurice Jay Kutner, Chairman,
Family Law Section, Miami, Florida: Ira Abrams of Abrams & Abrams,
P.A., Co-Chairman, Family Law Section Rules Committee, Coconut
Grove, Flerida; Cynthia Green, Chairman, Family Law Section Amicus
Committee, Miami, Florida; Josepoh R. Boyd and William H. Branch

of Boyd and Branch, P.A.; Tallahassee, Florida and Chriss Walker,
Tallahassee, rlorida, for the State of Florida, Department of
Health and Rehabilitative Services: John F. Harkness, Jr.,
Executive Director, The Florida Bar; and Terrence Russell, Chairman,
Fort Lauderdale, Florida, Alan T. Dimond, Miami, Florida and Ben H.
Hill, III, Tampa, Florida, on behalf of the Board of Governors:
Gerald T. Wetherington, Chief Judge, and Leslie Ratliff and Donald
Pollock, Zleventh Judicial Cirzouit Adainistrative Office of the
Court Lecal Division, Miami, Florida; Rene Grafals, Regional
Vice-President, American Arbitration Association, Miami, Florida:
Gilbert A. Smith, Chief Judge, Twelfth Judicial Circuit, The
Association of Retired Attorneys, Inc., Sarasota, Florida; D. T. K.
Hurley, Chairperson, M. Cadwell, Cour%t Mediator and Susan D.
Ferrante, Court Administrator, fifteenth Judicial Circuit, West
Palm Beach, Florida; Michael P. MecMahon, Chairman, Citizens
Dispute Settlement Center, Orange County Bar Association, Orlando,
Florida; Melvin A. Rubin, South Florida Counsel on Divorce. Mediatien,
Miami, Florida:; Geraldine Lee Waxman, Plantation, Florida;

Theodore Babbitt of Babbit% and Hazouri, P.A., West Palm Beach,
Floricda; and other Florida Bar nembers,

Responding ¢to Petition

- -
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APPENDIX C

ADMINISTRATIVE ORDER 88-59
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IN THE CIRCUIT COURT, SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS AND PASCO COUNTIES, FLORIDA

ADMINISTRATIVE ORDER NO, 88-_359 51088059

RE: IMPLEMENTATION .OF FLORIDA'S MEDIATION AND ARBITRATION ACT
CHAPTER 87-173, LAWS OF FLORIDA

WHEREAS, Chapter 87-173, Laws of Florida aset forth procedures for the
referral of civil cases to mediation and arbitration by the Court, and

WHEREAS, the Supreme Court of the Sta'te of Florida has adopted rules
of procedure under which the statutory provisions shall be implemented,
and '

IN ORDER to set forth a uniform procedure for the referral of cases by
ihe Court to either mediation or arbitration pursuant to the direction of
Rule 1,.700(a), Florida Bulea of Civil Procedute;»and

IN ORDER to implenin: a systematic approach to the monitoring,
calendaring, and evaluation of such p;ocedures, it is

ORDERED:

1) That there is hetgby created -at the St, Petersburg Judicial
Building, the Clearwater. Courthouse and in Pasco County an administrative
Judge assignment to be 1n charge of the Sixth Circuit's Arbitration and
Mediation Program. The alternative dispute resolution administrative
judges shall be responsible for the administration of the Arbitration and
Mediation Program hereby created to implement Chapter 87-173, Lawe of
Florida. Such responsibilities shall include, but not be.limited to:

a) The periodic issuance of limitations on referrals based upon
the availability of arbitrators or mediators.

b) The disposition of any motion to dispense with or defer
medfation and .arbitration as provided for by Rule 1.700(b) and 1.700(c),
.Arlorida Rules of Civil Procedure and Secc;on 44,305, Florida Statutes
(1987), .

¢) The adoption and enforcement of any final orders of
voluntarily binding arbitration pursuant to the provisions of Florida Rule
of Civil Procedure 1,830(c¢)(3), and Section 44,.304(1l), Florida Statute
(1987). V -

-

d) The disposition of any motions for the extension of time

pursuant to Florida Rule of Civil Procedure 1.820(g) and 1.710, the

enforcement of any orders, or the imposition of sanctions for failure cd



mediate or arbitrate in good faith pursuant to the provisions of Rule
1.720, Florida Rule of Civil Proced@re.

e) The disposition of any motions to compel and production
filed pursuant to Florida Statuces s 44.303(3)(1987).

£) The disposition of any motions for orders directing
compliance with the chief arbitrator's instructions, pursuant to Florida
Rule of Civil Procedure 1,820(d).

2) The alternacive dispute resolution administrative judges shall .
set aside sufficient calendar time for the timely completion of the tasks ’
as asaigned above. The following judges are hereby designated as the
alternntive disp;te regolution judges from the effective date of this
Order through December 31, 1988, .

Clearwater Courthouse - Jngo-John S. Andrevs

St. Petersburg Courthouse - Judge Fred L. Bryson

Pasco County - = Judge W. Lowell Bray, Jr.

3) There is hereby created the Office of the Coordinator for the
A:bitfation and Mediation Program., This office, which shall operate under
the supervision of the Office of the éourts Administrator, shall perform
such duties as are assig{aed by the Chief Judge, the Alternative Dispute
Resolution Judges and the Court Administrator.

4) The Office of the Arbitration and Mediation Coordinator shall:

a) Promulgate the necessary referral forms to be
distributed to the Court for utilization by the Court in making case
referrals to arbitration or mediation. '

} b) Promulgace the necessary forms to be diastributed to the
Court for administering the Arbitration and Mediation Program.

c) Maintain a listing of mediatofa and arbitrators who are
certified and willing to ;erve the Court in that capacity.

d) Compile and maintain a list of mediators and
arbitrators who are qualified and williﬁg to serve in that capacity,

e) Be responsible for the case management of cases
referred to mediation or arbitrationm.

£) ?rePare.any neceggary documentation for submission to
the Court on requeaf of an arbitrator or mediator.

8) The calendaring of objections to referral, motions for
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extension of time, and motions for enforcement sought by arbitrators,
mediators, the parties or their counsel to be heard before the alternative
dispute resolution administrative judges.

h) The maintenance of required statistical information.

1)  Such other duties as assigned.

5) Upon referral of the Court of any issue or issues for mandatory
nonbinding arbitration or mediation, a copy of the Order of Referral shal%
be forwarded to the Arbitration and Mediation Coordinator. The Office Af'
the Arbitration and Mediatfon Coordinator shall be responsible for the
scheduling of the arbitration or mediation hearing.

6) The Clerk of the Circuit Court for Pinellas County, Plorida is
hereby directed to furnish a copy of this Order to the members of the Bar
maintaining offices within Pinellas County.uflorida. The Clerk of the
Circuit Court for Pasco County, Florida is hersby directed to furnish a
copy of this Order to the Pasco Bar Association presidents and each law
firm maintaining offices in Pasco County, Florida. The Clerk of the
Circuit Court for Pinellas, and the Administrative Assistant for Pasco
County, shall maintain sufficient copies of this Order in their offices to
provide a copy to any mehber of the Bar and public who request a copy
thereof.

DONE AND 'ORDERED in Chambers at Clearwater, Pinellas County, Florida,

this X & day of %z_mi _, 1988,

Philip

Federico, Chief Judge

.cc: All Pinellas and Pasco Judges
All Pinellas and Pagsco Bar Agsociations
. Sandra Combee -
Betty Henderson
Kerry Rice
State Attorney
Public Defender
All Law Libraries . .
Court Administrator
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Rule 1.650 RULES OF CIVIL, PROCEDURE

faith requirements of Section 768.57, Florida Stat-
utes.

(C) Physical examinations—Upon receipt by a
party of a notice of intent to initiate litigation and
within the presuit screening period, a party may
require a claimant to submit to a physical exami-
nation. The party shall give reasonable notice in
writing to all parties of the time and place of the
examination. Unless otherwise impractical, a
claimant shall be required to submit to only one
examination on behalf of all parties. The prac-
ticality of a single examination shall be deter-
mined by the nature of the claimant’s condition as
it relates to the potential liability of each party.
The report of examination shall be made available
to all parties upon payment of the reasonable cost
of reproduction. The report shall not be provided
to any person not a party at any time. The report
shall only be used for the purpose of presuit
screening and the examining physician may not
testify concerning the examination in any subse-
quent civil action. All requests for physical ex-
aminations or notices of unsworn statements shall
be in writing and a copy shall be served upon all
parties. The requests or notices shall bear a
certificate of service identifying the name and
address of the person upon whom the request or
notice is served, the date of the request or notlce
and the manner of service.

(3) Work Product. Work product generated by
the presuit screening process that is subject to
exclusion in a subsequent proceeding is limited to
verbal or written communications that originate
pursuant to the presuit screening process.

(d) Time Requirements.

(1) The Notice of Intent to Initiate Litigation shall
be served by certified mail, return receipt request-
ed, prior to the expiration of any applicable statute
of limitations. If an extension has been granted
under Section 768.495(2), Florida Statutes. or by
agreement of the parties, the notice shall be served
within the extended period.

(2) The action may not be filed against any defen-
dant until 90 days after the Notice of Intent to
Initiate Litigation was mailed to that party. If the
defendant is the State or any subdivision subject to
Section 768.29(6)(a), Florida Statutes, the action may
not be filed against that defendant until 180 days
after the Notice of Intent to Initiate Litigation was
mailed to that party. The action may be filed
against any party at any time after the Notice of
Intent to Initiate Litigation has been mailed after
the claimant has received a written rejection of the
claim from that party.

(3) To avoid being barred by the applicable stat-
ute of limitations, an action must be filed within 60
days or within the remainder of the time of the

IR

statute of limitations after the Notice of Intent to
Initiate Litigation was mailed, whichever is longer.

after the earliest of the following:

(A) The expiration of 90 days after the date o1
mailing of the Notice of Intent to Initiate Litiga-
tion; or

(B) The expiration of 180 days after mailing o
the Notice of Intent to Initiate Litigation if the
claim is controlled by Section 768.28(6)(a), Florid«
Statutes; or

(C) Receipt by claimant of a written rejection of
the claim; or

(D) The expiration of any extension' of the’
90-day presuit screening period stipulated to by
the parties in accordance with Section 768.57(4).
Florida Statutes.

Former Rule 1.650 repealed June 19, 1963, effective Oct. 1
1968 (211 So.2d 206). New Rule 1.630 adopted and effec
tive Sept. 29, 1988 (536 So.2d 193).

RULE 1.660 [REPEALED]

Repealed Oct. 9, 1980, effective Jan. 1, 1981 (391 So.2¢
165).

Committee Notes

1980 Repeal. This rule is repealed because it has bee:
superseded by Rules 9.010, 9.030(¢) and 4.100 of the Flor
ida Rules of Appellate Procedure.

RULE 1.670 [REPEALED]

Repealed June 19, 1968, effective Oct. 1, 1968 (211 So.2¢
2086).

RULE 1.680 [REPEALED]

Repealed Oct. 9, 1980, effective Jan. 1, 14381 (391 So.2
165).

- Committee Notes

1980 Repeal. This rule is repealed because it has bee
superseded by Rules 9.010, 9.030(c) and 9.100 of the Flc.
ida Rules of Appellate Procedure,

RULES 1.690 TO FORMER 1.720
[REPEALED]

Repealed June 19, 1968, effective Oct. 1, 1968 (211 S0.2.
206).

RULE 1.700 RULES COMMON TO
MEDIATION OR ARBITRATION

(a) Referral by Presiding Judge. Except a:
hereinafter provided, the presiding judge may refe.
any contested civil matter or selected issues foi

assigrg?ent to mediation or arbitration.
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(1) Hearing Date. The first mediation confer-
ence or arbitration hearing shall be held within 60
days of referral, unless sooner ordered by the court.

(2) Notice. Within 10 days after the case has
been referred for either mediation or arbitration,
the court or its designee shall notify the parties and
either the mediator or arbitrator in writing of the
date, time and place of the conference.

(b) Motion to Dispense With Mediation and Ar-
bitration.* A party may move, within 15 days
after service of the order of referral, to dispense
with mediation and with arbitration, respectively, if
the issue to be considered has been previously medi-
ated or arbitrated between the same parties pursu-
ant to Florida law.

. (¢) Waiver or Deferral of Mediation or Arbitra-
tion, Within 15 days of the court order assigning
the case to mediation or arbitration, any party may
file a motion with the court to defer or forego the
process and shall set such motion for hearing prior
to the date that mediation or arbitration has been
ordered with notice to all interested parties, includ-
ing any mediator or arbitrator that has been ap-
pointed. Such motion shall set forth, in detail, the
facts and circumstances supporting the motion.
Mediation or arbitration shall be tolled until disposi-
tion of the motion.

(d) Calculation of Times. All times hereunder.

shall be calculated in accordance with Rule 1.090(a)
Fla.R.Civ.P.

(e) Disqualification of a Mediator or Arbitra-
tor. Any party may move the court to disqualify a
mediator or an arbitrator using the procedures of
Fla.R.Civ.P. 1.432. Mediators and arbitrators have
a duty to disclose any fact bearing on their qualifi-
cations. including any fact which would be ground
for disqualification of a judge. I[f the court rules
that a mediator or arbitrator is disqualified from
hearing a case, an order shall be entered setting
forth the name of a qualified replacement. Nothing
in this provision shall limit the discretion of a media-
tor or arbitrator to refuse any assignment. A medi-
ator or arbitrator may elect voluntary disqualifica-
tion, which is finai upon service upon the parties
and the court. The time for mediation or arbitra-
tion shall be tolled during any periods in which
mediation or arbitration is deferred pending deter-
mination of a disqualification motion.

* Suggested title added by Publisher.

Former Rule 1.700 repealed June 19, 1968, effective Oct. 1,
1968 (211 So.2d 296). Current Rule 1.700 adopted Dec. 31,

19817, effective Jan. 1, 1988 (518 So0.2d 908); amended and
effective Nov. 23, 1988 (534 So0.2d 1150).

RULE 1.710 MEDIATION RULES

(a) Completion of Mediation. Mediation shall
be completed within 30 days of the first mediaton

Rule 1.720

conference unless extended by order of the court on
motion of the mediator or of a party. No extension
of time shall be for a period exceeding 60 days from
the first mediation conference. The mediator’s re-
port shall be filed immediately with the court upon
its becoming binding on the parties pursuant to
Rule 1.730(b).

(b) Exclusions From Mediation. The following
categories of claims shall not be referred to media-
tion except upon petition of all parties.

(1) Appeals from rulings of administrative agen-
cies

(2) Bond estreatures

(3) Forfeitures of seized property

(4) Habeas corpus and extraordinary writs
(5) Bond validations

(6) Declaratory relief

(7) Any litigation expedited by statute or rule,
except issues of parental responsibility

(8) Such other matters as may be specified by
order of the Chief Judge in the Circuit

(c) Discovery. Discovery pursuant to Rule 1.280
Fla.R.Civ.P. may continue throughout mediation.
Such discovery may be delayed or deferred upon
agreement of the parties. All discovery shall be
held in abeyance, and the times tolled. upon submis-
sion of a written settlement agreement to the court.
Former Rule 1.710 repealed June 19, 1968, effective Oct. 1,
1968 (211 So0.2d 206). Current Rule 1.710 adopted Dec. 31,
1987, effective Jan. 1, 1988 (518 So0.2d 908).

RULE 1.720 MEDIATION PROCEDURES

(a) Interim or Emergency Relief. Either party
raay apply to the court for interim or emergency
relief at any time. Mediation shall conunue while
such motion is pending absent a contrary order of
the court, or a decision of the mediator to adjourn
pending disposition of thé motion. Time for com-
pleting mediation shall be tolled during any periods
where mediation is interrupted pending resolution
of such motions.

(b) [Sanctions for Failure to Appear.] The
court, upon written notice from the mediator that
any party has failed to appear after receiving writ-
ten notice and without good cause, may apply appro-
priate sanctions as provided by the Florida Rules of
Civil Procedure, including taxing of the fees and
costs of the mediator.

(c) Adjournments. The mediator may adjourn
the mediation conference at any time and may set
times for reconvening the adjourned conference. -
No further notification is required for parties
present at the adjourned conference. The mediator
Mmay suspend or terminate mediation whenever, in
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Rule 1.720

the opinion of the mediator, the matter is not appro-
priate for further mediation.

(d) Counsel. The mediator shall at all times be
in control of the mediation and the procedures to be
followed in the mediation. Counsel for each party
may attend the mediation conference and shall at all
times be permitted to privately communicate with
their clients. Presence of counsel is not required
and in the discretion of the mediator, mediation may
proceed in the absence of counsel.

(e) Communication With Parties, The mediator
may meet and consult privately with any party or
parties or their counsel. With consent of the par-
ties, the mediator may speak with designated third
parties about substantive issues involved in the
mediation. Mediators are not restricted in their
communication with third parties concerning proce-
dural or administrative matters.

(f) Appointment and Compensation of Media-
tor. The presiding judge may appoint any person
as a mediator who meets the qualifications set forth
in these rules. The presiding judge may also, in
appropriate cases, appoint specialists or experts
who are not court-appointed mediators to assist
court-appointed mediators. The mediator may be
an uncompensated volunteer, a government employ-
ee or may be compensated according to the written
agreement of the parties.
written agreements or of any objections served on
the mediator and other parties by any party within
15 days of the order referring the matter to media-
tion, the mediator shall be compensated at the hour-
ly rate set by the presiding judge in the referral
order. Where appropriate, each party shall pay a
proportionate share of the total chaiges of the
mediator.

Former Rule 1.720 repealed June 19, 1968, effective Oct. 1,

1968 (211 So.2d 206). Current Rule 1.720 adopted Dec. 31,
1987, effective Jan. 1, 1988 (518 So.2d 908).

RULE 1.730 COMPLETION OF
) MEDIATION

(a) Report of No Agreement. In cases where
the parties do not reach any agreement as to any
matter as a result of mediation, the mediator shall
immediately report such to the court without any
comment or recommendation.

(b) Report on Agreement. In cases where
agreement or partial agreement is reached as to any
matter or issue, including legal or factual issues to
be determined by the court, such agreement shall be
reduced to writing, signed by the parties and their
counsel, if any, and be immediately thereafter sub-
mitted to the court. If counsel neither signs nor
objects, in writing, to the agreement within 10 days
of service on counsel, then the agreement is conclu-
sively presumed to be approved by counsel and shall

In the absence of such

128
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then be immediately submitted to the court. Once
the agreement becomes binding upon the parties by
their execution and that of their counsel, it may
only be set aside by the court pursuant to these
rules. The agreement shall set forth all relevant
statements of fact and statements of future courses
of conduct as agreed upon by the parties.

(c) Court’s Action. Within 10 days after receiv-
ing the agreement, the court shall determine wheth-
er the terms are lawful, within the jurisdiction of
the court, and., where court approval is required by
law, in the best interests of all parties concerned,
including minor children where appropriate. If the
court has not filed a written objection within 10
days after receiving the report, the agreement shall
become binding on the parties. If the judge rejects
or fails to adopt any part of the agreement, either
party may, within 10 days of receipt of the order,
give notice to all parties declaring the agreement
void.

Committee Notes

After making the determination called for in this rule,
the court may consider it appropriate to take any of the
following courses of action: approving or rejecting the
agreement in whole or in part; holding an evidentiary
hearing to determine the appropriate course of action;
requiring the parties to return to mediation to settle any
unresolved issues; modifying either the sanctions or reme-
dies contained in the agreement; requiring the parties to
submit any unresolved issues to arbitration under Rule
1.800; or setting the case for trial.

(d) Imposition of Sanctions. [n the event of
any breach or failure to perform under the stipu-
lated agreement, as approved by the judge pursuant
to subdivision (c) of this rule, the sanctions agreed
upon or such other remedy as the court may deem
appropriate, shall be imposed by order of the court,

Adopted Dec. 31, 1987, effective Jan. 1, 1988 (518 So.2d
908).

RULE 1.740 FAMILY LAW MEDIATION

Every effort should be made to expedite media-
tion of parental responsibility issues. In cases in
which there are complex or substantial tax, finanecial
or property issues, the court shall refer such issues
to a lawyer or Certified Public Accountant mediator.
The court may refer parental responsibility issues
to a non-lawyer mediator in such cases.

Adopted Dec. 31, 1987, effective Jan. 1, 1988 (518 So.2d
908).

RULE 1.750 SMALL CLAIMS MATTERS

(a) Scheduling. The mediator shall be appointed
and the mediation conference held during or imme-
diately after the pretrial conference unless other-

wise ordered by the court. In no event shall the
- 89 -
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mediation conference be held more than 14 days
after the pretrial conference.

(b) Settlement Authority. If a party gives coun-
sel or another representative authority to settle the
matter, the party need not appear in person. Coun-
sel or the other representative may speak for the
party in the mediation conference notwithstanding
the limitations on counsel’s participation contained
in Rule 1.720(d).

(c) Agreement. Any agreements reached as a
result of Small Claims Mediation shall be written in
the form of a stipulation. After court review pursu-
ant to Rule 1.730(c), the stipulation shall be entered
as an order of the court.

Adopted Dec. 31, 1987, effective Jan. 1, 1988 (518 So.2d
908)..

RULE 1.760 MEDIATOR
QUALIFICATIONS

(a) County Court Mediators. For certification
by the Supreme Court, a mediator of county court
matters must: :

(1) have completed a minimum of a 20 hour train-
ing program certified by the Supreme Court; and

(2) have observed a minimum of four mediation
conferences conducted by a court certified mediator;
and

(3) have co-mediated a minimum of three media-
tion conferences with a court certified mediator;
and

(4) have conducted a mediation conference under
observation of a court certified mediator; and

(5) have been certified by the Chief Judge of the
Circuit pursuant to Section 44.302(3), Florida Stat-
utes (1987)

(6) or, be certified as a circuit court mediator.

(b) Family Mediators. For certification by the
Supreme Court, a mediator of family and dissolution
of marriage issues must

(1) have a Masters Degree in social work, mental
health, behavioral or social sciences; or be a physi-
cian certified to practice adult or child psychiatry;
or be an attorney or a Certified Public Accountant
licensed to practice in any United States jurisdiction;
and :

(2) have at least four years practical experience
in one of the above mentioned fields; and

(3) have completed a minimum of 40 hours in a
mediation training course certified by the Supreme
Court: or have received a Masters Degree in family
mediation from an accredited college or university;
and

(4) have been certified by the Chief Judge of the

Circuit pursuant to Section 44.302(3). 90
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(¢) Circuit Court Mediators. For certification
by the Supreme Court, the mediator of Circuit Court
matters, other than family matters, must

(1) be a former judge of a trial court who was a
member of the bar in the state in which the judge
presided; or be a member in good standing of the
Florida Bar with at least five years Florida practice;
and

(2) complete a minimum of a 40 hour mediation
training program certified by the Supreme Court.

(d) Special Conditions. Prior to January 1,
1989, the Chief Judge of each Circuit may certify
any mediator who is currently mediating in an es-
tablished mediation program and who

(1) has been actively engaged in the practice of
mediation for the preceding year; and

(2) completes the minimum training specified in
these rules for the particular type of mediation.
Mediators presently practicing pursuant to section
(1) of this subsection may continue to do so for no
more than 6 months past the date upon which the
Supreme Court certifies a training program appro-
priate to their needs. Such mediators may continue
to practice mediation after such period if they satis-
factorily complete requirements of such training
programs, including successful completion of a form
of examination approved by the Supreme Court of
Florida. Such mediators may continue to practice
mediation in the field of prior practice.

Adopted Dec. 31, 1987, effective Jan. 1, 1988 (518 So0.2d
908).

RULE 1.770 STANDARDS FOR
MEDIATION TRAINING
- PROGRAMS
(a) Circuit Court Mediators. Mediation training
for mediators of Circuit Court matters, other than
family matters, should consist of a minimum of 40
hours training in.-a program approved by the Su-

preme Court. That training should address the
following:

(1) mediation theory

(2) mediation process and techniques

(3) standards of conduct for mediators

(4) conflict management and intervention skills
(5) community resources and referral processes

(6) successful completion of an examination at
such time as a form of examination shall have been
approved by the Supreme Court of Florida.

(b) Family Mediators. Mediation training for
mediators of family matters should consist of a
minimum of 40 hours of training in a program
approved by the Supreme Court. That training
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should address those areas required in subsection
(¢) of this rule and in addition the following:

(1) psychological issues in separation, divorce and
family dynamics

(2) issues concerning the needs of children in the
context of divorce

(3) family law, including issues of custody, child
support, and asset evaluation and distribution as it
relates to divorce

(4) family economics

(5) successful completion of an examination at
such time as a form of examination shall have been
approved by the Supreme Court of Florida.

.(¢) County Court Mediators. Mediation training
for county court mediators should consist of a mini-
mum of 20 hours training in a program approved by

the Supreme Court. That training should address
the following:

(1) written and oral communication

(2) mediation theory

(3) the mediation process and techniques

(4) standards of conduct for mediators

(5) conflict management and intervention skills
(6) the court process

(7) community resources and referral processes

(8) successful completion of an examination at
such time as a form of examination shall have been
approved by the Supreme Court of Florida.

(d) [Suspension of Examination Requirement.]
The requirement of successful completion of an
examination is suspended until a form of examina-
tion has been approved by the Supreme Court of
Florida. Upon approval of a form of examination,
practicing mediators, who have previously complet-
ed a course of training later approved by the Su-
preme Court of Florida, will not be required to
retake such a course if they successfully complete
the approved form of examination.

Adopted Dec. 31, 1987, effective Jan. 1, 1988 (508 So.2d
908).

RULE 1.780 DUTIES OF THE MEDIATOR

(a) The mediator has a duty to define and de-
scribe the process of mediation and its cost during
an orientation session with the parties before the
mediation conference begins. The orientation
should include the following:

(1) the differences between mediation and other
forms of conflict resolution, including therapy and
counseling;

(2) the circumstances under which the mediator

may meet alone with either of the parties or with
any other person;
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(3) the confidentiality provision as provided by
Florida law;

(4) the duties and responsibilities of the mediator
and of the parties;

(5) the fact that any agreement reached will be
reached by mutual consent of ‘the parties;

(6) the information necessary for defining the
disputed issues.

(b) The mediator has a duty to be impartial, and
to advise all parties of any circumstances bearing
on possible bias, prejudice or impartiality.

Adopted Dec. 31, 1987, effective Jan. 1, 1988 (508 So.2d
908).

RULE 1.800 CASE ELIGIBILITY FOR
COURT-ORDERED NON-BINDING
ARBITRATION

(a) Exclusions From Arbitration. The follow-
ing categories of claims shall not be referred to
non-binding arbitration except upon petition of all
parties:

(1 Appeals from rulings of administrative agen-
cies
(2) Bond estreatures
(3) Forfeitures of seized properties
(4) Habeas corpus or other extraordinary writs
(5) Bond validations
(6) Declaratory relief

(7) Collection matters supported by duly executed
promissory obligations

(8) Mortgage foreclosures
(9) Condemnation actions

(10) Proceedings under Chapters 61, 63, 88 and
742

(11) Name changes
(12) Any litigation expedited by statute or rule

(13) Cases in which there has been previous statu-
torily mandated arbitration

(14) Civil or criminal contempt

(15) Such other matters as may be specified by
order of the Chief Judge in the Circuit

(16) Cases referred to mediation pursuant to Rule
1.700(a) of these rules.

Adopted Dec. 31, 1987, effective Jan. 1, 1988 (518 So.2d
908).

RULE 1.810 SELECTION, QUALIFICA.
TION, TRAINING AND COMPENSA. :
TION OF ARBITRATORS

(a) Selection. The Chief Judge of the Circuit or

his designee shall maintain a list of qualified per-
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sons who have agreed to serve as arbitrators.
Cases assigned to arbitration shall be assigned to an
arbitrator or to a panel of three arbitrators. The
court shall determine the number of arbitrators and
designate them within 15 days after service of the
order of referral in the absence of an agreement by
the parties. In the case of a panel, one of the
arbitrators shall be appointed as the chief arbitra-
tor.

(b) Qualification. Arbitrators shall be members
of the Florida Bar, except where otherwise agreed
by the parties. The chief arbitrator shall have been

-a member of the Florida Bar for at least five years.
Individuals who are not members of the Florida Bar
may serve as arbitrators upon the agreement of all
parties. ‘ )

(¢) Training. . All arbitrators shall attend 4 hours
of training in a program approved by the Supreme
Court of Florida.

(d) Compensation. The Chief Judge of each Ju-
dicial Circuit shall establish the compensation of
arbitrators subject to the limitations in section
44.303(2), Florida Statutes (1987).

Adopted Dec. 31, 1987, effective Jan. 1, 1988 (518 So.2d
908).

RULE 1.820 HEARING PROCEDURES
FOR NON-BINDING ARBITRATION

(a) Authority of the Chief Arbitrator. The chief
arbitrator shall have authority to commence and
adjourn the arbitration hearing and carry out other
such duties as are prescribed by section 44.303,
Florida Statutes. The chief arbitrator shall not
have authority to hold any person in contempt or to
in any way impose sanctions against any person.

(b) Conduct of the Arbitration Hearing.

(1) The Chief Judge of each Judicial Circuit shall
set procedures for determining the time and place
of the arbitration hearing and may establish other
procedures for the expeditious and orderly opera-
tion of the arbitration hearing to the extent such
procedures are not in conflict with any Rules of
Court.

(2) Hearing procedures established by the court
should be disseminated to the local bar and shall be
included in the notice of arbitration hearing sent to
the parties and arbitration panel.

(3) Individual parties or authorized representa-
tives of corporate parties shall attend the arbitra-
tion hearing unless excused in advance by the chief
arbitrator for good cause shown.

(¢) Rules of Evidence. The hearing shall be
conducted informally. Presentation of testimony
shall pe Kept 10 a minimum, and matters shall be
presented to the arbitrator(s) primarily thruugh the
statements and arguments of counsel. - 92 -
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(d) Orders. The chief arbitrator may issue in
structions as are necessary for the expeditious and
orderly conduct of the hearing. The chief arbitra
tor’s instructions are not appealable. Upon notice
to all parties the chief arbitrator may apply to the
presiding judge for orders directing compliance with
such instructions. Instructions enforced by a court
order are appealable as are other orders of the
court.

(e) Default of a Party. Where a party fails to
appear at a hearing, the chief arbitrator may pro-
ceed with the hearing and the arbitration panel shall .
render a decision based upon the facts and circum-
stances as presented by the parties present.

(f) Record and Transcript. Any party may have
a record and transcript made of the arbitration
hearing at the party’s expense.

(g) Completion of the Arbitration Process.

(1) Arbitration shall be completed within 30 days
of the first arbitration hearing unless extended by
order of the court on motion of the chief arbitrator
or of a party. No extension of time shall be for a
period exceeding 60 days from the date of the first
arbitration hearing.

(2) Upon the completion of the arbitration pro-
cess, the arbitrator(s) shall render a decision. In
the case of a panel, a decision shall be final upon a
majority vote of the panel.

(3) Within ten days of the final adjournment of
the arbitration hearing, .the: arbitrator(s) shall, in
writing, noufy the parties of their decision on a
form approved by the Supreme Court. The arbitra-
tion decision may set forth the issues in controversy
and the arbitrator(s)'s conclusions and findings of
fact and law. The arbitrator(s)’s decision and the
originals of any transcripts shall be sealed and filed
with the clerk at the time the parties are notified of
the decision.

(h) Time for Filing Motion for Trial de Novo.
Any party may file a motion for a trial de novo. If
a motion for a trial de novo is not made within 20
days of service on the parties of the decision, the
decision shall be referred to the presiding judge
who shall enter such orders and judgments as may
be required to carry out the terms of the decision as
?rovided by section 44.303(4), Florida Statutes
1987).

Adsopted Dec. 31, 1987, effective Jan. 1, 1988 (518 So.2d
908).

Committee Notes
_Arbitration proceedings should be informal and expedi-
tious.
the proceedings when determining whether to award costs
and atwrneys rees after a tnal de nove. Counsel are free
Lo file exceptions o an urbitration decision or uward at the
tme it s to be considered by the court. The court should
consider such exceptions when determining whether to

The court should take into account the nature of



Rule 1.820

award costs and attorneys fees. The court should consid-
er Rule 1.442, Fla.R.Civ.P. concerning offers of judgment
and section 45.061, Florida Statutes {(1985) concerning of-
fers of settlement, as statements of public policy in decid-
ing whether fees should be awarded.

RULE 1.830 VOLUNTARY BINDING
ARBITRATION

(a) Absence of Party Agreement.

(1) Compensation. In the absence of an agree-
ment by the parties as to compensation of the
arbitrator(s), the court shall determine the amount
of compensation subject to the provisions of section
44.304(3), Florida Statutes (1987).

- (2) Hearing Procedures. Subject to these rules
and section 44.304, Florida Statutes, the parties
may, by written agreement before the hearing, es-
tablish the hearing procedures for voluntary bind-
ing arbitration. In the absence of such agreement.
the court shall establish the hearing procedures.

(b) Record and Transcript. A record and tran-
seript may be made of the arbitration hearing if
requested by any party or at the direction of the
chief arbitrator. The record and transcript may be
used in subsequent legal proceedings subject to the
Florida Rules of Evidence.

(c) Arbitration Decision and Appeal.

(1) The arbitrator(s) shall serve the parties with
notice of the decision and file the decision with the

RULES OF CIVIL PROCEDURE

court within 10 days of the final adjournment of the
arbitration hearing.

(2) A voluntary binding arbitration decision may
be appealed within 30 days after service of the
decision on the parties. Appeal is limited to the
grounds specified in section 44.304(10), Florida Stat-
utes (1987).

(3) If no appeal is filed within the time period set
out in subsection (2) of this rule, the decision shall
be referred to the presiding judge who shall enter
such orders and judgments as required to carry out
the terms of the decision as provided under section
44.304(11), Florida Statutes (1987).

Adopted Dec. 31, 1987, effective Jan. 1, 1988 (518 So.2d
908).

RULE 1.900 FORMS

(a) The following forms of process, notice of lis
pendens and ‘notice of action are sufficient. Varia-
tions from the forms do not void process or notices
that are otherwise sufficient.

(b) The other forms are sufficient for the matters
that are covered by them. So long as the substance
is expressed without prolixity, the forms may be
varied to meet the facts of a particular case.

(c) Captions, except for the designation of the
paper, are omitted from the forms. A general form
of caption is the first form. Signatures are omitted
from pleadings and motions.

Added June 19, 1968, effective Oct. 1, 1968 (211 So.2d 174).
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
OF THE STATE OF FLORIDA IN AND FOR PINELLAS COUNTY
Circuit Civil No.

/
ORDER OF REFERRAL 1O MEDIATION

THIS COURT has reviewed its docket and the case file in the
above styled cause and has determined that the cause is appropiate
for mediation. Whereupon, in accordance with Sections
44.301-44.306, Florida Statutes, and Rules 1.700-1.830, Florida Rules

of Civil Procedure, and upon the court’s own motion, it is
ORDERED AND ADJUDGED THAT:

1. The above styled cause is hereby referred to mediation.

2. All parties shall proceed to mediation in good faith. Counsel
may, but are not required to, attend the conference with the
parties. A corporate party must send a corporate representative
other than the attorney with full authority to settle the case. An
insurance carrier must send a company representative, other than the
attorney, who has full authority to resolve the matter for an amount
which i{s the lesser of the poliéy limits or the most recent demand of
the adverse party. Proceeding to mediation in the absence of good
faith ahd/or with authority limited to a prior evaluation of the case
is not acceptable and may be subject to sanctions.

3. The Arbitration and Mediation Program, 150 5th Street North,
Room 314, St. Petersburg, 33701, shall hereafter be responsible for
all administrative matters pertaining to this referral,  including the
assignment of the mediator and the scheduling of the mediation
conference.

4. The mediator shall be compensated at the rate of $100.00 an
hour. This cost shall be borne equally by the parties, with payment
due at the conclusion of each day’s proceedings. Checks shall be made
payable to the Board of County Commissioners. Cancellation without 48
hours prior notice may result in an assessment of the cost of a (2)
hour mediation. Failure to appear without having been excused,

failure to make payment of the mediation costs, and any other failure
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to comply with the terms of this order,.may subject the parties to
the contempt powers of the court.

5. All proceedings, with the exception of discovery, are stayed
pending the resclution of this referral. During its pendency, any
matter pertaining €9 this referral shall be heard by the Civil
Administrative Judge. (See: Administrative Order No. 88-59) Time for
completion of mediation shall be tolled where mediation is
interrupted pending resolution of such matters. Interim or emergency
:ﬂliﬁ: ng: snggifiga]]x nﬁ::ﬂjning to :nis :ﬂ:ﬁ:zﬂ] may Dﬁ hﬁa:d bx
the referring judge., Mediation shall continue while such relief is
pending unless otherwise ordered.

6. Any party may move to have this cause deferred from mediation
within fifteen (15) days of the date of this order. Such motion

shall be heard by the referring judgae.
DONE AND ORDERED in the chambers, at Clearwater, Florida,

this _________ day of ,1989.

Circuit Judge

This action has been set for Mediation Conference on the

day of , 1989, at , at
with — as the designated
mediator.

Gay Inskeep, Coordinator
Arbitration and Mediation Program
150 Sth Street North, Room 314
St. Petersburg, Florida 33701
813/892-7583
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SECTION 61.183, FLORIDA STATURES
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61.183 Ivediation of certain contested issues.—

(1} Inary proceeding in which the issues of custody,
primary residence, or visitation of a child are contested.
the court may refer the parties to mediation. Mediation
services mey be provided by the court or by any court-
approved mediator.

() 1f an agreement is reached by the parties on the
contested issues, a consent order incorporating the
agreement shall be prepared by the mediator and sub-
mitted to the parties and their attorneys for review. Upon
approval by the parties, the consent order shall be re-
viewed by the court and., if approved, entered. Therear-
ter, the con:ent order may be enforced in the same man-
ner as any other court order.

(3) Anyinformation from the files, reports, case sum-
maries, mediator’'s notes, or other communications or
matenals. oral or written, relating to a mediation pro-
ceeding pursuant to this section 'and obtained by any
person performing mediation duties is priviieged and
confidential and may not be disclosed without the writ-
ten consent of all parties to the proceeding. Any re:
search or evaluation effort directed at assessing pro-
gram activities or performance must protect the confi-
denuality of such information. Each party to a mediation
proceeding has a privilege during and after the proceed-
ing to refusa to disclose and to prevent another from dis-
closing cornmunications made during the proceeading,
whether or not the contested issues are successfully re-
solved. This subsection shall not be construed to pre-
vent or inhibit the discovery or admissibility of any infor-
.mation that is otherwise subject to discovery or that is
admissible under applicable law or rules of court, except
that any ccnduct or statements made during a media-
tion proceeding or in negotiations concerning tne pro-

ceeding aret inadmissible in any judicial procecding.
History.—s 1.28, ch. 86-220.
'Note.—The word ‘and” was added by the editors.
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CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
ORDER OF REFERRAL

DATE
T0: PETITIONER
AND
RESPONDENT
CIRCUIT COURT CASE NO: JUDGE :
ATTORNEY FOR PETITIONER: - ‘
NAME TELEPHONE
PETITIONER'S ADDRESS: :
STREET NUMBER ~ APARTMENT
CITY STATE Z1P CODE
TELEPHONE :
HOME WORK
ATTORNEY FOR RESPONDENT:
NAME TELEPHONE
RESPONDENT 'S ADDRESS:
UMBER APARTHENT
CITY STATE ZIP CO0E
TELEPHONE ;
HOME WORK

" This cause coming on the Court's own motfon, the parties hereto are Ordered to
participate in the Family Conciliatfon Unit of the Pinellas County Circuit Court.

OONE AND ORDERED in » Florida,

this day of , 19 .

CIRCULT JUbGE

Copies: Original - Court File
A1l Other Coptes - Family Conciliation Unit

CT CIV 99 (03-16-84)
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
OF THE STATE OF FLORIDA IN AND FOR PINELLAS COUNTY

CIRCUIT CIVIL NO.

Plaintiff,

V8.

Defendant,
4

ORDER OF REFERRAL TO NONBINDING ARBITRATION

THIS COURT has reviewed its docket and the case file in the
above styled cause and has determined that the cause is
appropriate for arbitration. Whereupon, in accordance with
Sections 44.301-44.306, Florida Statutes, and Rules 1.700-
1.830, Florida Rules of Civil Procedure, and upon the court’s own

motion, it is

ORDERED AND ADJUDGED THAT:

1. The above styled cause is hereby referred to
arbitration,

2. The parties and their counsel shall proceed to
arbitration in good faith. Failure to appear at a scheduled

conference without good cause shown may result in the arbitration
panel rendering a decision based upon the evidence presented by
the parties in attendance.

3. The Arbitration and Mediation Program, 150 5th Street
N., Room 314, St. Petersburg, 33701, sﬁall hereafter be
respongible for all administrative matters pertaining to this
referral, including the assignment of an arbitration panel and
the scheduling of an arbitration conference.

4. Each arbitrator shall be compensated at the rate of $7%
per day. This cost shall be borne equally by ¢the parties, with
payment due at the conclusion of each day’s proceedings. Checks
shall be made payable to the Board of County Commissioners,
Cancellation without 48 hours prior notice may result in an
assessment of the costs of one day’s proceedings. Failure to

appear without having been excused, failure to make payment of
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the arbitration costs, and any other failure to comply with the
terms of this order, may subject the parties to the contempt
powers of the court.

S. All proceedings, with the exception of discovery, are
stayed pending the resolution of this referral. During its

pendency, any matter pertaining to this referral shall be heard

by the Civil Administrative Judge. (See Administrative Order 88-
59)

6. Any party may move to have this cause deferred from
arbitration within fifteen (15) days of the date of this order.

Such motion shall be heard by the referring judge.

DONE AND ORDERED in Chambers, at , Pinellas County,

_Florida, this day of February, 1989.

CIRCUIT JUDGE

This action has been set for Arbitration Conference on the

day of , 1989, from __to ’

at

with the following persons sitting as the arbitration panel:

Gay Inskeep, Coordinator
Arbitration and Mediation Program
150 5th Street North, Room 314
St. Petersburg, Florida 33701
813/892-7583 :
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SUPREME COURT OF FLORIDA. ADMINISTRATIVE ORDER (AMENDED)
MEDIATION AND ARBITRATION TRAINING COMMITTEE
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Supreme Tourt of Florida

AMENDED ORDER
ADMINISTRATIVE ORDER

Florida Statute 44.306 requires the Supreme Court to

establish standards for éualifications, professional conduct

. and training for court appointed mediators and arbitrators. To

assist the Supreme Court in implementing this law, I deem it

necessary to appoint a special committee on mediator and

arbitrator training. Accordingly, I appoint the following

persons to this committee:

James J. Alfini, Tallahassee
Frank Orlando, Ft. Lauderdale, Chairperson

‘Leslie Ratliff, West Palm Beach

Linda M. Soud, Jacksonville
Charles M. Rieders, Cocoa
éusgn H. Walsh,'rampa

Sue Johnson, St. Petersburg -
Ailene Hubert, Ft, Lauderdale

Shawn L. Briese, Daytona Beach

The committee shall perform the foliowing functions:

1)

3)

4)

Develop and implement procedures and criteria for the
gscreening and evaluation of requests for certification
of training programs which are targeted at qualifying
individuals to serve as county, circuit and family
mediators.

Develop procedures for gathering and reviewing
documentation on training programs for mediators
offered by local court programs. Procedures would
provide for full or partial certification of such
programs as may be offered within the specified or
limited number of years preceeding the effective date
of the rule.

Develop a set of instructions to private training
service providers, consultants, CLE faculty,
professional associations and education institutions
that may wish to have their training programs certified
by the Supreme Court.

Screen all requests for certification of training

programs and make recommendations to the Supreme Court,
for or against certification.
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S) Consider the feasibility of policy that would ailow

individual mediators to apply for credit for
orientation or training programs in which they have
already participated. If such a policy is approved by
the Court, the committee or designated members thereof
will be responsible for reviewing such requests.

6) Develop and implement procedures and criteria for the
agsessment of training offerings for arbitrators.

7) Evaluate the requirements for and the feasibility of
the examination provisions of the Rule.

. I request that this committee meet as needed. The Qffice of

the State Courts Administrator will provide support staff,:

‘Justice Parker Lee McDonald shall serve as Supreme Court liaison.

DONE AND ORDERED at Tallahassee, Florida, on
October 6 , 1988.

-7

‘I 2

el Justice
Supreme Court of Plorida
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MEDIATOR/ARBITRATOR PAYMENT VOUCHER
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STATEMENT OF ARBITRATION/MEDIATION EXPENSES
( ) Arbitration days at $75 per day.
() Mediation hours st $100 per hour.

() Other

(maximum assessment when parties fail to appear, or cancel
without 48 hours notice: Arbitrators - $75; Mediators - two hours
x hourly rate)

TOTAL EXPENSE

I do solemnly swear that this account is just and true in
all vespects and that payment therefor has not been received.

Signature of Arbitrator

Date

I hereby verify that the amount being billed above is true and
correct,

Party/Counsel Party/Counsgel

Party/Counsel Party/Counsel

Dept. Arbitration and Mediation Service
Account No. 0101/5310000/1920105

Signature of Departmental Approval

MAIL TO:

CIRCUIT CIVIL NO,

Plainciff(s),

V8. -

Defendant(s),
/ .
Plaintiff/Petitioner Attorney and Billing Address:

Defendant/Respondent Attorney and Billing Address:

Continued Settled Impasse
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MEDIATOR EVALUATION FORM
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MEDIATOR EVALUATION FORM

NAME : DATE EVALUATED:

CASE TYPE: County Family Circuit Civil
CASE STYLE:

Ratings: 1 = Unsatisfactory 2 = Conditional 3 = Satisfactory
4 = Above Satisfactory 5 = Qutstanding

PREPARATION:

Comments:

OPENING STATEMENT:

Comments:

MEDIATION PROCESS:

Comments:

GENERAL MEDIATOR DEMEANOR AND CONDUCT:

Comments:

OVERALL PERFORMANCE

EVALUATOR:

TITLE:

I have read this evaluation and discussed the contents with the
evaluator.

MEDIATOR:

-DATE:
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The Sixth Judicial Circuit of Florida

Office of the Courts Administrator
150 - 5TH STREET NORTH
ST. PETERSBURG. FLORIDA 33701
(813) 892-7843
PHILIP A. FEDERICO J. WILLIAM LOCKHART
CHIEF JUOGE . COURT ADMINISTRATOR

Date

Name
Address
Address

Re:

Dear Name:

The Sixth Judicial Circuit has implemented an arbitration and mediation
program to assist in the case management of contested civil litigation.
According to our records you were recently involved in a civil suit that
was referred to either arbitration or mediation by the presiding Judge.
Would you please complete the enclosed questionnaire which will help the
court evaluate this program. We are interested in your responses as well
as suggestions for program improvement. This questionnaire is being used
for statistical purposes only and all responses will be kept strictly
confidential.

Thank you for your assistance with this evaluation.

Sincerely,

Sue A. Johnson
Deputy Administrator, Court Programs

Enclosure
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ARBITRATION AND MEDIATION QUESTIONNAIRE

I was involved in the following type of dispute resolution
proceeding:

a. arbitration (nonbinding)

b. arbitration (binding)

c¢. mediation

Was your case set for trial at the time of referral to arbitration or
mediation? yes no If yes, how much time was set aside
on the judge's calendar to hear the case?

Do you believe that your case would have been settled prior to trial?
yes no

After the referral to arbitration or mediation was a settlement
between the parties obtained through informal negotiations?
a. prior to the scheduled arbitration or mediation
b. prior to the conclusion of the proceedings

In your opinion, was the arbitration or mediation. proceeding less
costly than going to trial?

yes no a. to the parties
yes no b. to the attorneys
yes no c. to the Court

Overall, do you believe that mediation or arbitration provides a
viable alternative to the traditional court methods for the
settlement of disputes?
yes no
If you answered no, would you please specify your reasons?

If your case was resolved by arbitration or mediation were you
satisfied with the final results of the case?
yes no
If you answered no, would you please specify your reasons?

Based on your exposure to the arbitration or mediation process, do you
have any observations or suggestions that may be considered for
program improvement?
yes no
If you answered yes, would you please note your comments?
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10.

11.

12.

13.

14.

15.

16.

17.

If you participated in arbitration, how many members were on the
arbitration panel?

Did you feel confident that the arbitrator(s) had the skills necessary
to consider your case?
yes no
If you answered no, would you please specify your reasons?

If you participated in arbitration, how many hearings were held?

If you participated in arbitration, what was the approximate total
amount of time the hearing(s) took?

Was a trial de novo requested?
a. yes, by plaintiff or petitioner
b. yes, by defendant or respondent
c. no

If you participated in mediation, how many sessions were held?

Did you feel confident that the mediator(s) had the skills necessary
to mediate your case? .
yes no

If you answered no, would you please specify your reasons?

If you participated in mediation, approximately how much total time
did the session(s) take?

If you participated in mediation, was an agreement reached?
a. yes
b. no
c. partial agreement reached

Please return the completed questionnaire to:

Sue A. Johnson

Deputy Administrator, Court Programs
Office of the Courts Administrator
150 5th Street North

St. Petersburg, Florida 33701

A stamped self-address envelope is enclosed for your convenience.
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BRIEF DESCRIPTION OF THE MEDIATION PROCESS

Authorit

Pursuant to Section 44.302, Florida Statutes, and Rule 1.700 et seq.,
Florida Rules of Civil Procedure, judges have the authority to order most
types of contested civil cases to mediation prior to trial. Exclusions from
the mediation process are found in Rule 1.710(b).

Definition

Mediation is defined as the use of a neutral, impartial third party to
help resolve a dispute. The purpose is to open up lines of communication
and to explore all possibilities of settlement in order to resolve the
dispute and to relieve the overburdened court dockets. Mediation is
essentially a communications process with the mediator serving as manager of
that process. The role of the mediator is to help the parties analyze the
issues and generate alternatives for a negotiated settlement. The role of
the parties is to recognize that people in dispute can come to the table to
negotiate in good faith to try to resolve their differences. The mediation
conference is informal, confidential and nonadversarial. The mediator has
no decision making power. Any agreement reached will be by mutual consent of
the parties and is reduced to writing.

Special Rules or Procedures

The mediation conference is held on neutral ground, such as in the
courthouse. Generally, mediation conferences last approximately three hours.

While the presence of legal counsel is not required, lawyers in fact
usually attend the court-ordered mediation conference. Attorneys are
encouraged to submit a brief written summary of the facts of the case to the
mediator at least one week before the scheduled conference. At the
conference, counsel should be prepared to discuss the facts and legal issues
involved in the case and to generally help the parties evaluate the case.
The ultimate decision making authority of whether or not to settle the case
rests with the parties, with the advice of counsel. A written agreement that
is signed is immediately submitted to the court. When an agreement is not
signed, it will be submitted to the court after ten (10) days if the parties
have made no objection during that time. The court then determines whether
the terms are lawful and whether they are within its jurisdiction. The
agreement shall become binding on the parties if the court does not file a
written objection within ten (10) days after receiving same.

A corporate party must send a corporate representative, other than the
attorney, with full authority to settle the case. An insurance carrier must
send a company representative, other than the attorney, who has full
authority to resolve the matter for an amount which is the lesser of the
policy limits or the most recent demand of the adverse party. Proceeding to
mediation with authority limited to a prior evaluation of the case is not

acceptable and may be subject to sanctions.

Prepared by the Arbitration and Mediation Program,
Sixth Judicial Circuit, Pinellas and Pasco Counties,
with assistance from Bruce W. Talcott, Esquire,
Certified Mediator
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BRIEF DESCRIPTION OF THE NONBINDING AKBITRATION FROCESS
Authority
Judges have the power to refer most types of civil cases to nonbinding
arbitration pursuant to Section 44.301 et seq., Florida Statutes, and Rule

1.700 et seq.,'Florida Rules of Civil Procedure. Exclusions from the
nonbinding arbitration process are found in Rule 1.300(a).

C s

Court-annexed arbitration can be described as a potentially impotent
i-judici ing. It is quasi-judicial because the arbitration
panel is a finder of fact and applier of law, i.e., it tunctions as ‘udge anc
jury. Its decision is potentially impotent because the award will not ripen
into judgment if the parties choose to seek a trial de novo. (See Section

44.303(4), Florida Statutes and Rule 1.820(h), Florida Rules of Civil
Procedure.)

If a party in nonbinding arbitration is not satisried with the award and
seeks a trial de novo, as allowed, he does so at the peril ot having to pay
all arbitration costs, court costs, attorneys’ tees, investigation expenses,
expenses for expert testimony or evidence, and other "reasonable costs" if
the ultimate decision "is not more favorable than the arbttration decisjion.”
(See Section 44.303(5), Florida Statutes) These possible sanctions bear
consideration and analysis because the statute requires that the unsuccessful
trier de novo ghall be assessed the specified costs.

The court has authority to assign one arbitrator or a vanel of three.
Appointees to a panel must have been certified by the Chiet Judge ot the
Circuit and must. be members of the Florida Bar in good standing. The Chief
Arbitrator of a panel must have been a member of the tloriaa Bar 1n good
standing for at least five years unless all parties walve the requirement,.
All arbitrators must have attended training approved by the florida Supreme
Court.

In practice, the courts regularly assign a panel of three arbitrators.
Their award need not be unanimous. Contrary to some types of arbitration
hearings, Florida court-annexed arbitrators are neutrals:; none are advocates
for any party and all are baund to neutrality.

Brocess

The arbitration hearing is conducted informally. Advocates are expected
to present the controversy in the form of dissertations that encompass both
fact and law. If there is a controversy as to either, counsel is expected tc

inform the panel and may present sworn, live testimony. (Attorneys are
expected to exchange a list of any witnesses that they intend to offer in the
arbitration prior to the proceedings.) Lawyers should expect the panel to

ask questions during the presentations. In most cases a maximum of thirty
minutes or less of presentation time per party is sutticient. Preparation ot
an outline and delivery of the presentation in the form of a combined opening
and closing statement will aid in the smooth and expeaitious flow of the
proceedings. Also, a briet summary of the issues and tacts should pe
submitted to all arbitrators at least one week before the arbitration
conference.

At the conclusion of the presentations the panel retires to consider and
discuss what it has heard and to render the award. The award is then reduced
to writing and submitted to the parties within ten 4says. The parties chen
have twenty (20) days from the date of service of tnhe awaru to move for a
trial de novo. The award remains sealed in the <ourt file until the twenty
days has elapsed. If no such motion is made, the dec:ision 1s reterred to the
presiding judge who enters any orders or judgments as may be required to
carry out the terms of the award.

Prepared by the Arbitration and Mediation Program,

Sixth Judicial Circuit, Pinellas and Pasco Counties

with assistance from Jack E. Dadswell, Esquire, Retired Judge,
Certified Arbitrator and Mediator
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